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The  table  of  cases  and  index  to  volomes  I  and  n  will  be  found  in  volame  II. 
Oar  intention  was  to  publish  the  whole  of  the  letter  A  in  one  volume,  and  on 
finding  it  necessary  to  divide  it  into  two  volumes,  it  was  thought  best  to  make 
an  index  to  the  two  volumes,  so  as  not  to  divide  the  index  to  the  long  subject  of 
Appeals  and  Writs  of  Error.  We  shall  endeavor  to  avoid  dividing  a  subject  in 
subsequent  volumes,  the  volumes  in  no  case  to  exceed  one  thousand  to  one 
thousand  one  hundred  pages. 

See  the  publisher's  advertisement  of  the  series  in  the  back  of  this  volume. 
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PREFACE. 


The  aim  in  this  work  is  to  publish  the  decisions  of  the  Federal  Courts  under 
a  method  of  arrangement  not  hitherto  attempted.  The  works  on  leading 
cases  are  quite  numerous,  but  no  attempt  has  been  made  to  arrange  alphabet- 
ically, according  to  the  subject  matter,  an  entire  series  of  decisions,  comprising 
all  heads  of  the  law.  The  plan  here  proposed  has  been  developed  by  years  of 
I>atient  investigation  and  experiment,  and  has  already  met  with  the  approval  of 
judges  and  leading  members  of  the  bar  in  every  state  of  the  Union.  The  ob- 
ject is  to  present  the  federal  decisions  in  such  a  shape  that  they  may  be  easily 
consulted  —  to  present  under  any  given  subject  all  the  important  cases  in  full 
appropriate  to  such  subject,  and  a  complete  digest  of  points  in  cases  assigned  in 
fall  to  other  heads.  By  this  means  we  are  enabled  to  present  in  a  complete 
and  compact  form  every  subject  that  has  been  litigated  in  the  federal  courts. 

The  intention  is  to  publish  all  accessible  federal  decisions,  either  in  full  or  in 
a  digested  form,  whether  found  in  the  regular  series  of  reports  or  scattered 
through  the  various  periodicals  and  state  reports,  including  the  opinions  of  the 
Circuit  Court  of  the  District  of  Colutiibia,  the  most  valuable  opinions  of  the 
Territorial  Courts,  and  the  opinions  of  general  importance  of  the  Court  of 
Claims  and  the  Attorneys-General  The  opinions  of  the  Supreme  Court  are 
made  the  basis  of  the  work,  to  be  followed  by  those  of  the  Circuit  and  District 
Courts,  according  to  their  value.  All  important  cases  will  be  published  in  full,  {a) 
but  cases  which  merely  affirm  or  follow  some  leading  case,  or  those  which 
are  based  upon  a  particular  state  of  facts  and  do  not  announce  any  important 
principle  of  law,  and  in  some  instances  those  which  turn  upon  a  well  settled 
principle  of  law,  will  not  be  published  in  full,  but  only  digested,  the  extract  to 
be  sufficiently  full  for  all  practical  purposes.  Where  a  series  of  cases,  all  cov- 
ering the  same  ^ound  and  addressed  to  the  same  subject  matter,  are  reviewed 
and  affirmed  in  a  later  case,  usually  the  last  case  will  be  given  in  full,  and  the 
others  will  be  digested.  (J)    Whenever  there  is  a  well  grounded  doubt  whether 

(a)  There  are  a  few  subjects,  such  as  Slaverj,  Bankruptcy  and  Embargo  Laws,  under  which, 
for  obvious  reasons,  only  a  few  cases,  comparatively,  wiU.  be  printed  in  fuU.  The  old  Em- 
bargo Laws  and  the  questions  connected  with  a  state  of  slavery  are  obsolete,  and,  consequently, 
the  cases  on  those  subjects  wlU  be  digested.  The  Banlmipt  Laws  are  repealed,  but  as  new 
laws  are  likely  to  be  enacted  from  time  to  time,  a  sufficient  number  of  cases  will  be  printed 
in  fuU  to  iUustrate  the  general  principles  of  the  subject.  There  are  other  subjects,  such  as 
Maritime  Law,  Patents,  Practice,  Revenue,  Prize  of  War,  etc.,  from  which  a  great  many 
casea  win  be  rejected,  owing  to  the  fact  that  there  are  a  great  number  that  are  merely  fact 
caaesv  or  are  confined  to  a  statement  of  the  same  general  principle.  The  remark  here  made 
is  true  of  the  subject  of  Appeals  and  Writs  of  Error,  published  in  this  volume,  and  wiU  apply 
also  to  Courts. 

(b)  For  an  iUustration  of  this  point  see  CroweU  v,  BandeU,  p.  696,  where  Mb.  Justxcb 
SlOBY  reviews  and  reaffirms  a  long  line  of  decisions  touching  the  appellate  jurisdiction  of  the 
supreme  court  under  the  twenty-fifth  section  of  the  judiciary  act.  It  thus  frequently  happens 
that  a  line  of  decisions,  all  addressed  to  the  same  point,  are  rounded  out  and  the  question  set 
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a  digest  of  a  case  will  be  safficient,  the  case  will  be  given  in  fall.  It  is  not  in- 
tendqd,  however,  to  publish  in  fall  the  opinions  of  the  Coart  of  Claims,  nor 
those  foand  in  the  state  reports  and  law  periodicals,  except  those  that  are  of 
more  than  ordinary  value. 

The  opinions  given  in  full  under  any  subject  are  those  which  are  devoted, 
either  wholly  or  principally,  to  that  particular  subject.  Many  of  the  decisions 
comprise  otiier  points  of  law  not  appropriate  to  the  general  sabject,  but  usually 
each  decision  is  confined  to  a  single,  distinct  sabject  matter  by  which  it  may  be 
classified,  the  other  points  arising  incidentally.  It  may  be  a  surprise  to  many 
that  a  series  of  decisions  can  be  thus  classified;  but  an  examination  of  the 
cases  shows  that  if  a  decision  is  on  the  merits  it  is  usually  confined  to  one  gen- 
eral head  of  the  law,  the  points  arising  incidentally  being  such  as  relate  to 
matters  of  practice;  or  if  the  case  is  decided  on  a  point  of  practice  or  proced- 
ure, the  question  on  the  merits,  as  a  general  rule,  is  not  considered.  This  fact 
makes  it  possible  to  classify  the  cases  easily  and  accurately,  {c) 

The  arrangement  is  very  simple,  and  can  be  understood  by  &  very  little  at- 
tention to  details: — 

(1)  The  cases  are  assigned  to  the  various  general  heads  of  the  law,  and  these 
are  divided  and  subdivided,  for  convenience  of  arrangement  and  reference, 
with  head-notes  or  table  of  contents  at  the  head  of  each  subject,  the  same  as 
an  ordinary  digest,  {d) 

(2)  For  the  sake  of  condensation,  by  avoiding  the  extensive  duplicating  of 
the  various  points,  the  cases  are  assigned  to  as  few  general  heads  as  possible,  {e) 

(8)  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  sum- 
mary of  the  points  of  law  in  the  cases  assigned  to  such  division.  This  Sum- 
HABY  18  confined  exclusively  to  the  statement  of  the  points  of  law  applicable 
to  the  particular  division  under  which  the  case  is  published,  other  points  of 
law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to  other  subdi- 
visions of  the  same  subject.  {/) 

at  rest  by  a  fuU  and  exhaustive  decision.  This  latter  decision  is  given  the  preference,  be- 
cause it  purports  to  give  aU  the  reasons  for  the  rule  announced,  and  is  manifestly  intended  to 
be  final.  A  case  is  not  always  rejected,  however,  because  another  case  covering  the  same 
ground  is  given  in  full.  See,  for  example,  page  693  et  seq.,  where  &  number  of  cases  are  given 
in  fuU  to  show  what  is  necessary  to  bring  a  case  from  a  state  court  within  the  terms  of  section 
d5  of  the  judiciary  act 

(c)  See  page  18,  Wiggins  v.  Burkham.  The  question  litigated  in  this  case  has  reference 
solely  to  an  account  rendered.  Other  points  arise  incidentally,  and  will  be  found  digested  in 
the  complete  work  under  their  appropriate  heads.  The  cases  are  very  rare  in  which  it  is  diffi- 
cult to  determine  to  what  head  an  opinion  ought  to  be  assigned. 

(d)  See  the  head-notes  to  Actions  and  Agency  on  pages  29  and  182. 

(e)  See,  for  example,  the  subjects  of  Actions  and  Agency.  Under  the  former  head  will  be 
found  cases  on  cause  of  action,  forms  of  actions,  the  various  common  law  actions,  the  gen- 
eral principles  of  actions  in  rem,  etc. ;  while  the  latter  head  comprises  cases  on  the  general 
doctrine  of  Agency ,  Powers  of  Attorney  and  Factors  and  Brokers.  This  plan  is  carried  out 
in  the  subject  of  Appeals  and  Writs  of  Error,  and  will  be  foUowed  in  such  subjects  as  Car- 
riers, Ck>nstitution  and  Laws,  Courts,  Practice,  Pleading,  etc. 

(f)  See,  for  example,  section  748  on  page  672.  The  references  at  the  end  of  the  section 
show  that  the  case  is  published  in  full  under  some  other  subdivision  of  the  subject.  On  turn- 
ing to  the  case  (§g  1175-1179),  we  find  it  published  under  the  head  Rights  Claimed  under  an 
Ad  of  Congreesy  and  the  points  in  the  case  appropriate  to  that  head  are  digested  and  placed 
in  the  Summary  ;  while  the  point  in  the  case  on  the  breach  of  a  marshal's  bond  will  be 
found  in  the  complete  work  under  Bonds.  See,  also,  g  24,  page  407;  § 43,  page  408;  §  61, 
page  409. 
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(4)  Next  in  order  are  the  cases  in  full,  arranged,  generally,  according  to  the 
order  of  the  sections  of  the  Suhmart.  Where  the  court  states  the  facts  of  the 
case,  it  is  so  indicated  by  the  use  of  the  words  Statement  of  Factts  at  the  be- 
ginning of  the  opinion.  Where  it  is  necessary  to  state  the  facts  apart  from 
the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined  to  the 
facts  necessary  to  enable  the  reader  to  understand  the  points  decided,  (g) 
The  cases  are  also  divided  into  convenient  paragraphs,  with  a  brief  state- 
ment at  the  beginning  of  each  paragraph  of  the  point  of  law  discussed  or 
decided.  Keference  is  here  had  to  the  italic  sections  scattered  through  the 
opinion.  These  take  the  place  of  the  syllabus  usually  placed  at  the  head  of 
the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various 
points  of  law  which  would  ordinarily  be  classed  as  dicta.  (A) 

(5)  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  par- 
ticular subdivision  of  the  subject.  This  digest  matter  is  obtained  from  four 
sources:  1st.  Cases  assigned  originally  to  the  general  head,  but  digested  and 
thrown  out  in  the  final  arrangement,  not  to  appear  in  full  in  any  part  of  the 
work,  (e)  2d.  Points  taken  from  cases  which  will  appear  in  full  under  some 
other  division  of  the  same  subject.  (J)  3d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head,  (k)  4th.  A  digest  of  cases  from  state  re- 
ports, law  periodicals;  and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys- 
General  (^ 

Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a 
star  following  the  name  of  the  case,  thus.  Doe  v.  Eoe.*  The  tables  of  cases 
and  indexes  will  also  contain  a  similar  designation  of  rejected  cases,  so  that  in 
consulting  either  the  reader  will  readily  see  whether  he  is  referred  to  a  case  in 
full  or  only  a  digest. 

The  italic  matter  at  the  head  of  the  Sitmmabt  takes  the  place  of  the  side- 
heads,  or  catch-words,  usually  prefixed  to  the  sections,  and  is  intended  as  an 
index  to  the  contents  of  the  Summary.  At  the  end  of  each  section  of  the  Sum- 
KABY  the  name  of  the  case  of  which  the  section  is  a  digest  is  given,  followed 
by  the  numbers  of  the  sections  into  which  the  case  is  divided,  so  that  after  the 
reader  has  read  the  section  of  the  Summary,  and  found  that  it  is  what  be 
wants,  he  can  at  once  turn  to  the  case  in  full. 

(g)  See  the  case  on  pa^e  18,  where  the  court  states  the  facts;  on  page  33  a  brief  statement  is 
prefixed  to  the  opinion,  while  in  some  cases  the  statement  of  facts  is  found  in  the  body  of  the 
opinion,  as  on  page  661. 

{h)  The  case  of  WiUiamson  o.  Ringgold,  on  page  83,  wiU  fairly  illustrate  the  plan.     Thert 
is  leaUy  bat  one  point  in  the  case,  which  is  stated  in  the  Summary,  while  the  review  of  au- 
thorities and  valuable  points  made  by  the  court  by  way  of  argument  are  indicated  in  the 
italic  sections. 
(i)  See  the  star  case  in  section  17,  page  21 ;  also  the  foot-notes  on  pages  452  and  479L 
(j)  See  sections  80,  81,  88,  748  and  749,  and  the  references  to  the  cases  in  fuIL 
{k)  This  wiU  be  iUustrated  by  any  of  the  cases  to  which  no  star  is  annexed  in  sections  10  to 
19,  on  page  21.    These  cases  are  assigned  to  other  heads,  and  may  or  may  not  appear  in  full 
under  those  heads.    If  any  of  them  are  only  digested  when  they  are  reached  in  their  order, 
the  fact  wiU  be  indicated  by  a  stcur^  and  the  table  of  cases  will  also  show  that  they  are  not 
published  in  f  ulL 

(I)  These  cases  wiU  be  denoted  by  a  star  foUowing  the  name  of  the  case.  There  are  also 
divisions  of  a  subject  under  which  there  are  no  cases  in  fuU,  as,  e.  y.,  on  pages  27,  81, 128  and 
182.    TherearenocasesinfuUappropriate  to  those*  subheads. 
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The  head-notes,  or  table  of  contents,  at  the  beginning  of  a  subject,  followed 
by  the  numbers  of  the  sections  of  each  division  and  subdivision,  the  section 
numbers  at  the  top  of  the  page,  the  running  title,  giving  the  general  title  on 
the  left-hand  page  and  a  subdivision  of  the  subject  on  the  right,  and  the  numer- 
ous cross-references  at  the  end  of  the  sections,  eta,  are  intended  to  facilitate  the 
examination  of  the  subject.  The  final  table  of  contents  and  the  general  index 
to  be  published  at  the  end  of  the  series  will  be  arranged  so  as  to  enable  the 
reader  to  find  the  most  obscure  points.  A  taUe  of  cases  and  index  will  also 
accompany  each  volume. 

The  great  merit  of  the  work,  therefore,  consists  in  this :  (1)  The  value  of  the 
cases.  (2)  The  important  cases  are  all  printed  in  full.  (3)  The  Suhmasy  at 
the  head  of  the  cases  and  the  digest  matter  following  form  a  complete  digest 
of  a  subject,  as  full  and  as  conveniently  arranged  for  consultation  as  an  ordi- 
nary digest. 

In  the  preparation  of  the  digest  matter  following  the  oases  in  volumes 
I  and  n,  I  have  been  assisted  by  Ohables  N.  Bbowk,  Esq.,  of  Madison,  Wis* 
cousin. 

WILLIAM  G.  MTER. 

Madison,  Wiscokbin,  1884. 


CERTIFICATES  OF  APPROYAL. 


[Non.— The  foUowing  are  the  oertiflcatee  of  approval  fuinlshed  by  the  gentlemen  to  whom  the  arttdea  in 
ToIumeB  I  and  II  were  submitted.] 

[aoooumts.] 

Office  60  Ck>NaBBSS  Sheleet. 
Boston,  Mass.,  August.  1883. 
I  hereby  certify  that  the  cases  under  Accounts,  submitted  to  me  as  digested  by  the  gen- 
eral editor  of  *'  Federal  Decisions,"  and  as  not  important  enough  to  be  printed  in  full  under 
that  head,  appear  to  have  been  digested  and  then  thrown  out  with  good  discretion. 

Jambs  Schouleb.* 

[abbiteation.] 

Boston,  Mass.,  November  80,  1883. 
I  hereby  certify  that  the  cases  under  Arbitration,  submitted  to  me  as  digested  by  the  gen- 
eral editor  of  **  Federal  Decisions,"  and  as  not  appearing  important  enough  to  be  printed  in 
fuU  under  that  head,  appear  to  me  to  have  been  thrown  out  by  him,  after  being  digested, 
with  good  discretion.  Nor  do  I  think  them  important  enough  .to  be  printed  in  full  under  any 
head.  James  Schouleb.* 

[assionment.] 

Boston,  Mass.,  November  80, 1883. 
I  hereby  certify  that  the  cases  under  Assignment,  submitted  to  me  as  digested  by  the  gen- 
eral editor  of  **  Federal  Decisions,"  and  as  not  appearing:  important  enough  to  be  printed  in 
full  under  that  head,  appear  to  me  to  have  been  thrown  out  by  him,  after  being  digested, 
with  good  discretion.  Nor  do  I  think  them  important  enough  to  be  printed  in  full  under  any 
head.  James  Schouleb.* 

[ACTIOim.] 

CmoAGO,  November  6th,  1883. 
The  Gilbebt  Book  Ck>MPANY,  St.  Louis: 

Gentlemen: —  I  have  examined  the  cases  which  were  originally  intended  by  your  editors  for 
publication  in  full  in  the  *' Federal  Decisions,"  under  the  head  of  "  Actions,"  but  which  were 
subsequently  omitted  from  publication  in  full,  and  only  digested  under  that  head  for  leading 
points,  and  under  various  other  appropriate  heads  for  minor  points.  I  am  of  opinion  tliat  none 
of  these  cases  are  of  sufficient  value  to  merit  their  publication  entire,  and  that  good  judgment 
and  discrimination  have  been  shown  in  such  omission.  I  am  also  of  opinion  that  these  cases 
axe  not  of  sufficient  value  to  the  profession  to  justify  their  publication  in  full  under  any  topic 
other  than  that  of  **  Actions."  Very  respectfully, 

J.  L.  HiOH.t 

[appeals  and  wbits  op  ebbob.] 

Chicago,  November  6th,  1833. 
The  Gilbebt  Book  Company,  St.  Louis: 

Gentlemen: — I  have  examined  the  cases  originally  intended  by  the  editors  of  the  "  Federal 
Decisions  "  for  publication  in  full  under  the  title  of  **  Appeals,"  but  afterwards  omitted  from 
publication  entire,  and  only  digested  under  that  title  for  leading  points,  and  under  other  appro- 
priate topics  for  minor  points.  I  am  of  opinion  that  good  judgment  and  discrimination  have 
been  exercised  in  omitting  these  cases  from  publication  in  full,  none  of  them  being  of  suffi- 
cient importance  to  justify  such  publication.  I  am  also  of  opinion  that  none  of  these  cases 
are  of  such  importance  as  to  merit  their  publication  entire  under  any  title  other  than  that  of 
"  Appeals."  Very  respectfully, 

J.  L.  HiOH.t 

•Author  of  Treatises  on  Domestic  Belationfl,  Personal  Property,  BailmentB,  and  Executors  and  A^ministraton. 
t  Author  of  Treatises  on  Extraordlnaiy  Bemedies,  Becetvers,  and  Injunctions. 


CERTIFICATES  OF  APPROVAL. 

[agbnot.] 

Boston,  Mass.,  November  80,  1883. 
I  hereby  certify  that  the  cases  under  Agency,  submitted  to  me  as  digested  by  the  general 
editor  of  "  Federal  Decisions,"  and  as  not  appearing  important  enough  to  be  printed  in  fuU 
under  that  head,  appear  to  me  to  have  been  thrown  out  by  him,  after  being  digested,  with 
good  discretion.    Nor  do  I  think  it  important  to  print  them  in  fuU  under  any  head. 

Melville  M.  BiOELOw.t 

[attobneyb.] 

Boston,  Mass.,  November  80, 1888. 
I  hereby  certify  that  the  cases  under  Attorneys,  submitted  to  me  as  digested  by  the  general 
editor  of  ''  Federal  Decisions,"  and  as  not  appearing  important  enough  to  be  printed  in  full 
under  that  head,  appear  to  me  to  have  been  thrown  out  by  him,  after  being  digested,  with 
good  discretion.    Nor  do  I  think  it  important  to  print  them  in  full  under  any  head. 

Melville  M.  Bioelow4 

t  Author  of  works  on  Bills  and  Notes,  Fraud,  Estoppel,  Elements  of  Equi^,  Elements  of  the  Law  of  Torts, 
Leading  Cases  on  the  Law  of  Torts,  English  Frooedure,  eto.,  etc 
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ACCOUNTS. 

OBee  EqtJirr;  Fasikzhship;  Patents.    Consolt  the  croBS-references  at  tlie  end  of  this  Bubject] 

L  AcoouHT  Stated,  §§  1-85. 
1.  In  CHnerca,  §§  I-^IO. 

3.  Opening,  Surcharging  and  Faisifyin^f,  §§  20-85. 
TL  Action  of  Account,  g§  36-49. 

I.  Account  Stated. 

1.  In  General, 

SuMMAKT  — Faiftire  to  object  to  stated  account,  §§  1,  3. 

g  1.  An  account  rendered,  and  not  objected  to  within  a  reasonable  time,  is  to  be  regarded 
as  admitted  by  the  party  charged  to  be  prima  fcune  correct.  If  certain  items  are  objected 
to  within  a  reasonable  time,  and  others  not,  the  latter  are  to  be  regarded  as  covered  by  such 
an  admission.  What  is  a  reasonable  time  will  depend  upon  the  circumstances.  Wiggins  v, 
Burkham,g§a-9.    See  §§11-19. 

§  2.  When  an  account  is  admitted  in  cTidence  as  a  stated  account,  the  burden  of  show- 
ing its  incorrectness  is  thrown  upon  the  other  party.  He  may  prove  fraud,  omission,  or 
mistake,  and  in  these  respects  he  is  in  no  wise  concluded  by  the  admission  implied  from  his 
silence  after  it  was  rendered.    Ibid. 

[Notes.— See  §§  1<K19.] 

WIGGINS  V.  BURKHAM. 
(10  Wallace,  139-183.    1869.) 

Ereob  to  U.  S.  Circuit  Court,  District  of  Indiana. 
Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana.    The  action  is  assumpsit.    The  dec- 
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ACCOUNT  SXA.TED.  g§  3,w4. 

laratioa  contalBed  only  the  common  counts.  The^case,  as  shown  by  the  bill  of 
exceptions,. is  as  follows:  Burkham,  the  plaintiff,  lived  in  Chicago,  and  tbe 
defendants  at  Hagerstown,  in  Indiana,  distant  from  Chicago  abont  two  han- 
dred  and  twenty  miles  by  railroad.  Upon  the  trial,  evidence  was  given  tending 
to  prove  that  the  plaintiff,  on  or  about  the  16th  of  May^  1866,  sent  to  the  de- 
fendants by  mail  a  written  statement  of  the  account  sued  ijipon,  in  the  nature  of 
an  account  current,  and  that  the  defendants  made  no  objection  to  it  till  on  or 
about  the  28th  of  that  month,  when  they  addressed  a  letter  to  the  plaintiff  by 
mail  objecting  to  some  items  of  the  account,  but  making  no  objection  to 
others,  to  which  latter  items  it  did  not  appear  they  ever  objected  until  after 
the  commencement  of  the  suit.  The  plaintiff  asked  the  court  to  instruct  the 
jury :  "  That  when  an  account  is  rendered  by  a  creditor  to  his  debtor,  if  the 
debtor  does  not,  within  a  reasonable  time  aftei*  he  has  examined  the  same, 
make  any  objection  thereto,  his  silencQ  unexplained  is  .an  implied  admission  of 
the  correctness  of  such  account,  though  not  conclusive  evidence  thereof;  and 
if  the  debtor,  within  such  time,  objects  to  some  of  the  items,  and,  during  such 
Teasooable  time,  makes  no  objection  to  the  residue  of  such  items,  he  ought, 
prima  facie,  to  be  presumed  thereby  to  admit  the  correctness  of  the  items  not 
objected  to;  and  in  both  the  foregoing  instances  the  account  so  in  whole  or  in 
part  admitted,  is  to  be  deemed,  in  legal  effect,  an  account  stated." 

This  instruction  was  given.  The  defendants  thereupon  asked  the  court  to 
instruct  as  follows :  "  That  if  the  plaintiff  made  out  hia  account  on  the  16th 
day  of  May,  1866,  ajid  then  sent  it  to  the  defendants,  it  was  within  a  reason- 
able time,  if  the  defendants,  on  the  28th  day  of  that  month,  by  letter,  notified 
the  plaintiff  of  their  dissatisfaction  with  that  account."  But  the  court  refused 
to  give  the  said  instruction,  and,  on  the  contrary,  then  and  there  instructed 
the  jury :  "  That  what  was  reasonable  time  for  a  debtor  to  object  to  his  cred- 
itor's account,  after  its  presentation  to  him,  is  a  matter  of  fact  for  the  consid- 
eration of  the  jury,  and  not  a  matter  of  law  to  be  decided  by  the  court." 

The  defendants  excepted  to  the  instructions  given,  and  to  the  refusal  to 
instruct,  as  asked  by  them.  This  action  of  the  court  presents  the  only  subject 
for  our  consideration.  The  bill  of  e^eptions  does  not  purport  to  set  out  all 
of  the  evidence.    "What  other  evidence  was  given,  if  any,  does  not  appear. 

§  3.  Effect  of  account  rendered  and  not  objected  to.    {See  §§10-19.) 

The  first  instruction  given  by  the  court  below  embraces  two  propositions : 

1.  That  an  account  rendered,  and  not  objected  to  within  a  reasonable  time,  is 
to  be  regarded  as  admitted  by  the  party  charged  to  he  jprima  facie  correct. 

2.  That  if  certain  items  in  an  account  under  such  circumstances,  are  objected 
to  within  a  reasonable  time,  and  others  not,  the  latter  are  to  be  regai*ded  as 
covered  by  such  an  admission.  We  see  nothing  objectionable  in  these  proposi-  * 
tions.  They  are  in  accordance  with  all  the  leading  authorities  on  the  subject. 
Lockwood  V.  Thorne,  1  Kern.,  170;  1  Story's  Eq.,  §  526.  The  other  exception 
also  involves  two  propositions:  1.  That  the  court  refused  to  instruct  the 
jury  that,  i;pon  the  hypothesis  stated,  the  account  was  objected  to  by  the 
defendants  within  a  reasonable  time.  2.  That  the  court  did  instruct  that  what 
was  a  reasonable. time  was  not  a  question  of  law  to  be  decided  by  the  cour^, 
hat  a  question  of  faot  for  the  jury. 

§  4.  A»  between  merchants  at  home^  lapse  of  several  posts.    {See  §§  16-19.) 
Jndge  Story  outya:  ^^  Between  merchants  at  home,  an  account  which  has 
been  presented,  and  no  objection  made  thereto,  after  the.lapse  of  several  postf , 
is  treated,  under  ordinary  circumstances,  as  being,  by  acquiescence,  a  stated 
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account."  Equity,  §  520.  See,  also,  Lockwood  v.  Thome,  1  Kern.,  173,  174. 
The  principle  which  lies  at  the  foundation  of  evidence  of  this  kind  is,  that 
the  silence  of  the  party  to  whom  the  account  is  sent  warrants  the  inference 
of  an  admission  of  its  correctness.  This  inference  is  more  or  less  strong  accord- 
ing to  the  circumstances  of  the  case.  It  may  be  repelled  by  showing  facts 
-which  are  inconsistent  with  it,  as  that  the  party  was  absent  from  home,  suffer- 
ing from  illness,  or  expected  shortly  to  see  the  other  party,  and  intended,  and 
preferred,  to  make  his  objections  in  person.  Other  circumstances  of  a  like 
character  may  be  readily  imagined.  Lockwood  v.  Thome,  18  N.  Y.,  289.  As  re- 
gards merchants  residing  in  different  countries.  Judge  Story  says:  "Several 
opportunities  of  writing  must  have  occurred."  Equity,  §  526.  We  see  no 
objection  to  the  rule  as  he  lays  it  down,  in  respect  to  parties  in  the  same 
<K)untry. 

§  6.  Burden  of  proof  to  corUradict  sfbted  account  {See  §  22  ^  seq.) 
When  the  account  is  admitted  in  evidence  as  a  stated  one,  the  burden  of 
showing  its  incorrectness  is  thrown  upon  the  other  party.  He  may  prove  fraud, 
omission,  or  mistake,  and  in  these  respects  he  is  in  no  wise  concluded  by  the 
admission  implied  from  his  silence  after  it  was  rendered.  Perkins  v.  Hart, 
11  Wheat.,  256. 

§  6,  Court  will  not  notice  numher  of  maiU^  nor  tints  required  to  tra/od  he- 


If  the  car-time  between  Hagerstown  and  Chicago  were  ten  hours,  as  is  al- 
leged by  the  counsel  for  the  defendant  in  error,  and  there  were  "several 
posts"  between  the  time  when  the  account  sent  to  the  defendants,  on  the 
16th  of  May,  reached  them,  and  the  28th  of  that  month,  when  they  replied, 
the  court  properly  refused  the  instruction  which  they  asked.  Whether  these 
facts  were  in  evidence  does  not  appear.  We  are  asked  to  take  judicial  notice 
of  them.  This  we  cannot  do,  however  well  satisfied  we  may  be  upon  the  sub- 
ject.    They  should  have  been  proved  by  proper  testimony. 

§  7.  Error  will  not  he  presumed;  it  must  appear  affirmatively. 

But  error  is  not  to  be  presumed.  It  must  be  affirmatively  shown.  The  facts 
in  question  may  have  been  proved,  and  this  may  have  been  the  reason  of  the 
refusal  by  the  court  to  instruct  as  asked  by  the  defendants.  The  propriety  of 
the  refusal  depended  upon  the  state  of  the  evidence.  The  terms  of  the  in- 
struction do  not  necessarily  imply  that  there  were  not  facts  in  proof  bearing 
upon  the  subject  besides  those  of  which  the  instruction  was  expressly  predi- 
cated. The  car-time  and  the  number  of  mails  may  have  been  proved  or 
admitted.  If  these  facts  were  not  in  proof,  the  bill  of  exceptions,  under  the 
circumstances,  should  have  so  stated.  It  does  not  appear,  from  anything  in 
the  record,  that  the  court  erred  in  refusing  to  give  the  instruction.  The  pre- 
sumption is  the  other  way. 

§  8.  Measondble  timcj  when  a  question  of  laWy  and  when  one  of  la/w  and 
fact 

The  proposition  that  what  is  reasonable  time  in  such  cases  is  a  question 
for  the  jury,  as  laid  down  by  the  court  below,  cannot  be  sustained.  Where 
the  facts  are  clear,  it  is  always  a  question  exclusively  for  the  court.  The  point 
was  so  ruled  by  this  court  in  Toland  v.  Sprague,  12  Pet.,  336.  See,  also.  Lock- 
wood  tr.  Thorne,  1  Kern.,  175.  Where  the  proofs  are  conflicting,  the  question 
is  a  mixed  one  of  law  and  of  fact.  In  such  cases  the  court  should  instruct 
the  jury  as  to  the  law  upon  the  several  hypotheses  of  fact  insisted  upon  by  the 
parties. 
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§  9.  A  party  in  wJwae  favor  error  was  cornmitted  oaniiot  comjplain. 

If  the  evidence  in  the  case  was  such  as  warranted  the  court  in  refusing 
the  instructions  asked  by  the  defendants, —  if  there  were  several  posts  be- 
tween the  time  of  the  receipt  of  the  account  by  the  defendants  and  the  date 
of  the  letter  objecting  to  it, —  the  court  should  have  instructed  the  jury 
that  the  letter  was  not  within  a  reasonable  time,  which  is  the  opposite  of 
the  instruction  asked.  This  Tvould  have  been  conclusive  against  the  defend- 
ants. The  error  of  the  court  in  submitting  the  question  to  the  jury  was^ 
therefore  favorable  to  them,  and  they  have  no  right  to  complain. 

Judgment  affirmed, 

§  10.  In  greneral. —  The  mere  rendering  an  account  does  not  make  it  a  stated  one;  but  if 
the  other  i)arty  receives  the  account,  admits  the  correctness  of  the  items,  claims  the  balance, 
or  offers  to  pay  it,  as  it  may  be  in  his  favor  or  against  him,  it  becomes  a  stated  account.  Nor 
is  it  important  that  the  account  was  not  made  out  as  between  the  plaintiff  and  the  defend- 
ant, so  long  as  the  plaintiff  receives,  acts  upon  it,  and  adopts  it.  Toland  v.  Sprague,  12  Pet., 
834.  An  account  closed  by  the  cessation  of  dealings  between  the  parties  is  not  an  account; 
stated.     Mandeville  v.  Wilson,  5  Cr.,  18. 

§  11.  The  mere  settlement  of  an  account  does  not  in  itself  constitute  an  agreement,  or 
amount  to  a  contract,  though  it  may  be  evidence  of  a  contract.  Peterson  v.  United  States,  2~ 
Wash.,  40. 

§  lai.  Parties  may,  by  acquiescence  in  a  stated  account,  effect  an  agreement  converting 
interest  into  principal,  so  that  it  wiU  bear  interest.  And  a  well  established  usage  of  trade, 
sanctioning  such  a  mode  of  stating  the  account,  may  have  the  effect  of  an  agreement.  Bar- 
clay V.  Kennedy,  3  Wash.,  850. 

§  13.  Failure  to  object. —  Where  an  account  is  received  and  retained,  and  no  objection 
made  within  a  reasonable  time,  it  must  be  considered  as  settled.  Baker  v,  Biddle,  1  Bald.,  418; 
Hopkirk  v.  Page,  2  Marsh.,  29;  White  v.  Macon,  8  Cr.  C.  C,  250.  And  the  account  need 
not  be  signed  by  the  parties;  it  is  enough  that  it  shows  a  balance,  or  that  there  is  none. 
Baker  v.  Biddle,  1  Bald.,  418;  Bainbridge  v.  WUcocks,  1  Bald.,  589. 

§  14.  The  rule,  that  delay  in  objecting  to  an  account  stated  wiU  be  deemed  an  acquies- 
cence, applies  to  corporations.    Bradley  v,  Richardson,  2  Blatch.,  854. 

§  15.  Where  a  party  does  not  reply  to  a  letter  containing  a  stated  account,  he  is  deemed  ixh 
acquiesce.    Smith  v.  Kennedy,*  1  Wash.  Ty.,  66.    See  §5^  1-3. 

§  1 6.  The  time  within  which  an  account  shall  be  taken  as  a  stated  one,  unless  objected  to, 
cannot  be  definitely  stated;  it  depends  on  the  circumstances  of  the  case,  whether  an  acquies- 
cence or  a  presumed  agreement  to  the  correctness  of  the  account  exists.  The  party  charged . 
may  show  errors  and  omissions  apparent  in  the  account,  but  the  burden  of  showing  them  is 
on  him  who  receives  and  keeps  the  account  without  objection,  and  the  errors  must  be  speci- 
fied; they  wiU  not  be  corrected  on  doubtful  or  only  probable  testimony,  but  must  be  palpable, 
and  not  to  be  misunderstood;  the  party  complaining  can  only  surcharge  and  falsify,  but. 
cannot  open  the  account  generaUy,  unless  there  has  been  fraud  practiced  upon  him.  Bain- 
bridge V.  WUcocks,  1  Bald.,  539.    See  §  4. 

§  17.  Where  one  merchant  sends  an  account  current  to  another  residing  in  a  different 
country,  between  whom  there  are  miitual  dealings,  and  he  keeps  it  two  years  without  making- 
any  objections,  it  shall  be  deemed  a  stated  account,  and  his  silence  and  acquiescence  shaU 
bind  him,  at  least  so  far  as  to  cast  the  omis  prohandi  on  him.    Freeiand  v.  Heron,*  7  Cr.,  147; 
Bainbridge  v.  Wilcox,  1  Bald.,  539.    See  §§  3,  4. 

§  1 8.  Where  a  broker's  pass  book  is  made  up  of  debits  and  credits,  and  a  customer  has  had 
a  fair  opix>rtunity  to  see  how  his  account  stands,  the  bsJances  struck  wiU  be  regarded  aa* 
accounts  stated;  and  after  an  apparent  acquiescence  the  customer  will  not  be  heard  to  plead 
ignorance  of  the  facts.    Marye  v.  Strouse,  6  Saw.,  209. 

g  1 9.  If  a  merchant  neglects,  after  a  reasonable  time,  to  object  to  an  account  rendered  by 
his  factor,  showing  sales  at  a  price  below  that  at  which  the  factor  was  authorized  to  sell,  he  • 
is  deemed  to  acquiesce  in  it;  and  it  is  treated  as  a  stated  account.  Richmond  Manuf  g  Co.  v.. 
Starks,  4  Mason,  297.    See  §§  3,  4 
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2.  Openinffg  Suroharfftng  and  JTalsifyiiiff, 
Bjjvmasy-- Error  mvst  he  ahaum,  §  20. 

g.gO.  A  stated  account  will  not  be  opened  unless  error  be  ^dearly  shown*  The  whole  baidmi : 
of  proof  lies  upon  the  party  objecting  to  the  account,  and  errors  which  he  does  not.  RUiQl/' 
establish  cannot  be  supposed  to  exist.    Chappedelaine  v.  Dechenaux,  §  21. 

[N0TBS.-^J3ee  §g  22-^5.] 

OHAPPBDELAINB  v.  DBCHENAUX 

(4  Cranch,  806-^16.    1808.) 

Ebrob  to  IT.  S.  Circuit  Court,  District  of  Georgia. 

Opinion  by  Mabshall,  0.  J. 

Statement  of  Facts. —  The  bill  in  this  case  is  brought  to  set  aside  a.  stated 
aooottiit  whioh  was  signed  by  Dumoussay  and  Chappedelaine,  in  July,  170^  oa 
the  suggestionof  fraud  on  the  part. of  Damoussay ;  or,  if  it  be  not  set  aside,  to 
correct  its  errors,  and  to  obtain  a  settlement  of  transactions  subsequent  to  that 
account.  The  stated  account  is  pleaded  in  bar  of  so  much  of  the  bill  as  requires, 
that  the  subject  should  again  be  opened ;  and  the  particular  errors  assigned; 
with  the  exception  of  one  in  the  addition,  are  denied  in  the  answer. 

§  21,  Stated  account  not  opened  unless  error  he  clearly  shown.     {See  §§  23-35.) 

That  the  plea  in  bar  must  be  sustained,  except  so  far  as  it  may  be  in  the* 
power  of  the  representatives  of  Chappedelaine  to  show  clearly  that  errors  have 
been  committed,  is  a  proposition  about  which  no  member  of  the  court  has 
doubted  for  an  instant.  No  practice  could  be  more  dangerous  than  that  of 
opening  accounts  which  the  parties  themselves  have  adjusted,  on  suggestion 
supported  by  doubtful  or  by  only  probable  testimony.  But  if  palpable  errors 
be  shown,  errors  which  cannot  be  misunderstood,  the  settlement  must  so  far  be 
considered  as  made  upon  absolute  mistake  or  imposition,  and  ought  not  to  be 
obligatory  on  the  injured  party  or  his  representatives,  because  such  items  can- 
not be  supposed  to  have  received  bis  assent.  The  whole  labor  of  proof  lies 
upon  the  party  objecting  to  the  account,  and  errors  which  he  does  not  plainly 
establish  cannot  be  supposed  to  exist.  Upon  this  principle,  the  report  of  the 
auditors  in  this  case,  and. the  exceptions  to  that  report,  so  far  as  respects  th& 
stated  account,  are  to  be  considered.  The  first  exception  relates  only  to 
the  manner  in  which  the  auditors  understood  the  order  referring  tte  accounts 
to  them,  and  need  not  be  considered,  since  the  sole  inquiry  will  be,  whether 
they  have  in  fact  made  any  deduction  from  the  stated  account  which  was  not 
warranted  by  the  interlocutory  ord^r,  an  order  made  on  the  principles  which 
this  court  has  already  declared  to  be  correct.  The  second  exception  refers  to 
the  particular  deductions  made  by  the  auditors.  The  first  is,  that  the  item  in 
the  stated  account  of  60U.  6s.  5d.  is  reduced  to  833Z.  Os.  Sd.  The  stated  account 
between  the  parties,  marki^  in  the  proceedings  as  the  exhibit  A,  contains  this: 
item,  and  states  it  to  be  one-fifth  of  the  expenses  for  disbursements  on  the 
island  of  Sapelo,  which  was  the  joint  property  of  a  company  consisting  of  five, 
of  which  Dumoussay  and  Chappedelaine  were  partners.  The  items  which  com-, 
posed  this  general  account  are  all  contained  in  exhibit  F,  stated  by  Dumoussay 
on  the  3d  of  May,  1792,  and  assented  to  by  Chappedelaine  on  the  23d  of  July, 
1792,  when  the  stated  account  was  signed.  The  total  of  those  disbursements 
is  4,224Z.  3^.  Sid,,  and  the  balance  upon  the  account  is  3,021Z.  12s.  IJ^.,  the  fifth 
of  which  is  604^.  6s.  5d. 


ACCOTOTT  STATED.  §  2i; 

In  their  ezplanatorj  report  the  auditors  sai,y  that  thej  took  as  the  basis  of 
this  reduction  an  aocoant  settled  by  auditors  in  a  suit  decided  in  the  circuit 
court  of  G^rgia,  which  was  instituted  by  Boisfeillet,  one  of  the  absent  part- 
ners, against  Decheaaux,  who  was  executor  both  of  Dumoussay  and  Chappede- 
laina  The  auditors  iii  that  case  were  examined,  and  they  depose  that  their 
corrections  were  made  on  the  proof  of  double  entries,  false  q^arges,  omissions 
acknowledged  by  the  executor  of  Dumoussay,  and  charges  not  proper  to  be 
made  against  Boisfeillet.  This  testimony  would  of  itself  be  sufficient  to  con- 
vince the  court  that  injustice  was  done  in  the  settlement  of  July,  1792,  but 
would  not  show  explicitly  tha  amount  of  that  injustice,  and  enable  them  to  say^ 
what  deductions  from  that  settlement  ought  to.  be  allowed,  because,  as  was  well 
observed  by  the  counsel  for  Dechenaux,  items,  might  be  properly  chargeable  toi. 
Chappedelaine  of  which  Boisfeillet  ought  not  to  bear  a  part.  The  court,  ther^ 
fore,  sought,  in  the  documents  connected  with  the  report,  for  that  more  explicit 
information.  Upon  looking  into  the  exhibit  F,  there  are,  upon  the  face  of  the 
paper,  obvious  errors,  which  demonstrate  the  incorrectness  of  that  statement, 
and  the  excessive  inattention  of  Chappedelaine.  The  first  item  on  the  debit 
side  of  this  exhibit  is  the  sum  of  3,571/.  Ss.  Sid.  disbursed  for  Sapelo.  The 
funds  for  this  disbursement  were  in  part  in  the  hands  of  Dumoussay,  as  the 
remnant  of  advances  previously  made  by  the  partners.  To  this  remnant  he. 
states  hunself  to  have  added  2,368/.  12«.  O^'d.  from  his  private  funds.  On  this 
advance  made  by  himself  in  Georgia,  he  charges  the  company  fifteen  per  cent., 
amounting  to  354/.,  on  account  of  the  difference  of  exchange  between  money  in 
France  and  in  Georgia,  or,  as  he  expresses  it,  for  exchange,  freight  and  insur- 
ance. This  charge  has  been  rejected  in  the  accounts  of  all  the  partners,  for 
many  obvious  reasons.  It  is  sufficient  to  observe,  that,  as  this  money  was  ad- 
vam^  in  Georgia  by  Dumoussay,  and  repaid  to  him  in  Georgia  by  the  part- 
ners, there  was  as  much  reason  for  making  these  charges  on  the  repayment  as 
on  the  original  advance;  and  with  respect  to'  Chappedelaine,  it  is  still  more  in- 
admissible, because  he  had  previously  advanced  his  portion  of  this  money  to 
Dumoussay,  and  had  allowed  him  fifteen  per  cent,  for  these  charges,  in  a  deduc- 
tion from  that  advance,  so  that  this  charge,  with  respect  to  Chappedelaine,  is 
double. 

The  third  item  in  this  exhibit  is  a  charge  of  299Z.  as  one  year's  interest  on 
2,368/.  12^.  O^d.  This  is  more  than  double  the  real  amount  of  interest.  There 
is  also  in  the  credit  side  of  the  account  an  error  of  100/.  in  the  addition.  The 
errors  apparent  on  the  face  of  the  exhibit  F  amount  to  611/.,  and  these  errors 
are  of  such  a  description  as  strongly  to  characterize  the  stated  account  of  July, 
1792.  In  the  account  stated  by  the  auditors,  there  are  omissions  of  moneys 
received  by  Dumoussay,  and  admitted  to  be  chargeable  to  him  in  this  account 
with  the  company,  amounting  to  189/.  10^.  lOd. 

The  account  containing  these  incontestable  errors  was  submitted  to  auditors 
and  stiU  further  reduced  by  them.  Several  of  the  small  errors  which  they  have 
detected  are  perceived,  but  the  whole  cannot  be  traced  by  this  court  without 
engaging  in  the  laborious  task  of  auditors,  which  is  incompatible  with  their  du- 
ties. To  that  account  the  executor  of  Dumoussay,  who  was  also  the  executor 
of  Chappedelaine,  was  a  party,  and  had  a  right,  with  respect  to  Boisfeillet,  to 
rely  upon  the  stated  account  of  July,  1792,  signed  by  Chappedelaine,  because 
Chappedelaine  was  the  attorney  in  fact  of  Boisfeillet,  and  because  Boisfeillet 
had  sanctioned  that  settlement,  and  had  assumed  the  payment  of  his  part.  Yet 
in  that  case  the  deductions  from  that  account  were  made  which  the  auditors  in 
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this  case  have  taken  as  the  basis  of  their  settlement,  and  those  dedactions  were 
made  in  consequence  of  double  entries,  false  charges,  and  charges  not  admis- 
sible against  Boisfeillet.  The  great  difficulty  in  admitting  such  an  account^ 
under  such  circumstances,  consists  in  the  uncertainty  of  the  amount  of  those 
charges  which  were  rejected  as  being  inapplicable  to  Boisfeillet.  This  difficulty 
is  removed,  in  a  great  measure,  by  inspecting  the  report  in  the  present  case. 
In  that  report  thef  auditors  take  up  the  items  which  were  rejected  on  this  prin- 
ciple, and  charge  them  to  Chappedelaine ;  so  that,  in  truth,  the  alterations  made 
in  this  item  are  all  founded  on  errors  which  the  auditors  have  corrected. 

The  second  item  of  this  exception  is,  that  the  auditors  reduced  the  sum  of 
336^.  16s,  Sd.j  admitted  in  the  stated  account  as  being  one-fourth  of  the  pur- 
chase and  expense  of  Jekyll,  to  Sill.  9s.  6d.j  making  a  difference  of  251.  7s.  2d. 
This  item  in  the  exhibit  A,  which  is  the  stated  account,  is  the  result  of  exhibit 
G,  which  is  the  account  of  Jekyll,  as  settled  between  Dumoussay  and  Chappe- 
delaine. There  is  an  obvious  error  of  4Z.  19s.  lOd.  in  the  division  of  SI.  10s. 
in  the  hire  of  negroes,  and  the  residue  of  the  sum  deducted  is  on  account  of 
the  same  charges  on  the  moneys  advanced  for  Jekyll,  which  were  made  on  the 
mone}^s  advanced  for  Sapelo,  and  which  are  rejected  for  the  same  reasons  which 
were  assigned  for  their  rejection  in  that  item  of  the  account. 

The  auditors  also  reduced  the  sum  of  9902.  Ss.  ld.y  assumed  by  Chappedelaine 
for  Boisfeillet,  to  the  sum  of  410Z.,  making  a  diflference  of  580Z.  Ss.  Id.  Noth- 
ing can  be  more  obvious  than  the  propriety  of  this  reduction.  Dumoussay 
charges  Chappedelaine  with  the  debt  of  Boisfeillet,  amounting,  as  be  says,  to 
9901.  Ss.  ld.y  which  Chappedelaine  assumes  as  the  attorney  of  Boisfeillet.  In  a 
suit  to  which  the  executor  of  Dumoussay  is  a  party,  this  debt  appears  to  have 
been  only  4102.  'No  man  can  hesitate  to  admit  that  Chappedelaine  must  have 
credit  with  Dumoussay  for  the  difference  between  the  sum  alleged  to  be  due 
and  the  sum  actually  due  from  Boisfeillet.  The  auditors  also  struck  out  of  the 
stated  account  the  sum  of  5542.  9^.  4^.,  assumed  by  Chappedelaine  for  one  of 
the  absent  partners,  tliat  being  considered  by  mistake  as  the  share  of  that  ab- 
sent partner  in  the  expenses  of  Sapelo.  The  sum  actually  due  by  that  partner 
was  afterwards  paid  by  himself  to  the  executor  of  Dumoussay.  The  court  is 
satisfied,  from  the  evidence,  that  this  payment  was  made  to  Dechenaux  as  the 
executor  of  Dumoussay.  The  assumpsit  of  Chappedelaine  was  essentially  as 
security  for  the  absent  partner,  who  still  remained  a  debtor;  and  when  the 
principal  did  himself  pay  what  he  owed  to  the  original  creditor,  the  assumpsit 
of  Chappedelaine  was  of  no  further  obligation.  Although  this  was  not  an 
error  in  the  account  when  settled,  except  so  far  as  this  charge  exceeded  the 
sum  with  which  the  absent  partner  was  really  chargeable,  yet  it  becomes  an 
item  which  can  no  longer  be  retained  as  a  charge  against  Chappedelaine,  and 
in  reforming  their  accounts  it  must  be  excluded  from  them.  There  is  also 
added  to  the  credits  of  Chappedelaine  the  sum  of  262.  18«.,  which  the  auditors 
state  to  be  the  diflference  between  the  amount  of  a  receipt  given  by  Dumoussay 
and  the  sum  actually  debited  to  him  in  the  accounts  between  the  parties. 
These  several  errors  make  up  the  sum  of  1,4572.  Ss.  4:d.y  from  which  is  to  be  de- 
ducted the  sum  of  6672.  10^.  1  Jd,  admitted  on  the  stated  account  to  be  due  from 
Chappedelaine  to  Dumoussay.  The  balance  standing  to  the  credit  of  Chappe- 
delaine would  be,  on  the  30th  of  April,  1792,  7892.  ISs.  2^^. 

The  auditors  state  this  balance  at  1,3462.  10*.  7d.  But  from  this  balance, 
reported  by  the  auditors,  is  to  be  taken  the  sum  of  3052. 13*.,  allowed  by  Chap- 
pedelaine on  the  repayment  in  Georgia  of  money  lent  by  him  to  Dumoussay  in 
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France.  This  sum  has  been  disallowed  by  the  auditors,  but  was  allowed  by  the 
circuit  court,  and  is  allowed  by  this  court.  This  would  reduce  the  report  of 
the  auditors  to  IfiSOL  17s.  7d.y  exceeding  the  balance  which  is  here  supposed  by 
the  sum  of  240^.  19«.  ^frf.  The  greatest  part  of  this  excess  is  produced  by  one- 
third  of  merchandise  sold  and  not  entered  in  the  account,  and  by  a  credit  for 
continuing  interest  up  to  the  30th  of  April,  1792,  on  Chappedelaine's  money  in 
the  hands  of  Dumoussay,  which  credits  had  been  omitted  in  the  stated  account 
without  any  apparent  reason,  and  must  therefore  have  been  among  the  numer- 
ous inaccuracies  of  that  account.  The  residue  of  this  excess  is  said  by  the 
auditors  to  be  produced  by  numerous  minute  errors  detected  by  a  laborious  in- 
vestigation of  all  the  accounts  between  the  parties.  This  court  cannot  pursue 
them  in  that  investigation.  But  in  a  case  so  replete  with  errors,  which  mark 
excessive  negligence  on  the  one  side,  and  which  can  scarcely  be  ascribed  to  mis- 
take on  the  other,  the  court  is  of  opinion  that  the  report  of  the  auditors  stating 
that  these  corrections  were  made  on  the  inspection  of  the  vouchers  and  entries 
which  were  laid  before  them,  ought  to  be  received,  unless  the  person  taking 
the  exception  had  himself  required  the  testimony  on  any  particular  point  to 
which  he  objected  to  be  submitted  to  the  court,  or  had  required  a  special 
statement  from  the  auditors,  exhibiting  the  reasons  for  their  opinion  on  the  par- 
ticular point. 

The  balance  due  to  Chappedelaine  on  the  30th  of  April,  1792,  is  so  much  of 
the  loan  made  by  him  to  Dumoussay,  in  France,  which  remains  unpaid.  By 
the  contract  between  the  parties,  that  loan  was  to  carry  an  interest  of  six  per 
cent,  per  annum  until  paid.  The  court,  therefore,  cannot  consider  it  as  a  claim 
on  an  unsettled  account,  or  as  carrying  interest  at  the  rate  established  in 
Georgia.  It  is  still  governed  by  the  law  of  the  contract,  and  must  carry  inter- 
est at  the  rate  of  six  per  cent,  per  annum.  To  the  report,  so  far  as  it  respects 
the  accounts  subsequent  to  the  30th  of  April,  1792,  a  general  exception  is  taken, 
which  is  sufficiently  repelled  by  the  answer  of  the  auditors.  They  say,  if,  in 
the  opinion  of  the  defendant  below,  the  auditors  admitted  any  charge  against 
Dumoussay,  which  was  not  sufficiently  supported  by  testimony,  he  ought  to 
have  obtained  a  special  statement  from  the  auditors,  or  have  made  a  special 
exception  which  would  bring  the  testimony  on  the  particular  point  before  the 
court.  The  only  objection  which  the  court  can  notice  is  the  allegation  in  the 
exception  that  the  auditors  have  proceeded  on  accounts  rendered  by  Dechenaux, 
without  allowing  him  a  credit  which  he  claimed  in  those  accounts.  That  credit 
is  the  balance  appearing  to  be  due  to  Dumoussay  by  the  stated  account  of 
July,  1792.  But  that  balance  was  entirely  changed.  The  item  was  fully  dis- 
proved by  the  testimony  laid  before  the  auditors.  Dechenaux  did  not  then 
withdraw  his  account,  and  require  the  plaintiff  below  to  support  his  claims  by 
other  vouchers.  It  was  clearly  in  the  power  of  the  plaintiff  to  have  done  this, 
for  he  might  have  forced  Dechenaux  to  produce  the  entries  and  vouchers  from 
which  he  had  made  out  the  account  exhibited  by  himself.  By  leaving  this 
account  with  the  auditors  without  objection,  he  acquiesced  in  their  considering 
as  correct  the  items  it  admitted.  This  bill  was  brought  to  correct  the  stated 
account  of  July,  1792,  and  to  settle  the  accounts  between  the  parties  subse- 
quent to  that  period.  The  defendant  exhibits  the  accounts  subsequent  to  that 
period,  but  claims  to  set  against  them  the  balance  due  to  his  testator  under  the 
settlement  of  1792.  On  those  subsequent  accounts  that  balance  has  no  influence. 
By  introducing  it  into  an  account  he  was  compellable  to  render,  he  cannot  de- 
stroy the  effect  of  that  account.    Had  he  intended  to  rely  on  this  circumstance, 
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he  ought  to  have  made  the  point  befbre  the  auditors,  and  thus  have  enabled 
the  plaintiff  to  take  other  measures  to  substantiate  his  claim.  The  auditors  say 
they  "admitted  the  account  presented  by  the  defendant;"  but  this  must  be 
understood  with  the  exception  of  the  balance  which  he  claimed  under  the  set- 
tlement of  July,  1792.  It  does  not  appear  from  their  report  that  the  claims  of 
the  plaintiff  below  rested  on  that  account  so  far  as  it  went;  but  it  is  probable 
that  further  research  was  deemed  unnecessary.  The  court  cannot  say  that  in 
this  the  auditors  erred. 

.  The  decree  of  the  circuit  court  is  affirmed,  so  far  as  it  accords  with  this  opin- 
ion, and  is  reversed  as  to  the  residue. 

§  22.  S«ttlem«iit,  how  fiu*  oowelnsive.—  A  receipt  in  foU  on  a  settled  aoooont  is  not  con^ 
elusive,  but  is  mere  prima  facie  evidence  of  what  it  purports.  If  proof  be  made  that  it  was 
unfairly  obtained,  or  that  it  was  given  under  a  mistake  of  facts,  or  of  the  legal  rights  of  the 
party  who  gives  it,  it  is  open  for  examination  of  any  errors  which  may  be  pointed  out  and 
proved.    Lawrence  v,  SehuylkiU  Nav.  Co.,  4  Wash.,  663. 

§  23.  A  settled  account  is,  in  general,  binding;  and  to  be  otherwise,  there  should  be  shown 
either  fraud  or  palpable  mistake.  This  principle  acquires  new  force  when  death  has  interposed 
to  close  a  party's  lips.  Wilcocks  v,  Phillips,  1  Wall.  Jr.,  67.  But  a  settled  account  is  not  bind- 
ing if  made  in  ignorance  of  the  facts.  Marye  u  Strouse,  6  Saw.,  206.  Where  an  account  is 
settled  by  the  parties,  and  there  is  no  unfairness,  and  aU  the  facts  are  equally  known  to  both, 
sides,  the  settlement  is  final      Hager  v.  Thomson,  1  Black,  93.     See  §  21. 

§  24.  Where,  after  the  relation  of  principal  and  agent  has  terminated,  a  fuU  and  formal 
settlement  has  been  made,  it  will  not  be  set  aside  without  proof  of  positive  fraud  or  gross  ad- 
vantage taken.    Courtwright  v.  Bumes,  2  McC.,  532. 

§  25.  An  account  settled  between  two  individuals,  each  exercising  his  own  free  judgment 
on  every  part  of  it,  is  binding  on  both,  as  to  all  the  items  of  that  account.  Mistakes  may  be 
corrected,  omissions  may  be  supplied,  impositions  may  be  relieved  against,  but  a  principle, 
imderstood,  considered,  and  agreed  upon,  by  a  party  in  a  situation  fairly  to  exercise  his  own 
judgment,  and  to  act  in  conformity  with  that  judgment,  must  bind  him  and  his  representa- 
tives,  in  and  out  of  court.    Brydie  v.  Miller,  1  Marsh.,  149. 

§  26.  Where  accounts  are  rendered  during  the  continuance  of  a  contract,  it  is  too  late  to 
object  at  the  trial,  unless  fraud  or  mistake  can  be  shown.    Chapin  v.  Norton^  6  McL.,  506. 

§  27.  An  account  stated  is  a  new  contract  between  the  parties.  A  balance  is  found  against 
one,  and  he  agrees  to  pay  that  balance,  not  the  items  which  may  have  entered  into  it.  No 
inquiry  is  permitted  in  regard  to  the  items  unless  there  has.  been  fraud  or  a  clear  mistake. 
Marye  v.  Strouse,  6  Saw.,  217. 

§  28.  Where  a  party  objects  to  certain  items  in  an  account,  the  jury  may  infer  that  he 
acquiesced  in  items  not  objected  to.    United  States  v.  Kuhn,*  4  Cr.  C.  C,  401. 

§  29.  Where  a  party  states  an  account,  he  will  be  bound  by  his  method  of  computing  the 
interest.    Smith  v.  Shaw,  2  Wash.,  168. 

§  30.  Opening*—  On  a  bill  to  open  an  account,  on  the  ground  of  fraud,  after  a  great  lapse 
of  time  (twenty-five  years  in  this  case),  the  complainant  must  state  in  his  biU  distinctly  the 
particular  act  of  fraud,  misrepresentation,  or  concealment  —  must  specify  how,  when,  and  in 
what  manner  it  was  perpetrated.  Tiie  charges  must  be  definite  and  reasonably  certain,  oapa* 
bde  of  proof,  and  clearly  proved.  If  a  mistake  is  aUeged,  it  must  be  stated  with  precision, 
and  made  apparent,  so  that  the  court  may  rectify  it  with  a  feeling  of  certainty  that  they  are 
not  committing  another,  and  perhaps  greater,  mistake.  And  especially  must  there  be  distinct 
averments  as  to  the  time  when  the  fraud,  mistake,  concealment  or  misrepresentation  was 
discovered,  and  what  the  discovery  is,  so  that  the  court  may  clearly  see  whether,  by  the 
exercise  of  ordinary  diligence,  the  discovery  might  not  have  been  before  made.  Stearns  v. 
Page,  7  How.,  829. 

§  31.  Where  a  merchant  and  a  factor  have  had  extensive  dealings  with  each  other,  which 
they  have  closed,  and  given  a  note  for  an  ascertained  balance,  equity  may  open  the  settlement 
for  the  purpose  of  correcting  any  errors  of  the  parties;  and  especially  where  it  appears  from 
the  circumstances  that  the  accounts  were  never  completely  adjusted.  Dunbar  v.  Miller,  1 
Marsh.,  95. 

§  32.  In  a  suit  by  a  seaman  for  his  wages,  the  respondent  will  be  held  bound  by  his  acqui- 
escence in  an  account  previously  rendered.    Martin  v.  Acker,  Bl.  &  How.,  279. 

§  33.  A  receipt  by  a  seaman,  attached  to  the  foot  of  an  account,  admitting  the  payment  of 
the  balance,  is  merely  a  stated  account,  and  may  be  impeached.  Harden  v.  Gordon,  2  Mason, 
562.    As  to  Receipts  by  Seamen,  see  Mabitimk  Law. 


ACTION  OF  ACX50UNT.  §§  34^?: 

g  34,  Smrcharginn:  and  fttlstfying. —  If ,  to  a  bill  for  an  account,  the  defendant  plead,  or;  ia-> 
fais!  answer^  T»ly  uptm  a.,  settled  a^count^  the  plaintiff,  may  surcbai^e*  by  alleging  aad 
pvi09ing  oouseioB^  v^  the  aeoounit^  or  may  falsify,  by  aUowing  errors:  iu..  some  ol  the  items 
stated  in  it.  The  rul»is  the-  same  in  principle  at  law:  a  .settled:  aooount  ia  only  prima  facte 
evidenoe  of'ita  oorreoCBMS.  It  may  be  impeaehed  by  proof  of  unfairness,  or  mistake  in  law 
oc  infaet;  and  if  it  be  contoed  to  partiouJar  items  of  account,  it  concludes  nothing,  in  rela*. 
tion  to  other  iteoBB  not  stated  in  it.    PerJcins  v.  Hart,  11  Wheat.,  256. 

g  35.  Where  the  pbontifl  renders  an-  account,  if  the  defendant  relies  uponthe  credit  side 
to  charge  the  plaintiff,  he  must  admit  the  debit  side,  unless  he  can  falsify  it  by  evidence.  Morris 
IV  Munb,  X .  Waeh»,  4^ .  Where  certain,  items  of  ajstated  account  are  objected  to,  the  party  may 
surcharge  and..fd)aify  9b  to  other  items.    Barry  v.  Barry^*  8  Cr.  G.  a,  120.    See  §  30  e^  seg,  ' 

II.  Aonoif.  OF  Ajoooukt. 

g36.  Equity  jnriddictioQyr*  Ixv  mattera  of  aGoouat*  oourts  of  equity  ppesess  =  concurrent 
jurisdiction,  in  most  if  not  in  all  cases,  .with  courts  of  law.  Mitchell  v,  Manuf  g  Co.,  2  Story, 
^53.  Although  the  line  may  not  be  drawn  with  absolute  precision,  yet  it  may  be  safely 
4iffirmed  that  a  court  of  chancery  cannot  draw  to  itself  every  transaction  between  indi- 
viduals in  which  an  account  between  parties  is  to  be  adjusted.  In  all  cases  in  which  an  action 
•of  account  would  be  the  proper  remedy,  at  law,  and  in  all  cases  where  a  trustee  is  a  party,  the 
jurisdiction  of  a  court  of  equity  is  undoubted.  It  is  the  appropriate  tribunal.  But  in  trans- 
actions not  of  this  peculiar  chacaoter,  great  complexity  ought  to  exist  in  the  accounts,  some 
difficulty  at  law  should  interpose,  or  some  discovery  should  be  required,  in  order  to  induce  a 
•court  of  chancery  to  exercise  jurisdiction.  Fowle  v,  Lawrason,  5  Pet.,  503.     See  Equity. 

8  37.  Will  lie^  when.—  A  bill  against  a  board  of  levee  commissioners,  to  compel  them  to  levy 
■a  tax  to  x)ay  tnatakuantsand  interestdue  on  bonds  held  by  the  petitioners,  cannot  be  maintained 
as  a  bill  for  an  account;  the  fundamental  idea  of  an  account  is,  that  the  accountant  has  re- 
ceived moneys  of  the  claimant  which,  he-  ouig^t  to  pay  over,  and,  generally  speaking,  a  mere 
debt  is  not  ranked  under  that  head;  that  is,  it  cannot  be  proceeded  for  by  an  action  or  a  bill 
for  an  account.    Heine  v.  Levee  Commissioners,  1  Woods,  252. 

§  38.  Equity  will  not  enforce  an  accounting  between  parties  to  an  illegal  contract — a  con- 
tract between  a  public  agent  and  a  private  citiaein,  in  which  it  was  intended  to  defraud  the 
government,  the  agent  to  participate  in  the  profits  of  the  fraud.    Bartle  v.  Coleman,  4  Pet.,  188. 

§  39.  Where  a  contract  is  the  foundation 'of  a  demand  it  must  govern  the  rights  of  the 
parties,  and  the  demand  cannot  be  regarded  as  an  open  account.  Railroad  Co.  v,  Lindsay,  4 
WaU.,  655. 

§  40.  In  actions  of  account,  nothing  can  be  pleaded  before  the  auditors  contrary  to  what  has 
been  previously  pleaded  and  found  by  the>  vBidiot.    Spear  v.  Newell,  2  Paine,  276. 

§41.  Practice. —  The  object  of  a  suit  being  to  compel  the  settlement  of  an  account,  the 
plea  of  fully  accounted  is  good  at  law;  and  a  stated  account  is  a  good  plea  in  equity.  Baker  v. 
Biddle,  1  Bald.,  418. 

g  42.  After  a  decree  pro  confesso,  a  defendant^  is  not  at  liberty  to  go  before  the  master  with- 
out a  special  order,  but  the  accounts  are  to  be  taken  ex  parte,  McMicken  v.  Perin,  18  How., 
510. 

§  43.  Where  the  bill  states  a  case  proper  for  an  account,  one  may  be  ordered  under  the 
prayer  for  general  relief .  Stevens  v.  Gladding,  17  How.,  445;  Wat^s  v.  Waddle,  6  Pet.,  889. 
A  complicated  account  should  be  referred  to  a  commissioner.  St.  Columbe  v.  United  States,* 
7  Pet.,  625. 

§  44.  In  admiralty. —  A  proceeding  iiv  rem  is  not  a  method  allowed  to  be  taken  to  compel 
an  accounting;  and  it  is  doubtful  whether  an  admiralty  court  can  entertain  an  action  of  ac- 
count on  a  libel  in  personam.  The  Fairplay,  Bl.  &  How.,  138.  A  court  of  admiralty  will  not 
settle  partnership  accounts.    United  States  v.  The  Isaac  Hammett,*  2  Pittsb.  R.,  858. 

g  46.  A  court  of  admiralty  may  take  an  account  when  it  is  necessary  to  the  exercise  of  its 
jurisdiction  —  where  the  matter  is  merely  incidental;  but  the  admiralty  will  not  take  juris- 
diction of  an  action  for  the  pi;irpose  of  compelling  an  accounting  (citing  The  Steamer  Orleans 
V,  Phoebus,  11  Pet,  175).    Kellum  v,  Emei-son,  2  Curt.,  83. 

g  46.  The  admiralty  will  not  entertain  a  libel,  either  in  rem  or  in  impersonam,  the  object 
of  which  is  a  general  accounting.  Duryee  v.  Elkins,  Abb.  Adm.,  536.  It  will  not  entertain  a 
libel  by  one  owner  against  another,  to  collect  a  balance  to  be  determined  in  his  favor  on  the 
settlement  of  their  accounts.    Martin  v.  Walker,  Abb.  Adm.,  585. 

g  47.  The  admiralty  has  no  jurisdiction  over  matters  of  account,  if  the  settlement  of  the 
account  is  the  sole  object  of  the  suit,  although  it  might  have  jurisdiction  over  each  separate 
iteuL    But  where  an  account  arises  incidentally  in  a  case,  it  is  a  question  addressed  to  the 
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sound  discretion  of  the  court  whether  it  will  take  cognizance  of  the  case  or  not.  The  Larch, 
8  Ware,  88. 

§  48.  The  admiralty  will  not  entertain  a  libel  by  a  seaman  for  an  account  of  profits  of  a 
whaling  voyage;  though  it  seems  that  if  the  accounts  were  made  up.  the  court  would  take 
jurisdiction  and  award  him  his  share.    Duryee  v.  Elkins,  Abb.  Adm.,  533. 

§  49.  The  admiralty  has  no  direct  jurisdiction  over  matters  of  account,  although  they  may 
relate  purely  to  maritime  affairs,  and  a  libel  for  an  account  directly  will  not  lie  in  the  ad- 
miralty. The  court  takes  cognizance  of  accounts  only  when  they  arise  incidentally  in  a 
cause.    (The  New  Orleans  v.  Phoebus,  11  Pet.,  175,  cited.)    Davis  v.  Child,  Dav.,  82. 

For  the  Settlement  of  Accounts  of  Guardians,  see  Dombstio  Relations;  of  Executors  and 
Administrators,  see  Estates  of  Decedents;  of  Trustees,  see  Uses  and  Trusts. 
Equity  Jurisdiction  in  Matters  of  Account,  see  Equity. 
Settlements  between  Partners,  see  Partnership. 

In  Suits  for  Infringement  of  Patents,  etc.,  see  Patents,  Copyright  and  Trade-Mares. 
Settlement  of  Accounts  with  the  Gk>vemment,  see  Governicent. 
Practice  before  Auditors  and  Referees,  see  Practice. 


ACCEETIOK 

See  Water  and  Water-Courses. 


ACKNOWLEDGMENT  OF  DEEDS  AND  MORTGAGES- 

See  Conveyances. 


ACQUIESCENCE. 
See  Estoppel. 


ACQUITTAL. 

See  Crdibs. 


ACTIONS  IN  REM. 
See  AcnoNS;  Maritimb  Law. 


ACTION  ON  THE  CASE. 
See  Actions. 


ACTION  OF  COVENANT. 

See  Actions. 


ACTION  OF  DEBT. 

See  Actions. 


IN  GBNERAU 


§8  1-10. 


ACTIONS  OF  DETINUE,  EEPLEVEN*  AND  TBOVER. 

See  AonoNS. 


ACTIONS. 


[Oooflult  the  oross-refereiices  at  the  end  of  this  subject] 


L  In  Qenebal,  §§  1-28. 
XL  Where  BBonaHT,  §§  24-32. 
ILL  Cause  op  Action,  §§  3a-73. 

IV.  Forms  op  Action,  §§  74-98. 

V.  FICTITIOUS  Actions,  §§  94-97. 

VL  Summary  Procebdinqs,  §§  08-102. 
YII.  Assumpsit,  g§  108-241. 
Vm.  Case,  §§  242-267. 
IX.  Covenant,  §§  258-266. 
X  Debt,  §§  267-806. 


XL  Detinue,  §§  807-811. 
XIL  Replevin,  §§  812-421. 

1.  In  General,  §§  812-899. 

2.  JReplemn  Bond,  §§  400-419. 
8.  Delivery  Bond,  §§  420,  421. 

XIIL  Trover,  §§  422-469. 

XIY.  By  and  against  the  United  States, 

§§  470-485. 
XV.  Actions  In  Rem,  §§  486-509. 


I.  In  General. 

§  1.  Premitnre. — Where  a  claimant  assents  to  the  filing  of  a  libel,  assists  the  officer  in 
arresting  tiie  goods,  and  afterwards  stipulates  for  them  in  court,  he  will  not  be  heard  to  say 
that  the  suit  was  prematurely  brought.    The  Salem's  Cargo,  1  Spr.,  892. 

§  2.  Where  by  the  terms  of  a  special  contract  a  sale  of  goods  is  on  credit,  an  action  will  not 
lie  upon  the  common  counts,  as  for  goods  sold  and  delivered,  until  the  expiration  of  the  term 
of  credit.    Dawes  v.  Peebles,  6  Fed.  R.,  859.    See  §§  26,  281  et  seq, 

§  8.  In  contracts  for  services,  for  marriage,  for  delivery  of  merchandise,  if  the  principal, 
before  the  time  for  performance  arrives,  renounces  the  contract,  an  immediate  action  will  lie. 
Dingley  v,  Oler,  il  Fed.  R.,  878. 

§  4.  Notice  by  a  party  that  he  will  not  perform  his  contract  is  a  breach,  and  a  suit  brought 
in  such  case  before  the  time  for  performance  has  arrived  is  not  premature;  but  as  respects 
the  extent  of  the  liability  of  the  parties,  it  is  competent  to  show  any  facts  which  have  oc- 
curred subsequent  to  the  commencement  of  the  suit.    Grau  v,  McVicker,  8  Biss.,  16.    See  §  48. 

g  5.  Where  a  bond  is  conditioned  to  pay  in  instalments,  an  action  may  be  brought  on  failure 
to  pay  the  first  instalment.    Nailor  v.  Kearney,*  1  Cr.  C.  C,  112. 

§  6.  Where  the  condition  of  a  bond  was,  that  the  defendant  should  distill  cider  brandy,  and 
keep  an  account  thereof  for  seven  years  and  three  months,  and  deliver  one-tenth  part  thereof 
to  plaintiff,  plaintiff  had  no  right  of  action  for  his  part  until  the  expiration  of  the  tenn  of 
seven  years  and  three  months.    Cottle  v,  Payne,*  8  Day  (Conn.),  289. 

§  7.  Where  a  horse  was  sold  under  an  agreement  that  the  vendee  should  give  therefor  a 
bill  drawn  on  a  third  party,  and  payable  on  January  1st,  and  the  bill  was  delivered,  but  was 
countermanded  by  the  vendee  on  the  next  day,  and  on  the  same  day  acceptance  was  refused, 
it  was  held  that  no  cause  of  action  accrued  till  January  1st,  and  that  an  action  commenced 
sooner  must  be  dismissed.    Magner  v.  Johnston,*  8  Cr.  C.  C,  250.      See  §  62. 

§8.  Gommenced,  when.— For  the  purpose  of  determining  priority  of  jurisdiction  as 
between  state  and  federal  courts,  an  action  will  be  deemed  commenced  from  the  date  of  the 
service  of  process.  Bell  v.  Ohio  Life  and  Trust  Co.,  1  Biss.,  264.  On  questions  of  prescrip- 
tion the  commencement  of  the  action  dates  from  the  service  of  the  petition;  but  when  the 
court  is  called  upon  to  enforce  an  agreement  of  the  parties  that  suit  shall  not  be  brought 
within  a  certain  time,  the  commencement  of  the  suit  is  the  issuance  of  the  writ.  Oauche  v, 
London,  etc.,  Ins.  Co.,  10  Fed.  R.,  851. 

§  9.  Plaintift — An  action  in  the  name  of  a  plaintiff  who  is  neither  a  natural  nor  an  artifi- 
cial person,  is  a  nullity;  as,  an  action  in  the  name  of  a  board  of  county  commissioners  which 
has  been  abrogated  or  superseded.  Alexander  v.  Knox,  6  Saw.,  69.  A  state  cannot  confer 
upon  an  inanimate  object,  without  sense  or  reason,  or  legal  capacity,  the  right  to  prosecute 
legal  proceedings  in  the  federal  courts.    The  Bums,  9  Wall.,  237.  ' 

§  10.  On  a  statute. —  In  actions  directly  upon  a  statute,  or  on  rights  derived  from  a  statute, 
the  party  prosecuting  must  allege,  and  consequently  prove,  every  fact  necessary  to  make  out 
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his  title  to  the  thing  demanded  and  his  oon^petency  to  sae  for  it.  Ferrett  v,  Atwill,  1 
Blatch.,  155.  .^3ee^«6-^. 

§  11.  F(vr  a  pendtlty.—'V^ere  there  is  a  penaltyinnti  i^nreenieiit  under  «e4l,  the  party 
injured  may,  at  common  law,  sue  for  the  whole  penalty,  and  muse  be  satisfied  with  it;  or  he 
may  bring  covenant,  and  recover  in  damages  more  or  less  than  the  penalty.  If,  in  the  latter 
case,  the  sum  stipulated  to  be  paid  is  not  a  penalty,  but  intended  as  a  compensation  for  non- 
performance, it  must  govern  the  jury  in  the  assessment  of  damages.  Martin  v,  Taylor,  1 
Wash.,  2.    See  §  52. 

§  12.  Law  and  equity. —  A  declaration' whksh  states  the  capacity  in  which  plaintiff  sues, 
alleges  certain  facts,  and  that  by  reason  of  such  facts  defendant  became  indebted,  etc.,  and 
ends  by  demanding  a  judgment,  makes  an  action  at  law^  and  not  a  suit  in  equity.  Farmers' 
Nat.  Bank  v,  Hannan,  4  Fed.  R.,  612. 

§  1 3.  An  action  at' law  was  commenced  in  a  state  court  by  a  rail^iRay 'Oon^^aoy'UfKMi^a  draft 
made  payable,  for  oonveDienoe,'to  A.,  who  had  no  interest  therein,  the .  nilway  company 
being  the  real  ajid  sole  party  in  interest.  The  defendant  being  a  resident  of  another  state, 
the  cause, was  removed  to  the  federal  courts.  There,  on  application,  the  action  was  changed 
to  one  in  equity.  On  appeal  to  the  supreme  court  the  action  in  equity  was  held  not  main- 
tainable. It  was  decided  that  as  the  suit  had  been  commenced  below  by  the  real  party  in 
interest,  it  could  have  been  continued  in  the  federal  court  in  the  same  way,  and  that  the 
change  in  form  was  n6t  only  uimecessary,  but  improper.  Thompson  v.  Railways  CompttDias, 
6  Wall.,  187. 

§  14.  Lax  fkiYi.^ Whero  an  injury  is  done  to  a  riparian  proprietor  in  the  nse-^^f  water  in  a 
stream  dividing  two  states,  the  laws  which  govern  the  remedy  must  be  thoae  Of  the  atate 
where  the  injurious  act  is  done.  Stiliman  v.  White  Bock  Manufg  Co.,  8  Woodb.  &  M.,  544. 
See  §§  81,  58,  59. 

§  15.  Privity. —  There  is  no  principle  of  law  which  will  sanction  an  action  by  a  creditor 
against  the  debtor  of  his  debtor,  upon  the  ground  of  contract;  there  being  no  privity  between 
them.    KiAg  of  Spain  t?.  Oliver,  Pet.  C.  C,  288. 

§16.  Election  of  remedies.— Where  a  party  has  an  action  in  tort  against  a  person 'iiquiw 
ing  him,  he  may  bring  it  whether  the  law  gives  him  an  action  against  other  parties  or.  not; 
and  it  is  not  necessary  that  he  should  resort  to  his  other  remedy  first.  The  wrong-doer  ja 
not  allowed  to  plead  that  by  suing  other  parties  the  plaintiff  has  an  adequate  remedy  as 
to  all  except  nominal  damages.  Strause  v.  Western  Union  TeL  Co.,  8  Bias.,  107.  See 
§§88-90,  468. 

§  17.  Joinder  of  canses.— Though,  under  a  state  statute,  actions  for  the  survey  of  land 
and  for  damages  for  withholding,  for  waste,  etc.,  may  be  united,  yet  separate  actions  for  the 
land  and  for  damages  are  maintainable.    Field  v.  Columbet,  4  Saw.,  529. 

,-§  18.  On!  tam.^  Where  a  statute  authorizes  an  action  by  an  individual  to  recover  a  penalty, 
•Ae-half  to  his  own  use,  and  the  other  half  to  the  government,  such  action  is  what  is  called 
jtt  common  law  a  qui  tarn  action,  although  it  is  required  to  be  brought  in  the  name  of  the 
government.  Where  there  is  no  restraint  imposed  upon  the  party  bringing  such  action,  €a> 
eept  that  he  shall  bring  it  in  the  name  of  the  United  States,  and  shall  not  dismiss  it  with* 
<Hit  the  consent  of  the  district  attorney  and  judge,  the  complaint  may  be  auhecribed  I17 
attorneys  employed  by  the  informer.    United  States  v,  Griswold,  5  Saw.,  Zl. 

§  1 9.  Miscellaneons. —  Where  two  joint  owners  of  merchandise  ship  the  same  to  an  agent  to 
•ell,  andinform  him  that  each  owns  half,- each,  giving  him  variant  instructions  as  to  the  dia- 
poaition  of  his  half,  either  of  the  consignors  alone  may  bring  aa  action  against  the  conajgMe 
lor  a  violation  of  his  instructions.    Hall  v,  Leigh,  8  Cr.,  52. 

,§80.  A  patentee  who  has  sold  the  exclusive  right  to  the  use  of  his  invention  for.  a  term  9f 
years  less  than  the  time  for  which  the  patent  ia  to  ran,  can  maintain  an  action  against  a  third 
party  for  infringement,  but  his  declaration' must  show  that  the  infringer  is  not  a  licensee  of 
his  assignee.    SUlLt;.  Beading,  9  Fed.  R,,  41. 

.-§  jll.  A  form  of  action  in  which  the  defendant's  i^ea  must  be  *<  not.  guilty"  does  not  snr- 
vive,  and  an  action  does  not  lie  against  an  executor  where  hia  plea  must  be  that  the  testator 
uraanot  guUty.    United  States  v,  Daniel,  6  How.,  18. 

§^8.  No  action  will  Ue  against  an  executor  in  his  personal  capacity,  founded  on  a  debt, 
and  charging  maladministration,  until  proper  steps  have  been  taken,  under  the  state  law».fa» 
veaderauch  executor,  personally  liable.    McGill  v.  Armour,  11  How.,  152. 

,§^83.  It  is  » settled. principle  of  equity  that  a  creditor  holding  collaterals  is  not  bound,  to 
.^ply  them  before  enforcing  his  direct  remedies  against  the  debtor.  Xiewis  t;.  Uzuted  States, 
^  Otto,  623.  The  holding  of  collal^rala  does  not  bar  a  suit  on  the  oxqigioal  contract.-  KeounH 
V.  Wilson,  4  Wash.,  808. 
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g  84.  NfttfoBftl  baaln.—  A  local  action  may  be  maintained  in  a  state  court  against  a  na- 
tional bank  in  a  county  or  city  other  than  that  in  which  the  bank  is  situated.  Casey  v.  Adams, 
12  Otto,  66.  Suits  may  be  brought  by  as  well  as  against  a  national  bank  in  the  federal  courts 
of  the  district  in  which  it  is  situated.    Union  Nat.  Bank  v.  Chicago,  8  Biss.,  8S.    See  Banks. 

§25.  Against  corporations. — The  act  of  May  4,  1858,  providing  that  **all  suits  not  of  a 
local  nature,  hereafter  to  be  brought  in  the  circuit  and  district  courts  of  the  United  States, 
in  a  district  in  any  state  containing  more  than  one  district,  against  a  single  defendant,  shall 
be  brought  in  the  district  in  which  the  defendant  residae/*  has  no  apx>lioation  to  suits  i^ainst 
a  corporation  created  by  the  state  in  whioh  the  suit  is  brought;  the  defendant  in  such  case  re- 
sides in  all  the  districts.    Locomotive,  etc.,  Co.  v.  Erie  R'y  Co.,  10  Blatch.,  S07. 

§  26.  Seizure. —  The  trial  of  a  seizure  under  the  act  of  1793,  in  relation  to  the  enrolling  and 
licensing  of  vessels  for  the  coasting  trade,  must  be  in  the  district  in  which  the  seizure  is  made. 
Keeoe  v.  United  States.  5  Or.,  809. 

§  27.  Foredosare  of  mort^Bpaiire« —  Where  a  statute  requires  a  suit  to  foreclose  a  mortgage  to 
be  brought  in  the  district  in  which  the  land  lies,  suit  may  be  brought  and  judgment  obtained  for 
the  amount  of  the  note  secured  in  a  district  other  than  the  one  in  which  the  land  lies.  App 
V.  Bridge,  McCafaon,  118. 

§  28.  The  United  States  may  bring  a  suit  as  indorsee  against  the  maker  of  a  note  in  the 
district  in  a  state  in  which  both  maker  and  payee  reside.  United  States  v,  Greene',  4  Mason, 
427. 

§  29.  Torts. —  In  general,  an  action  in  personam  for  an  injury  to  person  or  personal  property 
is  transitory,  and  may  be  maintained  in  the  courto  of  any  country  where  the  parties  may 
happen  to  be,  unless  the  law  of  such  country  otherwise  provides.  There  is  nothing  in  the  fact 
that  the  wrong  was  committed  without  the  territorial  limite  of  the  sovereignty  to  which  the 
court  belongs,  or  in  the  alienage  of  the  parties,  which  of  itself  prevents  the  court  from  taking 
jurisdiction.    Bemhard  v.  Creene,  8  Saw.,  233.    See  §  59. 

§  30.  No  recovery  can  be  had  under  a  state  statute  for«i  injury  occurring  beyond  the  limits 
of  the  state.  So  when  the  administratrix  of  a  resident  of  New  York  sued  a  New  Jersey  cor- 
poration, under  the  laws  of  New  Jersey,  for  the  death  of  her  intestate,  occurring  through  the 
negligence  of  the  company  in  New  York,  it  was  held  that  no  cause  of  action  existed.  Mackay 
V.  Central  R.  R.,  14  Blatch.,  67. 

§  31.  Injury  f^om  canse  in  another  state.— Where  a  consequential  injury  results  to  lan^ 
lying  in  one  state  from  causes  arising  and  operating  in  another  state,  suit  may  be  brought  in 
the  federal  court  in  the  latter  state.  Bundle  v,  Ekilaware  and  Raritan  Canal,  1  Wall.  Jr.,  288. 
Thus,  an  injury  may  be  prosecuted  in  the  county  or  state  in  which  the  injury  is  done,  or  in 
the  county  or  state  in  which  the  property  is  situated.  Stillman  v.  White  Rock  Manufg  Co.,  3 
Woodb.  &  M.,  538.  Where  the  city  of  St.  Louis  built  a  dyke  on  the  Missouri  side  of  the  Mis- 
sissippi river,  and  injury  resulted  therefrom  to  plaintifTs  land  in  Illinois,  it  was  held  that 
plaintiff  might  sue  in  the  federal  courts  in  Missouri.  Rutz  v.  City  of  St.  Louis,  2  McC,  845. 
See§14 

§  82.  'Partnership. — In  Louisiana,  a  partnership  continues  after  dissolution  for  purposes  df 
liquidation  and  partition,  and  the  partners  may  be  sued  in  the  domicile  of  the  firm  for  such 
purpose.    Goodrich  v.  Hunton,  2  Woods,  137. 

See,  also,  Coxtbts,  sub-title  Jurisdiction. 

III.  Cattse  of  Acnow. 

BUMMABY  •—  For  money  paid  as  a  bribe,  §  88.—  On  a  decree  in  equity,  §  84. — Against  pubUo 
offlcere,  §  85.—  For  money  obtained  by  fraud,  §  86. 

§  88.  A  party  paid  money  to  a  federal  officer  as  a  bribe,  and  the  money  was  taken  from  the 
officer  and  deposited  in  the  United  States  treasury.  Held,  that  the  party  could  not  recover 
the  money'  by  suit  in  the  court  of  claims.    Clark  v.  United  States,  §  87. 

§  B4.  A  decree  of  a  court  of  equity,  directing  the  payment  of  money,  will  not  support  an 
Action  at  law.    Hugh  i;.  Higgs,  §  88. 

§  85.  Where  the  law  requires  the  superidsors  of  a  town  to  place  judgments  against  the 
town  upon  the  tax  list,  a  neglect  of  duty  will  subject  the  supervisors  to  an  action  by  the  party 
injured;  but  the  damages  will  be  merely  nominal  if  no  special  damages  are  proved.  Dow  v, 
Hnttbcrt,  gg^SMil. 

m 
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g  86.  Where  money  is  obtained  by  fraud,  an  action  will  Ue  before  the  expiration  of  the 
term  of  credit.  And  while  trover  for  the  property  bought  with  the  money,  and  also  for  the 
money,  if  it  could  be  identified,  would  be  the  better  form  of  action,  an  action  by  attachment 
is  proper,  and  will  not  be  held  to.  be  an  affirmance  d  the  contract.  Gibson  v,  Stevens, 
§§42-49.    See  §2. 

[Notes.—  See  g§  50-73.] 

CLARK  V.  UNITED  STATEa 
(12  Otto,  82^-832.     1880.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  Clark  and  Fulton  bribed  Robinson,  provost  marshal 
at  New  Orleans  in  1864,  to  secure  the  release  of  some  cotton  that  he  had  seized. 
Robinson  was  detected,  and  the  money  was  taken  from  him  and  placed  in  the 
United  States  treasury.  Clark  and  Fulton  filed  a  claim  in  the  court  of  claims 
to  get  their  money  back,  calling  it  a  case  of  extortion  on  the  part  of  Robinson. 
There  was  judgment  against  the  claimants. 

§  37.  One  who  bribes  an  officer  of  the  United  States  cannot  m  the  court  of 
claims  recover  his  money  ba^k. 

Opinion  by  Waite,  C.  J. 

Upon  the  facts  found  the  court  below  was  right  in  treating  this  as  a  case  of 
bribery  rather  than  extortion.  The  claimants  undoubtedly  held  an  executive 
license  to  transport  by  way  of  New  Orleans,  notwithstanding  the  act  of  July 
2,  186-1:  (13  Stat.,  377,  sec.  9),  any  cotton  they  had  bought  in  the  parishes  of 
East  Feliciana  and  West  Feliciana,  under  the  authority  of  the  special  agent  of 
the  treasury  at  New  Orleans,  if  they  gave  the  required  bond  and  presented  to 
the  acting  collector  of  customs  at  that  port  the  original  authorities  or  permits 
under  which  they  acted,  or  copies  thereof  certified  by  the  oflBcer  with  whom 
they  were  filed,  with  proof  to  the  satisfaction  of  the  acting  collector  that  the 
cotton  was  actually  purchased  in  good  faith  under  and  by  virtue  of  such  author- 
ities. By  the  express  terms  of  this  license  any  cotton  transported,  or  attempted 
to  be  transported,  under  it,  without  the  original  permits  or  authorities  or  certi- 
fied copies  and  proof  required,  was  subject  to  seizure  and  condemnation.  It  is 
not  pretended  that  when  the  seizure  was  made  the  claimants  had  in  their  pos- 
session any  evidence  of  their  right,  under  this  authorization,  to  transport  the 
cotton  which  was  seized.  While  it  has  been  found  that  the  bond  was  executed 
and  delivered  to  the  acting  collector  on  the  16th  of  November,  1864,  the  find- 
ings are  entirely  silent  as  to  the  presentation  of  the  original  permits  or  the 
required  proof  before  the  transportation  was  entered  upon.  Neither  did  the 
executive  license  have  upon  it  the  prescribed  certificate  that  the  bond  had  been 
executed  and  delivered.  Under  such  circumstances  the  seizure  could  not  have 
been  wrongful  in  the  first  instance.  It  was  the  duty  of  the  military  authorities 
at  that  point  to  see  that  nothing  passed  out  from  the  enemy's  country  under 
this  authority  until  the  requisite  evidence  was  furnished.  New  Orleans  was  a 
military  post,  and  congress  had  seen  fit  to  restrict  materially  the  power  of  the 
president  to  permit  commercial  hitercourse  with  the  inhabitants  of  the  insurgent 
territory.  The  executive  license,  when  construed  in  connection  with  this  new 
congressional  action,  was  evidently  intended  only  to  protect  such  rights  as  had 
become  vested  under  previous  authorities  or  permits  rightfully  issued.  There- 
fore nothing  could  pass  except  what  the  collector  had  been  satisfied  by 
proof  was  "actually  purchased  in  good  faith  under  and  by  virtue  of  said 
authorities." 

The  claimants^  when  the  seizure  was  made,  did  not  attempt  to  secure  a  re- 
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lease  by  producing  the  necessary  evidence  of  their  rights,  but  by  tempting  a 
subordinate  officer  in  the  military  service  by  a  liberal  oflfer  of  money.  He  made 
no  demands,  but  accepted  what  they  voluntarily  gave  him.  In  this  way  the 
executive  order  was  evaded  and  a  pass  through  the  lines  secured  by  corrupting 
an  officer.  Clearly  this  was  bribery,  and  placed  the  claimants  and  the  man 
they  corrupted  in  pari  delicto.  They  could  not  recover  back  from  him  the 
money  they  paid,  neither  can  they  from  the  United  States  after  it  has  been 
taken  from  him  as  a  punishment  for  his  faithlessness  to  his  trust. 

It  is  insisted,  however,  that  when  the  claimants  presented  to  the  military 
authorities  the  executive  license,  with  the  certificate  of  the  acting  collector  in- 
dorsed to  the  effect  that  the  requisite  bond  had  been  delivered  to  him,  thej'^  had 
done  all  that  was  required  to  get  their  property  back  and  proceed  with  the 
transportation.  They  evidently  did  not  so  understand  the  effect  of  what  they 
had  done,  for  they  voluntarily  offered  and  paid  more  money  to  secure  what 
they  wanted,  and  that  they  interpreted  the  instrument  correctly  is,  to  our  minds, 
clear.  The  execution  of  the  bond  is  one  thing,  and  the  production  of  the  orig- 
inal permits  and  proof  another.  It  is  true  that  in  the  license  the  provision  as 
to  the  bond  f oUows  that  as  to  the  permits  and  proof ;  but  the  delivery  and  ac- 
ceptance of  the  bond  were  no  more  evidence  of  the  presentation  of  the  permits 
than  the  presentation  of  the  permits  would  have  been  of  the  delivery  of  the 
bond.  The  certificate  of  the  bond  on  the  license  was  evidence  of  the  perform- 
ance of  that  condition,  but  nothing  more.  The  execution  of  the  bond  was  not 
at  all  dependent  on  the  presentation  of  the  permits  and  proof.  The  penalty  of 
the  bond  was  fixed  in  Washington  and  specified  in  the  license  itself,  and  it  was 
entirely  immaterial,  so  far  as  the  requirements  of  the  license  were  concerned, 
whether  the  bond  was  delivered  before  or  after  anything  else  was  done.  Before, 
therefore,  the  commanding  general  could  be  required  to  release  the  seizure,  it 
must  have  been  shown  to  him  that  the  acting  collector  was  satisfied  that  the 
original  permits  had  been  given,  and  the  purchases  in  good  faith  made,  as 
alleged  by  the  claimants.  Instead  of  attempting  to  make  such  a  showing, 
bribery  was  resorted  to^  and  in  that  way  the  necessary  order  obtained.  Beyond 
all  doubt,  the  judgment  below  was  right,  and  it  is  consequently  affirmed. 


HUGH  V.  HIGGS. 
(8  Wheaton,  697-698.    1823.) 

Errob  to  Circuit  Court  of  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  op  Facts. — This  is  an  action  on  the  case,  brought  to  recover  the 
money  which  the  plaintiff  in  error  had  been  decreed  by  a  court  of  chancery  to 
pay  to  the  defendants  in  eri*or.  The  defendant  in  the  court  below  contended 
that  an  action  at  common  law  did  not  lie  on  a  decree  in  chancery,  and  excepted 
to  the  opinion  of  that  court  overruling  this  objection.  It  is  admitted  by  the 
opposite  counsel,  that,  in  general,  the  action  does  not  lie  to  recover  money 
claimed  under  the  decree  of  a  court  of  equity,  but  he  supposed  that,  in  this 
<5ase,  the  money  had  been  received  by  the  defendant  below  upon  transactions 
which  took  place  after  the  decree.  Upon  examining  the  record,  we  perceive 
that  the  money  was  in  his  hands  as  trustee  at  the  time  the  order  to  pay  it  over 
was  made. 
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§  88,  A  decretal  order  di/recting  the  payment  of  money  will  not  support  an 
action  at  law,  (a) 

An  objection  was  also  made  to  an  opinion  of  the  circuit  court  upon  another 
part  of  the  oasev  There  was  an  agreement  between  the  parties  under  seal,  and 
having  some  relation  to  the  money  to  which  part  of  the  claim  relates,  and  the 
defendant  below  objected  to  the  form  of  the  action  on  that  account.  But  we 
cannot  discover,  from  the  bill  of  exceptions,  whether  the  money  in  contest  was. 
or  was  not  received  under  that  instrument.  On  that  point,  therefore,  the  court 
gives  no  opinion.  The  judgment  is  to  be  reversed  for  error  in  the  opinion  of 
the  court  below,  which  declares  the  a<5tion  to  be  sustainable  on  the  decretal 
order  of  the  court  of  chancery,  and  the  cause  is  remanded  to  the  circuit  court 
for  further  proceedings. 

Judgment  reversed. 
DOW  V,  HUMBERT. 

(1  Otto,  294r-808.     1875.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Wisconsin. 

Opinion  by  Mr.  Jctstice  Miller. 

Statement  of  Facts. —  The  defendants  are  sued  by  plaintiff  for  a  failure  to 
perform  their  duty  as  supervisors  of  the  town  of  Waldwick,  in  the  county  of 
Iowa,  Wis.,  in  refusing  to  place  upon  the  tax  list  the  amount  of  the  judg- 
ments recovered  by  him  against  that  town.  By  the  statutes  of  Wisconsin,  no 
execution  can  issue  against  towns  on  judgments  rendered  against  them ;  but 
the  amounts  of  such  judgments  are  to  be  placed,  by  order  of  the  supervisors, 
on  the  next  tax  list  for  the  annual  assessment  and  collection  of  taxes;  and  the 
amount  so  levied  and  collected  is  to  be  paid  to  the  judgment  creditor,  and  to 
no  other  purpose.  The  declaration  avers  due  notice  served  on  the  supervisors 
of  these  judgments,  and  demands  that  they  be  so  placed  on  the  tax  list.  The 
first  judgment  is  described  in  the  declaration  as  rendered  in  the  circuit  court 
for  the  district  of  Wisconsin,  on  the  27th  of  October,  1870,  for  $708.90;  and 
the  notice  to  the  supervisors,  set  out  in  the  declaration,  uses  the  same  language. 
The  other  judgment  is  described  as  rendered  in  the  circuit  court  for  the  west- 
ern district  of  Wisconsin,  June  10,  1871,  for  the  sum  of  $1,531.66.  The  an- 
swer of  the  defendants  denies  that  there  is  any  such  judgment  as  that  first 
described;  and,  as  to  the  second  judgment,  they  say  that  after  it  was  rendered 
the  town  of  Waldwick  was  divided,  and  a  part  of  it  organized  into  the  new 
town  of  Moscow;  that  thirty-seven  per  cent,  of  the  judgment  was  collectible 
from  that  town ;  and  that  it  was  not  the  duty  of  the  defendants  to  levy  the 
whole  judgment  on  the  property  of  the  citizens  of  Waldwick. 

§  3  9.  Averment,  a  judgment  of  the  circuit  court  for  the  district  of  Wiscon- 
sin; proof  eastern  district  of  Wisconsin;  a  variance. 

On  these  issues  the  parties  went  to  trial  before  a  jury.  In  support  of  the 
issue  as  to  the  existence  of  the  first  judgment,  plaintiffs  introduced  a  copy  of 
a  record  of  a  judgment  between  the  same  parties  for  the  same  amount,  and 
of  the  same  date  as  that  described  in  the  declaration,  in  the  circuit  court  for 
the  eastern  district  of  Wisconsin;  to  which  defendants  objected,  because  it 
varied  from  the  judgment  described  in  the  declaration,  and  in  the  notice  given 

(a)  In  every  instance  in  which  an  action  of  debt  can  be  maintained  upon  a  Judgment  at  law  for  a  sum  of 
money  awarded  by  such  judgment,  the  like  action  can  be  maintained  upon  a  decree  in  equity  which  is  for  an 
ascertained  and  specific  amount,  and  nothing  more.  Pennington  v.  Gibson,  16  How.,  77;  Nations  v.  Johnson.  24 
How.,  202.  A  decree  in  equity  may  be  enforced  by  a  bill  filed  in  a  coiurt  of  equity  in  another  state.  Shields  t\ 
Thomas,  18  How.,  281. 
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to  defendants  to  place  it  on  the  tax  list.  The  court  sustained  the  objection, 
and  this  ruling  is  the  ground  of  the  first  assignment  of  errors.  The  argument 
of  counsel  on  this  branch  of  the  case  rests  mainly  on  the  ground  of  the  suffi- 
ciency of  the  notice  to  the  supervisors.  But  the  question  before  that  is, 
whether  such  a  judgment  was  admissible  under  the  pleadings  as  they  stood. 
There  had  been  for  many  years  a  circuit  court  for  the  district  of  Wisconsin. 
Shortly  before  this  judgment  was  rendered,  the  district  was  divided  into  two 
districts,  and  the  circuit  courts  were  by  the  express  language  of  the  act  of  con- 
gress called  the  circuit  court  for  the  eastern  district  and  the  circuit  court  fot* 
the  western  district,  respectivel)\  There  was  no  such  court  in  existence  at  the 
date  of  the  judgment  offered  as  the  circuit  court  for  the  district  of  Wisconsiny 
and  the  defendants  were  justified  in  pleading  mil  tiel  record  to  a  declaration 
founded  on  a  judgment  of  that  date  in  th^t  court ;  and  on  this  issue,  as  it 
stood  when  the  record  of  a  judgment  in  the  circuit  court  for  the  eastern  dis- 
trict was  offered,  it  did  not  prove  a  judgment  in  the  circuit  court  for  the  dis- 
trict of  Wisconsin.  If  plaintiff  had  asked  leave  to  amend  his  declaration  by 
inserting  the  word  eastern  before  district  in  his  first  count,  in  describing  his 
judgment,  it  would  no  doubt  have  been  granted ;  and  the  question  would  then 
have  arisen  as  to  the  sufficiency  of  notice  to  the  supervisors,  the  notice  contain- 
ing the  same  mistake;  but  on  the  plea  of  nul  tiel  record  of  a  judgment  of  the 
circuit  court  for  the  district  of  Wisconsin,  it  is  clear  a  judgment  of  the  circuit 
court  for  the  eastern  district  of  Wisconsin  is  not  evidence  of  such  a  judgment. 

§  40.  W/iere  siipervisors  of  a  town  fail  to  place  a  judgment  against  the  town 
upon  the  tax  list  as  required  hy  laio^  they  are  liable  for  actual  damages,  (a) 

Plaintiff  having  introdubed  a  record  of  his  judgment  for  $1,531.56  in  the 
western  district  of  Wisconsin,  and  notice  and  demand  as  to  that  to  the  super- 
visors, the  defendants  were  permitted,  as  the  court  said,  solely  in  mitigation  of 
damages,  to  offer  the  record  of  the  division  of  the  township,  and  resolutions 
of  the  board,  adopted  after  this  suit  was  brought,  directing  the  town  clerk  to 
place  this  latter  judgment,  with  its  interest,  on  the  tax  list  in  JS'ovember,  1872; 
to  which  exceptions  were  taken,  and  this  constitutes  the  ground  of  the  second 
and  third  assignments  of  error.  They  will  be  considered  in  connection  with 
the  fourth  and  last  assignment.  This  being  all  the  testimony,  plaintiff  re- 
quested the  court  to  charge  the  jury  that  the  plaintiff  was  entitled  to  recover  of 
the  defendants  the  amount  of  both  these  judgments,  with  interest  from  their 
date;  and,  this  being  refused,  he  asked  the  same  instruction  as  to  the  second 
judgment,  which  was  refused.  Exceptions  were  taken  to  both  these  refusals, 
and  to  the  following  language  in  the  charge  which  the  court  did  deliver: 
*-The  jury  are  instructed  uix)n  the  whole  evidence  in  the  case  that  the  plaintiff 
is  entitled  to  recover  nominal  damages  from  the  defendants  by  reason  of  theif 
failure  to  direct  the  levy  of  the  tax  in  question.  The  plaintiff  is  not  entitled  to 
recover  any  more,  because  he  hiw  not  shown  that  he  has  suffered  any  injury 
from  the  neglect  or  omission  of  the  defendants  to  cause  the  clerk  to  put  the 
judgment  on  the  next  tax  roll  of  the  town." 

The  whole 'case  turns  upon  the  soundness  of  this  latter  instruction,  represent- 
ing as  it  does  the  converse  of  that  which  the  plaintiff  asked,  and  which  was 
refused ;  and  the  single  question  presented  is,  whether  these  officers,  by  the  mere 
failure  to  place  on  the  tax  list,  when  it  was  their  duty  to  do  so,  the  judgment 

(a)  In  XeH'ark  Savings  Institution  v.  Fanhorst,  7  Biss.,  99,  a  rruDidajnua  had  issued  to  the  supervisors  of  a 
conntj,  requiring  them  to  levy  a  tax  to  pay  a  judf^nent,  which  they  disobeyed.  They  were  then  sued  for  dam- 
a^pes,  and  the  circuit  comt,  considerinji:  itself  bound  by  the  decision  in  Dow  v.  Humbert,  supra,  on  the  question 
of  damngefi,  allowed  the  plaintiff  compDnsation  for  its  labor  and  ezpen&e  In  employing  counseL 
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recovered  by  plaintiff  against  the  town,  became  thereby  personally  liable  to 
plaintiff  for  the  whole  amount  of  said  judgment,  without  producing  any  other 
evidence  of  loss  or  damage  growing  out  of  such  failure.  It  is  not  easy  to  see 
on  what  principle  of  justice  the  plaintiff  can  recover  from  defendants  more  than 
he  has  been  injured  by  their  misconduct.  If  it  were  an  action  of  trespass^ 
there  is  much  authority  for  saying  that  plaintiff  would  be  limited  to  actual 
and  compensatory  damages,  unless  the  act  were  accompanied  with  malice  or 
other  aggravating  circumstances.  How  much  more  reasonable,  that,  for  a  fail- 
ure to  perform  an  act  of  official  duty,  through  mistake  of  what  that  duty  is, 
that  plaintiff  should  be  limited  in  his  recovery  to  his  actual  loss,  injury  or 
damage!  Indeed,  where  such  is  the  almost  universal  rule  for  measuring  dam- 
ages before  a  jury,  there  must  be  some  special  reason  for  a  departure  from  it. 
In  the  case  before  us,  it  must  be  presumed  that  the  taxable  property  of  Wald- 
wick  township  remains  to-day  as  it  was  when  the  levy  should  have  been  made ; 
that  a  levy  this  year  would  as  surely  produce  the  money  as  if  it  had  been  made 
last  year.  The  debt  is  not  lost.  The  right  to  recover  remains.  The  property 
liable  to  its  satisfaction,  and  the  means  of  subjecting  it  to  that  use,  are  still 
open  to  plaintiff.  The  only  loss,  then,  is  the  delay,  unless  it  may  be  the  cost 
and  expense  of  the  unavailing  effort  to  have  the  debt  levied  on  the  tax  of  the 
previous  year ;  and  this,  if  proved,  could  have  been  recovered  under  the  in- 
structions. For  mere  delay  in  paying  a  monied  demand,  the  law  has  long 
recognized  interest  as  the  only  damages  to  be  recovered;  and  this  interest  is  by 
law  added  to  the  assessment  when  placed  on  the  tax  list.  If  A.,  by  the  highest 
class  of  express  contract,  say  a  promissory  note  or  bond,  promise  to  pay  B. 
$10,000  on  a  day  fixed,  and  fail  to  do  it,  B.  can  only  recover  interest  for 
the  delay,  though  he  may  have  depended  on  that  money  to  save  his  home- 
stead from  sacrifice,  and  has  lost  it  by  reason  of  that  failure.  So  a  man  buy- 
ing real  estate  may  improve,  adorn,  and  have  it  grow  in  his  hand  to  a  value  ten 
times  what  he  gave  for  it ;  but,  if  he  loses  all  this  by  a  failure  of  his  title,  he 
can  only  recover  of  the  warrantor  the  sum  which  he  gave  for  the  land.  These 
are  apparent  hardships.  But  wisdom  and  experience  have  shown  that  the 
danger  of  holding  persons  liable  for  these  remote  consequences  of  the  violation 
of  their  contracts  is  far  more  serious  in  its  consequences  than  occasional  failure 
of  full  compensation  by  the  application  of  the  rule  of  interest  for  delay, 
and  of  the  purchase  money  in  a  suit  on  a  warranty  of  title  to  lands. 

§  41.  Damages  sJwuld  he  compensatory, 

"Damages,"  says  Mr.  Greenleaf,  "are  given  as  a  compensation,  recompense 
or  satisfaction  to  the  plaintiff  for  any  injury  actually  received  by  him  from 
the  defendant.  They  should  be  precisely  commensurate  with  the  injury,  neither 
more  nor  less,  and  this  whether  it  be  to  his  person  or  estate."  2  Greenl.  Ev., 
sec.  253.  And  without  entering  into  the  question  whether  this  rule  excludes 
what  are  called  exemplary  damages,  which  are  not  claimed  here,  we  think 
this  definition  of  the  principle  on  which  damages  are  awarded  in  actions  at 
law  a  sound  one.  The  expense  and  cost  of  the  vain  effort  to  have  the  judg- 
ment placed  on  the  tax  list;  the  loss  of  the  debt,  if  it  had  been  lost;  any  im- 
pairment of  the  efficiency  of  the  tax  levy,  if  such  there  had  been ;  in  short, 
any  conceivable  actual  damage, —  the  court  would  have  allowed  if  proved. 
But  plaintiff,  resting  solely  on  his  proposition  that  defendants  by  failing  to 
make  the  levy  had  become  his  debtors  for  the  amount  of  his  judgment,  asked 
for  that,  and  would  accept  no  less.  Counsel  for  plaintiff  relies  mainly  on  the 
class  of  decisions  in  which  sheriffs  have  been  held  liable  for  the  entire  judg- 
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ment  for  failing  to  perform  their  duty  when  an  execution  has  been  placed  in 
their  hands.  The  decisions  on  this  subject  are  not  harmonious ;  for  while  it  has 
been  generall}^  held  that  on  a  failure  to  arrest  the  defendant  on  a  capias^  or  levy 
an  execution  on  his  property,  or  to  allow  him  to  escape  when  held  a  prisoner, 
the  amount  of  the  debt  is  the  presumptive  measure  of  damages,  it  has  been  held 
in  many  courts  that  this  may  be  rebutted  or  the  damages  reduced  by  showing 
that  the  prisoner  has  been  rearrested,  or  that  there  is  sufficient  property  sub- 
ject to  levy  to  satisfy  the  debt,  or  other  matter,  showing  that  plaintiff  has  not 
sustained  damages  to  the  amount  of  the  judgment.  This  whole  subject  is 
fully  discussed  and  the  authorities  collated  in  Sedg.  on  Dam.,  506-525;  Rich- 
ardson V.  Spence,  6  Ohio,  13.  But,  without  going  into  this  disputed  question, 
we  are  of  opinion  that  those  cases  do  not  furnish  the  rule  for  the  class  to  which 
this  belongs.  The  sheriflf,  under  the  law  of  England,  was  an  officer  of  great 
dignity  and  power.  He  was  also  custodian  of  the  jail  in  which  all  prisoners, 
whether  for  crime  or  for  debt,  were  kept.  He  had  authority  in  all  cases  when 
it  was  necessary  to  call  out  the  whole  power  of  the  country  to  assist  him  in  the 
performance  of  his  duty.  The  principle  of  the  sheriff's  liability  here  asserted 
originated  undoubtedly  in  cases  of  suit  for  an  escape.  Imprisonment  of  the 
debtor  was  then  the  chief  if  not  the  only  mode  of  enforcing  satisfaction  of  a 
judgment  for  money.  It  was  a  very  simple,  .a  very  speedy,  and  a  very  effectual 
mode.  The  debtor  being  arrested  on  a  capiat,  which  was  his  first  notice  of  the 
action,  was  held  a  prisoner,  unless  he  could  give  bail,  until  the  action  was  tried. 
If  he  gave  bail,  and  judgment  went  against  him,  his  bail  must  pay  the  debt, 
or  he  could  be  rearrested  on  a  capias  ad  satisfaciendum;  and,  if  he  hud  given 
no  bail,  he  was  holden  under  this  second  writ  until  the  money  was  paid.  To 
permit  him  to  escape  was  in  effect  to  lose  the  debt;  for  his  body  had  been  taken 
in  satisfaction  of  the  judgment.  Inasmuch  as  the  object  of  keeping  the  de- 
fendant in  prison  was  to  compel  the  payment  of  the  delDt  through  his  desire  to 
be  released,  the  plaintiff  was  entitled  to  have  him  in  custody  every  hour  until 
the  debt  was  paid.  It  is  also  to  be  considered,  that,  for  every  day's  service  in 
keeping  the  prisoner,  the  sheriff  was  entitled  to  compensation  by  law  at  the 
hands  of  the  creditor.  Williams  v.  Mostyn,  4  M.  &  W.,  153;  Williams  v.  Grif- 
fith, 3  Exch.,  584;  Wylie  v.  Bird,  4  Q.  B.",  566;  6  id.,  468.  With  the  means  in 
the  hands  of  the  sheriff  for  safe-keeping  and  rearrest,  with  the  escape  of  the 
debtor  almost  equivalent  to  a  loss  of  the  debt,  and  with  compensation  paid  him 
by  plaintiff  for  his  service,  it  is  not  surprising  that,  when  he  negligently  or  in- 
tentionally permitted  an  escape,  he  should  be  held  liable  for  the  whole  debt. 

How  very  different  the  duties  of  the  class  of  officers  to  which  defendants 
belong,  and  the  circumstances  under  which  their  duties  are  performed !  There 
is  no  profit  in  the  office  itself.  It  is  undertaken  mainly  from  a  sense  of  public 
duty ;  and,  if  there  be  any  compensation  at  all,  it  is  altogether  disproportionate 
to  the  responsibility  and  trouble  assumed.  They  are  in  no  sense  the  agents  of 
creditors,  and  receive  no  compensation  from  holders  of  judgments  or  other 
claims  against  the  town  for  the  collection  and  payment  of  their  debts.  There 
are  no  prisons  under  their  control,  no  prisoners  committed  to  their  custody,  no 
posse  comitatus  to  be  brought  to  their  aid ;  but  without  reward,  and  without 
special  process  of  a  court  to  back  them,  they  are  expected  to  levy  taxes  on  the 
reluctant  community  at  whose  hands  they  hold  office.  To  hold  that  these 
humble  but  necessary  public  duties  can  only  be  undertaken  at  the  hazard  of 
personal   liability  for  every  judgment  which  they  fail  to  levy  and  collect, 

87 


whether  through  luMal^e^  ignorance,  inadvertence  or  accident,  as  a  sheriff  is 
for  an  escape,  without  any  proof  that  the  judgment  creditor  has  lost  his  debt,  or 
that  its  value  is  in  any  manner  impaired,  is  a  doctriixe  too  harsh  to  be  enforced 
in  any  court  where  imprisonment  for  debt  has  been  abolished.  The  case  of 
The  King  on  the  Prosecution  of  Parbury  v.  The  Bank  of  England,  Doug.,  524, 
is  cited  as  sustaining  the  plaintiff  in  error.  It  was  an  application  for  a  mandor 
mics  to  compel  the  governor  and  company  of  the  Bank  of  England  to  transfer 
§tock  of  the  bank.  The  writ  was  denied  on  several  grounds;  among  which,  as 
a  suggestion,  Lord  Mansfield  said  that  '^  where  an  action  will  lie  for  complete 
satisfaction  (as  in  that  case),  equivalent  to  a  specific  relief,  and  the  right  of  the 
party  applying  is  not  clear,  the  court  will  not  interpose  the  extraordinary  ren^- 
edy  of  a  mandamvs?'*  He  then  shpw^  that  the  right  of  the  party  ii;i  that  casjd 
to  have  the  transfer  made  was  not  clear.  As  this  was  not  an  action  against 
the  officers  of  the  bank  for  damages,  the  remark  that  there  was  other  reliief  is 
only  incidental,  and  the  point  as  to  the  measure  of  damages  was  not  in  issue. 
A  note  to  the  principal  case  shows  that  an  actioa  of  assumpsit  was  afterwards 
Vrought  and  compromised  before  final  judgment.  But  on  the  whole  case  there 
is  no  discussion  of  the  measure  of  damages;  and  that  question  remained  unde- 
cided. The  case  of  Clark  v.  Miller,  54  N.  Y.,  528,  decided  very  recently  in  the 
commission  of  appeals,  appears  to  be  more  in  point.  It  was  an  action  against 
the  supervisor  of  the  town  of  Southport,  Chemung  county,  for  refusing  to  pre- 
sent to  the  board  of  supervisors  of  the  count}'  plaintiff's  claim  for  damages  as 
reassessed  for  laying  out  a  road  through  his  land.  The  court,  without  much 
discussion  of  the  principle,  holds  the  defendant  liable  for  the  full  amount  of  the 
Reassessment,  on  the  authority  of  The  Commercial  Bank  of  Buffalo  -y.  Kort- 
^ight,  22  Wend.,  348.  That  case  was  decided  in  the  court  of  errors  in  1839. 
It  was  an  action  for  refusing  to  make  a  transfer  of  stock  of  the  bank.  The 
chancellor  (Walworth)  was  of  opinion  that  the  extent  of  the  damages  was  the 
depreciation  of  the  stock,  and  not  its  full  value;  and  of  this  opinion  were  four 
senators. 

In  the  case  of  The  People  v.  The  Supervisors  of  Kichmond,  28  K  Y.,  112, 
also  before  the  court  in  20  id.,  252,  the  relator  had  sued  out  a  writ  of  mandor 
rpAia  requiring  the  supervisors  to  audit  his  claim  for  damages  assessed  for  land 
taken  as  a  highway.  The  supervisors  made  a  return  to  the  writ ;  which  prov- 
ing false,  the  supreme  court  rendered  a  judgment  against  them  personally  for 
the  claim  of  $20.0,  and  for  $84  damages  for  delay.  The  court  of  appeals  said 
that  as  the  return  of  the  supervisors  was  false,  and  the  relator  has  been  kept 
put  of  the  money  to  which  he  was  entitled  from  the  town,  the  supervisors  may 
bje  properly  made  liable  in  danaages  to  the  extent  of  the  interest  upon  the 
$200, —  to  wit,  $84;  and  they  affirm  the  judgment  as  to  the  $84.  and  reverse  it 
9$  to  the  $200,  for  which  they  order  a  peremptory  writ  of  mandamvs.  This 
answer  accords  precisely  with  our  views;  and  we  think  it  of  equal  authority 
with  Clark  v.  Miller,  aboye  cited  in  54  N.  Y.  We  are  of  opinion  that,  in  the 
absence  of  any  proof  of  actual  damage  in  this  case,  the  defendants  were  liable 
to  nominal  damages  and  to  costs,  and  no  more.  If  we  are  correct  in  this, 
the  evidence  of  the  division  of  the  township,  and  that  the  superviso];^  had 
actually  placed  the  judgment  of  plaintiff  in  the  tax  list  of  the  next  year, 
were  property  received  in  mitigation;  at  all  events,  dkl  him  no  h,arm,  as 
h,e  had  proved  fto  actual  Ipss  oir  injury.  The  judgipjeni  of  the  circuit  court  i^ 
affirmed. 
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Dissenting  opinion  by  Mb.  Justice  CLiFFOiBi>» 

I  dissent  from  the  opinion  and  judgment  of  the  oifcmit  Qourt  in  this  case^ 
because  the  instruction  given  by  the  circuit  court  to  the  jury  wj^  erroneoMs, 
Plaintiffs  were  entitled  at  least  to  the  actual  damages  sustained  by  them  in 
view  of  the  whole  evidence.  Unless  the  plaintiffs  in  such  a  case  may  recover 
something  more  than  nominal  damages,  the  debt  becomes  valueles^^  as  the  same 
<3onduct  by  the  supervisors  may  be  repeated  indefinitely,  and  the  rule  nece^atlr 
rily  leads  to  practical  repudiation. 

GIBSON  V.  STUVENS. 
(Circuit  Court  for  Indiana:  3  McLean,  551^67.    1845.) 

Opinion  of  the  Couet. 

Statement  of  Facts. —  This  cause  is  submitted  to  the  court,  on  facts  agreed, 
substantially  as  follows:  M'Queen  &  M'Kay,  of  Detroit,  Michigan,  about  the 
20th  of  March,  1844,  by  false  pretenses  fraudulently  procured  the  bank  at  Indir 
anapolis  to  loan  to  them  the  sum  of  about  $11,^000  in  notes  of  the  bank,  payable 
to  bearer.  With  part  of  this  money  M'Queen  &  M'Kay  purchased  of  Hanna, 
Hamilton  &  Co.  three  hundred  and  fifty  barrels  of  mess  pork;  for  the  sum  of 
$2,908.50,  and  received  from  them  the  following  memorandum:  "Fort  Wayne, 
April  4, 1844.  Messrs.  M'Queen  &  M'Kay,  bought  of  Hanna,  Hamilton  ^  Co, 
three  hundred  and  fifty  barreb  mess  pork,  to  be  delivered  on  board  of  canal 
boats  soon  after  the  opening  of  canal  navigation.  Eeceived  payment  in  full. 
Hanna,  Hamilton  &  Ca  We  guaranty  the  inspection  of  the  above  pork  at 
Toledo,  and  the  delivery  on  board  of  canal  boats  at  this  place  (Fort  Wayne) 
aoon  after  the  opening  of  canal  navigation.  E[anna,  Hamilton  &  Co."  A% 
the  time  of  this  purchase  the  barrels  of  pork  were  in  the  warehouse  of  the  said 
Hanna,  Hamilton  &  Co.  at  Fort  Wayne,  Indiana,  on  the  Wabash  and  Eri^ 
canal,  marked  and  branded  "  mess  pork,"  together  with  a  large  number  of  oth^ 
barrels  of  pork  marked  "pfime  pork"  and  "  plear  pork."  There  w^re  no  ather 
barrds  at  that  or  any  subsequent  time  marked  ^'  mess,  pork  "  in  said  warehouse. 
The  barrels  were  not  seen  by  M'Queen  &  M'Kay,  they  being  intermixed  with 
other  barrels.  At  the  same  time  M'Queen  &  M'Kay  purchased  with  a  part  of 
the  money  obtained  ^s  aforesaid  two  hundred  barrels  of  flour,  and  received  the 
following  memorandum :  *'  Fort  Wayne,  April  4,  1844.  JJiesars.  M'Queen  ^ 
M'E^y,  bought  of  D.  &  J.  A.  T.  Nichols  two  hundrecl  barrel?  superfine  flour 
at  $3.56i,  $712.50.  Received,  Fort  Wayne,  April  4,  1844,  payment  i^  |uU. 
D.  &  J.  A.  T.  Nichols.  Eeceived  the  above  flour  in  store  at  For^  Wa^yne  April 
4, 1844,  which  we  agree  to  deliver  on  canal  boats  here  soon  after  the  opening 
of  navigation,  subject  to  the  order  of  M'Queeu  &  M'Kay.  D.  &  J.  A.  T- 
Kk>bols.  We  guaranty  the  inspection  of  the  a,bove  flour  in  New  York  a? 
superfine  flour;"  signed  as  above.  This  flour  when  purchase^  wa9.  i.A  the 
warehouse  of  the  said  Nichols  at  Fort  Wayne.  On  the  17th  of  ApHlj  1844, 
M'Queen  &  M'Kay,  on  the  presentation  of  the  aboye  memoranda  to  (iihson, 
the  plaintiff,  in  the  city  of  New  York,  a  comnxission  merchant,  procured  aii 
advance  oiiL  the  same  of  $2,787.50,  and  M'Queen  ^  M'Kay,  by  indorsements 
thereon  of  the  above  date,  directed  the  pork  and  flour  to  be  delivered  to  tfhe 
plaintiff  or  his  order.  On  the  same  day  M'Queen  &  M'Kay  wrote  and  hand^ 
to  Gibsjon  the  following  letter:  '^  New  York,  17th  April,  1844.  Messrs,  Lud- 
low &  Babcock,  gentlemen :  We  have  thi&  day  received  au  advance  from  £.  T. 
H.  Oibsoi^  Esquire^  oj^  the  following  lots  of  pork,  Tvbioh  vou  will  hatve  the 
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goodness  to  deliver  to  his  order  and  to  comply  with  his  instructions  relative  to 
shipments,  viz.:  three  hundred  and  fifty-five  barrels  mess  pork ;  two  hundred 
and  twenty-five  barrels  prime  pork,  from  warehouse  of  Walker,  Rogers  &  Co. ; 
eleven  barrels  mess,  at  Benbridge.  &  Mix's  warehouse;  three  hundred  barrels 
mess,  at  Hamilton  &  "Williams'  warehouse;  three  hundred  and  fifty  barrels 
mess,  at  Hamilton,  Hanna  &  Oo.'s  warehouse;  two  hundred  barrels  flour,  at 
D.  &  J.  A.  T.  Nichols'  warehouse."  On  the  succeeding  day  Gibson  inclosed 
the  above  letter  in  one  written  by  himself,  and  directed  to  Mott  &  Co.,  Toledo^ 
Ohio,  which  was  received  in  the  due  course  of  the  mail,  and  the  above  letter  of 
M'Queen  &  M'Kay,  which  was  inclosed,  was  received  by  Ludlow  &  Babcock 
at  Toledo.  On  the  same  day  Gibson  wrote  to  Ludlow  &  Babcock  that  he  had 
made  to  M'Queen  &  M'Kay  an  advance  on  one  thousand  two  hundred  and  fifty 
barrels  of  pork  and  two  hundred  barrels  of  flour,  which  were  stored  at  different 
points  on  the  line  of  the  Wabash  canal,  and  which  they  state  "  is  to  be  shipped  to 
your  care  and  held  by  you  at  Toledo  until  you  receive  instruction  from  them 
respecting  it.  They  have  given  me  an  order  on  you  for  it,  which  I  have  sent 
to  Mott  &  Co.  I  wish  you  to  ship  the  pork  and  flour  to  me  immediately  on 
its  arrival  at  Toledo." 

At  the  time  the  memoranda  of  the  purchases  were  indorsed  to  the  plaintiff 
it  was  usual  for  commission  merchants  residing  and  doing  business  in  the  city 
of  New  York  to  make  advances  on  western  produce,  upon  the  assignment  of 
proper  evidences  of  title  thereto.  The  plaintiff  sent  Hoyt,  his  agent,  to  Fort 
Wayne  to  superintend  the  shipment  of  the  pork  and  flour.  He  arrived  at  Fort 
Wayne  the  29th  of  April,  but  on  the  27th  of  that  month  a  writ  of  attachment^ 
issued  by  the  Allen  circuit  court  of  the  state  of  Indiana,  in  the  name  of  the 
bank,  against  M'Queen  &  M'Kay  was  laid  upon  the  pork  and  flour,  and  the 
sheriff  retained  possession  of  the  property  attached  until  it  was  takfen  out  of 
his  possession  by  the  writ  of  replevin  in  this  case.  The  plaintiff  made  the 
advancement  under  a  contract  that,  as  commission  merchant,  he  should  sell  the 
pork  and  flour,  and  after  paying  himself  for  his  advances,  commissions  and 
expenses,  pay  over  the  balance  to  M'Queen  &  M'Kay.  The  attachment  and 
proceedings  thereon  are  admitted  to  have  been  regular,  and  by  the  statute  of 
Indiana  goods  attached  may  be  replevied. 

§  42.  Money  fraudulently  obtained  may  he  sued  for  before  the  credit  of  the 
loan  has  expired  —  Form  of  action,     (See  §  2.) 

It  is  admitted  that  in  the  obtainment  of  the  loan  from  the  bank,  M'Queen  & 
M'Kay  were  guilty  of  fraud,  and  that  the  bank  on  that  ground  might  have  dis- 
affirmed the  contract  and  brought  trover  for  the  bank  notes,  or  for  the  pork 
and  flour  which  were  the  proceeds  of  the  notes,  before  the  credit  on  the  loan 
had  expired ;  but  it  is  insisted  that  by  suing  out  the  attachment  the  bank 
aflBrmed  the  contract  of  loan,  and  consequently  the  action  cannot  be  sustained 
before  the  expiration  of  the  credit.  That  trover  would  have  been  the  better 
form  of  action  for  the  bank,  as  regards  the  pork  and  flour  now  in  controversy^ 
there  can  be  no  doubt.  But  it  is  not  probable  that  an  action  of  trover  could 
be  sustained  for  the  notes,  as  proof  of  their  identity  would  be  required.  In 
Ferguson  v.  Carrington,  9  Barn.  &  Cress.,  59,  it  was  held  that,  where  goods  were 
purchased  fraudulently,  an  assumpsit  for  goods  sold  and  delivered  could  not  be 
sustained  before  the  time  of  credit  expired,  though  the  vendor  might  have 
treated  the  contract  as  a  nullity,  and  have  brought  trover  immediately  to  re- 
cover the  value  of  the  goods.  The  same  case  is  reported  in  3  Carr.  &  Payne* 
457.    In  Hanna  v.  Mills,  21  Wend.,  90;  Yale  v.  Coddington,  id.,  175,  it  was  de- 
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cided  "  that  where  goods  were  sold  to  be  paid  for  by  a  note  or  bill  payable  at 
a  future  day,  which  is  not  delivered  according  to  the  terms  of  the  sale,  the 
vendor  may  sue  iramediately  for  a  breach  of  the  special  agreement,  and  recover, 
as  damages,  the  whole  value  of  the  goods,  allowing  a  rebate  of  interest  during 
the  stipulated  credit;  but  that  he  could  not  maintain  assumpsit  on  the  common 
counts  until  the  credit  has  expired."  But  in  Corlies  v,  Gardner,  2  Hall,  345, 
the  court  held  that  an  assumpsit  for  goods  sold  could  be  maintained  under  cir- 
cumstances similar  to  the  above;  they  say  "that  the  sale  and  delivery  of  the 
goods  were  conditional,  and  that  the  plaintiffs  might  reclaim  their  goods,  or  treat 
the  sale  as  an  absolute  one  without  credit."  The  decision  in  the  case  of  Button 
V,  Solomonson,  3  B.  &  P.,  582,  is  contra.  In  Campbell  v,  Sevvell,  1  Chitt.  Rep., 
609,  and  4  Moore,  532,  it  was  held  "  that  the  plaintiff  could  not  declare  in  irir 
debitatus  assumpsit  for  goods  sold,  at  least  before  the  expiration  of  the  time  at 
which  the  bills  would  have  become  due,  but  should  have  declared  specially." 
Where  a  bill  of  exchange,  given  in  payment  for  goods  sold,  was,  upon  present- 
ment to  the  drawee,  refused  acceptance,  it  was  held  that  the  holder  was  not 
bound  to  present  the  bill  a  second  time,  nor  to  return  it,  and  that  the  holders  . 
having  declared  against  the  drawer  on  the  bill,  and  joined  counts  for  goods 
sold,  may  treat  such  bill  as  a  nullity,  and  recover  his  demand  on  the  latter 
counts,  although  the  credit  on  the  bill  be  not  expired.  Heikling  v.  Hardy,  1 
Moore,  61 ;  7  Taunt.,  312;  Smith  v.  Hodson,  4  Term,  211 ;  1  M.  &  K,  2.  if  a 
person  without  authority  sell  goods  belonging  to  another,  and  receive  a  nego- 
tiable note  in  payment,  the  owner  may  waive  the  tort,  and  maintain  an  action 
against  him  for  money  had  and  received,  to  recover  the  proceeds  of  the  sale. 
Whitwell  et  al,  v.  Vincent,  4  Pick.,  449.  An  action  for  goods  sold  and  delivered 
will  lie,  although  payment  was  to  be  made  by  a  note  on  demand,  immediately 
on  a  failcire  to  give  such  note.  Loring  v.  Gurney,  5  Pick.,  15.  In  Man.  & 
Mech.  Bank  v.  Gore  et  al.^  15  Mass.,  75,  '^  the  bank  finding  the  security  upon 
which  they  had  agreed  to  make  the  loan  had  failed  by  reason  of  the  forgery 
of  the  names  of  the  indorsers,  and  that  they  had  thus  been  defrauded  of  a 
large  sum  of  money,  commenced  this  action,  declaring  for  money  had  and  re- 
ceived, although  the  term  of  credit  agreed  upon  for  the  loan  had  not  expired." 
"  It  is  a  case,"  the  court  say,  "  as  respects  the  plaintiffs,  of  money  obtained 
from  them  by  misrepresentation  and  fraud;  and  we  think  the  only  question  is, 
whether,  upon  a  loan  thus  obtained,  although  upon  credit,  the  bargain  may  not 
be  disaffirmed  by  the  lender,  and  an  action  presently  commenced  for  money  so 
obtained,  as  had  and  received,  in  a  legal  view,  to  his  use;  and  upon  this  we 
have  no  doubt."  And  they  observe,  "  there  can  be  no  question  of  the  sound- 
ness of  the  principle,  or  of  its  applicability  to  this  action.  Here  the  credit  was 
obtained  upon  an  offer  of  adequate  security.  The  security  was  wholly  worth- 
less. The  consideration  for  the  credit,  therefore,  failed,  and  the  money  thus 
wrongfully  obtained  could  not  for  an  instant  be  conscientiously  retained.  Ms 
cequo  et  honoy  then,  it  ought  to  be  returned;  and  that  is  the  foundation  of  the 
action  for  money  had  and  received."  "  Indehitatiis  assumpsit  lies  to  recover  the 
price  and  value  of  goods  which  the  defendant,  by  fraud,  procured  the  plaintiff 
to  sell  to  an  insolvent,  and  then  got  into  his  own  possession ;  for  he  could  not 
set  up  the  sale,  because  his  own  fraud  had  procured  it ;  and  the  mere  possession 
of  the  plaintiff's  goods,  unaccounted  for,  raises  an  assumpsit  to  pay."  Hill  v. 
Perrett,  3  Taunt.,  274;  Smedley  v.  Goodwin,  3  M.  &Selw.,  191;  Bennet -y. 
Francis,  4  Esp.,  28.  When  a  sale  is  fraudulently  procured  by  the  vendee,  he 
may  be  sued  by  the  vendor  for  the  value  of  the  goods,  even  before  the  expira- 
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tion  of  the  credit  agreed  to  be  given.  De  Symonsv.  Minch  winch,  1  Esp.,  430; 
Arden  v.  Sharpe,  2  id,,  523,  521;  Sever  v,  Dingley,  4  GreenL,  306.  In  Wilson 
V.  Force,  6  Johns.,  110,  the  plaintiff  sold  a  horse  and  gig  to  the  defendant  for  a 
note  on  Whaley,  which  was  not  due  for  several  months.  Whaley  was  repre- 
resented  by  the  defendant  as  good,  when  he  knew  him  to  be  insolvent.  Plaint- 
iff afterwards  offered  to  return  the  note  and  demanded  payment,  which 
evidence,  under  the  count  for  goods  sold,  the  court  overruled,  and  on  that 
ground  the  supreme  court  reversed  the  judgment ;  and  in  their  opinion  said, 
^'  if  the  special  contract  w^  void  on  account  of  fraud,  the  plaintiff  may  dis- 
regard it,  and  bring  assumpsit  for  the  goods  sold.  That  the  note  was  no  pay- 
ment."   The  same  doctrine  is  found  in  1  Com.  on  Cont.,  38. 

§  43,  A7i  action  on  the  original  con&ideraiion  before  ike  expiration  of  the 
^  credit  is  a  disaj^rmance  of  the  contract.    {See  %  4.) 

In  Stedman  v.  Gooch,  1  Esp.  Rep.,  3,  Lord  Kenyon  said,  "  if,  in  payment  of  a 
debt,  a  bill  or  note  is  taken,  payable  at  a  future  day,  the  creditor  cannot  legally 
commence  an  action  until  such  note  or  bill  become  payable,  or  default  be  made 
^in  the  payment;  but  if  such  bill  or  note  be  of  no  value,  as  if,  for  example, 
drawn  on  a  person  who  has  no  effects,  and  who,  therefore,  refuses  it,  the  cred- 
itor may  consider  it  as  waste  paper,  and  resort  to  his  original  demand,  and  sue 
the  debtor  upon  it."  It  appears  when  the  goods  were  purchased,  in  that  case, 
the  notes  were  taken  in  payment.  The  same  principle  is  sanctioned  in  Pack- 
ford  V.  Maxwell,  6  Term,  52.  To  this  doctrine  is  opposed  the  case  of  Ferguson 
V.  Carrington,  above  cited,  and  some  other  cases.  These  cases  rest  upon  the 
simple  ground  that  an  action  for  goods  sold  and  delivered,  or  mone}'  had  and 
received,  aflBlrms  the  contract.  Now  this  assumed  ground  is  unfounded  in  fact 
and  in  law.  An  action  brought  before  the  credit  expires  cannot  be  said  to  be 
brought  in  affirmafUce  of  the  contract,  but  in  disaffirmance  of  it.  The  action  is 
maintainable  only  upon  the  ground  that  the  note  given  in  payment,  being  of  no 
value  on  account  of  the  fraud,  may  be  treated  as  void,  jand  an  action  brought 
immediately  for  the  goods  or  money  obti^ined  through  its  instrumentality. 
And,  in  such  case,  the  only  defense  that  could  be  set  up  would  be  the  fraud 
through  which  the  credit  was  obtained.  Is  this  adiAissible?  Such  a  position 
would  be  absurd.  In  this  case  M'Qu,een  &  M'Kay  by  a  gross  fraud  obtained 
the  money  from  the  bank,  the  security  given  to  the  bank  being  of  no  value; 
and  although  they  have  appropriated  the  money  as  admitted  in  this  case,  yet 
they  contend  they  are  not  liable  to  an  action  for  money  had  and  received  until 
their  credit,  fraudulently  obtained,  shall  have  expired.  Had  the  bank  claimed 
the  pork  and  flour  specifically,  by  an  actioja  of  trover  or  replevin  as  the  pro- 
^eds  of  the  money  fraudulently  obtained  from  it  by  M'Queen  &  M'Kay,  its 
right  to  the  whole  of  the  property  would  have  been  clear;  but  having  issued  an 
attachment,  it  can  claim  only  as  a  general  creditor,  and  under  the  statute  other 
creditors  njay  file  their  claims.  But  the  only  point  iiow  under  consideration 
i$,  has  the  action  been  preipaturely  commenced?  In  the  case  of  Gary  v,  Curtis, 
3  How.,  255,  Mr.  Justice  Story  says,  "it  is  an  entire  mistake  of  the  true 
meaning  of  the  ri^le  of  the  common  law,  that  the  action  of  assumpsit  for 
money  had  and  received  is  founded  upon  a  voluntary  express  pr  implied  promise 
of  the  defendant,  oy  that  it  requires  privity  between  the  parties,  ^  contractu^ 
to  support  it.  The  rule  of  the  common  law  has  a  much  broader  and  deeper 
foundation.  Whenever  the  law  pronounces  that  a  party  is  under  a  legal  liabil- 
ity or  duty  to  pay  over  money  belonging  to  another,  which  be  has  no  lawful 
right  to  exact  or  retain  from  hi^i,  there  it  forces  the  promise  upon  him,  in 
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inrntuirij  to  pay  over  the  umuey  to  th©  party  entitled  to  it.  It  is  a  result  of  the 
potency  of  the  law,  and  is  in  no  shape  dependent  upon  the  will  or  consent  or 
voluntary  promise  of  the  wrongful  possessor."  I  think  the  suit  may  be  sus- 
tained, there  being  fraud  in  the  securitj^  though  the  credit  had  not  expired. 
An  action  of  trover  for  the  bank  notes,  without  proving  the  notes,  could  not 
be  sustained ;  and  this  could  not  be  done  in  one  case  in  a  hundred. 

§  44*  -^  ^fiemoraridum  of  sale  by  a  woLvehou^eman  does  not^  when  assigned  to 
<me  who  mokes  advances!^  create  a  lien,  SMjpeHor  to  an  attachment  levied  heforeiY>tice 
o^  the  assi^nraeiiL  (a) 

It  is  admitted  there,  was.  no  sale  of  the  property  by  M' Queen  &  M'Kay. 
They  indorsed  to  Gibson,  in  New  York,  a  commission  merchant,  the  receipted 
bills  of  parcels,  showing  the  purchase  and  payment  by  them  for  the  pork  an4 
flour,  and  a  guaranty  that  both  should  pass  inspection,  etc. ;  apd  the  great  (ques- 
tion in  the  case  is,  whether  the  advance  made  by  Gibson  creates  a  lien  on  the 
pork  and  flour  paramount  to  the  lien  of  the  attachment.  There  is  n.o  evidence 
that  the  plaintiff,  when  he  made  the  advance,  had  any  notice  of  the  fraud  of 
M'Queen  &  M'Kay.  He  must  then  be  considered  as  having  acted  fa^irly ;  and 
it  is  admitted  that  it  was  usual  for  commission  merchants,  in  New  York,  to 
make  advances  on  western  produce  upon  the  assignment  of  the  proper  evidence 
of  title  thereto.  Whether  this  "  propar  evidence  of  title "  consists  of  such 
memoranda  of  purchase  as  were  transferred  to  the  plaintiff  in  this  case,  is  not 
stated.  From  the  letters  of  M'Queen  &  M'Kay  to  Ludlow  &  Babcojck,  com- 
mission merchants  of  Toledo,  Ohio,  handed  to  the  plaintiff  the  day  he  made  th,e 
advance,  and  which  is  made  a  part  of  the  case,  it  appears  the  advance  was  made 
on  the  pork  and  flour  above  stated ;  and  nine  hundred  other  barrels  of  poi^k 
*'  stored  at  different  points  on  the  AVabash  canal."  This  also  appears  froui  a 
letter  written  on  the  same  day  by  the  plaintiff,  and  directed  to  the  same  per- 
sons, which  is  also  in  evidence.  It  seems,  however,  to  have  been  the  intentioA 
of  the  parties  to  the  agreement,  to  raise  the  legal  question,  on  the  pork  and 
flour  attached.  No  letters  were  written  to  Hanna,  Hamilton  &  Co.,  or  D.  &  J. 
A.  T.  Nichols,  of  whom  the  pork  and  flour  now  in  controversy  were  purchased, 
informing  them  of  the  orders  given  to  the  plaintiff;  nor  had  they  any  knowl- 
edge of  such  orders  until  after  the  attachment  was  laid.  The  memoraudurn^ 
o.f  purchase  with  their  indorsements  have  been  compared,  in  their  effect,  to  in- 
dorsed bills  of  lading.  A  bill  of  lading  possesses  many  of  the  qualities  of  a  biU 
of  exchange.  In  the  language  of  Lord  Ellenborough,  if  a  consignee  "  indorse  a 
biU  of  ladjng  for  a. valuable  consideration,  and  without  notice  by  the  iudorser 
of  a  better  title,  it  passes  the  property."  This  deprives  the  owner  of  the  right 
to  stop  the  goods  in  transitu.  When  the  indorsement  is  made  in  blank,  it  may 
be  filled  up  as  on  a  bill  of  exchange.  6  East,  21,  22;  Wright  v.  Campbell,  4 
Burr.,  2046;  Tucker  v.  Humphreys,  4  Bing.,  522;  Caldwell  v.  Ball,  1  Term,  205; 
Hubbert  v.  Carter,  id.,  745;  3  Kent.  Com.,  207.  The  memorandums  in  question 
are  neither  in  form  nor  effect  like  bills  of  lading.  Have  they  the  character  of 
warehouse  receipts?  These  instruments  take  their  form  and  effect  from  usage  j 
consequently  they  vary  in  both  these  particulars,  as  usages  differ  at  different 
places. 

In  Akernaan  v^  Humphrey,  1  Carr.  iSc  Payne,  44,  it  was  held  that  a  consignee 
of  goods  delivering  over  to  a  third  perso.i  the  shipping  note  of  such  goods,  and 
a  delivery  order  on  the  wharfinger  to  deliver  such  goods  as  soon,}is  they  arrive, 

(a)  This  case  was  reversed  on  the  above  point,  the  supreme  court  boldins  that  the  attachment  wouJ4  not  Ue» 
8ee  Qib0on  v.  Stevens.  8  How.,  dSi. 
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does  not  pass  the  pr9perty  in  them,  so  as  to  prevent  a  stoppage  of  them  m 
transitu  by  the  consignor.  In  his  opinion  in  that  case,  Burrow,  Justice,  said: 
"  I  do  not  think  that  the  giving  the  shipping  note  and  delivery  order  to  the 
plaintiff  made  a  change  of  the  property."  The  acceptance  of  a  delivery  order 
by  the  vendee  is  not  equivalent  to  an  actual  acceptance  of  the  goods  within  the 
meaning  of  the  statute  of  frauds.  The  court  say  "they  "  (the  warehousemen) 
"held  it  originally  as  the  agent  of  the  vendors;  and  as  long  as  they  continued 
so  to  hold  it,  the  property  was  unchanged."  It  has  been  said  "  that  the  Lon- 
don Dock  Company  were  bound  by  law,  when  required,  to  hold  the  goods  oii 
account  of  the  vendee.  That  may  be  true,  and  they  might  render  themselves 
liable  to  an  action  for  refusing  so  to  do;  but  if  they  did  wrongfully  refuse  to 
transfer  the  goods  to  the  vendee,  it  is  clear  that  there  could  not  then  be  any 
actual  acceptance  of  them  by  him  until  he  actually  took  possession  of  them." 
After  a  contract  for  the  sale  of  goods  and  a  written  order  on  the  w^harfinger 
for  delivery,  communicated  to  the  wharfinger,  and  assented  to  by  him,  though 
no  actual  transfer  be  made  on  his  books,  the  property  passes  to  the  vendee. 
Assignees  of  Dorman  v.  Darrian,  7  Taunt.,  270.  In  Harvy  et  al.y  Assignees,  v. 
Liddiard,  1  Starkie,  181,  it  was  held  that  where  "A.,  shortly  before  his  bank- 
ruptcy, draws  a  bill,  and,  having  procured  it  to  be  discounted,  gives  B.,  a  cred- 
itor, an  order  to  receive  the  amount,  which  he'directs  C,  who  discounted  the 
bill,  to  transmit  to  B. ;  whilst  the  money  is  in  the  hands  of  the  carrier,  A.  com- 
mits an  act  of  bankruptcy,  B.,  who  afterwards  receives  the  money,  is  liable  to 
A.'s  assignees."  *'  An  order  by  A.  to  B.,  directing  the  latter  to  pay  over  to  C,  a 
creditor  of  A.'s,  the  proceeds  of  a  cargo  consigned  by  A.  to  B.,  creates  no  lien 
in  favor  of  C."  Holland  &  Humble,  Assignees,  1  Starkie,  143.  A  shipping  note 
and  delivery  order  make  no  change  of  property ;  they  do  not  amount  to  a  bill 
of  lading,  which  is  exactly  like  a  bill  of.  exchange,  and  the  property  mentioned 
in  it  passes  by  indorsement.  Tucker  v,  Humphrey,  4  Bing.,  516.  A  merchant 
In  London  had  been  in  the  habit  of  selling  goods  to  B.,  resident  in  the  country, 
and  of  delivering  them  to  a  wharfinger  in  London,  to  be  forwarded  to  B.  by 
the  first  ship.  In  pursuance  of  a  parol  order  from  B.,  goods  were  delivered  to, 
and  accepted  by,  the  wharfinger  to  be  forwarded  in  the  usual  manner.  Held, 
that  this  not  being  an  acceptance  of  the  buyer,  was  not  sufficient  to  take  the 
case  out  of  the  statute  of  the  29  Car.  2,  ch.  3.  Hanson  v,  Armitage,  Barn.  & 
Aid.,  544.  In  Bennet  v.  Goddard,  Mason  Rep.,  107,  it  was  held  that  where 
goods  were  sold,  lying  in  the  vendor's  warehouse,  on  credit,  and  they  are  sold 
by  marks  and  numbers,  so  that  no  further  designation  is  necessary,  tind  it  is  a 
part  consideration  of  the  bargain  that  they  may  remain  there  rent  free,  at  the! 
option  of  the  vendee,  and  for  his  benefit,  until  the  vendor  shall  want  the  room, 
there  is  in  point  of  law  a  complete  delivery  of  the  goods. 

§  46.  Lie7i^  how  constituted. 

To  constitute  a  lien  there  must  be  an  actual  or  constructive  possession 
of  the  thing  by  the  party  asserting  it;  for  a  lien  is  a  right  to  retain 
a  thing,  which  presupposes  a  lawful  possession,  which  can  arise  only  from 
a  just  possession  under  the  owner  or  other  party  against  whom  the  claim! 
exists.  If  the  thing  has  not  yet  arrived  at  the  possession  of  the  party, 
but  is  still  in  transitu^  or  if  he  has  only  a  right  of  possession,  the  lien  does  not 
attach  thereon.  Story  on  Agency,  sec.  361.  Chancellor  Kent,  in  the  second 
volume  of  his  Commentaries,  638,  says  possession  of  the  goods  is  necessary  to 
create  the  lien;  and  the  right  does  not  extend  to  debts  which  accrued  before  the 
character  of  factor  commenced;  nor  when  the  goods  of  the  principal  do  not,  in 
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fact,  come  to  the  factor's  hands,  even  though  he  may  have  accepted  bills  upon 
the  faith  of  the  consignment,  and  paid  part  of  the  freight.    Kinloch  v.  Craig, 

5  Term,  119,  783. 

§  46.  Sale  and  delivery. 

A  sale  of  goods  without  delivery  of  possession  is  invalid  as  against  an 
attaching  creditor  of  the  vendor.  Lanfear  v,  Sumner,  17  Mass.,  110;  Shum- 
way  V.  Eutter,  7  Pick.,  56;  Parsons  v.  Dickerson,  11  Pick.,  352.  On  their 
face  the  bills  of  parcels  do  not  show  and  do  not  purport  an  actual  delivery 
of  the  floui:  and  pork,  and  there  was  in  fact  no  formal  delivery  of  either. 
The  papers  show  an  obligation  by  the  warehouse  keepers  to  deliver  the  pork 
and  flour  soon  after  the  canal  shall  open,  and  that  they  shall  both  pass  inspec- 
tion. But  in  regard  to  the  pork,  the  agreed  case  admits  that  the  barrels  of 
pork  were  in  the  warehouse.  A  formal  delivery  of  personal  property  is  not 
necessary  to  change  the  title.  A  part,  in  the  name  of  the  whole,  may  be  de- 
livered ;  and  frequently  the  delivery  of  the  evidence  of  the  transfer  is  considered 
a  symbolical  delivery  of  the  thing  sold.  This  question  is  controlled  by  com- 
mercial usages  in  reference  to  the  nature  and  condition  of  the  property.  1  East 
Rep.,  194;  Atkinson  v.  Maling,  2  Term  Kep.,462.  The  receipted  bill  of  parcels 
and  guaranties  were  not  assignable  as  bills  of  lading.  They  contained  evidence 
of  the  articles  purchased,  of  payment  ai\d  the  guaranties,  and  as  such  were  im- 
portant to  the  purchasers;  but  whether  the  evidence  of  the  articles  purchased, 
the  payment  and  guaranties,  were  contained  on  one  or  several  papers,  was  im- 
material. No  usage  is  known  or  proved  in  Indiana  or  New  York,  which  give 
to  these  papers  any  other  elBfect  than  as  evidence  of  the  above  facts.  There 
was  no  condition  expressed  or  understood  that  the  pork  and  flour  were  to  be 
delivered  to  the  holder  of  the  papers,  or  that  their  production  was  necessary  to 
obtain  the  property.  A  simple  order  for  the  pork  and  flour  to  Gibson  would 
have  had  the  same  effect  as  the  indorsement  of  the  above  papers.     If  McQueen 

6  M'Kay  had  given  an  order  to  the  warehousemen  to  deliver  the  property  to 
anyone,  they  would  have  delivered  it  without  incurring  any  hability  to  Gibson, 
they  having  no  knowledge  of  his  claim.  Had  M'Queen  &  M'Kay  taken  the 
property  into  their  own  possession,  they  would  not  have  been  responsible  to 
Gibson  for  the  value  of  the  property,  but  only  for  the  advance,  including 
interest  and  damages  for  a  violation  of  the  contract.  There  having  been  no 
sale,  and  the  property  not  having  passed  into  the  actual  possession  of  Gibson, 
he  could  not  have  recovered  the  property  by  any  legal  process,  even  from,  the 
possession  of  M'Queen  &  M'Kay.  Had  the  property  passed  into  the  possession 
of  Gibson  after  notice,  he  could  not,  as  the  factor  of  M'Queen  &  M'Kay,  have 
sold  more  of  it  than  would  refund  his  advance,  interest  and  charges.  But  not 
having  possession  of  the  property,  he  could  not,  in  equity,  enforce  against  it  his* 
claim  to  anything  beyond  an  indemnity. 

§  47.  Attachable  interest  in  property  in  excess  of  lien. 

But  the  case  does  not  turn  upon  this  principle.  Before  any  notice  was  given, 
the  bank  laid  an  attachment  on  the  property.  Neither  the  warehousemen  or  the 
bank  knew  anything  of  the  advance  of  Gibson,  or  of  the  order,  until  after  the 
attachment.  But  suppose  there  had  been  notice,  M'Queen  &  M'Kay  had  an  at- 
tachable interest  in  the  property.  The  first  cost  of  the  pork  and  flour  exceeded 
the  advance  about  a  thousand  dollars.  M'Queen  &  M'Kay,  then,  to  this  extent 
at  least,  were  interested  in  the  property,  and  that  interest  was  attachable.  By 
the  383d  section  of  the  execution  laws.  Revised  Code  of  1843,  all  the  interest  of 
a  mortgagee,  pledgee  or  assignee  of  personal  property  is  liable  to  be  levied  on 
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and  Sold  by  execution.  And  in  Ihe  tjasis  of  Evans  v.  Darlington,  5  Blackf.^ 
320,  the  (Dourt  held  there,  the  same  interest  may  be  reached  by  an  attachment. 
If  the  lien  asserted  by  Gibson  be  good  to  the  extent  as  contended,  it  withdraws 
the  property  from  the  state  of  Indiana,  and  compels  the  creditors  of  M'Queen 
&  M'Kay  who  reside  in  the  state  to  follow  it  to  the  state  of  New  York.  And 
the  principle  would  be  the  same  had  an  advance  of  $1,000  been  made  on  $10,000 
worth  of  property.  So  careful  is  the  law  of  the  rights  of  creditors,  that  an 
executor  under  a  foreign  jurisdiction  cannot  withdraw  the  property  of  the  de- 
ceased from  the  local  jurisdiction  to  that  of  the  domicile  of  the  deceased,  to  the 
prejudice  of  creditors.  Much  more,  it  would  seem,  cannot  this  be  done  in  the 
case  under  consideration;  a  case  where,  in  fact,  there  has  been  no  sale;  and 
where,  if  the  lien  of  the  commission  merchant  attached,  it  could  only  extend 
to  the  advance  made. 

§  48.  Notice  to  attaching  creditors —  Oases  reviewed. 

In  Black  et  al.  v,  Zachara,  3  How.,  511,  the  supreme  court  held  that  an  at- 
tachment of  bank  stock  in  Louisiana,  which  had  previously  been  assigned  by 
the  owner  in  South  Carolina,  of  which  the  plaintiff  in  the  attachment  had 
notice  before  -the  writ  was  issued,  could  not  be  sustained.  The  court  say,  "  now, 
in  the  case  before  us,  there  is  plenary  evidence  that  the  assignment  was  valid 
and  effectual  by  the  laws  of  South  Carplina,  when  and  where  it  was  m^de,  to 
pass  the  right  to  the  property  in  controversy;  and  that  the  attaching  creditors 
had  notice  thereof  before  their  attachment  was  made."  And  so  in  a  late  case 
in  the  supreme  court  of  Louisiana,  where  the  effects  of  the  United  States 
Bank  were  attached  in  that  state,  after  a  due  assignment  of  them  had  been 
made  in  the  state  of  Pennsylvania,  of  which  the  attaching  creditors  had 
notice,  it  was  held  the  attachment  could  not  be  sustained.  This  case,  and 
the  one  above  cited,  are  made  to  turn  on  the  fact  of  notice.  And  it',, 
in  the  case  under  consideration,  before  the  attachment  was  laid  upon  the 
property,  the  plaintiff  had  had  notice  of  the  order,  the  lien  of  Gibson  to  the 
extent  of  his  advances  would  have  been  protected.  In  Babcock  v,  Maltbie,  19 
Martin,  137,  the  court  say,  the  true  test  in  cases  of  assignment  is,  "that  where 
the  owner  of  the  property  has  lost  all  power  over  it,  and  cannot  change  its 
destination,  the  creditors  cannot  attach."  This  rule  is  apparently  sanctioned 
by  the  supreme  court  of  the  United  States  in  the  case  above  cited ;  but  it  is- 
not  true,  except  upon  the  supposition  that  the  whole  transaction  was  bona  fide. 
For  .if  a  man  fraudulently  transfer  his  goods,  he  has  lost  all  power  over  them, 
but  his  creditors  may  attach  them.  In  the  case  of  Gibson,  M'Queen  & 
M'Kay,  before  the  notice,  had  power  to  sell  the  property  and  transfer  a  good 
title.  In  Story's  Conflict  of  Laws,  section  416,  it  is  said,  "neither  is  it  true 
"that  even  the  voluntary  conveyances  of  parties  in  all  cases  are  to  be  held  valid^ 
where  they  are  prejudicial  to  the  rights  and  remedies  of  our  own  citizens.  In 
Massachusetts,  for  instance,  it  has  been  held  that  a  voluntary  assignment  by  a 
debtor  of  all  his  property,  made  in  Pennsylvania,  for  the  benefit  of  creditors 
generally,  shall  not  prevail  over  a  subsequent  attachment  of  the  funds  of  the 
debtor,  made  after  the  assignment,  because  such  an  assignment  would  be  void 
by  the  laws  of  Massachusetts,  if  made  in  that  state,  as  being  in  fraud  of  cred- 
itors; and  it  is  unjust  and  unequal  in  its  effects,  and  prejudicial. to  the  citizens 
of  the  state."  "  In  such  a  case,  therefore,  the  party  who  shall  by  process  first 
attach  the  d^bt  or  seize  the  property,  ought  to  prevail,  whether  creditor  or  as- 
signee." Ingraham  v.  Geyer,  13  Mass.,  146;  Oliver  i>.  Towns,  6  Pick.,  97^ 
307,  286 ;  and  Chancellor  Kent,  2  Comm.,  406,  says,  "  it  may  be  considered  as 
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part  of  the  settled  jurisprudence  of  this  country,  that  personal  property,  as 
against  creditors,  has  locality,  and  the  lex  loci  rei  sites  prevails  over  the  law  of 
the  domicile  with  regard  to  the  rule  of  preference  in  the  case  of  insolvent  es- 
tates.'' In  Lanfear  v.  Sumner,  17  Mass.,  110,  the  court  held,  "A  con- 
veyance made  in  Philadelphia  to  plaintiff  of  a  quantity  of  tea  on  board 
a  ship  bound  to  Boston,  which  was  afterwards  attached  by  a  creditor  in 
Boston,  that  the  defendant  must  prevail,  as  there  was  no  legal  delivery  be- 
fore the  attachment.  That  it  was  a  case  of  two  creditors,  each  endeavoring 
to  secure  his  debt  out  of  the  same  fund ;  he  who  first  acquires  possession  will 
hold  the  goods."  In  the  case  u>f  Hoffman  et  al.  v.  Joseph  Noble  and  another, 
6  Met.,  68,  the  court  very  properly  held  that  where  a  consignee  had  made  all 
advance  to  the  full  value  of  the  goods,  in  good  faith,  and  they  having  come 
into  his  possession,  he  stood  in  the  light  of  a  purchaser. 

§  49.  Rights  of  factors  making  advances. 

It  is  supposed  that  a  decision  against  the  paramount  lien  of  the  plaintiff,  as 
here  asserted,  may  tend  to  prevent  the  customary  advances  on  the  shipment  of 
produce.  Factors  or  commission  merchants  must  be  cautious  to  whom  they 
make  advances.  The  legal  right  of  the  bank  growing  out  of  the  fraud,  to  the 
pork  and  flour,  if  asserted  by  an  action  of  trover,  is  not  disputed.  And  this 
shows  that  the  case  turns  mainly  upon  a  mere  technicality.  But  on  the  other 
side,  the  rights  of  creditors  are  involved,  and  the  assertion  of  those  rights 
under  the  jurisdiction  where  the  property  is  found.  If  by  a  small  advance  on 
a  large  amount  of  property,  by  a  factor,  a  fraudulent  purchaser  may  remove 
the  property  to  a  foreign  jurisdiction,  beyond  the  reach  of  his  local  creditors^ 
frauds  of  the  greatest  magnitude  may  be  practiced.  The  facts  of  the  present 
case  strongly  illustrate  this,  and  show  under  such  a  rule  with  what  facility  and 
impunity  such  frauds  may  be  committed. 

This  is  probably  the  first  case  involving  some  of  the  precise  questions  above 
considered.  I  have  felt  an  uncommon  solicitude  on  the  subject,  and  took  occa- 
sion, at  the  last  term  of  the  supreme  court  attended  by  my  lamented  brother 
Story,  to  consult  him  on  the  points  ruled,  and  I  was  gratified  to  find  that  ho 
coincided  with  the  opinion  as  now  expressed.  Upon  the  whole,  we  direct  a 
judgment  of  de  retorno  hahendo. 

§  50*  In  general. —  Where  there  is  a  violation  of  a  right,  an  action  will  lie,  although  there 
is  no  actual,  perceptible  damage;  every  injury  imports  damage,  and  the  party  will  be  entitled 
to  nominal  damages  at  least.  Webb  v.  Portland  Manufg  Co.,  3  Sumn.,  192.  See  §§  5,  8,  65, 
108,  104. 

§  51.  Covenant  will  not  lie  on  a  verbal  promise;  and  a  party  will  not  be  allowed  to  prove 
a  cause  of  action  which,  if  aUeged  in  the  declaration,  would  have  been  fatal  to  it  on  demurrer. 
Phillips,  etc.,  Const.  Co.  v.  Seymour,  1  Otto,  655. 

§  52.  On  contract. —  Wherever  the  rights  of  a  party  are  founded  upon  a  deed,  and  are  de- 
pendent upon  the  terms  and  conditions  of  the  deed,  the  instrument  thus  creating  and  defining 
those  rights  must  be  resorted  to,  and  must  regulate  the  modes  by  which  they  are  to  be  en- 
forced at  law.  Where  the  contract  contained  in  a  deed  has  been  varied  or  substituted  by  the 
subsequent  acts  or  agreements  of  the  parties,  thereby  giving  rise  to  new  relations  between 
them,  the  remedies  originally  arising  out  of  the  deed  may  be  varied  in  conformity  with  them. 
Fresh  r.  Gilson,  16  Pet.,  334.    See  §  11. 

55  53.  For  deceit, —  No  cause  of  action  exists  on  account  of  expressions  of  opinion,  however 
fallacious  and  unfounded,  in  regard  to  property  the  value  of  which  depends  on  uncertain  con- 
tingencies. Gordon  v.  Butler,  15  Otto,  558.  A  party  signing  a  letter  of  recommendation, 
with  no  intent  to  deceive,  is  not  liable  to  an  action  for  fraud  and  deceit,  although  the  state- 
ments were  untrue.    Lord  v.  Groddard,  13  How.,  193. 

*§  54.  A^ainKt  an  officer.—  An  action  for  the  infringement  of  a  patent  lies  against  an  officer 
of  the  government  using  the  same  in  the  service  of  the  government.    The  exclusive  use  of 
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the  invention  is  property  w^iich  cannot  be  taken  by  the  government  without  compensation, 
and  that  the  invention  was  used  for  the  benefit  of  the  government  is  no  defense.  Campbell 
v.  James,*  8  Reporter,  455. 

§  55.  On  a  bond  twenty  years  old.— In  an  action  on  a  bond  by  the  United  States,  it  is  no 
defense  that  the  bond  was  given  in  renewal  of  another  bond  for  duties,  which  was  more  than 
twenty  years  old  at  the  execution  of  the  second  bond,  that  no  demand  of  payment  had  ever 
been  made,  and  that  at  the  time  defendants  executed  the  second  bond,  they  were  advised  by 
plaintifTs  agent  that  there  was  no  defense  to  the  demand.  United  States  v.  McKewan,* 
4Blatch.,  383. 

§  56.  Conli'ary  to  pnblic  policy. —  There  can  be  no  cause  of  action  on  a  contract  void  by 
public  policy.  So  where  W.,  having  arms  to  sell,  made  an  agreement  to  pay  O.,  a  Turkish  offi- 
cial, a  commission  on  all  arms  ordered  by  an  agent  of  the  Turkish  government  from  him,  it 
was  held  that  no  action  would  lie  by  O.  against  W.  for  such  commissions,  the  contract  being 
void  on  the  ground  of  public  policy,  as  being  for  the  sale  of  official  influence.  Oscanyan  t?. 
Winchester  Repeatmg  Arms  Co.,  15  Blatch.,  84.  It  maybe  stated  as  a  general  principle, 
that  public  policy  forbids  the  maintenance  of  any  suit  in  a  court  of  justice,  the  trial  of  which 
would  inevitably  lead  to  the  disclosure  of  matters  which  the  law  itself  regards  as  confidential, 
and  respecting  which  it  will  not  allow  the  confidence  to  be  violated;  accordingly,  it  is  held 
that  a  claimant  cannot  maintain  an  action  in  the  court  of  claims  against  the  government  on 
account  of  secret  sei-vices  rendered  during  the  war.  Totten  v.  United  States,  2  Otto,  105. 
See  Contracts. 

§  57.  On  distillery  bond. —  A  compromise  and  settlement  of  an  indictment  for  a  breach  of 
the  revenue  laws  by  a  distiller,  is  a  bar  to  an  action  on  the  distillery  bond  to  recover  a  penalty 
for  the  same  offense.     United  States  v,  Chouteau,  12  Otto,  608. 

§  58.  Diverting  water. —  A  ripai-ian  proprietor  may  maintain  an  action  for  diverting  water, 
although  he  has  sustained  no  actual  damage.  Union  M.  &  M.  Co.  v.  Dangberg,  2  Saw.,  453; 
Webb  V.  Portland  Manuf  g  Co.,  3  Sumn.,  192.     See  §^  14,  50. 

§  59.  L«'X  fori. —  The  right  of  action  must  be  regulated  by  the  law  of  the  forum  in  which 
the  suit  is  brought;  and  the  laws  of  one  nation  will  not  authorize  an  action  in  the  courts  of 
another,  nor  authorize  a  person  to  maintain  an  action  who  could  not  maintain  it  by  the  prin- 
ciples of  that  forum  to  which  he  has  applied.  Blane  v.  Drummond,  1  Mai-sh.,  68.  See 
§§14,29. 

§  60.  Forged  not«. —  Where  a  party  has  received  a  forged  note  in  payment  of  a  debt,  in  an 
action  upon  the  original  cause  of  action  it  is  not  necessary  for  him  to  prove  that  the  defend- 
ant knew  that  the  note  was  a  forgery,  and  that  he  fraudulently  passed  it  to  the  plaintiff;  nor 
is  it  neccessary  to  the  maintenance  of  such  suit  that  a  suit  or  suits  should  first  be  brought 
against  the  parties  whose  names  are  forged.  The  fact  of  forgery  may  be  established  in  the 
suit  against  the  party  who  passes  the  instrument.  Semmes  v.  Wilson,*  5  Cr.  C.  C,  288.  See 
§88. 

§  61.  Conspiracy  to  defrand. —  An  action  will  not  lie  by  a  creditor,  against  his  debtor  and 
others,  for  a  conspiracy  to  dispose  of  the  goods  of  the  debtor  so  as  to  hinder  the  creditor  in 
collecting  a  debt  not  then  due.    Adler  v.  Fenton,  24  How.,  408. 

§  62.  An  ajrreement  to  indemnify  affords  no  ground  of  action  until  the  party  is  damnified. 
Hood  V.  fc>pencer,  4  McL.,  170.     See  g§  1-7. 

§  63.  Money  paid  on  an  erroneous  judgment  may,  after  reversal,  be  recovered  back. 
Bank  of  Washington  v.  United  States,*  4  Cr.  C.  C,  88;  S.  C,  6  Pet.,  8.     See  §  181. 

§  64.  The  neglect  of  a  postmaster  to  forward  a  letter  within  a  reasonable  time,  is  not  a 
ground  of  action  unless  damage  results  to  the  plaintiff.  Dunlop  v,  Munroe,  7  Cr.,  268.  See 
§§  50,  83,  431. 

§65.  Withholding  money  colore  officii. —  At  common  law,  a  person  may  maintain  an 
action  for  money  had  and  received  against  one  who  wrongfully  withholds  goods  from  him, 
upon  an  illegal  claim  or  demand,  colore  offlcii,  and  thus  compels  him  to  pay  money  to  obtain 
them.     Knoedler  v,  Schell,  4  Blatch.,  485;  citing  10  Pet.,  137;  13  Pet.,  263. 

§  66.  Contract  to  insure. —  Where  there  has  been  a  valid  contract  to  insure,  and  to  issue 
a  policy  according  to  such  contract,  but  no  policy  is  issued,  on  loss  by  fire  the  plaintiff  has  the 
same  cause  of  action  against  the  company  which  he  would  have  had,  had  the  policy  been 
issued  as  agreed.     Humphry  v.  Hartford  Fire  Ins.  Co.,  15  Blatch.,  36.     See  Insurance. 

§67.  Preventing  arLit ration. —  Where  a  party  agreed  with  a  telegraph  company  to  sell 
them  certain  inventions,  the  buyer  and  seller  mutually  agreeing  to  submit  the  value  of 
the  inventions  beyond  a  certain  price,  to  arbitrators,  but  the  company  afterwards  revoked  the 
submission,  it  was  held  that  the  inventor  had  a  good  cause  of  action  on  quantum  valebat 
against  the  company.    Humaston  v.  Telegraph  Co.,  20  Wall.,  27. 

§  68.  Removal  of  fixtures. —  Where  a  tenant,  during  his  term,  brought  an  old  wooden 
stable  on  tho  premises,  which  rested  on  posts  inserted  two  feet  into  the  soil,  and  leaned 
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against  a  building  on  an  adjoining  lot,  and  removed  it  during  the  term,  heldf  that  no  action 
would  lie.    Krouse  v,  Ross,*  1  Cr.  C.  C,  368. 

S  69.  Miscellaneous. —  Where  the  owner  of  two  negro  slave  girls,  of  the  value  of  $3,000, 
sold  them  to  the  defendant  as  slaves  for  life,  upon  the  express  agreement  that  the  vendee 
should  not  sell  them  south  of  the  Potomac,  out  of  the  District  of  Columbia,  nor  remove  them 
out  of  the  District  of  Columbia,  and  the  vendee  removed  the  said  girls  out  of  the  District, 
it  was  held,  on  demurrer  to  the  declaration,  that  the  plaintiff  could  not  recover.  Corcoran 
17.  Jones,*  5  Cr.  C.  C,  611. 

§  70.  Where  property  is  leased  "  for  all  purposes,"  no  recovery  can  be  had  against  the  lessee 
for  its  use  by  him  as  a  small-pox  hospital.     United  States  v,  Bostwick,  4  Otto,  67. 

§  71.  Where  a  husband,  during  the  life  of  his  wife,  promises  to  pay  a  debt  of  hers,  no 
action  lies  against  him  on  such  promise  after  her  death.  He  was  liable  for  her  debt  during 
her  life-time,  and  his  promise  added  nothing  to  his  legal  obligations,  there  being  no  new  con- 
sideration.   Callan  u  Kennedy,*  8  Cr.  C.  C,  630. 

§  722.  A.,  being  indebted  to  B.,  learns,  though  in  an  irregular  manner  (by  opening 
and  reading  letters  not  addressed  to  him),  that  a  creditor  of  B.  is  about  to  attach  the  debt, 
and  thereux>on  pays  the  debt  to  B.,  who  is  insolvent.  Held,  that  the  attaching  creditor  had 
no  cause  of  action  against  A.     Simpson  v.  Dall,  3  Wall.,  473. 

§  73.  In  August,  1867,  a  British  corporation,  the  N.  Co.,  pursuant  to  an  agreement  for  a 
voluntary  liquidation,  transferred  the  P.  and  other  vessels  to  the  S.  Co.,  a  British  corpora- 
tion. In  October,  1867,  a  party  was  killed  in  New  York  harbor  in  a  collision  between  the  P. 
and  another  vessel,  and  the  administrator  of  the  deceased  sued  the  N.  Co.  and  obtained  a 
judgment.  Subsequently  an  assignee  of  the  judgment  brought  suit  upon  it  against  the  S. 
Co.,  on  the  theory  that  said  company  received  the  property  of  the  N.  Co.  under  an  agree- 
ment to  pay  its  debts,  and  judgment  went  for  the  defendant.  Thereupon  the  plaintiff  in 
this  suit,  by  a  bill  in  equity  against  the  S.  Co.,  sought  to  hold  the  said  company  liable,  on  the 
theory  that  it  had  received  the  property  in  fraud  of  the  judgment;  but  the  court  found  that 
there  had  been  a  regular  and  legal  transfer  of  the  property  prior  to  the  date  of  the  collision, 
and  that  the  S.  Co.  was  not  liable.    Gray  v.  National  Steamship  Co.,*  19  Blatch.,  216. 

IV.  Forms  of  Action. 

Summary  —  Action  on  bond  payable  in  instalments^  §  74. 

$  74.  Where  a  bond  is  payable  by  instalments,  debt  will  not  lie  for  the  interest  before  the 
principal  is  due.    Fontaine  v,  Aresta,  §  75. 
[Notes.—  See  §§  76-93.] 

FONTAINE  V,  ARESTA 

(Circuit  Court  for  Illinois:  2  McLean,  127-128.     1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. — This  action  of  debt  was  brought  on  an  instrument,  under 
seal,  for  the  payment  of  a  certain  sum,  as  principal,  not  yet  due;  and  the  pay- 
ment of  the  interest  annually.  The  defendant  filed  a  special  demurrer,  which 
raises  the  question  whether  an  action  of  debt  for  the  interest  can  be  sustained 
before  the  principal  becomes  due. 

§  75.  liule  as  to  form  of  action  for  instalments  not  due. 

The  rule  seems  to  be  well  settled  that  debt  will  not  lie  for  money,  payable  by 
instalments,  until  they  shall  all  become  due,  unless  the  payment  be  secured  by  a 
penalty.  1  Chit.  PI.,  129;  Eudder  v.  Price,  1  H.  Bl.,'  547;  2  Saund.,  303, 
n.  6;  3  Co.,  22,  a;  Selw.  N.  P.,  531,  n;  Bac.  Abr.,  669;  3  Black.,  168.  AVhere 
a  sum  of  money  is  payable  by  instalments,  and  the  payment  is  secured  b}'  a 
penalty,  debt  may  be  brought  for  the  penalty.  Bac.  Abr.,  699,  debt,  B ;  Com. 
Di.,  F.  In  1  Binn.,  152,  the  court  held  that  where  the  condition  of  a  bond  was 
for  the  payment  of  interest  annually,  and  the  principal  at  a  distant  day,  the  in- 
terest might  be  recovered,  before  the  principal  was  due,  by  an  action  of  debt  on 
-the  bond.  In  this  case  the  payment  of  the  principal  and  interest  was  secured  by 
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a  penalty.  Where  there  is  no  penalty  in  the  bond,  payable  by  instalments^ 
covenant  is  the  proper  action  to  recover  the  instalments  as  they  shall  become 
due.  If  the  instalment  be  due  on  a  simple  contract,  assumpsit  is  the  proper 
action.  This  is  a  technical  rule,  as  applied  to  the  action  of  debt,  but  it  seems^ 
to  be  too  well  established  to  be  disregarded.     The  demurrer  must  be  sustained. 

§  76.  On  fitatates. —  Whea  the  statute  which  confers  the  right  prescribes  also  the  remedy, 
the  party  injured  can  have  redress  in  no  other  method  or  form  of  procedure.  Bamet  v.  Na- 
tional Bank,  8  Otto.  559;  James  v.  Atlantic  Delaine  Co.,*  11  N.  B.  R,  393. 

§  77.  When  a  statute  which  confers  a  right  also  declares  what  course  shall  be  adopted  to 
enforce  it,  only  the  remedy  provided  can  be  resorted  to.  So  when  it  was  provided  by  law  that 
upon  failure  to  render  certain  accounts  the  stockholders  of  a  corporation  should  be  liable  to 
have  their  persons  or  property  taken  on  attachment  or  execution  or  they  might  be  proceeded 
gainst  in  equity,  it  was  held  tliat  these  remedies  were  exclusive,  and  that  proceedings  at  law 
against  the  stockholders  were  improper.    James  v.  Atlantic  Delaine  Co.,*  UN.  B.  R.,  393. 

§78.  When  a  statute  creates  a  penalty  and  prescribes  a  remedy »  that  remedy  alone  can  be^ 
pursued.    The  Nashville,  4  Biss.,  191.    See  §§  10,  270  et  seg.,  482. 

§  79.  It  seems  that  where  a  statute  prescribes  a  penalty,  and  i)rovides  that  it  may  be  sued 
for  "in  any  proper  form  of  action,  or  by  any  appropriate  form  of  proceeding,"  a  civil  action 
will  lie  if  it  is  an  **  appropriate  proceeding  '^  when  tested  by  the  principles  of  the  common  law  ; 
otherwise  the  proceeding  must  be  by  indictment.  United  States  v.  Morin,  4  Biss.,  93;  United 
States  V.  Ebner,  4  Biss.,  117.  Where  a  statute  creates  a  new  right  or  offense,  and  provides  a 
specific  remedy  or  punishment,  they  alone  apply.  Bamet  v.  National  Bank,  8  Otto,  558,  cit- 
ing 91  U.  gw,  291. 

§  80.  Where  a  statute  gives  an  action  of  debt  for  a  penalty  of  $500  for  harboring  or  conceal- 
ing a  slave,  saving  to  the  owner  a  right  of  action  for  the  injury  sustained,  if  debt  is  brought, 
a  recovery  may  be  had  on  the  mere  proof  of  concealment,  but  if  case  be  brought,  the  recovery 
must  be  confined  to  the  actual  damage  sustained.  Oliver  v.  Weakley,  2  Wall.  Jr.,  826.  See- 
§§  270-280. 

§81.  Where  the  punishment  provided  is  a  fine  only,  and  the  amount  is  not  fixed  by  the  act, 
or  where  imprisonment  either  may  or  must  be  a  part  of  the  punishment,  then,  in  either  case, 
no  civil  action  will  lie,  and  the  only  remedy  is  by  indictment.  United  States  v.  Ebner,  4 
Biss.,  119. 

§  82.  The  federal  courts  must  follow  the  forms  of  action  prescribed  by  the  law  of  the  state 
in  which  they  sit.     Phillips,  etc..  Const.  Co.  v.  Seymour,  1  Otto,  655. 

§  83.  Against  a  po<<tma8ter. —  Where  a  postmaster  refuses  to  deliver  money  orders  and  reg» 
istered  letters,  the  proper  remedy  is  mandamus,  replevin,  or  an  action  for  damages,  and  not 
an  injunction.    Boardman  v.  Thompson,  12  Fed.  R,  675.     See  §§  64,  431. 

§  84.  Goods  obtained  by  fraud. —  Where  the  declaration  alleges  fraudulent  representations 
made  to  induce  a  sale  of  goods  on  credit,  the  averments  of  fraud  will  not  be  stricken  out  on 
motion  of  defendant,  so  as  to  convert  the  action  into  assumpsit  for  goods  sold  and  delivered. 
An  action  for  the  price  of  goods  sold  is  substantially  different  from  an  action  for  a  fraudulent 
representation,  and  the  fact  that  the  fraudulent  representation  was  made  to  induce,  and  did 
induce,  a  sale  of  goods  on  credit,  does  not  change  the  cause  of  action  from  one  of  fraud  to- 
one  in  assumpsit.    Walker  v,  Byrnes,*  14  Blatch.,  348.     See  g§  156-159. 

§  85.  For  goods  bought  and  money  advanced. —  It  seems,  that  where  plaintiff  buys  goods 
for  defendant,  and  advances  money  to  pay  for  them,  the  proper  form  of  action  is  for  money 
paid  and  expended,  not  for  goods  sold  and  delivered.  Scholefield  v.  Eichelberger,  7  Pet.,  595^ 
See  §.^  156,  196. 

§  86.  To  recover  a  penalty.—  An  action  to  recover  a  penalty  inflicted  for  any  public  wrongs 
must  be  brought  in  the  name  of  the  government ;  the  usual  remedy  is  an  action  or  informa- 
tion of  debt  by  the  government  itself.     Matthews  v.  Offley,  8  Sumn.,  120.     See  §§  11,  270. 

§87.  False  warranty. —  The  remedy  for  a  false  warranty  is  either  case  or  assumpsit, 
Schuchardt  v.  Aliens,  1  Wall.,  368.     See  Case,  infra, 

§  88.  Torts.—  When  a  tort  depends  upon  a  contract  the  action  thereon  may  be  either  ecc 
,  contractu  or  ex  delicto.  So  when  bonds  are  forged  and  sold  by  the  forger,  such  act  is  a  tort,, 
and  the  action  may  be  brought  in  tort,  and  the  rule  as  to  the  statute  of  limitations  on  tort 
actions  will  apply.    Shippen  v.  Tankersley,  13  Fed.  R.,  538.     See  §60. 

§  89.  Injury  on  steamboat. —  Where  an  employee  on  a  steamer  was  killed  by  an  escape  of 
steam  caused  by  the  negligence  of  the  engineer,  and  a  libel  was  filed  by  his  son  and  widow 
against  the  boat,  it  was  held,  that  under  the  statutes  of  llhe  United  States  they  had  adopted 
the  wrong  form  of  action  —  that  their  remedy  was  in  personam  and  not  in  rem  —  and  that  the 
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right  to  proceed  in  rem  is  given  by  the  statute  io  the  case  of  the  death  of  passengers  only. 
The  Highland  Ught,  Chase's  Dec,  155.    See  §  486. 

§  90.  Waiver  of  tort. —  The  commander  of  an  arsenal,  acting  contrary  to  his  authority, 
sold  property  of  the  government.  An  action  in  aasumpsit  for  goods  sold  and  delivered  was 
commenced  against  him,  but  it  was  held  that  as  he  had  no  original  authority  to  make  the 
sale,  the  government  could  not  waive  the  tort  and  sue  in  assumpsitl  and  that  the  bringing  of 
the  action  was  no  affirmance  of  the  sale.    United  States  v.  NicoU,  1  Paine,  649.    See  §  16. 

§91.  On  contracts. —  While  a  special  contract  remains  executory  the  plaintiff  may  sue 
upon  it.  When  it  has  been  fully  executed  according  to  its  terms,  and  nothing  remains  to  be 
done  but  the  payment  of  the  price,  he  may  sue  on  the  contract,  or  in  indebitatus  assumpsit^ 
and  rely  ui)on  the  common  counts.  In  either  case  the  contract  will  determine  the  rights  of 
the  parties.  When  he  has  been  guilty  of  fraud,  or  has  wilfully  abandoned  the  work,  leaving 
it  unfinished,  he  cannot  recover  in  any  form  of  action.  Where  he  ha.s  in  good  faith  ful- 
filled, but  not  in  the  manner  or  not  within  the  time  prescribed  by  the  contract,  and  the  other 
party  has  sanctioned  or  accepted  the  work,  he  may  recover  upon  the  common  counts  in 
indebitatus  assumpsit,  Dermott  v.  Jones,  2  Wall.,  9 ;  Dawes  v,  Peebles,  6  Fed.  R.,  859 ;  Chesa- 
peake, etc,  Co.  u  Knapp,  9  Pet.,  565;  Bank  of  Columbia  v.  Patterson,  7  Cr.,  299. 

§92.  Where  a  special  contract  has  been  partly  performed  and  has  been  abandoned  by 
mutual  consent,  or  rescinded,  or  become  extinct  by  the  act  of  the  defendant,  the  plaintiff  may 
bring  his  action  upon  the  common  counts  for  what  he  lias  done  under  the  special  agreement ; 
or  if  that  which  had  been  done  by  the  plaintiff  under  the  special  agreement  had  not  been  per- 
formed in  the  stipulated  time  or  manner,  but  was  beneficial  to  the  defendant,  and  was  accepted 
and  enjoyed  by  him,  the  plaintiff  may  declare  upon  the  common  counts,  and  recover  the 
reasonable  value  of  the  benefit  the  defendant  has  derived  from  what  he  had  done.  Dawes  v, 
Peebles,  6  Fed.  R,  859.    See  §  181. 

§  93.  An  Abjection  to  the  form  of  action  cannot  be  made  for  the  first  time  in  the  supreme 
court.    Marine  Bank  v.  Fulton  Bank,  2  Wall,  258.    See  §  11. 

V.  Fictitious  Acitonb. 

Summary— In^cre«f«  nx>t  adverse,  §94. 

§  94.  Where  the  interests  of  the  parties  to  a  suit  are  not  adverse,  but  the  suit  is  prosecuted 
to  obtain  a  decision  opposed  to  the  interests  of  other  persons,  such  a  suit  is  not  amicable,  but 
fictitious,  and  a  punishable  contempt  of  court.    Lord  v,  Veazie,  §§  95-97. 

LORD  V.  VEAZIE. 
(8  Howard,  251-256.  1849.) 

Error  to  U.  S.  Circuit  Court,  District  of  Maine. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  court  is  satisfied,  upon  examining  the  record  in 
this  case,  and  the  affidavits  filed  in  the  motion  to  dismiss,  that  the  contract  set 
out  in  the  pleadings  was  made  for  the  purpose  of  instituting  this  suit,  and  that 
there  is  no  real  dispute  between  the  plaintiff  and  defendant.  On  the  contrary, 
it  is  evident  that  their  interest  in  the  question  brought  here  for  decision  is  one 
and  the  same,  and  not  adverse;  and  that  in  these  proceedings  the  plaintiff  and 
defendant  are  attempting  to  procure  the  opinion  of  this  court  upon  a  question 
of  law,  in  the  decision  of  which  they  have  a  common  interest  opposed  to  that 
of  other  persons,  who  are  not  parties  to  this  suit,  who  had  no  knowledge  of  it 
while  it  was  pending  in  the  circuit  court,  and  no  opportunity  of  being  heard 
there  in  defense  of  their  rights.  And  their  conduct  is  the  more  objectionable, 
because  they  have  brought  up  the  question  upon  a  statement  of  facts  agreed  on 
between  themselves,  without  the  knowledge  of  the  parties  with  whom  they 
were  in  truth  in  dispute,  and  upon  a  judgment  pro  forma  entered  by  their 
mutual  consent,  without  any  actual  judicial  decision  by  the  court.  It  is  a  ques- 
tion, too,  in  which  it  appears  that  property  to  a  very  large  amount  is  involved, 
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the  right  to  which  depends  on  its  decision.  It  is  proper  to  say,  that  the 
counsel  who  argued  here  the  motion  to  dismiss,  in  behalf  of  the  parties  to  the 
suit,  stand  entirely  acquitted  of  any  participation  in  the  purposes  for  which 
these  proceedings  were  instituted;  and  indeed  could  have  had  none,  as  they 
were  not  counsel  in  the  circuit  court,  and  had  no  concern  with  the  case  until 
after  it  came  before  this  court.  And  we  are  bound  to  presume  that  the  coun- 
sel who  conducted  the  case  in  the  court  below  were  equally  uninformed  of  the 
design  and  object  of  these  parties;  and  that  they  would  not  knowingly  have  rep- 
resented to  the  court  that  a  feigned  controversy  was  a  real  one. 

§  95.  A  suit  i8  fictitioiLSy  and  wiU  he  dismissed^  where  the  interests  of  the  par- 
ties are  not  adverse,  {a) 

It  is  the  office  of  courts  of  justice  to  decide  the  rights  of  persons  and  of  prop- 
erty, when  the  persons  interested  cannot  adjust  them  by  agreement  between 
themselves, —  and  to  do  this  upon  the  full  hearing  of  both  parties.  And  any 
attempt,  by  a  mere  colorable  dispute,  to  obtain  the  opinion  of  the  court  upon  a 
question  of  law  which  a  party  desires  to  know  for  his  own  interest  or  his  own 
purposes,  when  there  is  no  real  and  substantial  controversy  between  those  who 
appear  as  adverse  parties  to  the  suit,  is  an  abuse  which  courts  of  justice  have 
always  reprehended,  and  treated  as  a  punishable  contempt  of  court. 

§  96.  An  a/micdble  action  is  not  a  fictitious  action. 

The  suit  is  spoken  of,  in  the  affidavits  tiled  in  support  of  it,  as  an  amicable 
action,  and  the  proceeding  defended  on  that  ground.  But  an  amicable  action, 
in  the  sense  in  which  these  words  are  used  in  courts  of  justice,  presupposes  that 
there  is  a  real  dispute  between  the  parties  concerning  some  matter  of  right. 
And  in  a  case  of  that  kind  it  sometimes  happens,  that,  for  the  purpose  of  ob- 
taining a  decision  of  the  controversy,  without  incurring  needless  expense  and 
trouble,  they  agree  to  conduct  the  suit  in  an  amicable  manner,  that  is  to  say, 
that  they  will  not  embarrass  each  other  with  unnecessary  forms  or  technicali- 
ties, and  will  mutually  admit  facts  which  they  know  to  be  true,  and  without 
requiring  proof,  and  will  bring  the  point  in  dispute  before  the  court  for  decision, 
without  subjecting  each  other  to  unnecessary  expense  or  delay.  But  there  must 
be  an  actual  controversy,  and  adverse  interests.  The  amity  consists  in  the 
manner  in  which  it  is  brought  to  issue  before  the  court.  And  such  amicable 
actions,  so  far  from  being  objects  of  censure,  are  always  approved  and  en- 
couraged, because  they  facilitate  greatly  the  administration  of  justice  between 
the  parties.  The  objection  in  the  case  before  us  is,  not  that  the  proceedings 
were  amicable,  but  that  there  is  no  real  conflict  of  interest  between  them ;  that 
the  plaintiff  and  defendant  have  the  same  interest,  and  that  interest  adverse 
and  in  conflict  with  the  interest  of  third  persons,  whose  rights  would  be  seri- 
ously affected  if  the  question  of  law  was  decided  in  the  .manner  that  both  of 
the  parties  to  this  suit  desire  it  to  be. 

§97.-4.  judgment  in  a  fi/ytitious  suit  is  no  judgment. 

A  judgment  entered  under  such  circumstances,  and  for  such  purposes,  is  a 
mere  form.  The  whole  proceeding  was  in  contempt  of  the  court,  and  highly 
reprehensible,  and  the  learned  district  judge,  who  was  then  holding  the  circuit 
court,  undoubtedly  sufl'ered  the  judgment  pro  forma  to  be  entered  under  the 

(a)  Affirmed  in  Cleveland  v.  Chamberlain.*  1  Black,  419.  In  this  case  the  defendant  bought  the  plaintiff's  interest, 
and  continued  the  litigation  for  the  evident  purpose  of  obtaining  a  decision  injurious  to  the  rights  of  third  parties. 
The  case  was  dismissed  on  motion  of  such  third  parties. 

Where  complainant,  in  a  suit  to  prevent  the  infringement  of  a  patent,  bought  up  the  adverse  interest,  so  that 
there  were  no  opposing  parties,  and  continued  the  suit  for  the  purpose  of  obtaining  a  decision  influencing  the 
result  in  other  suits,  it  was  held  that  the  proceeding  had  become  fictitious,  and  the  case  was  dismissed.  Wood- 
paper  Co.  V.  Heft,*  8  Wall.,  836. 
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impression  that  there  was  in  fact  a  controversy  between  the  plaintiff  and  de- 
fendant, and  that  they  were  proceeding  to  obtain  a  decision  upon  a  disputed 
question  of  law,  in  which  they  had  adverse  interests.  A  judgment  in  form, 
thus  procured,  n  the  eye  of  the  law  is  no  judgment  of  the  court.  It  is  a 
nullity,  and  no  writ  of  error  will  lie  upon  it.     This  writ  is,  therefore,  dismissed. 

YI.  Summary  Pboceedings. 

§  98.  Must  be  strict.—  In  summary  proceedings,  when  a  court  exercises  an  extraordinary 
power  under  a  special  statute  prescribing  its  course,  the  statute  ouglit  to  be  exactly  observed, 
and  those  facts  especially  which  give  jurisdiction  ought  to  appear,  otherwise  the  proceedings 
are  coram  non  judice,  Thatcher  v.  PoweU,  6  Wheat.,  127.  A  party  claiming  title  under  «b 
parte  summary  proceedino^s  must  show  that  the  law  has  been  strictly  complied  with.  Rule 
V.  Parker,*  1  Cooke  (Tenn.),  365. 

§  99.  AjB^ainst  sureties  on  appeal  bond.—  A  summary  judgment  against  the  surety  on  an  ap- 
peal bond  under  the  rules  of  the  eastern  district  of  Louisiana,  held  proper.  In  such  case  the 
surety  had  no  right  to  a  trial  by  jury.  Hiriart  v.  Ballon,  9  Pet.,  158.  Under  the  laws  of 
Louisiana  sureties  on  an  appeal  bond  operating  as  a  supersedeas  are  liable  in  a  summary  pro- 
ceeding to  judgment  against  them  on  the  return  of  the  execution  on  the  original  judgment, 
nuUa  bona.    Smith  v.  Oaines,  3  Otto,  342. 

§  100.  State  statutes  authorizing  a  judgment  by  motion,  against  a  sheriff  for  failing  to 
pay  over  moneys  collected  on  execution,  were  adopted  by  the  act  of  congress  of  1828,  and 
may  be  enforced  against  a  marshal  the  same  as  against  a  sheriff  in  a  state  court.  But  such 
summary  proceeding  would  not  lie  if  it  were  sought  to  hold  the  sureties  jointly  with  the 
marshal ;  but  in  such  case  an  action  under  the  act  of  1806  would  be  the  proper  remedy. 
Gwin  t?.  Breedlove,  2  How.,  29;  Gwin  u.  Barton,*  6  How.,  7.  But  the  federal  courts  could 
not  enforce  against  the  marshal  a  psnalty  imposed  by  the  state  law  in  addition  to  the  money 
due  on  the  execution.     Gwin  v,  Breedlove,  2  How.,  29. 

(^101.  ConHtitiitional. —  The  statute  giving  to  a  bank  summary  process  against  the  maker 
or  indorser  of  commercial  paper,  expressly  made  negotiable  at  the  bank,  is  not  repugnant  to 
the  constitution  of  the  United  States  as  interfering  with  the  right  of  trial  by  jury,  or  to  the 
bill  of  rights  of  Maryland,  as  depriving  a  person  of  the  benefit  of  due  process  of  law.  Bank 
of  Columbia  v.  Okely,  4  Wheat. ,  241.  The  statute  giving  summary  process  to  a  bank  for  the  col- 
lection of  its  debts  does  not  cut  off  any  defense  which  could  have  been  interposed  to  the  de- 
mand had  action  thereon  been  commenced  in  the  ordinary  manner.  Bank  of  Columbia  v. 
Sweeney,  2  Pet,  674. 

§  102.  A  summary  proceeding,  by  distress  warrant  issued  by  the  solicitor  of  the  treasury, 
to  enforce  payment  of  a  balance  found  to  be  due  from  a  collector  of  the  revenue;  is  "due 
process  of  law,"  and  is  constitutional.  Murray  v,  Hoboken  Land  Improvement  Co.,  18 
How.,  275. 

VII.  Assumpsit. 

SuuMABY— Jlfo7Z€2^  obtained  hy  fraud,  plea  of  infancy,  %  K^^,— Receiving  trust  funds  in  pay- 
mentj  §  104.  — Ab^es  admissible  under  money  counts,  §  106. —  Forbearance,  §  106. 

§  103.  Where  a  party  was  employed  to  draw  a  lottery,  and  fraudulently  procured  a  ticket 
to  be  drawn  in  his  favor  by  means  of  which  he  obtained  a  large  sum  of  money,  it  was  held 
that  he  was  liable  in  assumpsit  without  regard  to  whether  the  lottery  was  legal  or  illegal ; 
that  the  money  having  been  obtained  through  fraud,  infancy  was  no  defense.  Catts  v. 
Phalen,  g§  107-109.    See  §5$  50,  458. 

§  104.  Where  a  public  officer  embezzles  public  funds,  and  uses  them  to  pay  his  own  debts, 
a  party  receiving  the  funds  under  circumstances  sufficient  to  charge  him  with  notice  of 
the  trust  is  liable  in  assumpsit  at  the  suit  of  the  government.  United  States  v.  Polhamus, 
§^  110-112. 

g  105.  Promissory  notes  are  admissible  under  the  money  counts  in  a  suit  by  the  payee  or 
indorsee  against  the  maker.    Brown  v.  Noyes,  ^§113-115.     See  §  204  et  seq. 

§  100.  A  promise  to  pay  in  consideration  of  forbearance,  as  soon  as  the  party  is  able,  will 
support  an  assumpsit  But  the  forbearance  must  be  for  a  convenient  or  reasonable  time,  and 
the  promise  may  be  either  in  general  or  specific  terms.  A  past  consideration  will  support  a 
promise  to  pay  an  existing  debt.    Lonsdale  v.  Brown,  §§  110-125. 

[Notes.— See  g§  120-241.] 
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CATTS  V.  PHALEN. 
(2  Howard,  876-S82.    1844.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Statement  of  Facts. —  The  facts  in  this  case,  aside  from  those  stated  in  the 
opinion,  are,  that  Catts  was  employed  to  draw  the  tickets  in  a  lottery,  and 
fraudulently  procured  a  ticket  to  be  purchased  for  him,  and  pretending  that  it 
had  drawn  $15,000,  the  money  was  paid  to  the  person  acting  for  him.  This 
^  suit  was  brought  to  recover  the  money.  Catts  set  up  infancy,  and  the  illegality 
of  the  lottery,  as  shown  by  the  instructions  asked,  and  set  forth  in  the  opinion. 

Opinion  by  Mr.  Justice  Baldwin. 

Phalen  and  Morris  brought  an  action  in  the  court  below,  to  recover  from  Catts 
the  sum  of  $12,500,  which  they  alleged  he  had  received  for  their  use,  and  being 
so  indebted,  promised  and  assumed  to  pay,  to  which  the  plaintiff  pleaded  the 
general  issue.  It  appeared  in  evidence  on  the  trial,  that  the  legislature  of 
Virginia  had  authorized  lotteries,  to  raise  money  for  improving  a  turnpike  road 
in  that  state,  which  were  placed  under  the  superintendence  of  commissioners 
appointed  under  those  laws,  who,  by  articles  of  agreement  contracted  with  the 
plaintiffs,  to  manage  and  conduct  the  drawing  of  the  lotteries  authorized  by  the 
laws,  on  certain  terms  therein  stipulated,  one  of  which  took  place  in  Virginia, 
under  the  circumstances  set  forth  in  the  statement  of  the  case  by  the  reporter. 
In  the  argument  for  the  plaintiff  in  error  here,  it  has  been  contended  that 
this  lottery  was  illegal  by  the  suppressing  act  of  1834,  which  precluded  a  re- 
covery of  the  monej''  he  received ;  but  as,  in  our  opinion,  this  cause  can  be 
decided  without  an  examination  of  that  question,  we  shall  proceed  to  the  other 
points  of  the  case,  assuming  for  present  purposes  the  illegality  of  the  lotter3^ 

§  107.  Money  obtained  by  fraud  may  be  recovered  ba^ky  though  the  contract 
under  which  defendant  was  adding  may  have  been  illegal. 

Taking,  as  we  must,  the  evidence  adduced  by  the  plaintiffs  below  to  be  in 
all  respects  true  after  verdict,  the  facts  of  the  case  present  a  scene  of  a  deeply 
concocted,  deliberate,  gross,  and  most  wicked  fraud,  which  the  defendant 
neither  atteitlipted  to  disprove  nor  mitigate  at  the  trial,  the  consequence  of 
which  is,  that  he  has  not,  and  cannot  have  any  better  standing  in  court  than  if 
he  had  never  owned  a  ticket  in  the  lottery,  or  it  had  never  beeiji  drawn.  So  far 
as  he  is  concerned,  the  law  annuls  the  pretended  drawing  of  the  prize  he 
claimed;  and  in  point  of  law,  he  did  not  draw  the  lottery;  his  fraud  avoids  not 
only  his  acts,  but  places  him  in  the  same  position  as  if  there  had  been  no  draw- 
ing in  fact,  and  he  had  claimed  and  received  the  money  of  the  plaintiffs,  by 
means  of  any  other  false  pretense,  and  he  is  estopped  from  avowing  that  the 
lottery  was  in  fact  drawn.  Such  being  the  legal  position  of  Catts,  the  case  be- 
fore us  is  simply  this:  Phalen  and  Morris  had  in  their  possession  $12,500,  eithef 
in  their  own  right,  or  as  trustees  for  others  interested  in  the  lottery,  no  matter 
which;  the  legal  right  to  this  sura  was  in  them;  the  defendant  claimed  and 
received  it  by  false  and  fraudulent  pretenses,  as  morally  criminal  as  by  larceny, 
forgery  or  perjury;  and  the  only  question  before  us  is,  whether  he  can  retain 
it  by  any  principle  or  rule  of  law.  The  transaction  between  the  parties  did  not 
originate  in  the  drawing  of  an  illegal  lottery;  the  money  was  not  paid  on  a 
ticket  which  was  entitled  to,  or  drew  the  prize;  it  was  paid  and  received  on 
the  false  assertion  of  that  fact ;  the  contract  which  the  law  raises  between 
them  is  not  founded  on  the  drawing  of  the  lottery,  but  on  the  obligation  to  re- 
fund the  money  which  has  been  received  by  falsehood  and  fraud,  by  the 
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ads^lioti  of  a  drawing  which  never  took  place.  To  state  is  to  decide  such  a 
case,  even  if  the  instructions  prayed  by  the  defendant  had  been  broader  than 
they  were,  *The  instructions  p^yed,  were :  L  That  if  the  jury  believed  from 
the  evidence^  that  the  lottery  was  drawn  under  the  law  of  Virginia^  and  the 
contract  referred  to,  then  the  lottery  was  illegal;  and  if  plaihtiflfs  paid  the 
amount  of  said  prize,  under  the  belief  that  said  ticket  had  been  fairly  drawn, 
the  plaintiff  cannot  recover.  2v  That  if  the  Jury  shall  believe  from  the  evi- 
dence, that  in  December,  1840,  when  the  lottery  was  drawn,  the  defendant 
was  an  infant,  the  plaintiflfs  are  Aot  entitled  to  recover  in  this  action. 

§  108.  Instructions  need  not  he  given  to  the  fvU  extent  ashed. 

A  party  cannot  assign  for  error,  the  refusal  of  an  instruction  to  which  he 
has  not  a  right  to  the  full  extent  as  stated,  and  in  its  precise  terms ;  the  court 
is  not  bound  to  give  a  modified  instruction  varying  from  the  one  prayed ;  here, 
they  were  asked  to  instruct  the  jury,  that  the  belief  of  the  plaintiff  that  the 
ticket  had  been  fairly  drawn,  and  the  consequent  payment,  prevented  a  re- 
covery, without  referring  to  the  fact  in  evidence,  that  that  belief  was  caused 
by  the  false  and  fraudulent  assertions  of  the  defendant. 

§  109,  Infancy  is  no  defense  in  case  of  fraud.     (See  §  264.) 

The  second  instruction  asked  was,  that  the  plaintiffs  could  not  recover,  if  the 
defendant  was  a  minor  in  December,  1840,  which  the  court  properly  refused, 
because  they  were  not  asked  to  decide  on  the  effect  of-  his  minority  when  tli© 
money  was  received  in  February,  1841;  and  because,  if  he  had  then  been  a 
minor,  it  would  have  been  no  defense  to  an  action  founded  on  his  fraud  and 
falsehood.  The  first  instruction,  if  granted,  would  have  excluded  from  the 
consideration  of  the  jury,  all  reference  to  the  fraud  which  produced  such  belief 
in  the  plaintiff,  and  they  must  have  given  it  the  same  effect,  whether  it  was 
founded  in  fact,  or  caused  by  the  false  asseveration  of  the  fact  by  the  defend- 
ant, knowing  it  was  a  falsehood,  and  thus  depriving  the  jury  of  the  right  to 
decide  on  the  whole  evidence.  The  second  instruction  asked  would,  if  granted, 
have  also  taken  from  the  jury  the  right  of  finding  for  the  plaintiff,  if  the  de- 
fendant had  been  of  full  age  when  the  fraud  was  successfully  consummated 
by  the  receipt  of  the  money,  which  was  the  only  fact  on  which  the  law  could 
rake  a  promise  to  repay,  for  certainly  none  could  be  raised  at  any  previous 
time;  so  that,  had  these  instructions  been  given,  the  verdict  must  have  been 
rendered  for  the  defendant  without  taking  into  view  the  only  evidence  on  which 
the  plaintiff  relied,  whether  it  was  available  in  law  or  not. 

For  these  reasons^  the  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

UNITED  STATES  v.  POLHAMUa 
(Circuit  Court  for  New  York:  18  Blatchford,  20(^5^04.    1875.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  Major  J.^Ledyard  Hodge,  a  paymaster  in  the  United 
States  army,  commenced,  in  the  year  1863,  to  speculate  in  stocks  in  the  city  of 
New  York,  employing  the  defendants  as  his  brokers.  These  stock  speculations 
were  at  first  of  comparatively  small  amount,  but  increased,  after  the  year  1867, 
until  they  had  attained  very  large  magnitude.  From  time  to  time  they  resulted 
very  disastrously  to  Major  Hodge,  who,  in  order  to  make  good  his  losses,  and 
pay  his  obligations  to  his  brokers,  embezzled  the  funds  of  the  United  States, 
with  which  he  was  intrusted,  until  the  deficit  was  discovered  in  the  month  of 
September,  1871|  when  he  was  dismissed  from  office,  and  pleaded  guiltv  to 
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charges  of  embezzlement.  It  was  satisfactorily  ascertained,  either  from  his 
own  confession,  or  by  evidence  derived  from  an  examination  of  his  accounts, 
that  at  least  $358,000  of  government  funds  had  been  remitted  by  him  to  his- 
brokers,  of  which  sum  at  least  $93,000  had  been  sent  in  his  official  checks  upon, 
the  assistant  United  States  treasurer,  in  the  city  of  New  York,  and  the  residue 
had  been  sent  in  currency,  or  in  checks  upon  private  bankers,  or  upon  national 
banks.  The  checks  upon  the  assistant  treasurer  bore  respectively  the  following^ 
dates,  and  were  for  the  following  amounts:  December  15,  1865,  $5,000;  Sep- 
tember 25,  1869,  $20,000;  September  27,  1869,  $13,000;  September  28,  1869^ 
$15,000;  and  July  18,  1870,  $40,000.  An  action  of  indehitatus  aasuinpsit  was 
thereupon  commenced  by  the  United  States  against  the  defendants,  for  the  re- 
covery of  the  amount  which  had  been  thus  received  by  them,  upon  the  ground 
that  they  knew  that  the  money  was  the  money  of  the  government,  and  that  it 
had  been  improperly  used  by  Major  Hodge,  or  that  they  received  the  money 
with  notice  of  facts  from  which  they  could  only  properly  infer  that  the  trustee 
was  unlawfully  expending  in  payment  of  his  private  debts  the  funds  of  hi» 
cestui  que  trust  This  action  was  tried  before  a  jury,  who  returned  a  verdict 
for  the  defendants.  The  government  thereupon  filed  a  motion  for  a  new  trial, 
upon  the  ground  that  the  verdict  was  so  against  the  evidence,  or  against  the 
weight  of  evidence,  in  the  cause,  that  it  was  apparent  that  the  jury  were  in- 
fluenced by  mistake,  sympathy  or  prejudice,  and  upon  the  ground  that  the 
charge  and  rulings  of  the  court  were  erroneous. 

§  110.  Liahility  of  a  party  hnowingly  taking  trust  funds  in  payment. 

Upon  the  point  that  the  verdict  was  against  evidence,  it  is  not  strenuously 
urged  that,  as  to  the  amount  which  was  sent  in  currency,  or  in  private  checks, 
the  evidence  against  the  defendants  was  of  such  uniform  character  as  to  de- 
mand a  new  trial,  though  it  is  claimed  that  the  verdict  was  against  the  weight 
of  evidence  in  respect  to  those  sums;  but  it  is  claimed  that,  as  to  the  $93,000 
which  was  sent  and  received  in  official  drafts  upon  the  sub-treasury,  the  jury 
mistook  the  charge  of  the  court,  and  rendered  a  verdict  palpably  in  violation  of 
the  evidence  which  was  introduced.  If  the  claim  of  the  government  against 
the  defendants  had  been  solely  for  the  amount  which  was  sent  in  currency,  or 
in  unofficial  checks,  I  do  not  think  that  a  court  would  be  justified  in  directing 
a  new  trial.  As  to  the  amount  which  was  sent  in  official  checks,  the  case  rested 
upon  different  principles  from  those  which  appertained  to  the  residue  of  the 
plaintiffs'  claim.  These  checks  were  the  checks  of  Major  Hodge,  as  paymaster  of 
the  United  States  army,  upon  the  well  known  depository  of  the  funds  of  the 
government,  to  the  order  of  the  defendants,  and  were  sent  directly  to  the  payees, 
in  payment  of  the  private  debts  of  the  drawer,  and  were  collected  and  credited 
upon  the  account  of  Major  Hodge.  Upon  this  part  of  the  case,  the  court 
charged  the  jury  in  conformity  with  the  rule  of  law,  that,  when  a  trustee  de- 
livers, in  payment  of  his  individual  debts,  property  which  is  stamped  with  the 
insignia  of  ownership  as  trustee,  the  creditor  takes  the  property  with  notice  of 
the  trust,  and,  if  it  is  received  without  making  suitable  inquiry  as  to  the  right 
of  the  trustee  thus  to  dispose  of  the  property  of  the  cestui  qiie  trv^t,  the  recip- 
ient takes  it  at  his  peril  He  is  guilty  of  negligence  if  no  suitable  inquiry  is 
made.     The  general  rule  was  laid  down  with  sufficient  fullness. 

§  11 1.  W/iether  the  party  had  notice^  or  is  excused  from  making  inquiry^  is  a 
question  for  the  jury. 

But  the  fact  that  the  property  bears  upon  its  face  the  evidence  that  it  is 
owned  by  the  seller  or  the  payer,  as  trustee,  is  not  conclusive  upon  the  liability 
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of  the  defendant,  who  is  always  at  liberty  to  show  that  he  did  make  suitable 
inquiry.  If  he  receives  property  which  is  known  to  be  trust  property,  he  is 
prima  facie  liable  to  the  cestui  que  trusty  and  the  burden  is  thrown  upon  the 
defendant  of  explaining  his  conduct  to  the  satisfaction  of  the  jury.  The  de- 
fendants in  this  case  offered  evidence  which  was  proper  to  go  to  the  jury  in 
explanation  and  justification  of  their  acts.  They  gave  evidence  that  their  busi- 
ness, during  the  period  which  was  included  in  their  transactions  with  Major 
Hodge,  was  enormously  large;  that  their  time  was  so  engrossed  that  they  could 
not  examine  checks;  that  checks  were  indorsed,  when  presented  to  them,  by 
the  person  whose  business  it  was  to  make  the  deposits,  without  examination  or 
without  reading,  or  looking  at  the  face  of,  the  check;  and,  therefore,  that  they 
did  not  know  that  these  were  sub-treasury  checks.  I  have  reason  to  know 
that  the  case,  so  far  as  it  concerned  this  class  of  remittances,  turned,  in  the 
minds  of  the  jury,  upon  the  evidence  which  was  thus  oflfered  by  the  defend- 
ants, of  their  want  of  knowledge  upon  whom  the  checks  were  drawn.  I  was 
of  the  opinion,  at  the  time  of  the  trial,  that  the  case  was  not  such  as  to  justify 
a  direction  to  the  jury  to  find  a  verdict  for  $93,000  in  favor  of  the  plaintiffs. 
There  was  a  question  of  fact  which  involved  a  large  amount  of  property,  and 
which  involved,  to  some  extent,  the  character  of  the  defendants,  which  was 
proper  to  be  submitted  to  a  jury.  I  am  still  of  the  opinion  that  it  should  have 
been  so  submitted,  or  else  that  the  principle  of  trial  by  jury  is  not  to  be  re- 
garded. But,  I  am  of  opinion,  after  careful  consideration  of  the  case,  that  the 
evidence  was  such  that  the  supervisory  power  of  a  court  should  be  interposed, 
and  that  the  facts  should  be  submitted  to  the  scrutiny  of  another  jury. 

§  112.  The  law  of  new  trials. 

It  is  not  necessary  for  me  to  consider  the  subject  of  new  trials  upon 
the  ground  that  the  verdict  was  against  the  weight  of  the  evidence.  The 
principles  of  law  are  well  known.  It  is  sufficient  for  me  to  saj^  that 
if  the  plaintiff  in  this  case  was  an  individual  cestui  que  trusty  whose  prop- 
erty had  been  thus  placed  by  an  unworthy  trustee  in  the  hands  of  the 
defendants,  I  should  not  feel  satisfied  that  my  duty  had  been  discharged 
until  I  had  remitted  the  question  to  the  test  of  a  new  trial;  and,  although 
the  treasury  of  the  government  is  in  the  annual  receipt  of  millions,  and 
a  favorable  verdict  for  the  amount  which  is  at  stake  will  perhaps  be  of  no 
serious  benefit  to  the  United  States,  while  a  verdict  against  the  defendants  may 
have  the  effect  of  permanently  crippling  those  whom  financial  reverses  have 
already  rendered  insolvent,  yet  it  is  the  duty  ot  a  court  to  regard  solely  its 
obligations  as  a  court  of  justice,  and  not  to  be  swayed  by  the  comparative  effect 
of  its  decisions  upon  the  parties.  The  magnitude  of  the  amount  which  is  in- 
volved in  this  case,  and  the  serious  detriment  which  would  accrue  to  the  de- 
fendants from  a  verdict  against  them,  while  such  a  verdict  would  be  of  very 
slight  value  to  the  plaintiffs,  I  think  had  some  influence  upon  the  minds  of  the 
jury.  I  have  doubted  whether  the  discretionary  power  of  the  court  should  be 
exerted  in  favor  of  a  new  trial,  when  an  exceedingly  intelligent  and  capable 
jury  had  once  rendered  a  verdict,  after  an  absence  of  only  fifteen  or  twenty 
minutes,  and  when,  in  consequence  of  the  insolvency  of  the  defendants,  a  dif- 
ferent verdict,  if  it  should  be  rendered,  would  in  all  probability  be  of  no 
pecuniary  value  to  the  United  States,  but  I  am  satisfied  that  these  considera- 
tions are  subordinate  to  those  which  I  have  already  stated. 

The  plaintiffs  also  moved  for  a  new  trial  upon  the  ground  of  error  of  law  in 
the  charge  and  rulings  of  the  court.     It  is  not  necessary  to  consider  these 
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qiiestiouS)  in  view  of  the  disposition  whioh  has  been  made  of  the  motion.   The 
motion  for  a  new  trial  is  granted. 

BROWN  V.  NOTES. 
(Circuit  Court  for  Mafisachtwetts:  2  Woodbury  A  Miuot,  75-86.    1846.) 

Statement  of  Facts. —  This  was  assumpsit  for  goods  sold,  money  had  and 
received,  etc.,  by  a  citizen  of  Rhode  Island  against  citizens  of  Massachusetts. 
The  sum  claimed  was  $1,000.  The  defendants  were  Noyes  and  Cobb.  In  sup- 
port of  the  money  count,  a  note  for  $250  was  offered  in  evidence,  to  C.  A. 
CJobb,  or  order,  and  signed  by  Noyes  &  Cobb^  with  proof  of  its  indorsement 
to  the  plaintiffs.  Evidence  of  another  note  of  like  tenor  was  offered.  The 
notes  were  payable  at  "  either  bank  in  Boston."  The  reasons  urged  for  a  new 
trial  are  stated  in  the  opinion. 

§  113.  ^otes  are  admissible  under  the  mo7iey  counts  in  a  suit  by  the  payee  or 
indorsee  against  the  maker.     {See  §  204.) 

Opinion  by  Woodbury,  J. 

In  respect  to  the  first  objection  that  these  notes  were  not  competent  evidence 
under  the  money  counts,  the  practice  in  England,  as  well  as  in  the  United 
States,  has  been  too  long  and  too  uniform  in  favor  of  it  to  be  disturbed  now. 
It  was  a  very  natural  and  obvious  practice  in  suits  between  the  original 
parties  to  a  note.  4  Pick.,  421;  19  Pick.,  13;  2  K  H.,  331;  3  K  H.,  80;  6 
K  H.,  51;  1  Har.  &  Gill,  468;  1  Chit.  PL,  372;  1  Camp.  K  P.,  75.  Be- 
cause  the  note  not  only  admitted  "value  received,"  so  as  to  furnish  a  good 
ground  for  a  promise  to  pay  a  certain  amount  in  money  (3  D.  &  E.,  174),  and 
which  is  thus  one  of  the  strongest  species  of  evidence  in  writing  of  having  had 
money,  or  money's  worth  to  that  amount,  but  the  note,  by  the  decisions  in 
Massachusetts  and  in  the  courts  of  the  United  States,  was  not  a  merger  or  bar 
to  the  original  cause  of  action.  See  The  Chusan,  2  Suran.,  455,  and  cases 
cited  there;  Hughes  v.  Wheeler,  8  Co  wen,  77;  Leland  et  al,  v.  The  Medora,  at 
this  session,  14  Pick.,  285 ;  2  Mete,  261.  Hence,  the  original  debt,  being  for 
goods  or  money  had,  could  as  properly  be  sued  for  as  the  note,  and  required 
less  care  and  risk  than  a  special  declaration  on  the  note  itself.  But  extending 
the  practice  to  indorsers  of  the  note  was  going  a  step  farther,  and  not  so  clearly 
right,  but  is  still  well  settled  by  adjudged  cases.  See  4  Esp.  C,  201 ;  7  Halst. 
K.,  141;  6  Greenl.  R,  220;  12  Johns.,  Ill;  8  Cowen,  83.  More  especially  it  is 
the  practice  in  this  state,  and  on  very  sound  principles,  scientifically  explained 
in  Wilder  v.  Fisk,  4  Pick.,  421.  See,  also,  19  Pick.,  13;  12  Pick.,  136;  11  Pick., 
316;  16  Pick.,  345;  12  Mass.,  172;  15  Mass.,  69,  433.  So  in  Paige's  Adm'r  v. 
Bank  of  Alexandria,  7  Wheat.,  35,  the  indorsee  is  held  prima  facie  entitled 
thus  to  recover,  though  the  case  is  open  to  evidence,  disproving  the  presumption 
from  the  face  of  the  note.  The  vindication  of  this  practice  probably  rests  on 
the  fact  of  the  acknowledged  indebtedness  to  the  payee  and  the  promise  to  pay, 
not  only  to  him,  but  any  person  he  may  order  or  appoint.     2  Bl.  R.,  1269. 

There  is  a  privity  in  law,  too,  as  well  as  the  above  contract  to  pay  the  holder, 
if  ordered  by  the  promisee.  As,  for  instance,  the  maker  admits  he  has  had 
money,  which  he  holds  in  trust  not  only  for  the  promisee,  but  any  other 
person  whom  he  may  appoint,  and  who  advances  a  good  consideration  so  as  in 
equity  to  be  entitled  to  the  amount.  Ellsworth  ^^  Brown,  11  Pick.,  319;  State 
Bank  v.  Hurd,  12  Mass.,  172;  Eamsdale  v.  Searl,  12  Pick.,  129.  Nor  does  this 
construction  work  injustice  to  the  promisor  if  he  is  allowed  any  defense  to  the 
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merits^  as  against  the  indorsee^  under  a  sait  in  this  form,  which  he  would  be 
allowed  if  prosecuted  in  a  different  fonn,  7  Wheat.,  35,  sernh.  That  he  should 
be  indulged  in  such  a  defense  to  the  note,  therefore,  seems  reasonable;  as  if, 
for  example,  it  was  indorsed  after  due,  and  he  has  a  good  set-off;  or  was  given 
for  some  illegal  consideration,  making  it  void  even  in  the  hands  of  third  persons. 
Xo  such  defense  was  excluded  here,  as  none  such  was  set  up.  It  is  contended 
also,  that  the  suit  on  the  money  count  should  be  open  to  any  objection,  as  if 
the  note  was  a  special  written  contract^  and  hence  if  it  contains  any  stipula- 
tions as  to  time  or  place  of  payment,  different  from  what  exist  on  merely  hav- 
ing money  of  another,  those  stipulations  ought  to  control  the  parties,  and  are 
of  such  a  special  nature  as  not  to  be  recovered  on,  except  in  special  counts^ 
either  upon  the  original  agreement  or  the  note.  But  as  this  is  made  the  fourth 
substantive  ground  for  setting  aside  the  verdict,  I  will  postpone  and  consider  it 
further  under  that  head. 

§  114.  Averifients  to  show  juriadiotian  of  federal  courts  —  on,  money  ooutUs 
and  in  suits  on  notes. 

The  second  reason  for  a  new  trial  does  not  come  within  the  list  of  defenses 
to  the  note  itself,  but  it  is  a  mere  objection,  arising  on  the  writ  and  declara- 
tion, to  the  jurisdiction  of  this  court,  and  is  founded  on  the  idea  that  the  same 
averments  must  be  made  in  a  count  for  money  had  and  received,  where  it  is 
afterwards  supported  in  evidence  by  a  note  indorsed  or  assigned  to  the  plaint- 
iff, as  are  required  in  a  special  count  on  the  note  itself.  But  in  this,  I  apprehend^ 
there  is  some  error.  The  usual  rules  of  pleading  must  be  conformed  to  under 
different  declarations,  and  also  enough  must  appear  on  them,  when  a  suit  is 
brought  in  this  court,  to  give  it  prima  facie  jurisdiction  of  the  cause  of  actioa 
set  out.  4  Dall.,  8-11 ;  5  Cranch,  186.  Hence  in  this  case,  the  parties  being 
alleged  to  be  citizens  of  different  states,  and  the  amount  claimed  as  large  as 
$500,  and  for  money  had  and  received,  all  is  alleged  which  is  required  under 
the  judiciary  act,  in  an  action  like  this  for  money  had,  to  give  to  this  court 
prima  facie  jurisdiction.  1  Sumn.,  578;  MoUin  v,  Ferrens,  9  Wheat.,  537- 
539;  3  Dall.,  41;  Nesmith  et  al.  v.  Calvert,  1  Woodb.  &  M.,  38;  Wood  v. 
Wayne,  2  Cranch,  9.  And  it  is  not  contested,  that  those  counts  are  not  in  the 
usual  and  technical  form  required  by  the  rules  of  good  pleading  in  actions  for 
money  had  and  received.  But  had  the  cause  of  actioa  as  set  out,  been  a  dec- 
laration on  an  indorsed  note  in  favor  of  the  plaintiff,  as  indorsee,  against  the 
maker,  the  averment  that  he  was  a  citizen  of  Rhode  Island,  and  the  defendant 
a  citizen  of  Massachusetts,  would  perhaps  not  have  been  sufficient  to  give  to  us 
jarisdiciionpf^iTjia facie  under  the  judiciary  act.  Because  that  act  in  its  11th 
section  provides,  that  no  court  of  the  United  States  shall  have  ^^  cognizance  of 
any  suit  to  recover  the  contents  of  any  promissory  note,  or  other  chose  in  ac- 
tion in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  m  such 
court  to  recover  the  said  contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange."  1  Statutes  at  Large,  79.  Hence  in  order 
to  entitle  the  indorsee  to  sue  here  on  such  a  note,  when  he  declares  on  it,  he 
must  also  aver  in  his  declaration,  that  the  original  payee  was  a  citizen  of  a 
different  state  from  the  maker,  so  as  to  be  entitled,  on  the  face  of  the  declara- 
tion, to  sue  in  this  court  upon  it  without  an  assignment.  Without  such  an 
averment  in  a  special  count  on  a  note,  it  would  be  bad  on  a  writ  of  error.  2 
How.,  243;  2  Cranch,  125.  If  no  jurisdiction  appears  on  the  record,  the 
supreme  court  will  dismiss  the  whole  case.     Bingham  v.  Cabot  et  al.y  3  DalL, 

50 


§114.  ACTIONS. 

382;  8  Pet,  148;  Story,  Eq.  PI.,  §  26,  note.  Though  after  final  judgment,  it 
could  not  be  treated  as  an  absolute  nullity,  nor  vacated  on  motion,  by  the  same 
court.  5  Cranch,  185;  6  Cranch,  267;  10  Wheat.,  193;  10  Pet,  451;  3  Ohio, 
306;  Wilder. Commonwealth,  2  Mete,  408;  Ilopkm  v.  Commonwealth,  3 Mete, 
460.  The  policy  of  this  clause  in  the  judiciary  act  was  to  prevent  parties 
from  coming  into  this  court  by  assignments,  when  those  previously  interested 
were  not  entitled  to  come  here;  and  furthermore,  not  to  encourage  assignments 
to  persons  living  remote,  with  a  view  to  embarrass  and  exclude  equitable 
defenses  in  set-ofif. 

The  declaration,  then,  being  in  legal  form  in  the  present  case  as  for  money 
had  and  received,  and  having  all  the  averments  which  in  such  a  case  are  ne- 
cessary by  the  judiciary  act  to  give  to  this  court  prima  facia  jurisdiction,  this 
objection  cannot  prevail.  It  is  very  common  for  a  plaintifif  to  have  several 
remedies  in  different  forms  for  the  same  cause  of  action ;  such  as  assumpsit 
and  debt,  or  trover  and  trespass  or  replevin,  as  well  as  in  different  counts  in  a 
declaration  in  the  same  form  of  action.  But  the  counts,  whether  in  the  same 
or  different  forms  of  action,  are  unlike,  and  averments  are  usually  necessary 
in  one,  which  would  be  unnecessary  if  not  bad  in  another.  At  the  same  time, 
when  going  to  the  evidence  offered  in  the  case,  should  it  appear  from  that,  this 
court  had  in  truth  no  jurisdiction  of  the  subject  matter,  or  the  parties,  it 
probably  would  not  proceed  to  render  judgment  in  the  cause.  See  in  United 
States  V.  New  Bedford,  this  term,  and  cases  there  cited ;  Rhode  Island  v.  Mas- 
sachusetts, 12  Pet.,  719;  2  Gallis.  C.  C,  345.  Because  from  the  peculiar 
structure  of  this  court,  as  one  of  special  and  limited  jurisdiction,  whenever 
and  however  that  appear  to  be  wanting,  while  the  case  is  pending,  the  court 
feels  unusually  bound  to  halt.  Though  it  might  be  otherwise  in  most  courts, 
where  the  want  of  jurisdiction  relates  only  to  the  person,  and  a  plea  in  abate- 
ment to  the  jurisdiction  is  there  necessary,  or  is  considered  as  waived  by  plead- 
ing to  the  merits.  Wood  v.  Mason,  1  Sumn.,  578;  Conrad  v.  Insurance 
Company,  1  Pet,  458;  3  How.,  425;  1  Chit  PL,  480;  10  Pet,  473;  1  Mason 
C.  C,  363.     See  on  this.  Union  Bank  v.  Massachusetts.     See  3  How.,  413. 

How  is  it,  then,  on  turning  to  the  evidence?  From  that  it  appeare  this  note 
was  originally  given  by  a  person,  a  citizen  of  Massachusetts,  to  a  citizen  of 
Rhode  Island ;  and  hence  the  maker  of  it  could  be  sued  on  the  note,  or  for 
money  had  and  receive<l,  in  this  court,  without  any  assignment;  and  the  as- 
signment was  not  necessary  to  confer  jurisdiction  on  this  court  in  a  suit  either 
on  the  note,  or  on  the  original  consideration  for  it.  Such  is  the  case,  also,  when  a 
note  runs  to  bearer  or  to  the  maker  and  his  own  order,  and  is  indorsed  by  him. 
In  neither  of  these  cases  does  the  note  stand  originally  so  favorably  in  truth 
and  good  faith  for  the  jurisdiction  of  this  court;  because  in  neither  could  the 
person  named  as  payee  sue  here,  if  he  was  a  citizen  of  the  samp  place  as  the 
promisor,  as  he  always  must  be  when  payable  to  himself.  But  as  no  formal 
assignment  is  necessary  in  either  to  give  jurisdiction  here  over  the  note,  and 
as  none  was  necessary  in  the  present  case,  they  stand  alike  in  that  respect,  and 
may  all  be  sued  here  by  other  persons  of  other  states.  See  the  cases  to  bearer, 
etc.,  cited  in  Smith  v.  Towne,  in  this  district;  1  Woodb.  &  M.,  115;  1  Story 
E.,  29;  Bonafee  v,  Wilkins,  3  How.,  576;  1  McLean  C.  C,  132;  2  Pet,  326; 
1  Mason  C.  C,  251;  Evans  v.  Gee,  11  Pet.,  80.  This  objection  is,  therefore, 
untenable.  That  virtually  disposes  of  the  third  objection,  also,  as  it  is  merely 
a  ramification  of  the  second  one. 
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§  1 1 5«  In  Mas8achvsett8  a  note  accepted  for  a  debt  due  does  not  merge  the  debt^ 
and  does  not  control  the  recofvery. 

The  fourth  and  last  exception  to  the  course  pursued  at  the  trial  is  to  the 
dispensing  with  any  evidence  of  a  demand  of  the  note,  or  the  money  due  at 
one  of  the  Boston  banks,  and  it  raises  a  question  of  some  complexity.  *  Where, 
as  in  Massachusetts  and  in  the  courts  of  the  United  States,  notes,  accepted  for 
a  debt  due,  are  not  considered  as  merging  the  debt,  and,  unlike  special  con- 
tracts in  writing,  generally,  do  not  preclude  the  party  from  resorting  to  a  suit 
on  the  original  cause  of  action,  doubt  exists  whether,  on  principle,  the  terras 
of  the  note,  as  to  the  time,  place,  and  manner  of  payment  are  restrictive,  and 
govern  in  any  way,  or  to  any  extent  the  right  to  recover  on  the  original  debt. 
See  cases  before  cited.  If  the  note  is  a  mere  collateral  security  for  the  debt, 
or  a  mere  collateral  undertaking,  fixing  new  terms  for  itself,  but  not  operating 
as  a  contract  substituted  fully  or  entirely  for  the  original  debt,  then,  on  prin- 
ciple, it  should  be  laid  aside,  and  have  no  influence  on  the  suit  for  the  consider- 
ation. But  if  the  note  was  a  substitute  or  merger,  then  of  course  it  ought  to  be 
declared  on,  and  its  terms  in  detail  should  control  the  right  of  recovery,  whether 
a  general  count  is  substituted  for  a  special  one,  or  not.  As  before  remarked, 
however,  the  rule  in  Massachusetts  and  this  court  not  being  generally  that  the 
note,  is  a  merger  of  the  original  contract  or  debt,  it  would  seem  logical  to  con- 
sider all  its  special  terms  as  relating  to  itself,  and  not  the  original  debt,  and  to 
treat  one  as  entirely  collateral  to  the  other,  and  standing  on  its  own  terms.  I 
am  inclined  to  think,  also,  that  in  such  case,  in  strict  law,  its  terms  would  not 
control  the  recovery,  if  there  were  no  ^imitations  in  fact  in  the  original  con- 
sideration as  to  the  time  and  place  of  payment.  But  if  there  were,  those  terms 
should  still  govern  in  a  count  for  the  original  consideration,  as  much  as  in  a 
count  on  the  note ;  and  the  note  itself,  when  no  other  evidence  is  oflfered  of  the 
terms  attached  to  the  original  consideration,  is  presumptive  evidence  that  con- 
ditions or  terms  belonged  to  the  latter,  like  those  inserted  in  the  note.  1  Chit. 
PL,  372,  and  note.  Considering  that  to  be  the  true  rule,  and  this  is  the  aspect 
of  the  case  most  favorable  to  the  defendant,  then  the  only  question  would  be, 
whether  those  terms  here  have  been  substantially  complied  with.  It  is  apparent 
from  the  date  of  the  writ.  May  20,  184:6,  that  both  notes,  before  suit,  had  be- 
come due;  and  it  is  conceded  that  no  evidence  was  given  at  the  trial  of  any 
demand  at  either  of  the  Boston  banks,  the  designated  place  of  payment  in  both, 
or  of  anjr  readiness  by  the  defendant,  to  pay  at  either.  Was  the  plaintiif  then 
bound  in  law  to  make  such  a  demand  before  being  able  to  sustain  an  action 
against  the  maker  on  the  note? 

It  has  been  frequently  adjudged  that  the  maker  of  a  note  and  the  acceptor 
of  a  bill  of  exchange  stand  in  this  respect  on  the  same  footing.  Story  on 
Prom.  Notes,  §  269,  note.  It  has  been  farther  held  in  England,  in  several  cases 
in  the  king's  bench,  that  where  one  special  place  is  named  for  payment,  a  de- 
mand there  is  not  necessary  to  sustain  an  action  against  the  acceptor,  but  only 
against  indorsers  or  drawers  (2  C^mp.,  498);  while  in  the  common  pleas  a  dif- 
ferent doctrine  once  prevailed  as  to  acceptors.  Rowe  v.  Young,  2  Brod.  & 
Bing.,  165;  Story  on  Prom.  Notes,  §  228,  and  note.  After  this  conflict,  eight 
of  the  twelve  judges  gave  opinions  in  favor  of  the  views  in  the  king's  bench. 
But  the  house  of  lords  decided  as  in  the  common  pleas.  Thereupon  parlia- 
ment, by  statute  of  1  and  2  George  IV,  ch.  78,  confirmed  the.  views  of  the  king's 
bench,  and  enacted  that,  in  such  a  case,  no  demand  need  be  made  at  the  place 
designated  for  payment,  in  order  to  sustain  a  suit  against  the  acceptor.     In  this 
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coQBtry  most  of  the  deoisions  havB  been  inconfonaity  with  those  in  the  king's 
bench,  and  what  is  adopted  in  this  act  of  parliament.  4  Johns.,  183;  17  Johns., 
248;  8  Cowen,  271 ;  6  Leigh,  522;  4  Habted,  789.  More  especially  have  they 
been  so  in  Massachusetts  and  in  the  su{b*eine  court  of  the  United  States.  8 
Mass.,  480;  United  States  v.  Smith,  11  Wheat.,  172;  Wallace  v.  McOonnell,  13 
Pet.,  36.  And  though  different  views  seem  to  have  been  entertained  by  my 
predecessor  (Picquet  v.  Curtis,  1  Snmn.,  478 ;  Story  on  Prom.  Notes,  §  227,  p. 
274),  and  by  Chancellor  Kent  (3  Kent  Comm.,  97),  yet  the  established  prece- 
dents just  referred  to  cannot  with  propriety  be  departed  from  by  us.  I  refrain, 
therefore,  from  going  into  an  examination  of  the  principle  involved  in  them. 
It  ought,  however,  to  be  noticed  here,  that  this  note  does  not,  like  those  in  most 
of  the  precedents,  designate  a  single  bank  or  house  for  payment,  but  "  either 
of  the  banks  in  Boston."  And  though  this  expression  has  been  considered  as 
equivalent  to  the  designation  of  one  bank,  for  some  purposes  (Story  on  Prom. 
Notes,  §  232),  yet  it  strikes  me  as  being  open  to  a  wider  and  looser  course  of 
action  a^  to  the  demand,  on  the  part  of  the  holder,  in  order  to  charge  the  maker 
of  the  note.  When  only  one  place  is  named,  it  raises  some  presumption  that 
when  the  day  arrives  the  maker  will  have  funds  there  to  satisfy  the  note. 
And  it  has  been  held  that  if  he  has,  it  may  be  a  defense  to  the  action,  where 
no  demand  was  made,  or  is  held  to  be  necessary. 

But  however  this  may  be,  on  principle,  when  but  one  place  is  named,  if  the 
place,  on  the  contrary,  be  all  or  either  of  the  banks  in  Boston,  as  in  this  instance, 
no  presumption  can  arise  that  he  will  have  funds  in  each  of  them,  at  the  day, 
to  meet  the  note.  The  reason  for  this  expression  in  such  case  is  not  that  he 
has  or  intends  to  have  funds  in  all  of  them  for  this  purpose,  but  that  if  the 
holder  chooses  to  lodge  the  note  in  either  of  those  banks,  and  cause  notice  of  it 
to  be  communicated  to  him,  he  will  then  place  funds  there.  It  can  be  no  disap- 
pointment or  injury  to  the  maker  in  such  case  not  to  have  this  done,  as  there 
can  be  presumed  to  have  been  no  previous  arrangements  made  at  all  the  banks. 
Indeed,  if  they  had  been  made  at  one  of  them,  or  only  in  the  city  of  Boston^ 
they  would  probably  be  available  and  very  acceptable  to  discharge  the  note  in 
any  part  of  Massachusetts,  as  funds  in  Boston,  being  usually  the  most  valuable^ 
are  most  acceptable.  But  there  is  no  evidence  here  that  funds  were  in  truth 
ready  in  any  place  or  bank  in  this  city,  and  were  not  very  likely  to  be  by  one 
who  is  said  to  have  gone  into  insolvency  about  the  time  the  notes  fell  due,  and 
of  whom  the  holder  of  the  note  would  doubtless  have  been  pleased  to  accept 
funds  in  any  part  of  the  state,  and  would  have  demanded  them  at  some  of  the 
banks  in  the  city,  if  under  the  circumstances  there  had  been  the  slightest  ex- 
pectation of  payment  at  either  of  them.  In  strict  pleading,  if  objected  to,  as 
now,  there  would  have  been  a  plausibility  in  requiring  a  special  contract,  if 
one  preceded  the  note,  to  be  declared  on  specially.  See  1  Chit.  PL,  372,  and 
notes  and  cases  cited.  But  this  was  not  made  a  specific  objection,  and,  if  it 
was,  probably  it  could  not  prevail  under  the  fact  that  the  time  of  payment  bad 
expired  before  suit,  and  that  the  special  plaqp  of  payment  named  in  the  note 
does  not,  under  the  decisions  and  principles  before  referred  to,  alter  the  legal 
effect  of  the  note,  or  original  consideration  of  which  it  is  proof,  from  being  due 
generally,  provided  the  party  chooses  so  to  call  for  it  from  the  maker.  The 
verdict  cannot  be  set  aside. 
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LONSDALE  v.  BROWN. 
(Circuit  Court  for  Pennsylvania:  4  Washington,  148-158.    1821.) 

Opinion  by  Washington,  J. 

Statement  of  Facts. —  This  case  comes  before  the  court  npon  two  rules  to 
show  cause,  1.  Why  the  judgment  should  not  be  arrested;  and  2.  Why  a  new 
trial  should  not  be  granted  ? 

1.  In  support  of  the  first  rule,  certain  exceptions  were  taken  to  the  second, 
third,  fourth  and  fifth  additional  counts  in  the  declaration.  We  shall  direct 
our  attention  principally  to  the  fourth  count,  because  this  was  the  one  which 
the  counsel  seemed  to  consider  the  most  faulty.  It  states,  '*  that  the  defendant 
being  on  the  1st  of  November,  1809,  at  Philadelphia,  indebted  to  the  plaintiff 
on  a  certain  bill  of  exchange,  of  which  the  defendant  was  the  drawer,  in  the 
sum  of  $600,  he  then  and  there  averred  to  the  plaintiff  that  he  was  then  not 
able  to  pay  the  said  bill,  but  promised  the  plaintiff  that  if  he  would  grant  to 
the  defendant  indulgence  in  time,  he,  the  defendant,  would  pay  to  the  plaintiff 
the  amount  of  said  bill,  whenever  he,  the  defendant,  should  be  able  to  pay  the 
same;  and  the  plaintiff  avers  that  he  did  grant  a  reasonable  indulgence  in  time 
to  the  defendant;  and  further,  that  at  the  time  this  action  was  brought,  the 
defendant  was  able,  and  had  the  means  to  pay  the  said  bill,  but  that  he  had 
nevertheless  refused  to  pay  the  same,"  etc.  The  objections  made  to  this  count 
are,  1.  That  the  consideration  being  past,  it  affoixis  no  ground  to  support  an 
assumpsit  to  pay  an  existing  debt.  2.  That  the  contract  as  set  forth  was  all  on 
one  side;  the  count  not  stating  that  the  conditional  promise  of  the  defendant 
was  accepted  b}''  the  plaintiff.  3.  That  although  the  promise  might  have  been 
given  in  evidence  to  establish  the  original  debt,  if  the  action  had  been  to  re- 
cover the  same,  it  is  not  of  itself  a  ground  of  action;  because,  if  it  be,  then 
there  would  be  two  independent  subsisting  contracts,  upon  either  of  which  the 
plaintiff  might  bring  his  action.  4.  That  forbearance  is  not  a  sufficient  consid- 
eration to  raise  an  assumpsit,  unless  it  be  specific  and  reasonable  in  point  of 
time,  which  this  is  alleged  not  to  be. 

§  1 1 6«  A  past  consideration  will  support  assumpsit. 

In  support  of  the  first  objection,  the  counsel  cited  no  authorities,  and  we  take 
the  rule  to  be,  that  a  promise  to  pay  a  sum  of  money  on  a  consideration  exe- 
cuted, if  it  was  induced  by  the  request  of  the  defendant,  or  by  some  previous 
duty,  or  if  the  debt  be  continuing  at  the  time,  or  is  barred  by  a  rule  of  law  or 
provision  of  some  statute,  as  the  act  of  limitations,  bankruptcy,  and  the  like,  is 
good  to  maintain  an  assumpsit.  This  is  laid  down  by  Powell  in  his  Essay  on 
Contracts,  350,  351,  who  cites  Hodge  v.  Vavasor,  1  Roll's  Rep.,  413;  Johnson 
v.  Astell,  1  Leon.,  198;  T.  Raym.,  260.  See,  also,  3  Salk.,  96.  But  it  is  unneces- 
sary to  examine  this  position  further,  because  in  this  case  the  promise  was  "to 
pay,  if  the  plaintiff  would  give  time  to  the  defendant ; "  w^hich  was  a  new  con- 
sideration, and  clearly  sufficient  to  uphold  the  promise,  being  a  benefit  to  the 
defendant,  and  an  injury  to  the  plaintiff.  The  cases  upon  this  subject  are  both 
numerous  and  uniform,  a  few  of  which  only  it  will  be  necessary  to  refer  to. 
Bedwell  v.  Catten,  Hob.,  216;  Cro.  Eliz.,  74,  75,  849,  881,  665;  Map  v,  Sidney^ 
Cro.  Jac,  683;  1  Roll's  Ab.,  27,  pi.  49,  34. 

§  117.  It  is  not  necessary  to  aver  that  the  plaintiff  agreed  to  give  indulgence 
in  time  in  declaring  upon  a  promise  to  pay  when  able. 

The  second  objection  is  opposed  by  all  the  cases  and  precedents  which  refer 
to  this  subject.     In  all  the  cases  referred  to  in  answer  to  the  first  objection,. 
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where  a  new  prom  ise  in  consideration  of  forbearance  was  the  ground  of  the  action, 
the  declarations  state  the  promise,  the  consideration,  and  the  forbearance,  with- 
out any  averment  that  the  plaintiflf  had  agreed  on  his  part  to  forbear.  Such, 
too,  are  the  precedents.  See  2  Chitty's  Plead.,  82,  3,  i.  The  case  of  Map  v. 
Sidney,  Cro.  Jac,  683,  was  assumpsit  on  a  promise  to  pay  in  consideration  of 
forbearance,  with  an  averment  that  the  plaintiff  did  forbear  for  such  a  time, 
and  this  was  decided  to  be  sufficient,  and  that,  if  the  defendant  had  paid  this 
debt;  and  the  plaintiff  had  afterwards  sued  on  the  original  cause  of  action,  the 
defendant  might  have  maintained  an  action  on  the  case  against  him. 

§  118.  Suit  may  he  brought  on  the  old  contract^  aiid  the  new  promise  be  given 
in  evidence  m  har  of  the  statute  of  limitations. 

As  to  the  third  objection,  it  may  be  conceded,  that  an  action  may  be  main- 
tained on  the  original  cause,  and  the  new  promise  given  in  evidence  to  avoid 
the  operation  of  the  act  of  limitations,  or  to  obviate  an  objection  grounded  on 
the  omission  to  give  due  notice  of  the  dishonor  of  a  bill  of  exchange.  This 
was  the  case  of  Thompson  v.  Osborne,  2  Starkie,  98,  and  there  are  many  cases 
of  the  same  kind  which  might  be  quoted.  But  it  is  not  less  true,  from  the  cases 
referred  to  under  the  first  head  of  objections,  that  the  action  may  be  supported 
upon  the  new  promise;  and  Selwin,  p.  52,  who  states  that  the  plaintiff  is  not 
obliged  to  declare  on  the  new  promise,  but  may  do  so  on  the  old,  and  give  the 
new  in  evidence,  adds,  "  that  some  pleaders  of  eminence  declare  on  both  prom- 
ises." Whether,  upon  a  declaration  on  the  old  promise,  the  plaintiff  can  give 
in  evidence  a  new  conditional  promise,  varying  from  the  old  one,  may  admit 
of  some  doubt.  In  the  case  of  Smith  v,  Davis,  4  Esp.  N.  P.  Cases,  and  Bes- 
ford  V.  Sanders,  2  H.  Black.,  116,  this  was  permitted.  In  a  former  action  be- 
tween these  parties  upon  this  bill  of  exchange,  3  W.  C.  C.  Rep.,  404,  this  court 
was  of  opinion  that  a  conditional  promise  could  not  be  given  in  evidence,  in 
answer,  to  the  act  of  limitations,  because  it  did  not  correspond  with  the  promise 
laid  in  the  declaration,  and  if  put  into  the  form  of  a  plea,  it  would  have  been 
a  departure  from  the  declaration.  This  opinion  is  strongly  supported  by  the 
case  of  Hickman's  Executors  v.  Walker,  Wills'  Rep.,  27,  which  was  an  action 
by  an  executor  on  a  promise  to  the  testator;  and  upon  a  plea  of  the  act  of 
limitations,  it  was  decided  to  be  a  departure  to  reply  a  new  promise  to  the 
executor.  See  also  Dean  v.  Crane,  Salk.,  28 ;  2  L.  Raym.,  1101 ;  3  East,  409 ;  2 
Hen.  &  Munf.,  401.  In  some  of  the  above  cases,  it  is  said  that  the  plaintiff 
should  have  declared  on  the  new  promise  to  himself ;  and  in  2  Stra.,  890,  Execu- 
tors of  the  Duke  of  Marlborough  v.  Widmore,  the  plaintiff  had  leave  to  amend 
his  declaration  for  that  purpose.  Until  otherwise  instructed  by  the  supreme 
court,  we  shall  adhere  to  the  opinion  given  in  the  former  case. 

§  1 1 9.  Where  the  promise  is  to  pay  in  consideration  of  forbearance^  th^  forbear- 
ance must  be  for  a  reasonable  time. 

4.  The  last  objection  was  principally  relied  upon  by  the  defendant's  counsel. 
It  was  strongly  insisted  that  no  specific  time  of  forbearance  was  stipulated  in 
this  case,  and  that  the  plaintiff  might  have  brought  his  suit  in  an  hour  after 
the  promise  was  made.  If  the  promise  in  this  case  was  such  as  the  counsel 
have  contended  it  was,  we  admit  the  conclusion,  in  point  of  law,  to  be  correct. 
If,  for  example,  the  promise  of  forbearance  be  for  a  short  time,  such  a  forbear- 
ance would  not  be  a  good  consideration,  and  that  for  the  reason  assigned  by 
the  counsel.  Lutwich  v.  Hussy,  Cro.  Eliz.,  19.  But  we  take  the  rule  to  be, 
that,  if  the  promise  be  to  forbear  for  a  convenient  or  reasonable  time,  either  in 
general  or  specific  terms,  or  indefinitely,  it  is  sufiicient  to  maintain  assumpsit; 
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for  in  the  latteir  caae  the  court  will  intenVl  the  forbearance  to  be  total  and  ab- 
solute, and  after  forbearing  for  a  reasonable  time,  the  plaintiff  may  bring  his 
action  upon  the  new  promise  and  is  not  obliged  to  wait  all  his  life*  Map  v.  Sid- 
ney, Cfo.  Jac,  683 ;  Linghen  v.  Broughton,  3  Bulst.,  206 ;  Boll's  Bep.,  87;  Moore, 
1167;  Mature  v.  West,  Cro.  Eliz,,  666 ;  Corny n,  in  his  Digest,  title  Actions  on  the 
case  upon  Assumpsit,  B.  1,  states  the  rule  that  forbearance  generally  is  a  good 
consideration.  He  cites  Hob.,  216,  and  Cro.  Eliz.,  887,  and  adds  as  the  reason, 
that  it  shall  be  intended  a  total  forbearance,  for  which  he  refers  to  Map  v,  Sidney, 
before  mentioned,  and  Thome  v.  Fuller.  In  Phillips  ^.  Sackford^  Cro.  Eliz.,  455, 
it  was  laid  down,  that  a  |H^mise  to  forbear  indefinitely  was  not  a  good  consid- 
eration; but  this  decision  was  clearly  overruled  by  the  other  cases  above 
xeferred  to.  In  this  case,  however,  there  is  no  necessity  to  rely  upon  these 
authorities,  becanse  here  was  a  reasonable  and  convenient  time  of  forbearance 
fixed ;  and  although  it  was  uncertain  at  the  time  as  to  its  duration,  yet  it  was 
referable  to  a  certain  standard,  viz. :  the  ability  of  the  d^endant  to  pay.  For 
we  understand  the  promise  to  be  'Hhat  the  plaintiff  would  forbear  until  the* 
defendant  should  be  able;"  on  the  happening  of  which  the  defendant  promised 
to  pay.  This  is  precisely  the  same  in  principle  as  the  case  of  May  v.  Alvares, 
Cro.  Eliz.,  887,  before  notice  for  another  purpose.  There  the  promise  was  to  de- 
liver goods  in  six  months,  in  consideration  of  forbearance  generally.  The 
plaintiff  did  not  promise  expressly  to  wait  six  months^  but  the  court  said  that 
this  was  to  be  implied^  and  the  consideration  was  deemed  sufficient  to  hold  the 
promise. 

§  120,  Tfihs  evidence  apply  to  one  count  which  ie  good^  cmd  the  verdict  he 
generaly  judgment  will  be  entered  on  the  good  count. 

Upon  the  whole  we  are  of  opinion  that  none  of  the  objections  to  this  count 
are  supported.  We  have  selected  the  fourth  count,  because  that  is  the  one  to 
which  the  evidence  applied,  and  we  have  endeavored  to  show  from  the  cases, 
that  the  objections  to  this  count  are  untenable.  It  is  unnecessary,  and  would 
be  a  waste  of  time,  to  notice  the  other  counts,  because,  if  any  one  count  be  good, 
and  the  evidence  given  at  the  trial  applied  only  to  that  count,  and  a  general 
verdict  be  given,  the  court  may  direct  the  judgment  to  be  entered  on  the  good 
count,  and  we  find  from  the  English  cases,  that  the  court  has  even  gone  so  far 
as  to  direct  Xh^ipoetea  to  be  amended  by  the  notes  of  the  judge,  and  the  verdict 
to  be  entered  upon  the  count  to  which  the  evidence  given  at  the  trial  applied, 
and  for  the  defendant  on  the  others.  Eddowes  v.  Hopkins,  Doug.,  876.  But 
this  cannot  be  done  on  a  writ  of  error,  and  in  that  case  the  court  can  do  no 
more  than  award  a  venire  de  novo.  Grant  v.  Astel,  Doug.,  780.  Williams  v. 
Breedon,  1  B.  &  P.,  829.  Now,  in  this  case,  the  evidence  applied  to  the  fourth 
count,  and  in  some  respects  to  the  fifth,  which  is  equally  unexceptionable.  A 
part  of  the  evidence  applied  to  the  original  counts,  to  which  no  objection  is 
made,  and  which,  on  the  motion  in  arrest  of  judgment,  are  not  before  the 
court. 

§  121.  Quosre:  Whether  a  bill  of  exchange  drawn  in  one  state  on  a  person  in 
another  state  is  an  iriland  or  foreign  bill  of  exchange. 

The  reasons  assigned  for  a  new  trial  are  the  following:  1.  That  a  protest 
for  non-acceptance  of  an  inland  bill  of  exchange  was  admitted  in  evidence. 
The  inquiry  then  is,  whether  a  bill  drawn  in  New  Orleans,  upon  a  person  living 
in  Pennsylvania,  is  an  inland  or  a  foreign  bill?  To  this  inquiry  my  attention 
has  been  directed,  because  to  this  alone  the  arguments  of  the  counsel  were  ap- 
plied. The  question  is  in  a  great  measure  new,  as  well  as  difficult,  and  ii^ivolves 
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general  principles,  in  relation  to  the  federal  union  of  these  states,  which  I  con- 
sider as  being  highly  important.  Foreign  and  irdcmd^  when  applied  to  bills  .of 
exchange,  are  terms  purely  technical,  which  we  have  borrowed  from  the  Eng- 
lish law,  to  which  it  is  proper  we  should  refer  for  their  true  meaning.  The 
English  elementary  writers,  in  distinguishing  the  one  kind  of  bill  from  the 
other,  make  use  of  different  expressions,  all  of  which,  however,  seem  intended 
to  mean  the  same  thing.  Kyd,  in  his  Treatise,  p.  8,  describes  foreign  bills  to 
be  those  which  pass  from  one  country  to  another,  and  inland  bills,  such  as  pass 
between  persons  residing  in  the  same  country.  Evans,  p.  2,  states  a  foreign  bill 
to  be  "  one  which  is  drawn  by  a  creditor  in  one  kingdom^  upon  his  debtor  in 
another,  and  an  inland  bill,  as  one  where  the  drawer  and  the  drawee  reside  in 
tkis  TdngdomP  '  Blackstone,  in  his  Commentaries,  voL  II,  p.  467,  uses  the  word 
abroad^  when  speaking  of  a  foreign  bill,  and  hi/ngdom^  in  reference  to  an  inland 
bill.  If  the  phrase  kingdom  is  to  be  taken  in  its  strict  sense,  to  mean  the  terri- 
tories belonging  to  the  king,  it  would  follow  that  bills  drawn  in  the  West  Indies. 
'  upon  England  would  be  considered  as  inland,  which  they  most  unquestionably 
are  not.  No  direct  authority  was  produced  by  the  counsel  on  either  side,  nor 
have  I  been  able  to  meet  with  any,  as  to  the  particular  character  of  bills  drawn 
out  of  England,  but  within  the  king's  dominions,  on  England.  It  was  said  by 
Treby,  justice,  in  the  case  of  Bromwich.-y.  Lloyd,  2  Lutw.,  1582,  "that  bills  of 
exchange  at  first  extended  only  to  merchant  strangers  trading  with  English 
merchants,  and  afterwards  to  inland  bills  between  merchants,  trading,  the  one 
with  the  other,  here  in  England^  and  afterwards  to  all  traders,  and  of  late,  ta 
all  persons  trafficking  or  not ;"  from  which  expressions  it  would  seem  that 
inland  bills  were  confined  to  persons  residing  in  England.  In  the  argument  of 
this  cause,  it  was  said  by  counsel  that  bills  drawn  in  Scotland  upon  England 
since  the  union  were  treated  as  inland;  and  if  any  direct  decision  to  that  effect 
had  been  produced,  I  should  have  deemed  it  worthy  of  serious  consideration. 
I  have  spared  no  pains,  during  the  vacation,  in  searching  for  such  a  decision, 
but  without  success.  Marius,  p.  2,  uses  some  loose  expressions  to  that  effect^ 
but  it  would  be  very  unsafe  to  rely  upon  them  as  authority.  In  Swift's  Treatise 
on  Bills,  p.  291,  the  learned  author  lays  it  down  that  bills  drawn  in  Ireland 
before  the  union,  and  in  their  colonies,  on  England,  were  treated  as  foreign 
bills.  He  adds,  "  I  know  not  whether  the  question  has  arisen,  how  a  bill  sball 
be  considered  drawn  in  any  other  state  in  the  union ;  but  the  practice  has  been, 
to  admit  protests  for  non-acceptance  and  non-payment  of  bills,  under  the 
official  seal  of  notaries  public,  to  be  conclusive  evidence  of  the  fact,  in  like 
manner  as  in  the  case  of  foreign  bills;  of  course,  they  may  be  considered  to  be 
foreign  bills."  I  refer  to  what  is  here  stated,  not  as*  the  kind  of  authority 
which  I  was  in  search  of,  but  as  the  statement  of  a  learned  judge  in  a  highly 
commercial  state,  in  relation  to  the  practice  of  lawyers  and  merchants  upon 
this  subject.  In  the  case  of  King  v.  Walker,  1  Black.  Rep.,  286,  it  was  said  by 
counsel,  and  not  contradicted  by  the  bench  or  bar,  "  that  it  had  been  questioned 
whether  Scotch  bills  of  exchange  were  inland  or  foreign  bills,  and  been  de- 
termined by  Chief  Justice  Ryder,  at  Guildhall,  that  they  were  foreign  bills." 
.^^  That  inland  bills,  prior  to  the  statute  of  the  8  and  9  William  III,  c.  17,  were 
*  considered  as  confined  to  England,  is  strongly  to  be  inferred  from  the  pro- 
visions of  that  statute,  which  speaks  of  bills  drawn  at  any  place  in  the  kingdom 
of  England,  domi7iion  of  Wales^  or  tovm  of  Berwick  upon  Tweed;  although 
Wales  and  Berwick  had  been,  previous  to  that  statute,  as  firmly  united  to  Eng- 
land as  Scotland  was  after  the  union.     It  is  possible  that  naming  Scotland  and 
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the  town  of  Berwick  was  unnecessary,  and  that  they  might  have  been  con- 
sidered as  included  under  the  general  terms,  hingdom  of  Eiigland.  However 
this  might  have  been,  it  would  seem  that  the  legislature  which  enacted  that 
statute  thought  otherwise,  or  it  is  not  likely  that  they  would  have  been 
iocladed  by  express  words.  If  bills  drawn  in  England  on  Scotland  be  inland 
bills,  they  are  of  a  peculiar  character,  as  it  is  perfectly  clear  that  they  are  not 
within  the  provisions  of  the  above  statute,  and  consequently  cannot  be  protested, 
nor  are  they  entitled  to  any  of  the  other  privileges  bestowed  by  that  statute 
open  inland  bills;  and  if  in  fact  they  are  so  treated,  it  is  inconceivable  that 
that  portion  of  the  British  dominions  and  even  England  should  for  so  long  a 
period  have  been  subjected  to  the  inconvenience  of  having  a  species  of  com- 
mercial paper  which  is  neither  a  foreign  bill,  nor  a  statutory  inland  bill. 
Unless  they  are  considered  and  treated  as  of  the  former  description,  it  is  highly 
probable  that  the  statute  8  and  9  William  III,  would  have  been  extended  to 
Scotland,  as  it  was  to  Wales  and  the  town  of  Berwick.  If  in  point  of  fact, 
those  bills  are  treated  as  foreign  (a  conclusion  to  which  my  mind  strongly  in- 
clines), it  cannot  but  have  a  strong  bearing  upon  this  case.  The  union  between 
England  and  Scotland  is,  politically  speaking,  as  intimate  as  between  England 
and  Wales,  or  between  the  different  counties  of  either.  They  form  one  kingdom ; 
are  subject  to  the  same  government,  and  are  represented  in  the  same  legislative 
body ;  and  although  the  laws  and  customs  of  Scotland,  in  force  at  the  time  of 
the  union,  were  suffered  to  continue,  yet  they  are  alterable  by  the  parliament 
of  Great  Britain,  even  as  they  relate  to  private  rights,  if  the  alteration  should 
be  deemed  for  the  evident  utility  of  the  people  of  Scotland. 

How  different  is  the  union  of  these  states?  They  are,  in  their  separate  politi- 
cal capacities,  sovereign  and  independent  of  each  other,  except  so  far  as  they 
have  united  for  their  common  defense,  and  for  national  purposes.  They  have 
each  a  constitution  and  form  of  government,  with  all  the  attributes  of  sover- 
eignty. As  to  matters  of  national  concern,  they  form  one  government,  are 
subject  to  the  same  laws,  and  may  be  emphatically  denominated  one  people. 
In  all  other  respects  they  are  as  distinct  as  different  forms  of  government, 
and  different  laws  can  render  them.  It  is  true  that  the  citizens  of  each  state 
are  entitled  to  all  the  privileges  and  immunities  of  citizens  in  every  other  state; 
that  the  sovereignty  of  the  states,  in  relation  to  fugitives  from  justice  and  from 
service,  is  limited;  and  that  each  state  is  bound  to  give  full  faith  and  credit  to 
the  public  acts,  records  and  judicial  proceedings  of  her  sister  states.  But  these 
privileges  and  disabilities  are  mere  creatures  of  the  constitution;  and  it  is  quite 
fair  to  argue  that  the  f  ramers  of  that  instrument  deemed  it  necessary  to  secure 
them  by  express  provisions.  In  the  case  of  Warder  v.  Arell,  2  Wash.  Eep., 
282,  the  question  in  part  was,  whether  the  tender  laws  of  Pennsylvania,  where 
the  contract  was  made,  ought  to  be  regarded  by  the  courts  of  Virginia,  where 
the  suit  was  brought?  And  throughout  the  opinions  delivered  by  the  judges, 
Pennsylvania  was  treated  as  a  foreign  country.  The  president  of  the  court  is 
express  upon  this  point.  He  observes  "  that  in  cases  of  contracts,  the  laws  of 
a  foreign  country  where  the  contract  is  made  must  govern.  The  same  prin- 
ciple applies,  though  with  no  greater  force,  to  the  different  states  of  America; 
for  though  they  form  a  confederated  government,  yet  the  several  states  retain 
their  individual  sovereignties,  and  with  respect  to  their  municipal  laws^  are  to 
each  other  foreign.''^  If  the  union  between  the  states  be  so  complete  that  a  bill 
drawn  in  one  state  upon  another  is  to  be  treated  as  an  inland  bill,  one  would 
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suppose  that  a  discharge  under  the  insolvent  laws  of  one  state,  though  the  cred« 
itor  resided  in  another  state,  would  be  regarded  as  a  discharge  in  every  other 
state.  And  yet  the  law  is  otherwise  laid  down  in  Massachusetts  and  New  York, 
and  perhaps  in  other  of  the  states.  Yan  Rang  v.  Van  Arsdaln,  3  Caines,  154; 
Smith  V.  Smith,  2  Johns.  Bep.,  236.  These  decisions  are  in  strict  conformity  with 
the  rule  in  England,  that  a  discharge  under  ^foreign  bankrupt  law  is  no  bar  of 
a  debt  contracted  in  England  due  to  a  creditor  residing  there.  1  East,  6.  In 
Pennsylvania  the  rule  of  reciprocity  is  observed,  and  the  courts  here  will  dis- 
charge on  common  bail  a  person  who  has  been  discharged  by  the  insolvent  laws 
of  another  state ;  if  the  courU  of  that  gtcUe  use  the  sa/me  courtesy  towards  the  citi- 
zens of  Pennsylvania,  2  Binn,,  20.  Even  the  judgments  of  other  states  are 
considered  in  the  courts  of  Vermont,  Massachnsets  and  'Sew  York  as  being  so 
far  foreign  that  the  grounds  of  them  may  be  inquired  into  when  impeached  by 
the  defendant  Bartlett  v.  Knight,  1  Mass.  Eep.,  401 ;  Hitchcock  v.  Fitch  et  al.j 
1  Caines'  Kep.,  460.  In  Hubbell  v.  Coudrey,  5  Johns.  Rep.,  132,  the  court  con* 
sidered  a  judgment  rendered  in  the  state  of  Connecticut  as  a  simple  contract 
debt;  and  so  a  judgment  rendered  in  a  French  tribunal  would  be  considered  in 
the  English  and  American  courts.  It  seems  very  clear  that  all  the  above  cases 
proceed  upon  the  principle  laid  down  by  President  Pendleton,  before  noticed, 
^'  that  with  respect  to  their  municipal  laws  the  states  ^re  foreign  to  each  other." 
And  if  this  be  so,  I  am  at  a  loss  to  conceive  how  a  bill  of  exchange  drawn  in 
one  state  upon  a  person  residing  in  another  can  be  considered  as  an  inland  bill. 
The  inconveniences  which  would  result  from  so  considering  them  would  lead 
me  to  hesitate  long  before  I  could  be  induced  to  do  it,  unless  indeed  I  were 
pressed  by  decisions  of  the  courts  of  the  United  States,  or  a  current  of  state 
decisions.  It  may  be  sufficient  to  point  out  one  of  the  inconveniences  alluded 
to,  viz.,  the  necessity  of  proving  by  witnesses  or  depositions  in  every  suit  upon 
such  a  bill,  presentation  and  a  demand ;  since  the  protest  could  not  be  given  in 
evidence  to  prove  these  facts.  It  is  greatly  to  be  feared  that  sUch  a  necessity 
would,  in  no  small  degree,  cramp  the  circulation  of  this  species  of  paper.  The 
only  case  I  have  met  with  in  which  these  bills  have  been  considered  as  inland 
is  that  of  Miller  c.  Hackley,  6  Johns.,  875,  which  I  acknowledge  to  be  the  de- 
cision of  a  court  greatly  to  be  respected.  It  is,  however,  a  single  authority, 
and  this  particular  question  does  not  appear  to  have  been  very  minutely  exam- 
ined by  the  bench  or  bar.  Indeed,  as  the  cause  was  decided  upon  the  ground 
of  want  of  notice  of  the  protest,  it  was  immaterial  whether  the  bill  was  foreign 
or  inland,  since  the  objection  was  equally  fatal  in  both  cases;  and  it  was  there- 
fore the  less  necessary  to  examine  with  attention  the  other  point  It  may  be 
worthy  of  remark  that  the  counsel  for  the  plaintiff  in  that  case  placed  great 
reliance  upon  a  note  in  the  second  volume  of  Tucker's  Blackstone,  page  467,  in 
which  the  learned  editor,  speaking  of  inland  bills  of  exchange,  in  reference  to 
Virginia,  describes  them  as  bills  drawn  in  that  state  or  any  other  of  the  states. 
But  the  counsel  could  not  have  been  apprised  of  the  circumstance  that  by  a 
law  of  that  state,  passed  on  the  2Sth  of  December,  179S,  it  was  declared  that 
bills  of  exchange  drawn  by  any  person  residing  in  Virginia  on  any  person  in 
the  United  States  should  be  considered  as  an  inland  billj  and  the  act  proceeds 
to  give  damages  and  interest  in  case  the  same  should  be  protested.  I  remark 
further  that  it  is  not  easy  to  reconcile  thd  decision  in  Miller  v.  Hackley  as  to 
this  point,  with  those  before  mentioned,  which  treat  the  states,  in  respect  to 
their  municipal  laws,  as  foreign  to  each  other. 
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§  123.  A  hill  drmtm  in  New  Orleans  on  a  person  in  Philadelphia  is  a  foreign 
hiU  of  exchange. 

I  believe  that  the  general  opinion  of  commercial  and  legal  men  in  the  United 
States  has  not  corresponded  with  the  doctrine  laid  down  in  the  above  case.  This 
may  fairly  be  concluded  from  the  circumstance  that  these  bills  have  uniformly 
been  protested,  and  so  far  as  I  am  informed,  this  is  the  second  case  only  in 
which  the  validity  of  those  protests,  or  their  admissibility  in  evidence,  has  been 
questioned.  In  Swift's  Essay  on  Bills,  before  referred  to,  page  336,  the  author 
observes  that,  "  it  is  generally  understood  by  merchants  in  this  state  that  on 
bills  drawn  here  on  a  foreign  country,  and  returned  protested,  twenty  per  cent, 
damages  is  allowed ;  and  that  on  bills  drawn  on  any  other  state  in  the  union 
{whdeh  are  to  he  considered  as  foreign  hills)  two  and  a  half  per  cent,  shall  be 
allowed  in  lieu  of  all  costs,  charges  and  damages."  Upon  the  whole,  I  am  of 
opinion  that  upon  principle  as  well  as  for  the  ^ke  of  commercial  convenience, 
the  bill  in  question  is  to  be  considered  as  a  foreign  bill,  and  therefore  that  the 
protest  was  properly  admitted  in  evidence. 

§  123.  If  there  he  two  issues^  and  the  verdict  accord  with  the  evidence  ajpplicor 
Ue  to  one,  a  new  trial  will  not  he  granted. 

The  second  reason  assigned  why  a  new  trial  should  be  granted  is,  that  the 
verdict  is  against  evidence;  and  to  make  this  out,  it  was  insisted  by  the  coun- 
sel, that  the  jury,  not  having  said  on  which  count  their  verdict  was  found,  they 
may  have  found  it  on  the  counts  on  the  bill  of  exchange,  contrary  to  the  evi- 
dence; which  proved  that  the  former  suit,  in  which  a  verdict  was  given  for  the 
defendant,  was  founded  upon  this  very  bill.  We  do  not  think  that  this  is  a 
ground  for  a  new  trial;  because  if  there  be  two  issues,  or  issues  on  two  counts, 
and  the  verdict  be  not  contrary  to  evidence  as  to  one  of  them,  the  court  will 
not  grant  a  new  trial,  though  it  be  contrary  to  evidence  as  to  the  other,  for 
since  the  verdict  is  right  in  part,  the  court  will  not  set  it  aside.  5  Bac.  Abr.,  tit. 
Trial,  L.  sec.  4.  p.  662,  Wils.  ed. ;  1  Barnes,  9, 317,  333.  Now,  we  think,  there 
can  be  no  question  but  that  the  verdict  on  the  fourth  count,  before  noticed, 
is  in  strict  conformity  with  the  evidence. 

§  1 24.  The  rule  as  to  improper  written  documents  heing  taken  to  the  jury  room 
as  evidence  in  the  cause. 

3.  The  next  reason  alleged  is,  that  the  jury  took  out  with  them  a  deposition, 
part  of  which  was  objected  to  at  the  trial  by  the  defendant's  counsel,  and  the 
objection  allowed  by  the  court.  The  fact,  as  stated,  is  fully  made  out  in  proof, 
and  the  question  in  point  of  law  is,  whether  this  be  a  sufficient  ground  for  set- 
ting aside  the  verdict?  If  the  parts  of  the  deposition,  which  were  not  read, 
were  material  to  the  plaintiflTs  case,  we  should  think  that  the  verdict  ought 
not  to  stand.  5  Mass.  Rep.,  405.  So  if  the  deposition  had  been  delivered  to 
the  jury  by  the  plaintiffs  counsel,  without  the  consent  of  the  other  side,  al* 
though  it  fully  appeared  that  the  rejected  parts  had  not  been  read  by  the  jury. 
Cited  Pratt's  case,  21  Vin.,  451.  But  if  the  evidence  be  altogether  irrelevant, 
and  immaterial  to  the  issue,  and  the  deposition  is  taken  out  by  the  jury  by 
mistake,  we  think  it  would  be  going  too  far  to  set  aside  the  verdict,  when 
the  court  cannot  but  perceive  that  it  could  not  have  influenced  the  finding 
of  the  jury.  The  rejected  testimony  related  to  an  instrument  which  the  wit- 
ness had  once  seen,  by  which  O'Neal,  the  indorser  of  the  bill  of  exchange 
mentioned  in  the  original  counts,  acknowledged  that  he  had  no  claim  apon  the 
plaintiff,  in  consequence  of  the  transfer  of  the  bill  to  hitn,  and  released  the 
plaintiff  from  all  liability.    It  has  not  the  slightest  relation  to  the  counts  upon 
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the  new  promise,  which  are  founded  on  a  distinct  cause  of  action,  and  if  the 
verdict  correspond  with  the  evidence  on  those  counts,  or  either  of  them,  the 
court  ought  not  to  set  aside  the  verdict,  because  evidence  was  improperly  taken 
out  by  the  jury,  not  applicable  in  any  respect  to  those  counts,  but  to  others 
founded  on  a  distinct  cause,  of  action. 

§  125.  ITie  law  as  to  interest  and  damages  on  hills  of  exchange. 

4.  The  last  reason  assigned  for  a  new  trial  is,  that  the  verdict  gives  damages 
and  interest  on  the  bill  of  exchange.  In  this  we  think  the  jury  did  wrong,  as 
no  evidence  was  given  to  support  the  claim  of  damages,  even  if  we  could  con- 
strue the  defendant's  promise  as  extending  to  them.  We  think  the  plaintiff 
was  entitled  to  recover  only  the  amount  of  the  bill  of  exchange  with  interest, 
if  the  jury  thought  proper  to  give  it  in  the  name  of  damages,  and  that  he  may 
cure  this  defect  in  the  verdict,  by  releasing  all  beyond  what  he  is  justly  en- 
titled to.  There  are  three  periods  from  which  the  interest  may  be  calculated : 
the  protest  of  the  bill;  the  time  of  the  promise;  and  the  ability  to  pay.  "We 
reject  the  first,  because  this  action  is  to  be  considered  as  founded  on  the  new 
promise,  which  has  no  further  connection  with  the  bill  of  exchange  than  to 
ascertain  the  amount  due,  and  to  show  a  subsisting  and  continuing  considera- 
tion. The  promise  proved  is,  "  that  the  defendant  would  pay  the  bill  of  ex- 
change if  he  ever  got  able ;"  that  is,  "  that  he  would  pay  $600  when  he  should 
be  able."  If  the  promise  had  been  to  pay  the  bill  generally^  in  consideration  of 
forbearance,  the  defendant  could  not  have  been  properly  chargeable  with  in- 
terest, but  from  the  time  when  the  promise  was  made.  But  it  was  to  pay  when 
he  should  be  able.  Time  then  was  given  until  he  should  be  able,  and  interest 
could  not  properly  be  chargeable,  until  the  contingency  should  happen,  when 
payment  was  to  be  made,  any  more  than  if  it  had  been  to  pay  ten  years  after- 
wards, if  he  should  then  be  able.  The  promise  was  of  a  dehitum  in  prc&senti^ 
solvendum  in  future;  and  in  such  a  case,  it  is  clear  that  interest  is  not  demand- 
able  until  the  debt  is  payable,  unless  an  express  stipulation  to  the  contrary  is 
made.  We  are,  therefore,  of  opinion  that  the  plaintiff  is  not  entitled  to  retain 
this  verdict,  unless  he  will  agree  to  release  all  the  damages  beyond  the  $600, 
with  legal  interest  from  the  time  when  it  is  proved  the  defendant  was  able. 

§  126.  In  general.— The  very  term  assumpsit  presupposes  a  contract.  Whatever,  then, 
excludes  all  idea  of  a  contract,  excludes,  at  the  same  time,  a  remedy  which  can  spring  from 
contract  only,  which  affirms  it,  and  seeks  its  enforcement.  Lloyd  v.  Hough,  1  How.,  159. 
See  §§  2P.  91. 

g  127.  Indebitatus  assumpsit  is  founded  on  what  the  law  terms  an  implied  promise  on  the 
part  of  the  defendant  to  pay  what  in  good  conscience  he  is  bound  to  pay  to  the  plaintiff;  con- 
sequently, where  the  case  shows  that  it  is  the  duty  of  the  defendant  to  pay,  the  law  imputes 
to  him  a  promise  to  fulfill  that  obligation.    Goddard  v,  Foster,  17  Wall.,  141. 

§  12«.  To  maintain  an  action  of  assumpsit,  there  must  exist  a  privity  between  the  plaint- 
iff and  defendant;  something  on  which  an  obligation,  an  engagement,  a  promise  from  the 
latter  to  the  former,  can  be  implied.     Gary  v,  Curtis,  3  How.,  247. 

§  129.  The  action  of  debt  is  founded  upon  the  contract,  the  action  of  assumpsit  upon  the 
promise,  and  in  this  consists  the  principal  distinction  between  the  two  actions.  Metcalf  t;. 
Robinson,  2  McL.,  864.    See  §  267. 

§  130.  A  special  count  in  a>ssumpsit,  containing  no  allegation  of  damage,  but  ending, 
"Whereby,  etc.,"  is  good  under  the  judiciary  act.  Bank  of  Metropolis  r.  Quttschlick,  14 
Pet.,  26. 

§  1 81.  Special  contract.—  Where  a  special  contract  remains  open,  the  plaintiff's  remedy  is 
on  the  contract;  but  if  the  contract  has  been  put  an  end  to,  the  action  for  money  had  and  re- 
ceived lies  to  recover  any  payment  that  has  been  made  under  it.  Where  a  special  contract 
has  been  performed,  the  plaintiff  may  recover  on  the  general  counts.  Chesapeake,  etc., 
Canal  Co.  v.  Knapp,  9  Pet..  565.    See  §§  91,  92,  159, 165,  228. 
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§  132.  When  the  contract  has  been  performed  by  the  plaintiff,  and  a  duty  is  imposed  on 
the  defendant  to  pay  the  amount  due  in  money,  a  recovery  may  be  had  under  the  general 
count  though  there  was  a  special  contract.  Ames  v.  Le  Rue,  2  McL.,  218;  Stanley  v.  Whipple; 
«  McL.,  43. 

§  1 33.  While  a  special  contract  remains  executory,  the  plaintiff  must  sue  upon  it.  When 
it  has  been  fully  executed  according  to  its  terms,  and  nothing  remains  to  be  done  but  the 
payment  of  the  price,  he  may  sue  upon  the  contract,  or  in  indebitatus  assumpsit^  and  rely  on 
the  common  counts.  In  either  case  the  contract  will  determine  the  rights  of  the  parties. 
Dermott  r.  Jones,  2  Wall.,  9. 

§  134.  Indebitatus  assumpsit  will  lie  to  recover  the  stipulated  price  due  on  a  special  con- 
tract, not  under  seal,  where  the  contract  has  been  completely  executed ;  and  it  is  not  in  such 
■case  necessary  to  declare  upon  the  special  agreement.  Bank  of  Columbia  v.  Patterson,  7  Cr., 
303;  Maupin  v.  Pic,*  2  Cr.  C.  C,  88. 

§135.  If  a  contract  be  not  complied  with  on  one  part,  and  the  other  i>arty  has  paid  his 
money,  he  may  disaffirm  the  contract,  and  recover  back  his  money  in  an  action  for  money 
had  and  received.    Richardson  v.  Peyton,  1  Cr.  C.  C,  418.    See  §  165. 

§  1 36.  Where  a  special  agreement  remains  open,  indebitatus  assumpsit  will  not  lie ;  but 
where  it  embraces  several  distinct  subjects,  capable  of  being  separately  executed  and  closed, 
this  action  will  Ue  in  respect  to  a  part  so  executed,  though  other  parts  remain  open  and  un- 
executed.   Perkins  v.  Hart,  11  Wheat,  250. 

§  137.  In  actions  of  assumpsit  the  contract  must  be  proved  as  laid;  and  if  the  undertaking 
be  special,  it  must  be  so  stated,  or  the  variance  will  be  fatal.    Pope  v,  Barrett,  1  Mason.  117. 

§  1 38.  When  an  agreement  of  sale  has  been  executed  by  the  vendor,  general  indebitatus 
assumpsit  Ues  by  him  against  the  vendee  for  the  price.  Hyde  a.  Li  verse,*  1  Cr.  C.  C,  409. 
So  also  where  a  contract  for  work  and  labor  has  been  fully  executed.  Pipsico  v,  Bontz,*  3  Cr. 
C.  C. ,  42o.  It  seems  that  assumpsit  is  the  proper  form  of  action  to  recover  instalments  due 
on  a  simple  contract    Fontaine  v,  Aresta,  2  McL.,  128.    See  §  75. 

§  1 39.  Lies,  when. —  Where  the  assignee  of  one  share  of  a  trading  adventure  promises  to 
indemnify  the  managing  partner  for  any  liability  incurred  by  him  in  behalf  of  his  assignors, 
and  the  managing  partner  has  acted  on  such  promise  in  his  further  prosecution  of  the  ad- 
venture, the  assignee  is  liable  in  assumpsit  on  such  promise.    Clark  v,  Carringtou,  7  Cr.,  325. 

§  140.  Under  an  agreement  to  account  for  the  '*  earnings  *'  of  an  estate,  trustees  are  not 
chargeable  in  assumpsit  or  trover  for  such  earnings.  The  remedy  is  in  equity.  Green  v. 
Gordon,  1  Fed.  R.,  144. 

§  141.  Assumpsit  is  the  proper  action  on  an  interest  coupon  to  a  town  bond;  the  coupon 
not  being  under  seal,  and  i)ayable  to  bearer,  and  each  containing  the  promise  of  the  town  to 
pay.     First  National  Bank  v.  Town  of  Bennington,  16  Blatch.,  54. 

§  1 42.  Where,  under  a  general  assignment,  the  government  is  entitled  to  preference,  it  may 
bring  assumpsit  against  the  assignee  to  recover  all  the  proceeds  of  property  of  the  assignor 
sold  by  him,  up  to  an  amount  sufficient  to  extinguish  the  debt  United  States  v,  Clark, 
1  Paine,  648. 

§  143.  Assumpsit  lies  by  officers  of  a  revenue  cutter  against  the  collector  to  recover  their 
share  of  a  forfeiture  incurred  under  the  laws  of  the  United  States.  Sawyer  v.  Steele,  4  Wash., 
227.     See  S5 192. 

§  144.  Where  the  defendants,  purchasers  of  a  patent,  agree  to  give  their  notes  to  the  plaint- 
iff on  the  issuing  of  a  patent,  payable  on  a  certain  day,  assumpsit  lies  against  them  on  the 
issuing  of  the  patent  for  the  amount  of  the  notes,  though  such  patent  was  not  issued  until 
after  the  time  when  the  notes  would  have  been  payable  if  given  as  agreed.  Read  v.  Bow- 
man, 2  Wall.,  603. 

§  145.  An  agent  of  the  consignor  shipi)ed  goods  to  the  consignee,  directing  the  latter  to 
receive  and  hold  the  same  subject  to  his  order.  Subsequently  the  consignor  assigned  to  three 
persons,  in  severalty,  certain  amounts  of  the  proceeds  as  security  for  debts  due  them  from 
the  consignor,  and  directed  the  consignee  to  hold  the  proceeds  subject  to  the  assignee's  order. 
The  consignee  was  notified  of  the  assignment,  but  made  no  express  promise  to  do  as  re- 
quested, and  sold  the  goods  and  attached  the  proceeds  for  a  debt  due  from  the  consignor.  It 
was  held  that  the  assignee  could  maintain  no  action  against  the  consignee  for  the  share  of  tlie 
proceeds  assigned  to  him.    Tiernan  v,  Jackson,  5  Pet,  601. 

§  146.  Where  the  consignee  of  a  cargo  a'broad  purchased,  partly  with  his  own  money,  and 
partly  with  the  proceeds  of  the  outward  cargo,  a  return  cargo,  which  the  consignors  received 
and  sold,  though  objecting  at  the  time  that  the  purchase  was  contrary  to  orders,  the  con- 
signors were  held  Uable  to  the  consignee  in  assumpsit  for  the  proceeds  of  the  sales.  Willinks 
V,  HoUingsworth,  6  Wheat,  251.    See  §  197. 

§  147.  Assumpsit  lies  on  an  instrument  promising  to  pay,  with  interest,  a  specified  smn, 
ikcknowledged  to  be  due,  **  as  soon  as  the  crop  can  be  sold  or  the  money  raised  from  anj  other 
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flouTce/'  after  a  reasoaable  time  for  permitting  the  signer  to  raise  the  Buonej.  Nunes  v^ 
Dantel  19  How.,  661. 

§  148.  An  action  of  assumpnt  wiU  not  lie  by  a  disboraing  offioer  of  the  goyemment  against 
an  assistant  treasurer,  with  whom,  under  the  rules  of  the  government,  he  was  obliged  to 
deposit  funds  in  his  hands.  The  oWgation  of  the  assistant  treasurer  in  such  case  is  an 
obligation  to  the  government,  and  not  to  the  disbursing  offioer.  Morgan  v.  Van  Dyck,  7 
Hatch.,  153. 

g  1 49.  Aaaumpait  lies  against  a  person  seizing  and  converting  goods.  A.,  owning  certain 
pine  land,  contracted  to  sell  it  to  B.,  and  allowed  him  to  cut  and  remove  a  certain  part  of  the 
timber.  B.,  being  indebted  to  C,  mortgaged  some  of  the  timber  then  cut  to  C,  to  secure  the 
debt.  The  mortgage  not  being  paid,  C.  took  possession,  agreeing  to  operate  as  B.  under  B's. 
contract.  A  dispute  arising,  C.  abandoned  the  land,  and  A.  took  peaceable  possession,  and  cut 
timber.  Part  of  this  timber  so  cut  by  A.  was  taken  and  sold  by  C.  Held,  that  C.  was  liable 
to  A.  in  cusumpait    Jennisons  v,  Leonard,  21  WalL,  806. 

§  1 50.  The  conmiander  of  an  arsenal  sold  land  belonging  to  the  government,  but  without 
authority.  It  was  held,  that  having  no  authority  to  sell  originally,  the  government  could  not 
waive  the  tort  and  sue  in  assumpsit    United  States  v.  Nicoll,  1  Pkine,  649. 

§  161.  Where  a  party,  during  the  war  of  the  rebellion,  became  indebted  to  the  insurgent 
state  of  Virginia,  it  was  held  that  on  the  overthrow  of  the  Confederate  government  the 
United  States  succeeded  to  the  rights  of  the  state  in  respect  to  such  claim,  and  could  sue  for 
the  same  in  assumpnt    United  States  v.  Smith,  1  Hughes,  347. 

§158.  Where  a  party  obtains  possession  of  property  (slaves),  by  an  unjust  suit  in  chancery^ 
and  the  slaves  are  afterwards  restored  to  their  owner,  the  owner  may  waive  the  wrong,  and 
bring  an  action  for  the  hire  of  the  slaves.    Janes  v.  Buzzard,*  Hemp.,  240. 

8  153.  Assumpsit  lies  against  a  corporation  on  an  account  stated  by  its  treasurer  and  certi- 
fied by  the  directors.    Davis  v.  GJeorgetown  Bridge  Co.,*  1  Cr.  C.  C,  148. 

§  154.  An  action  of  assumpsit  lies  against  a  corporation  on  a  contract  made  in  its  behalf » 
by  its  proper  officers  under  their  private  seals,  whether  their  appointment  was  under  seal  or 
not.    Bank  of  Metropolis  v,  Guttschlick,  14  Pet.,  29. 

§  155.  Assumpsit  will  lie  to  recover  the  marshal's  poundage  fees  upon  a  commitment  on  a 
CO,  sa,    Ringgold  v.  Glover,*  2  Cr.  C,  C,  427. 

S  1 56.  Goods  sold  and  delivered. —  In  a  suit  on  a  draft  for  the  price  of  goods  sold  to  defend- 
ants through  their  agent,  if  it  appear  that  the  party  drawing  the  draft  had  no  authority  to 
draw,  the  plaintiff  may  abandon  the  count  on  the  draft,  and  rely  on  the  count  for  goods  sold 
and  delivered.    Slocomb  v.  Lurty,*  Hemp..  431.    See  §§  2,  84,  86,  90. 

§  157.  Where  goods  were  intrusted  to  an  agent  to  be  sold  on  commission,  and  he  sold  a 
part  of  the  goods,  the  proceeds  of  which  were  stolen  by  his  clerk,  held,  that,  he  was  liable  in 
assumpsit  for  money  had  and  received,  but  that  the  evidence  did  not  sustain  counts  for 
goods  sold  and  delivered,  and  insimul  computasaent.  Read  v.  Bertrand,*  4  Wash.,  614.  And 
where  the  agreement  is  to  return  unsold  goods,  a  plea  of  fully  accounted  will  not  be  sustained 
where  there  are  goods  neither  sold  nor  returned.    Ibid.*  666. 

§  1 58.  A  letter  addressed  to  a  party  by  name,  agreeing  to  become  his  security  for  a  certain 
quantity  of  com,  will  support  an  action  of  assumpsit  by  any  one  furnishing  the  com  on  the 
faith  of  such  letter.    Lawrason  v.  Mason,  8  Cr.,  492. 

§  1 59.  A  vendee  cannot  recover  the  price  of  goods  dold  under  general  indMtatus  assump- 
sit,  if  a  special  contract  be  proved.  Krouse  v,  Deblois,*  1  Cr.  C.  C,  138;  see,  also,  Talbot  v, 
Selby,*  1  Cr.  C.  C,  181.  Assumpsit  will  lie  for  articles  commonly  charged  on  a  book.  The 
action  of  book  debt  is  concurrent.     Edwards  v,  Nicholls,*  3  Day,  22. 

§  160.  Work  and  labor.—  In  assumpsit  on  a  written  contract,  that  the  plaintiff  should  do 
certain  work,  the  plaintiff  may  still  recover  in  his  own  name,  though  the  work  is  done  by  him- 
self and  another.     Evans  v,  Blakeney,*  1  Cr.  C.  C,  126.     See  §  224  e*  seq. 

§161.  Assumpsit  for  work  done  and  materials  furnished  does  not  lie  by  a  contractor  to  re- 
cover damages  from  delays  caused  by  his  employer.  Campbell  v.  District  of  Columbia,*  S 
MacArth.,  636. 

§  162.  A  partial  failure  of  consideration  —  a  failure  to  perform  all  the  work  contracted  for 
in  the  manner  prescribed  —  will  not  defeat  an  action  for  work  and  labor.  Voss  t7.  Varden,  *  1 
Cr.  C.  C,  410. 

§  163.  Where  there  is  a  special  simple  contract,  and  the  plaintiff  has  exactly  performed  it 
on  his  part,  he  may  recover  on  a  general  count  for  work  and  labor  done  and  materials  fur- 
nished.   Brockett  v.  Hammond,*  2  Cr.  C.  C,  56. 

%  164.  A  person  cannot  recover  under  a  general  indebitatus  assumpsit  count  for  work 
done  under  a  special  contract.     Farrell  v.  K[napp,*  1  Cr.  C.  C,  131. 

§  165.  Money  had  and  received. —  Assumpsit  for  money  had  and  received  is  an  equitable 
action  to  recover  back  money  which  the  defendant  in  justice  ought  not  to  retain ;  and  it  may 
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be  said  that  it  lies  in  most  if  not  all  cases  where  the  defendant  has  mon^s  of  the  plaintiff 
which,  ex  tqvto  et  bono,  he  ought  to  refund.  Nash  v,  Towne,  5  Wall.,  701^ ;  Tutt  v.  Ide,  8  Blatch., 
25S;  United  States  v.  Inhabitants  of  Waterborough,  Day.,  157;  Gary  v.  Curtis,  3  How.,  246. 
See  ^§  65,  131,  185,  156,  193-194,  205,  207,  210,  211,  212. 

g  1 66.  If  one  man  receives  money,  which  ought  to  be  paid  to  another,  or  belongs  to  him,  an 
action  for  money  had  and  received  will  lie  in  favor  of  the  party  to  whom  of  right  the  money 
belongs.  Nor  is  then  any  difficulty  in  maintaining  such  a  suit,  simply  because  it  involves  a 
trial  of  the  title  to  office,  if  the  party  has  once  been  in  possession.  Allen  v.  McKeen,  1 
Sumn.,  817. 

§  167.  Where  the  seller  of  goods  receives  the  purchase  money  at  the  agreed  price,  and  sub- 
sequently refuses  to  deliver  the  goods,  and  converts  them  to  his  own  use,  an  action  for  money 
had  and  received  is  the  appropriate  remedy.    Nash  v.  Towne,  5  Wall.,  701. 

§  168.  Where  a  party  recovers  in  a  legal  proceeding  money  to  which  a  third  iMirty  is  en- 
titled, he  is  liable  to  such  third  party  in  an  action  for  money  had  and  received.  Mayer  v, 
Foulkrod,  4  Wash.,  606. 

§  169.  Where  a  bank  takes  a  bond,  with  surety,  for  the  faithful  performance  of  the  duties 
of  the  office  of  teller,  the  teller  may  be  held  liable  in  assumptit  for  moneys  unaccounted 
for.  And  such  a  suit  will  not  be  barred  by  a  prior  judgment  against  the  bank  in  a  suit  on  the 
bond.    Bank  v.  Johnson,*  3  Cr.  O.  C,  228. 

g  170.  Where  a  party  obtains  from  the  United  States  a  certificate  of  stock  in  the  public 
funds,  by  fraudulently  pretending  that  he  is  a  creditor  of  the  government,  the  United  States 
may  affirm  the  transaction  and  recover  the  value  of  the  certificate,  and  any  interest  paid 
thereon,  in  an  action  of  asmimpsit    Fenemore  v.  United  States,  3  DalL,  857. 

§  171.  Where  A.  and  the  United  States  both  claim  the  proceeds  of  an  execution  in  the 
hands  of  the  sheriff,  and  the  money  is  paid  to  A.,  under  an  agreement  with  the  attorney  of 
the  United  States  that  A.  will  pay  it  to  the  United  States  if  the  court  shall  decide  that  the 
United  States  are  entitled  to  it,  the  United  States  may  maintain  assumpait  against  A.  without 
a  decision  by  the  court.    United  States  v.  Mechanics'  Bank,  Gilp.,  51. 

§  17a!.  Where  money  is  delivered  to  a  person  for  a  particular  purpose,  to  which  he  refuses 
to  apply  it,  he  cannot  apply  it  to  any  other,  but  it  may  be  recovered  back  by  the  depositor  in 
assumpsit  for  money  had  and  received.    Bank  of  Boston  v.  United  States,*  10  Ct  of  CI.,  545. 

^173.  AMumpsU  lies  for  money  had  and  received,  by  a  bank  against  a  person  who  has 
given  a  note  payable  to  its  cashier  or  order,  when  it  is  shown  that  the  bank  is  the  real  party 
in  interest  in  the  transaction.    Bank  of  United  States  v,  Lyman,  1  Blatch.,  304. 

g  174.  If  a  third  person  receives  property  from  a  debtor,  and  promises  in  consideration 
thereof  to  pay  a  certain  debt  due  from  the  debtor  to  his  creditor,  he  is  liable  to  the  creditor  in 
assumpsit  for  mcmey  had  and  received  for  the  amount  of  the  debt.  GkMldard  v.  Mockbee,* 
5  Cr.  C.  C,  666. 

§  175.  An  action  for  money  had  and  received  lies  against  the  receiver  of  public  money  for 
a  balance  due  the  government  on  account,  even  though  he  has  also  executed  an  official  bond 
with  sureties.  The  account  and  the  bond  are  separate  and  distinct.  The  bond  is  mere  col- 
lateral security.    Walton  v.  United  States,  9  Wheat.,  655. 

§  176.  An  action  for  money  lent  and  money  had  and  received  is  not  maintainable  on  a  col- 
lateral undertaking.  So  where  A.  had  guarantied  payment  of  certain  advances  which  B. 
should  make  C,  and  B.  had  made  certain  advances,  in  suit  therefor,  it  was  held  that  B.  had 
no  action  against  A.  for  money  lent  or  money  had  and  received.    Douglass  v,  Byrne,  7  Pet. ,  1 18. 

§177.  AsHumpsit  for  money  had  and  received  lies  to  recover  back  money  paid  on  an  uncer- 
tain contingency,  which  both  payee  and  payor  expected  would  happen,  but  which  did  not. 
Biggs  r.  Taylor,*  2  Cr.  C.  C,  692. 

(178.  Assumpsit  for  money  had  and  received  lies  at  the  suit  of  a  creditor,  against  a  third 
person  who  has  received  money  from  a  debtor  which  he  undertakes  in  consideration  thereof 
to  pay  to  such  credited.  Such  case  is  not  within  the  statute  of  frauds.  Goddard  v.  Mockbee,* 
5Cr.  C.  C,  666w 

§  176.  Where  a  judgment  is  reversed  for  error,  an  action  will  lie  to  recover  money  paid, 
though  a  venire  facias  de  novo  was  ordered  by  the  i^pellate  court.  Bank  of  Washington  v, 
Neale,*  4  Cr.  C.  C,  627.    See  §§  68.  189. 

^  1 80.  An  action  for  money  had  and  received  is  maintainable  against  one  who  wrongfully 
withholds  goods  upon  an  illegal  claim  or  demand,  colore  officii,  compelling  the  plaintiff  to  pay 
money  to  obtain  them.    Knoedler  v.  Schell,  4  Blatch.,  485. 

g  181.  Assumpsit  for  money  had  and  received  lies  to  recover  back  money  paid  under 
duTCss.  So  where  a  justice  rendered  judgment  against  a  person  as  an  executor,  and  the  de- 
fendant was  committed  under  ca.  sa,,  and  paid  the  amount  of  the  judgment,  it  was  held  that 
the  payment  was  made  under  duress,  and  was  recoverable,  Foy  v,  Talburt,*  5  Cr.  C.  C,  125. 
Seeg63. 

78 


gg  182-199.  ACTIONS. 

§  1 82.  Assumpsit  for  money  had  and  receiyed  lies  bv  a  vendee  of  land  to  recover  back  the 
purchase  price  where  the  vendor  has  not  conveyed  a  perfect  title  as  he  agreed  to  do,  thongh 
the  v«ndee  has  been  several  years  in  possession.  Gattschlick  i;.  Bank  of  Metropolis,*  5  Or. 
C.  C,  438. 

§  1 83.  Where  money  of  the  United  States  is  received  by  one  agent  of  the  government  from 
another,  it  is  presumed  to  have  been  received  for  the  use  of  the  government,  and  he  is  liable 
to  the  United  States  therefor  in  an  action  for  money  had  and  received.  United  States  v. 
Buford,  »  Pet.,  28. 

§  1 84.  A  trustee  selling  trust  property,  and  appropriating  the  proceeds,  is  liable  therefor 
under  a  general  count  for  money  had  and  received.     Baker  v.  Boot,  4  McL.,  578. 

§  185.  Where  a  dealer  contracts  to  pay  a  patentee  a  certain  sum  for  each  article  sold  in 
which  his  patent  is  used,  and  has  sold  articles  without  pajring  the  sum  agreed,  general  as- 
sumpsit for  money  had  and  received  is  good,  and  the  special  contract  need  not  be  declared  on« 
Stanley  v.  Whipple,  2  McL.,  43. 

§  186.  It  seems  that  wheh  property  is  held  as  security  for  a  debt,  with  an  agreement  to 
hold  the  proceeds  and  increase,  after  paying  the  debt,  subject  to  the  order  of  the  owner, 
assumpsit  for  money  had  and  received  will  lie  for  such  balance.  Jewett  v,  Cunard,  3  Woodb. 
&  M.,  323. 

§  187.  Money  paid  to  a  carrier  beyond  the  sum  to  which  he  is  entitled,  in  order  to  obtain 
possession  of  the  goods,  may  be  recovered  back.    Tutt  v.  Ide,  3  Blatch.,  250. 

§  188.  Where  an  order  was  drawn  against  a  particular  fund,  and  accepted,  and  the  ac- 
ceptor afterwards  paid  out  the  fund  on  a  subsequent  order  by  the  same  drawer  in  favor  of 
Another  jieraon,  he  was  held  iiaUe  to  the  fixat  drawee  in  an  action  for  money  had  and  received. 
-Grammer  r.  CSarroll,*  4  Cr.  C.  C,  400. 

§  1 89.  Judgment  was  rendered  against  a  principal  and  common  bail  in  favor  of  R.,  and  the 
bail  paid  the  judgment  and  took  an  assignment  of  the  execution  against  the  principal.  Sub- 
sequently the  execution  against  the  bail  was  quashed,  and  it  was  held  that  he  might  sue  R, 
for  money  had  and  received.    McDaniel  v.  Riggs,*  3  Cr.  C.  C,  167.    See  §§  63,  179,  189. 

§  1 90.  By  consent  a  count  in  cuutumpsit  for  money  had  and  received  may  be  joined  to 
counts  in  case  setting  up  fraud.    Fenemore  v.  United  Statiss,  3  DaL,  263. 

§  l'.ll.  In  an  action  for  money  had  and  received,  the  defendant  may  avail  himself  of  any 
defense,  showing  equitably  that  he  is  entitled,  as  against  the  plaintiff,  to  retain  the  money. 
Gleason  v.  First  Natl  Bank  of  La  Peir,  13  Fed.  R.,  720. 

§  192.  Ditties  and  Ukues.^- Assumpsit  for  money  had  and  received  is  the  appropriate 
remedy  to  recover  back  moneys  paid  under  protest  for  internal  revenue  dutito  illegally  as- 
sessed.   The  Assessor  v.  Osborne,  9  Wall.,  574.     See  §§  143,  284. 

§198.  Assumpsit  for  money  had  and  received  is  maintainable  against  a  revenue  collector 
for  duties  erroneously  or  illegally  collected,  if  such  duties  are  paid  under  protest,  with  notice 
that  the  validity  of  the  claim  would  be  contested  by  suit.    Nelson  v.  Carman,  5  Blatch.,  512. 

§  194.  Where  a  revenue  collector  pays  over  moneys  collected  by  him  to  the  inspector,  he 
cannot  recover  them  back  in  an  action  for  money  had  and  received,  especially  if  the  inspector 
remains  liable  therefor  to  the  government    Wells  v.  Neville,  4  Wash.,  209. 

§195.  Assumpsit  is  a  proper  remedy  to  recover  taxes  imposed  under  the  internal  revenue 
laws.    United  States  v.  Washington  Mills,  2  Cliff.,  607. 

§  1 96.  Money  paid. —  Where  parties  are  privies  in  the  same  contract  to  secure  the  payment 
of  a  debt,  the  payment  of  the  debt  by  any  one  of  them  other  than  the  debtor  is  a  payment 
at  his  request,  and  an  express  assumpsit  to  reimburse  the  amount.  So  where  a  surety  of  a 
surety  p^id  the  debt  of  the  principal,  under  a  legal  obligation,  from  which  the  principal  was 
bound  to  relieve  him,  such  payment  was  a  sufficient  consideration  to  raise  an  implied  as- 
sumpsit to  repay  the  amount,  though  the  payment  was  made  without  a  request  from  the 
principal.     Hall  v.  Smith,  5  How.,  102.     See  §  85. 

§  197.  Where  a  party  is  directed  to  purchase  goods  and  draw  for  the  amount,  if  the  bills 
drawn  by  him  are  not  paid,  and  he  is  compelled  to  take  them  up,  he  may  recover  the  amount 
-so  expended,  together  with  the  damages  and  costs  of  protest,  under  a  count  for  money  paid, 
laid  out  and  expended.  And  the  bills  may  be  given  in  evidence  under  such  count.  Riggs  v. 
Lindsay,  7  Cr.,  503.     See  g§  145,  146. 

§  198.  Assumpsit  for  money  paid,  laid  out  and  expended,  lies,  under  the  law  relating  to 
party  walls,  in  the  city  of  Washington,  to  recover  of  an  adjoining  lot  owner  the  moiety 
cf  the  value  of  the  part  of  the  wall  used  by  him.    Miller  v.  Elliott,*  5  Cr.  C.  C,  545. 

§  199.  Foriise  and  occupation. —  Whenever  the  action  of  assumpsit  lor  use  and  occupa- 
tion has  been  allowed,  it  has  been  founded  upon  contract,  either  express  or  implied ;  and  the 
action  will  not  lie  where  the  possession  has  been  acquired  and  maintained  under  an  adverse 
title,  or  where  it  was  tortious  and  makes  the  holder  a  trespasser.  Lloyd  v.  Hough,  1  How.« 
159.    See  §254. 
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§  200.  Assumpsit  for  use  and  occupation  will  lie,  though  there  be  a  parol  demise  for  a 
ume,  and  rent  certain,  if  such  agreement  has  been  waited  and  a  promise  made  to  pay  for  the 
time  occupied.    Wise  v.  Decker,*  1  Cr.  0.  C,  190. 

§  201.  In  indebitatus  assumpsit  for  use  and  occupation,  where  there  was  a  parol  lease  for  a 
year  at  a  certain  sum  per  annum,  and  occupation  for  a  longer  period,  the  plaintiff  may  re- 
cover at  the  agreed  rate,  though  shown  to  be  much  less.  Dermott  v.  Tucker,*  8  Cr.  C. 
C,  93. 

g  202.  Assumpsit  for  use  and  occupation  is  maintainable  where  a  lease  under  seal  has  been 
annulled,  and  a  parol  leased  substituted  for  it.    Scott  v,  Hawsman,  2  McL.,  185. 

§  203.  It  seems  assumpsit  will  not  lie  for  use  and  occupation  of  land  where  entry  was 
made  under  a  contract  of  purchase  not  consummated  till  later.  Carpenter  v.  United  States, 
17  How.,  493.  Assumpsit  will  not  lie  for  rent  on  a  parol  demise.  Wise  v.  Decker,*  1  Cr.  C. 
a,  171. 

§  204.  Bills  and  notes. —  Where  the  payee  of  a  note  indorsed  it  to  a  third  party,  and  it 
was  duly  protested  for  nonpayment,  and  paid  by  the  payee,  it  was  held  that  a  promise  of  the 
maker,  made  in  view  of  the  circumstances,  to  pay  the  amount  of  the  note  and  the  cost  of 
protest,  would  support  a  judgment  in  assumpsit  for  tliat  amount.  Morgan  v.  Beintzel,  7 
Cr.,  275.    See  g  281. 

g  205.  A  count  in  assumpsit  for  money  had  and  received  is  supported  by  a  note  offered  in 
evidence  and  defeofetvely  declared  on  in  a  special  count.    Stone  v,  Lawrence,*  4  Cr.  C.  C,  11. 

§  206.  Assumpsit  on  the  money  oow te  is  maintainable  by  the  drawer  of  a  bill  against  the 
acceptor,  though  the  bill  does  not  contain  tlie  ^v<acda  **  v^Jtae  xeoeived,"  that  not  being  essen- . 
tial  to  negotiable  paper.    Benjamin  v.  Tillman,  2  McL.,  215. 

§  207.  Assumpsit  for  money  had  and  received  cannot  be  maintained  by  the  acceptor  of  a 
biU  who  has  not  paid  it.     Parker  v.  United  States,  Pet.  C.  C,  260. 

§  208.  If  a  non-negotiable  draft  with  directions  therein  to  pay  to  a  person  named,  or 
order,  be  accepted,  and  the  assignee  of  the  draft  notifies  the  acceptor  of  his  interest,  assump- 
sit for  money  had  and  received  lies  by  the  assignee  against  the  acceptor.  Weston  v.  Penni- 
man,  1  Mason,  318. 

g  209.  Where  the  indorser  is  obliged  to  pay  the  note  atter  protest,  he  may  maintain 
assumpsit  against  the  maker.    Morgan  v,  Reintzel,  7  Cr.,  275. 

§  210.  Where  a  note  has  on  its  face  the  words  *'  credit  the  drawers,*'  assumpsit  for  money 
had  and  received  is  not  maintainable  by  the  indorsee  against  the  indorser  where  the  indorsee 
had  discounted  the  note  and  applied  the  proceeds  to  the  maker's  credit.  Bank  oi  Alexandria 
V.  Young.*  2  Cr.  C.  C,  52. 

§  211.  Assumpsit  for  money  had  and  received  lies  by  an  indorsee  against  an  indorser, 
though  the  indorser  was  a  mere  accommodation  indorser.  Bank  of  Alexandria  v.  Wilson,* 
2Cr.  C.  C,  5. 

§  2 1 2.  An  action  for  money  had  and  received  will  not  lie  against  one  shown  to  have  been 
a  mere  accommodation  indorser.  Such  indorser  is  chargeable  only  on  a  special  count  on  the 
note.    Page  v.  Bank  of  Alexandria,  7  Wheat.,  87. 

§  2 1 3.  The  holder  of  a  negotiable  note  may  recover  in  assumpsit  under  the  money  counts 
against  remote  indorsers.     Frazer  v.  Carpenter,  2  McL.,  237. 

§214.  AMumpat^  lies  by  the  indorsee  of  a  negotiable  bond  against  the  indorser,  the  in- 
dorsement not  being  under  seal.    Campbell  v.  Jordan,  Hemp.,  536.     See  §  220. 

§  2 1 5.  If  an  innocent  bona  fide  holder  of  a  forged  note,  which  he  has  received  for  a  valu- 
able consideration,  passes  it  to  another  innocent  person  bona  fide,  and  for  a  valuable  consider- 
ation, without  indorsing  it,  although  not  liable  on  the  note,  he  is  liable  in  assumpsit  for  the 
amount  he  has  received  for  it,  provided  the  other  party  has  not  been  guilty  of  such  negli- 
gence as  would  deprive  the  person  from  whom  he  received  the  note  of  his  remedy  against 
prior  parties  who  might  be  liable  to  him,  and  has  given  notice,  and  offered  to  return  the  forged 
paper  in  a  reasonable  time.*    Semmes  v.  Wilson,*  5  Cr.  C.  C,  289. 

§  216.  Assumpsit  will  lie  to  recover  money  paid  on  a  note,  although  the  note  itself  may  be 
void  because  the  agent  who  executed  it  did  not  pursue  his  power  strictly.  Moore  v.  Bank  of 
Metropolis,  13.  Pet.,  310. 

§  217.  Where  a  party  pays  money  on  an  indorsed  draft,  believing  that  he  is  buying  it,  and 
the  money  goes  to  the  use  of  the  indorser,  but  the  party  acquires  no  title  to  the  draft  by 
reason  of  restrictive  words  in  the  indorsement,  he  may  recover  the  money  paid  under  the 
common  counts.     White  t*.  National  Bank,  12  Otto,  658. 

g  S18.  Where  a  party  purchases  a  bill  in  ignorance  of  the  fact  that  it  is  void  by  reason  of 
its  being  drawn  in  violation  of  law  or  public  policy,  he  may  recover  the  money  paid  by  him 
under  the  common  counts.    Williams  v.  Mobile  Savings  Bank,  2  Woods,  505. 

§  219.  On  sealed  ini^tranients.  -  A  deed  with  a  scroll  affixed  is  a  sealed  instrument  in 
Wisconsin,  but  not  in  New  York.    Held,  that  in  a  suit  in  New  York  on  a  deed  so  executed 
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in  Wisconsin,  the  action  must  be  cu8ump»it  instead  of  covenant,    Le  Boj  v.  Beard,  8  How., 

8  220.  Asaumpsit  will  not  lie  on  a  policy  of  insurance  under  seaL  Marine  Ins.  Co.  v. 
Young,*  1  Cr.,  333.    See  §g  214,  330. 

§  221.  Assumpsit  will  not  lie  on  an  agreement  under  seal  (unless  fully  performed.  Cbanch, 
C.  J.).    Fresh  v.  Gilson,*  5  Cr.  C.  C,  534. 

§  222.  Where  an  original  agreement  not  under  seal  is  referred  to  in  an  instrument  under 
seal,  which  provides  for  ascertaining  the  amount  of  the  debt  due  under  the  origincd  agree- 
ment, assumpsit  will  still  lie  on  the  first  agreement,  for  there  was  no  merger  and  no  extino 
tion  of  the  original  agreement.    Bank  of  Columbia  v.  Patterson,  7  Cr.,  804. 

§  223.  Assumpsit  will  not  lie  to  enforce  the  provisions  of  a  valid  subsisting  deed,  though, 
if  the  deed  has  been  subsequently  modified  by  a  substituted  parol  agreement,  assumpsit  may 
be  maintained  on  this.    Fresh  v.  Gilson,  16  Pet.,  333.    See  ^  236. 

§224.  Qaantnm  memlt. —  Assumpsit  on  qitantuin  meruit  does  not  lie  where  a  man  con- 
tracts to  do  a  certain  piece  of  work  for  a  certain  price,  and  abandons  the  work  before  com- 
pleted.   Lewis  V.  Esther,*  1  Cr.  C.  C,  423.    See  g§  92,  160. 

§  225.  Where  extra  work  is  done  under  a  building  contract,  the  builder  may  maintain  cm- 
sumpsit  therefor  upon  a  quantum  met^it,  though  there  was  an  agreement  as  to  how  the  value 
of  such  extra  work  should  be  assessed,  and  no  assessment  was  ever  made.  Baker  v,  Herty,*" 
1  Cr.  C.  C,  249. 

§  226.  Where  work  has  been  done  in  part  performance  of  a  written  contract  under  seal, 
and  its  completion  has  been  prevented  by  the  defendant,  assumpsit  upon  quantum  meruit 
'  will  not  lie  for  the  work  actually  done.    Whenever  a  man  may  have  an  action  on  a  sealed  in* 
Strument  he  is  bound  to  resort  to  it.    Young  v.  Preston,  4  Cr.,  241.    See  §  223. 

§  227.  Where  the  plaintiff  did  certain  work  for  the  defendant,  under  written  agreement 
that  defendant  should  convey  certain  lands  to  the  plaintiff  therefor,  indebitattis  assumpsit 
will  not  lie  for  the  value  of  the  work  done,  if  there  was  no  fraud  in  the  contract,  or  unless 
the  plaintiff  has  a  right  to  rescind.    Fowling  v,  Yamum,*  2  Cr.  C.  C,  423. 

§  228.  It  seems  that  while  a  special  contract  remains  open,  that  is,  unperformed,  the  party 
whose  part  of  it  has  not  been  d6ne  cannot  sue  in  indebitatus  assumpsit,  to  recover  a  compen- 
sation for  what  he  has  done,  until  the  whole  shall  be  completed.  Dermott  v,  Jones,  23  How., 
233.  It  seems  that  where  a  party  is  acting  under  a  special  contract  and  does  something 
under  it,  though  not  strictly  in  accordance  with  it,  if  the  other  party  accepts,  or  is  benefited 
by  the  labor  done,  the  law  implies  a  promise  to  pay  what  such  benefit  is  worth,  and  to  recover 
it,  an  action  of  indebitatus  assumpsit  is  maintainable.  Ibid;  Dermott  v.  Jones,  2  Wall.,  9. 
So  also  where  special  alterations  are  made,  and  in  such  case,  the  agreement  is  to  govern  as  far 
as  it  can  be  traced.  Bank  of  Columbia  v.  Patterson,  7  Cr.,  303.  And  it  is  erroneous  in  such  a 
case  to  make  allowances  on  the  principle  of  quantum  meruit,  except  for  extras  furnished,  or 
extra  work  done  by  the  direction  of  the  employer.  Campbell  v.  District  of  Columbia,*  2  Mac- 
Arth.,  536.  Where  a  vessel  was  hired  by  government  officers  on  behalf  of  the  government, 
but  the  contract  was  void  because  not  reduced  to  writing  as  required  by  law,  it  was  held  that 
the  owner  was  entitled  to  recover  a  quantum  meruit  for  the  services  of  the  vessel,  but  the  im- 
plied contract  being  simply  one  of  bailment  for  hire,  he  could  not  recover  for  the  loss  of  hia 
vessel  without  proving  negligence ;  that  a  bailee  for  hire  is  only  responsible  for  ordinary  dili- 
gence, and  liable  for  ordinary  negligence  in  the  care  of  the  property  bailed.  Clark  v.  United 
States,  5  Otto,  539.    See  §  131. 

§229.  Fraud. —  Where  money  is  obtained  by  fraud,  it  may  be  recovered  in  an  action  of 
assumpsit  against  any  person  into  whose  hands  it  may  come  with  notice  of  the  fraud.  Thus, 
where  A.  fraudulently  obtained  a  pension  from  the  United  States,  and  B.  retained  a  part  of 
the  money  as  compensation  as  agent,  and  the  town  of  Waterborough,  in  a  suit  against  A., 
summoned  B.,  as  garnishee,  with  full  notice  of  the  fraud,  held,  the  towii  was  liable  in  cm- 
sumpsit  for  the  money  received  from  B.  United  States  v.  Inhabitants  of  Waterborough, 
Dav.,  156.    See  §g  231-233. 

§  230.  Assumpsit  lies  to  recover  back  money  obtained  by  fraud  for  a  sealed  instrument* 
Wliere  A.  fraudulently  exhibited  to  B.  an  instrument  under  seal,  which  falsely  recited  that  A* 
had  a  claim  against  C.  for  a  sum  of  money,  and  fraudulently  induced  B.  to  purchase  it,  and 
B.  paid  money  therefor,  and  took  an  assignment  of  the  instrument  to  himself,  it  was  held 
B.  might  recover  in  assumpsit  on  special  counts,  setting  out  the  instrument  as  inducement, 
averring  the  falsity  of  its  recitals,  and  adding  common  counts.  Benton  v.  Driggs,  20 
Wall,  136. 

g  231.  Before  expiration  of  term  of  credit. — Where  a  purchase  of  goods  has  been  procured 
on  credit  by  fraudulent  representations,  and  the  goods  are  sold  by  the  purchaser  in  fraud  of 
creditors,  and  cannot  be  found,  the  vendor  may  bring  assumpsit,  though  the  term  of  credit 
has  not  expired.    Barrett  v.  Koella,  5  Biss.,  41.    See  %let  seq. 
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CASE.  gg  2d2-24)S. 

%  S8S.  Where  the  parchaser  of  property  which  ig  conveyed  to  him  promiseB  to  procure 
eecarity  for  that  part  of  the  purchase  money  remaining  unpaid,  but  neglects  and  refuses  to 
do  so,  assumpsit  lies  against  him  immediately  for  iamch  unpaid  balance.  In  such  case  the 
declaration  should  be  special  and  count  on  the  promise.  Ascutney  Bank  v,  Ormsby,*  2S 
Vt.,  728. 

§  233.  Where  money  is  fraudulently  procured,  it  may  be  recovered  back  in  an  action  for 
money  had  and  received,  though  the  time  of  credit  of  a  note  given  therefor  has  not  expired. 
Gibson  if.  Stevens,  8  McL.,  66a         ' 

g  234.  An  a^nt  is  not  liable  in  an  action  of  assumpsit,  unless  anterior  to  making  payment 
to  his  principal,  he  shall  have  had  notice  from  the  plaintiff  of  his  right,  and  of  his  intention 
to  daim  the  money.  And  as  to  the  effect  of  the  notice  in  binding  the  agent,  that  will  depend 
upon  his  known  powers,  and  the  character  of  the  agency*  Gary  v.  Curtis,  8  How.,  247.  See 
Agency. 

§  )f  35.  On  a  promise  to  another. — The  right  of  a  party  to  maintain  assumpsit  on  a  promise 
not  under  seal,  made  to  another  for  his  benefit,  although  much  controverted,  is  now  the  pre* 
vailing  rule  in  this  country.    Hendrick  v.  Lindsay,  3  Otto,  149. 

§  236.  False  warranty. —  The  ancient  remedy  for  a  false  warranty  was  an  action  on  the 
case  sounding  in  tort  The  remedy  by  assumpsit  is  comparatively  of  modem  introduction« 
It  is  now  well  settled  that  either  mode  of  procedure  may  be  adopted.  Schuchardt  v.  Aliens, 
1  Waa,  868. 

§  237.  Jndj^ents. — Assumpsit  lies,  on  reversal  of  a  judgment,  to  recover  back  money  paid 
upon  such  judgment  before  reversal.  Bank  of  Washington  v.  Bank  of  United  States,*  4  Cr. 
C.  C. ,  86.  Such  cause  of  action  accrues  on  the  reversal,  even  though  a  venire  de  novo  is  awarded, 
and  the  cause  is  still  pending  in  the  original  trial  court.  Bank  of  Washington  v.  Neale,*  4 
Cr.  C.  C,  628. 

{$  238.  It  seems  assumpsit  will  not  lie  to  recover  back  money  paid  on  a  judgment.  Such  an 
action  is  not  maintainable,  because  a  judgment  cannot  be  set  aside  in  that  way.  New  Eng- 
land Mississippi  Land  Company  v.  United  States,*  1  Ct.  of  CI.,  138. 

§  239,  Assumpsit  lies  on  judgments  rendered  by  a  justice  of  the  peace.  Green  v.  Fiy,*  1 
Cr.C.  C,  187. 

g  240«  Evideiifie,—  Under  the  plea  of  the  general  issue  in  ctssumpsiti  evidence  may  be  re^ 
ceived  to  show,  not  merely  that  the  alleged  cause  of  action  never  existed,  but  also  to  show 
that  it  did  not  subsist  at  the  beginning  of  the  action.  So  where  a  note  is  merged  in  a  judg- 
ment, the  record  of  the  judgment  is  admissible  under  the  general  issue  in  assumpsit.  Mason 
V.  Eidred,  6  WalL,  284. 

g  241,  Pleading. —  A  count  is  not  necessarily  in  assumpsit  because  it  sets  out  a  contract  by 
way  of  inducement.    Emigh  v.  Pittsburgh,  etc.,  R.  Co.,  4  Biss.,  114.    See  g  242. 

VllL  Casbj. 

StTXHART—  When  ease  uM  lie,  g  341 

S  242.  Case  will  lie  for  wrongfully  expelling  a  passenger  from  a  traim    Cases  enumerated 
in  which  the  action  will  lie.    Emigh  v.  Pittsburgh,  etc  R.  Co.,  §§  248,  244 
[Notes.—  See  §g  24I!k257.] 

EMIGH  t;.  PITTSBURGH,  PORT  WAYNE  AND  CHICAGO  RAILROAD  COMPANY. 

(Circuit  Court  for  Indiana:  4  Bissell,  114-116.     1867.) 

Opinion  by  McDokald,  J. 

Statemetst  of  Facts. —  This  is  an  action  on  the  case  for  wrongfully  putting 
the  plaintiff  off  a  train  of  the  defendant's  passenger  cars.  There  are  two  counts 
in  the  declaration,  and  a  demurrer  to  the  whole  declaration  is  filed,  for  the  cause 
that  there  is  a  misjoinder  of  counts.  The  first  count  is  undoubtedly  in  case. 
Bat  the  defendant  insists  that  the  second  count  is  in  assumpsit  and  not  in  case. 
The  charge  in  the  second  count  is  substantially  as  follows :  That  the  defendant 
was  a  common  carrier  of  persons  from  Pittsburgh  through  Indiana  to  Chicago ; 
that  for  a  valuable  consideration  paid  to  the  defendant,  the  defendant  agreed 
with  the  plaintiff  to  carry  him  over  said  road  from  186G  till  1870,  giving  him 
annnal  passes  so  to  be  carried ;  that  in  March,  1867,  the  defendant  received  the 
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§§  243-248.  ACTIONS. 

plaintiff  on  the  defendant's  cars  at  Pittsburgh  to  be  carried  on  said  road  to 
Fort  Wayne,  in  pursuance  of  said  agreement,  and  carried  plantiff  to  a  point 
within  five  and  one-half  miles  of  Fort  Wayne,  when  the  defendant  (having  be- 
fore  refused  the  plaintiff  said  annual  pass)  by  an  agent  of  the  defendant,  and 
then  the  conductor  on  the  train,  refused  to  carry  the  plaintiff  any  further,  unless 
he  would  pay  fare  for  his  passage;  that  the  plaintiff  insisting  on  his  right  under 
said  agreement,  the  conductor  stopped  the  train  in  the  open  country  far  from 
any  depot,  and  there,  by  threats  of  violence,  obliged  the  plaintiff  to  quit  the 
train,  and  le^t  him  with  liis  baggage,  where  he  had  no  means  of  conveyance  to 
the  pla.ce  whither  he  was  bound,  at  the  dawn  of  day  and  exposed  to  the  cold ; 
and  that  by  reason  of  the  premises  he  suffered,  etc.,  and  was  delayed  in  his  busi- 
ness, etc.,  and  sustained  damages  to  the  amount  of  $5,000.  Tl^e  defendant 
insists  that  this  count  is  in  assumpaitj  because  it  is  founded  on  a  contract  It 
does,  indeed,  by  way  of  inducement,  set  out  a  contract.  But,  if  that  circum- 
stance necessarily  destroys  its  character  as  a  count  in  case,  then  the  first  count 
is  in  the  same  predicament,  for  it  also  sets  forth  a  contract,  and  a  contract,  too, 
very  similar  to  the  one  in  the  second  count. 

§  243.    When  an  action  on  the  case  will  lie. 

As  I  understand  it,  the  subjects  proper  for  action  on  the  case  are  of  two  dis- 
tinct classes.  First,  where  there  is  a  tort  committed,  without  force,  on  the  per- 
son, character  or  property  of  the  plantiff,  entirely  unconnected  with  any 
contract.  Secondly,  when  there  is  a  contract,  either  express  or  implied,  from 
which  a  common  law  duty  results,  an  action  on  the  case  lies  for  a  breach  of 
that  duty ;  in  which  case  the  contract  is  laid  as  mere  inducement,  and  the  tort 
arising  from  the  breach  of  duty  as  the  gravamen  of  the  action.  Thus  if  a 
lawyer  or  a  physician  is  engaged  by  special  contract  to  render  professional 
services,  and  if,  in  the  performance  of  such  services,  he  is  guilty  of  gross  igno- 
rance or  negligence,  an  action  on  the  case  will  lie  against  him,  notwithstanding 
such  special  contract.  So  this  form  of  action  lies  against  agents,  wharfingers 
and  common  carriers,  whether  they  be  acting  under  a  contract  express  or  im- 
plied. Indeed,  nothing  is  more  common  in  the  common  law  courts  than  the 
action  on  the  case  against  common  carriers  of  goods,  though  their  engagements 
are  always  on  contract  express  or  implied.  If  I  hire  a  man  to  carry  goods  from 
Indianapolis  to  Cincinnati,  and  he  wrongfully  leaves  them  on  the  way  at  Law- 
renceburgh,  no  lawyer  will  doubt  that  an  action  on  the  case  will  lie  for  this 
breach  of  duty. 

§  244.  Case  lies  for  vyrongfuJly  ejecting  a  passenger  from  a  train. 

The  present  case  is  that  of  a  common  carrier  of  persons;  but  can  there  be 
any  difference  on  the  point  in  question  between  the  carrier  of  men  and  the  car- 
rier of  merchandise?  The  authorities  to  this  effect  are  numerous.  I  need  only 
cite  1  Chitty's  Pleadings,  132,  133,  134,  and  the  cases  there  referred  to,  in  sup- 
port of  the  doctrine.  I  entertain  no  doubt  that  both  the  counts  in  the  declara- 
tion are  properly  counts  in  case.     The  demurrer  is  therefore  overruled. 

§  245.  Lies,  when. —  The  remedy  for  a  false  warranty  is  either  case  or  CLMwavpsit.  Schuch- 
ardt  V.  Aliens,  1  WaU.,  868. 

§  246.  An  action  on  the  case  is  maintainable  by  the  owner  against  a  person  wrongfully  and 
unlawfully  acquiring  and  keeping  possession  of  a  slave  and  finally  losing  him.  Washington 
v.  Wilson,*  2  Cr.  C.  C,  153. 

§  247.  Case  is  the  proper  remedy  for  damages  for  violation  of  copyright;  trespass  is  not, 
AtwiU  V.  Ferrett,  2  Blatch.,  47.    See  §  251. 

g  248.  An  action  on  the  case  will  lie  against  a  corporation  aggregate  for  damage  resulting 
to  property  from  the  raising  of  the  grade  of  a  street,  if  the  act  was  done  by  the  agents  of  the 
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COVENANT.  §§  249-264. 

corporation  ignorantlj  or  negligently^  ;^ut  not  if  done  knowingly  and  wilfully.  Prltchard  t;. 
Georgetown.*  3  Or.  C.  C,  19:3.    See  §  256. 

§  249.  Case  will  not  lie  against  an  officer  executing  a  writ,  unless  his  conduct  in  the  mat- 
ter has  been  malicious.    Smith  t;.  Miles,  Hemp.,  84. 

§  250.  Case  is  the  proper  form  of  action  for  infringement  of  a  patent.  The  infringement 
is  a  tort ;  but  as  the  wrongful  act  is  committed  without  direct  force,  and  the  injury  is  the 
indirect  effect  of  the  wrongful  act  of  the  defendant,  the  form  of  action  is  that  description  of 
tort  called  trespass  on  the  case.     Stein  v,  Goddard,  1  McAl.,  83. 

§  251.  It  seems  that  case  is  the  proper  action  by  an  owner  against  a  person  taking  unlaw- 
ful possession  of  an  article  belonging  to  the  plaintiff,  and  by  him  rented  to  a  third  party. 
Trespass  in  such  case  is  improper,  as  the  plaintiff  had  no  right  to  possession.  Corfield  v, 
Coryell,  4  Wash.,  887.    See  §  347. 

§252.  In  the  absence  of  special  legislation  a  general  creditor  cannot  bring  an  action  on  the 
case  against  his  debtor,  or  against  those  combining  and  colluding  with  him  to  make  disposi- 
tion of  his  property,  although  the  object  of  those  dispositions  be  to  hinder,  delay  and  defraud 
creditors.    Adler  v.  Fenton,  34  How.,  418. 

§  253.  Where  a  person  sets  up  a  fraudulent  claim  against  the  government,  and  exhibits  col" 
orable  vouchers  to  support  it,  and  obtains  from  a  public  officer  a  transferable  certificate  of 
stock,  an  action  on  the  case  lies  by  the  government  against  the  person  so  obtaining  the  cer- 
tificate for  its  value.    Fenemore  v.  United  States,  8  Dal.,  868. 

§  254.  An  action  on  the  case  lies  for  the  use  and  occupation  of  land  where  there  was  a 
parol  demise  for  a  certain  time  at  a  fixed  rent.  Only  the  time  which  the  land  was  actually 
occupied  can  be  recovered  for,  and  the  rate  fixed  by  the  parol  contract  fixes  the  measure  of 
recovery.    Carroll  v.  Finnagan,*  1  Cr.  C.  C,  384,     See  g  199  et  seq, 

§  255.  A  special  action  on  the  case  will  not  lie  upon  a  policy  of  insurance  imder  seaL 
Marine  Ins.  Co.  v.  Young,  1  Cr.,  843.    See  §  87. 

§  256.  Ne^liicence  of  servants.— In  an  action  on  the  case,  allegations  of  the  defendant's 
personal  negligence  held  not  sustained  by  proof  of  the  negligence  of  his  servants.  Dunlop  t?. 
Monroe,*  1  Cr.  C.  C,  588.    See  §  348. 

§  257.  Damages. —  In  an  action  in  case  for  the  harboring  of  fugitive  slave,  the  plaintiff 
can  recover  only  actual  loss  suffered  in  consequence  of  such  harboring.  Oliver  v.  Weakley^ 
2  WalL  Jr.,  835. 

IX.  Covenant. 

§'258.  Llefi,  when.—  Covenant  will  not  lie  upon  the  condition  in  a  bond,  but  will  lie  upoDi 
the  bond  itself.  In  the  latter  case,  however,  the  breach  assigned  must  be  the  nonpayment  of 
the  penalty.  United  States  v.  Brown,*  1  Paine,  433;  Summers  v.  Watson,*  1  Cr.  C.  C,  354;. 
Covenant  will  not  lie  on  a  verbal  promise.  Phillips,  etc..  Const,  Co.  v.  Seymour,  JL  Otto.,  655.  • 
See  §§11,  51. 

§  259.  It  seems  that  where  there  is  no  penalty  in  a  bond  payable  in  instalments,  covenant. 
is  the  proper  action  to  recover  such  instalments  as  they  shall  become  due.  Fontaine  v.  Aresta, 
2McL.,  13&    flee  §75. 

§  260.  It  seems  that  covenant  is  a  proper  remedy  upon  a  writing  obligatory.  French  v^ 
Tunstall,  Hemp.,  304. 

§  261.  Covenant  lies  upon  an  implied  warranty,  in  a  charter  party  that  the  vessel  chartered 
shall  be  seaworthy  and  fit  for  ^he  service  on  which  she  is  hired.  Wilson  v,  Griswold,  9- 
Blatch.,  369. 

§  262.  Consideration.— It  is  no  defense  to  an  action  of  covenant  that  the  patent  was  in- 
valid under  which  the  articles  mentioned  in  the  contract  sued  on  were  made.  Where  an 
action  of  covenant  is  brought  on  a  sealed  instrument  executed  in  consequence  of  and  founded 
upon  a  covenant  made  by  the  defendant,  no  such  defense  as  a  want  or  failure  of  considera* 
tion  is  proper.  The  solemn  form  of  the  obligation  imports  a  consideration.  Wilder  v. 
Adams,  3  Woodb.  &M.,  829. 

g  263.  For  rent.— The  assignee  of  a  ground  rent  in  fee  may  maintain  an  action  of  covenant 
against  the  administrator  of  the  original  grantee,  for  rent  accruing  after  the  death  of  such 
original  grantee,  notwithstanding  the  fact  that  upon  such  death  the  land  descended  to  the 
heiw  of  such  original  grantee  charged  with  the  rent.  Scott  v.  Lunt,*  3  Cr.  C.  C,  285;  S.  C, 
7  Pet.,  604.  In  an  action  of  covenant  for  rent,  a  plea  that  the  plaintiff  has  not  paid  the 
ground  rent  is  bad  on  demurrer.    Gill  v.  Patton,*  1  Cr.  C.  C,  148. 

%  264.  Plea  of  infancy. — In  covenant  against  two,  if  one  of  the  defendants  pleads  infancy, 
and  the  jury  finds  for  him  on  that  plea,  the  plaintiff  may  enter  a  nolle  prosequi  as  against 
him,  and  have  judgment  against  the  other.    Kurtz  v,  Becker,*  5  Cr.  C.  C,  671.    See  §  109. 
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g  265.  DefemM^ —  It  oeems  that  in  an  action  of  oav^fnant  the  defendant  may  plead  non  eti 
factum;  or  a  fraud  practiced  on  him  in  the  executicxi  of  the  contract  which  is  the  basis  of  the 
suit ;  or  performance  on  has  part ;  or  that  he  is  discharged  from  performance  hy  the  failnre  of 
the  plaintiff  to  perform  a  condition  precedent;  or  he  may  plead  an  acoonL  United  States  v* 
Clarke,  Hemp.,  817. 

%  266.  Joint  eovenaats. —  If  there  be  a  coT^Hiant  to  three  jointly,  and  a  breach,  and  two 
die^  the  sarvivor  may  maintain  covenant  lUone.    Crocker  v.  Beal,  1  Low.,  417. 

As  to  liability  on  Covenants  in  Deeds  and  Contracts  for  Sale  of  Land,  see  Cokybtakcbs; 
Land. 

X.  Debt. 

§  267.  Debt  lies  in  every  case  where  the  common  law  creates  a  duty  for  the  payment  of 
money,  and  in  every  case  where  there  is  an  express  contract  for  the  payment  of  money. 
Raborg  v.  Peyton,  2  Wheat,  389.  It  will  always  Ue  where  the  amount  sought  to  be  recov- 
ered  is  certain,  or  can  be  ascertained  from  fixed  data  by  computation.  Mills  v.  Scott,  9  Otto, 
29;  United  States  u  Colt,  Pet.  C.  C,  145;  Stockwell  v.  United  States,  18  WalL,  542.  Debt 
lies  on  judgments,  recog^nizances,  bonds,  simple  contracts  and  penal  statutes.  But  it  lies 
only  for  a  certain  sum  of  money.  Within  this  rule  it  is,  indeed,  a  maxim  that  certum  est, 
quod  cerium  reddi  potest.  But  in  no  case  will  debt  lie  where  the  sum  claimed  cannot  con- 
veniently and  readily  be  reduced  to  a  certainty.  United  States  v.  Morin,  4  Biss.,  96;  Union 
Iron  Co.  V.  Pierce,  4  Biss.,  827.    See  gS  86,  129,  267. 

§  268.  Debt  may  be  maintained  upon  an  implied  as  well  as  upon  an  express  contract,  al' 
though  no  precise  sum  is  agreed  upon ;  it  will  lie  wherever  inddHtatus  assumpsit  will  lie. 
United  States  v.  Colt,  Pet.  C.  C,  147,  149;  Bullard  v.  Bell,  1  Mason,  256;  Raborg  v.  Peyton,  2 
Wheat,  885;  Collins  v,  Johnson,  Hemp.,  280. 

§  262.  Debt  will  lie  for  two  sums  distinctly  awarded,  one  for  damages  and  the  other  for 
costs.  The  two  sums  ought  to  be  added  together  and  sued  for  as  one,  but  an  omission  is  not 
fatal  on  general  demurrer.  Matthews  v,  Matthews,  2  Curt.,  117.  It  lies  on  an  open  account 
for  goods  sold  and  delivered.  Dillingham  v.  Skein,*  Hemp.  181.  Or  to  recover  a  penalty. 
Stockwell  V.  United  States,  8  Cliff.,  290.  It  is  also  the  proper  form  of  action  on  an  appeal 
bond.  Dowlinv.  Standifer,  Hemp.,  292.  It  will  lie  on  a  decree  for  money;  but  the  sum 
awarded  must  be  certain,  or  capable  of  being  made  certain  by  a  court  of  law.  Bank  of  Cir- 
cleville  v.  Iglehart,  6  McL.,  570;  Nations  v,  Johnson,  24  How.,  202.  So  a  decree  of  a  court 
of  general  jurisdiction  will  support  an  action  of  debt  in  another  state.  Pennington  v,  Gib- 
son, 16  Holv.,  76.    See  g  88. 

§  270.  On  penal  statates.— -  When  a  penalty  is  given  by  statute,  and  no  remedy  is  ex- 
pressly provided,  debt  will  lie.  United  States  v,  Wilietts,  5  Ben.,  227;  The  Nashville,  4  Biss., 
191 ;  Jacob  v.  United  States,  1  Marsh.,  528.  When  a  money  penalty  is  imposed  for  the  doing 
or  omission  of  a  particular  act,  an  action  of  debt  is  maintainable,  and  debt  is  maintainable 
though  imprisonment  is  added  to  the  money  penalty.  United  States  v,  Foster,  2  Biss.,  456. 
See  gg  76,  80,  86. 

§  271.  Where  the  punishment  prescribed  is  a  pecuniary  penalty  or  fine  only,  and  where 
the  act  fixes  the  exact  amount  of  it,  the  action  of  debt  will  lie  to  recover  it.  United  States 
V.  Ebner,  4  Biss.,  119;  The  Nashville,  4  Biss.,  191. 

§  272.  Where  the  punishment  provided  is  a  fine  only,  and  the  exact  amount  of  it  is  not 
fixed  by  the  act,  but  is  left  to  the  discretion  of  the  court  —  as  where  the  language  is  that  the 
party  shall  be  fined  in  any  sum  not  exceeding  a  certain  amount, —  there  the  action  of  debt 
will  not  lie,  nor  can  any  other  civil  action  be  the  "  appropriate  "  remedy,  but  the  prosecution 
must  be  by  indictment.  In  all  cases  in  which  the  act  provides  that  imprisonment  either 
may  or  must  be  a  part  of  the  punishment,  there  no  civU  action  will  lie,  and  the  only  remedy 
is  by  indictment.    Ibid, 

§  273.  Debt  will  not  lie  on  a  penal  statute  when  the  punishment  is  by  fine  or  imprisonment, 
or  both ;  and  it  is  questioned  whether  debt  will  lie  when  the  punishment  is  a  fine,  and  the 
amount  is  not  fixed.  So  it  was  held  that  debt  would  not  lie  for  retailing  cigars  without  a 
license,  contrary  to  the  provisions  of  §  73  of  the  act  of  June  30,  1864,  the  punisliment  being 
imprisonment,  or  a  fine  not  exceeding  $500,  or  both.  The  proceeding  must  be  by  indictment. 
United  States  v.  Morin,  4  Biss..  94. 

§  274.  Where  a  statute  provides  that  an  offender  shall  be  liable  to  a  certain  penalty  and  to 
imprisonment,  the  government  may  waive  the  imprisonment  and  sue  in  debt  for  the  penalty. 
United  States  v,  Foster,  2  Biss.,  456.  [It  is  held  in  this  case  that  by  the  use  of  the  words 
'^  shall  be  liable,**  the  statute  is  permissive  and  not  mandatory,  and  that  the  imprisonment 
may  therefore  be  waived.] 
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DEBT.  §§  275-289. 

§  275.  The  action  of  debt  lies  for  a  «tatutory  penalty  because  the  sum  demanded  is  certain* 
but  though  in  form,  ex  contractu^  it  is  founded  in  fact  upon  a  tort.  The  necessity  of  estab- 
lishing a  joint  liability  in  such  cases  does  not,  therefore,  exist ;  it  is  sufficient  if  the  liability 
of  any  of  the  defendants  be  shown.  Judgment  may  be  entered  against  them  and  in  favor  of 
the  others,  whose  complicity  in  the  offense,  for  which  the  penalty  is  prescribed,  is  not  proved, 
precisely  as  though  the  action  were  in  form  as  well  as  in  substance  ex  contractu.  Chaffee  v. 
United  States.  18  Wall.,  538. 

§  4276.  By  the  common  law  an  action  of  debt  is  the  general  remedy  for  the  recovery  of  all 
sums  certain,  whether  the  legal  liability  arise  from  contract  or  be  created  by  a  statute.  And 
the  remedy  as  well  lies  for  the  government  itself  as  for  a  citizen.  And  where  the  debt  arises 
by  statute,  an  action  or  information  of  debt  is  the  appropriate  remedy,  unless  a  different 
remedy  be  prescribed  by  the  statute.  United  States  v.  Lyman,  1  Mason,  498;  Bullard  v.  Bell, 
1  Mason,  248. 

§  277.  Debt  will  lie  to  recover  penalties  and  forfeitures  under  a  statute,  where  it  is  provided 
that  such  penalties  and  forfeitures  shall  be  **  sued  for  and  recovered."  Stockwell  v.  United 
States,  13  Wall.,  543. 

§  278.  All  legal  liabilities  created  by  statute,  which  give  to  one  person  a  right  to  receive  a 
determinate  sum  of  money  from  another,  the  right  being  founded  entirely  on  the  statute, 
ure  such  liabilities  as  are  a  proper  foundation  for  an  action  of  debt.  Bullard  v.  Bell,  1 
Mason,  261. 

§279.  Where  an  act  provides  that  '*  all  penalties  imposed  by  this  act  maybe  recovered 
in  any  action  of  debt  by  any  person  who  will  sue  therefor,"  this  does  not  preclude 
the  United  States  from  suing  also  in  an  action  of  debt.  United  States  v.  Bougher.  6  McL., 
277. 

§  280.  In  all  cases  where  a  statute  forbids  an  act  and  imposes  a  penalty,  but  provides  no 
form  of  procedure,  the  government  may  proceed  by  indictment  or  by  an  action  of  debt. 
United  States  v.  Bougher,  6  McL.,  280.  Where  a  statute  gives  a  fixed  and  certain  penalty, 
and  no  particular  remedy  is  prescribed  for  enforcing  it,  an  action  of  debt  may  be  brought  to 
recover  it.  In  re  Rosey,  6  Ben.,  511.  Where  pecuniary  penalties  are  affixed  by  statute  to  an 
act  or  neglect,  and  no  imprisonment  is  provided  for,  and  no  reason  exists  to  suppose  that  a  mere 
punishment  is  intended,  and  no  specific  action  is  pointed  out  by  statute,  debt  is  the  proper 
action,  though  the  penalty  is  fixed  between  two  amounts  named.  United  States  v.  Elliot,*  8 
Reporter,  675.  - 

^  281 .  On  bills  and  notes. —  Debt  will  lie  on  a  note  against  the  maker.  Gardner  v.  Lindo, 
1  Cr.  C.  C,  78.  But  it  is  held  that  debt  will  not  lie  on  a  promissory  note  in  Maryland, 
liindo  V.  Gardner,*  1  Cr.,  344.  It  lies  on  a  note  against  an  executor.  Childress  v.  Emory, 
S  Wheat.,  672.  Also  upon  a  bill  of  exchange  by  an  indorsee  against  the  acceptor,  when  it  is 
expressed  to  be  for  value  received.  In  such  case  the  undertaking  of  the  acceptor  is  not  col- 
lateral, but  original.  Raborg  v,  Peyton,  2  Wheat.,  389.  The  indorsee  of  an  inland  bill 
•of  exchange  may  sue  the  acceptor  in  debt.  Vowell  v.  Alexander,  1  Cr.  C.  C,  33.  See 
§204. 

§  282.  Debt  is  maintainable  by  the  indorsee  against  the  drawer  of  a  bill,  when  the  plaintiff 
strikes  out  the  intermediate  indorsements.    Home  v.  Semple,  3  McL.,  150. 

§  283.  It  seems  that  an  action  of  debt  will  lie  by  the  payee  or  indorser  of  a  bill  of  ex* 
change,  against  the  acceptor,  when  it  is  expressed  to  be  for  value  received.  Frazer  v.  Car- 
penter, 2  McL.,  237. 

§  284.  For  revenne.—  Debt  will  lie  to  recover  unpaid  duties,  and  also  to  recover  a  penalty 
for  the  importation  without  payment  of  duties.  Stockwell  v.  United  States,  3  Cliff.,  290. 
^See  g  192. 

§285.  In  respect  to  the  duties  payable  upon  the  importation  of  goods,  the  usual  proceed- 
ing, where  no  specialty  has  been  taken  as  a  security,  is  an  information  of  debt.  United 
States  V,  Lyman,  1  Mason,  498. 

§286.  Debt  is  a  proper  form  of  action  for  the  United  States  to  bring  to  recover  moneys 
•due  under  the  internal  revenue  laws.     Dollar  Savings  Bank  v.  United  States,  19  Wall.,  237. 

§  287.  An  action  of  debt  will  not  lie  to  recover  statutory  penalties  for  violation  of  revenue 
laws  under  sec  4,  ch.  201, 14  Stat.  179.  The  act  contemplates  a  criminal  and  not  a  civil 
proceeding.    United  States  v.  Claflin,  7  Otto,  547. 

§  288.  An  action  of  debt  lies  by  the  government  where  an  erroneous  assessment  has  been 
made  by  government  officials  of  distillery  taxes,  to  recover  the  excess  of  the  taxes  which 
were  assesnable  over  the  amount  assessed.     United  States  v.  Halloran,  14  Blatch.,  4. 

g  289.  An  action  of  debt  lies  in  favor  of  the  United  States  against  an  importer  for  duties 
-due  on  goods  imported.  Taking  a  bond  at  the  custom  house  to  secure  such  payment  does  not 
operate  as  an  extinguishment  of  the  debt,  but  is  mere  collateral  security.  United  States  v,  Ly- 
,man,  1  Mason,  498. 
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g§  290-307.  ACTIONS. 

§  290.  Boats  and  vessels. —  A  proceeding  under  §  3  of  the  act  of  July  4,  lBtt4,  regulating^ 
the  carriage  of  passengers  on  steamships,  must  be 'by  action  of  debt,  and  not  a  libel  in  rem^ 
The  Nashville,  4  Biss,  188. 

§  291.  Debt,  and  not  a  libel  in  rem,  is  the  proper  proceeding  by  the  government  for  the* 
recovery  of  the  statutory  penalty  for  carrying  improper  and  dangerous  freight  on  passenger 
steamers.    United  States  v.  The  C.  B.  Church,  1  Woods,  278. 

§  292.  An  action  of  debt  is  the  proper  remedy  by  the  government  to  recover  a  penalty  for 
being  knowingly  engaged  in  foreign  trade  in  violation  of  the  embargo.  United  States  v, 
Allen,*  4  Day,  475. 

§  293.  Debt  is  the  proper  remedy  against  the  owner  of  a  vessel  for  tonnage  and  light 
moneys  remaining  unpaid  by  him,  whether  so  remaining  by  mistake,  accident  or  fraud* 
United  States  v,  Hathaway,  8  Mason,  825. 

§  294.  It  seems  that  an  action  of  debt  in  the  name  of  the  consul  would  be  the  proper 
remedy  against  a  ship  owner  for  failing  to  deposit  his  ship's  register  with  the  United  States 
consul  on  his  arrival  in  a  foreign  port.     Parsons  v.  Hunter,  2  Sumn.,  421. 

§  295.  On  a  bond  payable  by  instalments,  debt  cannot  be  sustained  till  all  the  instalments 
are  due.  Fontaine  v.  Aresta,  2  McL.,  128;  contra,  Nailor  v.  Kearney,  1  Cr.  C.  C,  112.  But  if 
the  payment  is  secured  by  a  penalty,  debt  may  be  brought.  Fontaine  v.  Aresta,  2  McL.,  128. 
See  g  75. 

§  296.  Against  a  bank.—  Where  it  is  held  by  the  highest  court  of  the  state  that  an  action 
of  debt  will  lie  for  a  demand  otherwise  of  equitable  cognizance,  the  like  form  of  action  may 
be  brought  in  the  federal  courts.  It  is  accordingly  held  that  debt  would  lie  to  ascertain  the 
proportion  of  liability  of  a  stockholder  in  a  bank,  the  amount  being  a  matter  of  mere  calcu- 
lation.    Mills  V.  Scott,  9  Otto,  29. 

§  297.  Where  the  charter  of  a  bank  makes  the  stockholders  liable  on  the  dishonored  biUs  of 
the  bank,  debt  will  lie.    BuUard  v.  Bell,  1  Mason,  257. 

§  298.  Debt  is  the  proper  form  of  action  against  the  directors  of  a  bank  under  a  statute 
allowing  proceedings  against  them  personally  for  the  debts  of  the  bank.  Falconer  v.  Camp- 
bell, 2  McL.,  210. 

§  299.  On  bail  bond. —  An  action  of  debt  upon  a  recognizance  of  bail  is  an  original  action^ 
and  may  be  brought  in  another  court  from  that  in  which  the  original  proceedings  were  had, 
Davis  V.  Packard,  7  Pet,  285. 

§  300.  Recovery. —  In  an  action  of  debt  on  a  policy  of  insurance,  where  the  sum  demanded 
in  the  writ  is  in  excess  of  that  established  to  be  due,  plaintiff  may  claim  the  amount  due  by 
entering  a  remittitur  as  to  the  excess  demanded.  Hughes  v.  Union  Ins.  Co.,  8  Wheat.,  309. 
In  debt,  though  the  count  contains  no  claim  of  damages,  the  ad  damnum  clause  in  the  writ 
is  sufficient.     Childress  v.  Emory,  8  Wheat.,  671. 

§  301.  Against  an  execntor. —  An  action  of  debt  in  detinet  only  is  proper  against  an  exec- 
utor, unless  he  has  made  himself  personally  liable,  as  by  a  devastavit  Childress  v,  Emory,  8 
Wheat.,  6T1. 

§  302.  Miscellaneons. —  Plaintiff  delivered  a  quantity  of  cotton  to  defendant  to  be  ginned,, 
and  the  defendant  refused  tp  return  the  cotton  on  demand.  Held,  that  debt  would  lie  for  the 
value  of  the  cotton.     Collins  v.  Johnson,*  Hemp.,  279. 

§  303.  An  action  of  debt  will  not  lie  against  an  administrator  in  one  of  the  United  States, 
on  a  judgment  obtained  against  a  different  adminstrator  of  the  same  intestate,  appointed  under 
authority  of  another,  for  in  contemplation  of  law  there  is  no  privity  between  them.  Stacy 
V.  Thrasher,  6  How.,  58. 

§  304.  An  action  of  debt  is  maintainable  for  the  statutory  penalty  for  harboring  fugitive 
slaves,  on  mere  proof  of  such  harboring,  without  showing  damages.  Oliver  v.  Weakley,  *^ 
WaU.  Jr.,  326. 

§  305.  A  declaration  in  debt  must  claim  a  precise  sum;  but  the  demand  of  one  sum  doep 
not  prevent  a  recovery  of  a  smaller  sum,  where  it  is  diminished  by  extrinsic  circumstances* 
United  States  v,  Colt,  Pet.  C.  C,  154;  Bullard  v.  Bell,  1  Mason,  254. 

§  306.  Though  a  declaration  in  debt  which  states  the  amount  in  foreign  money  \a  bad,  yet 
if  the  value  is  proved,  the  fault  is  cured.  Brown  v.  Barry,  8  Dal.,  369.  The  action  of  debt 
is  founded  on  a  contract,  the  action  of  assumpsit  on  a  promise.  In  debt,  the  word  *•'  prom- 
ised "  is  bad ;  "agreed  "  is  proper.  Metcalf  v,  Robinson,  2  McL.,  364.  The  declaration  in  debt 
on  a  bond  should  allege  that  the  amount  due  is  unpaid.  Joliey  v.  Plant,*  1  MacArth.,  93.. 
See  §  482. 

XI.     Detinue. 

§  307.  Nature  of  the  action. —  The  action  of  detinue  is  often  brought  for  a  tort,  and  in  such 
a  case  the  plaintiff  is  not  held  to  the  literal  meaning  of  the  words  he  uses  any  more  than  he 
is  in  trover  and  ejectment,  and  is  not  obliged  to  prove  them  as  laid.    If  it  is  clear  that  the  ac- 
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REPLEVIN.  §§  308-317. 

tion  is  founded  on  a  tortious  seizure,  the  action  will  not  be  held  to  be  one  in  contract,  because, 
by  the  laws  of  pleading,  the  plaintiff  has  been  compelled  to  use  a  fictitious  form.  Elgee  v. 
Lovell,*  Woolw.,  112, 

§  308.  Detinue  is  an  action  in  form  ex  contractu^  and  not  ex  delieto,  Maynadier*  v.  Duflf,* 
4Cr.  C.  C,  7. 

§  809.  Restoring  property. —  In  detinue  the  defendant  may  discharge  the  judgment  ren- 
dered against  him  for  the  value  of  the  property  by  restoring  the  property.  Mirick  v.  Hemp- 
hUl,  Hemp.,  180. 

§  310.  Lies,  when. —  Detinue  will  lie  for  a  slave,  though  the  defendant  obtains  jwssession 
thereof  unlawfully.     The  tort  may  be  waived.    Bernard  v.  Herbert,*  3  Cr.  C.  C,  346. 

§  311.  Detinue  will  lie  against  one  who  has  quitted  the  possession  of  personal  property 
prior  to  the  commencement  of  the  suit,  but  eviction  before  suit,  or  a  return  of  the  property 
to  the  plaintiff  before  suit,  is  a  bar.    Woodruff  v.  Bentley,*  1  Hemp.,  112. 


XII.  Replevin. 

1.  In  General. 

SXTMMARY— Jn  general,  %%  312-317;  lies,  when,  §§  313,  313;  lies  for  timber  severed  from  realty^ 
§  314;  property  seized  under  revenue  laws,  %  315. —  Judgment  for  defendant,  measure  of 
daviages,  §  316. —  Good  plea  in  bar,  §  317. 

§  312.  All  that  is  necessary  to  support  the  action  of  replevin  is  property  in  the  plaintiff, 
either  general  or  special,  and  a  wrongful  taking  from  the  plaintiff's  possession,  either  actual 
or  constructive.  The  statement  by  Blackstone,  that  it  lies  only  for  goods  taken  by  distress,  is 
not  supported  by  authority.  It  will  lie  to  recover  goods  seized  by  an  officer  under  an  execu- 
tion against  a  third  person.    Williamson  v.  Ringgold,  §§  318-328. 

§  31 3.  At  common  law  a  writ  of  replevin  never  lies  unless  there  has  been  a  tortious  taking, 
either  originally  or  by  constniction  of  law,  by  some  act  whicli  makes  the  party  a  trespasser 
ab  initio;  where  the  possession  is  rightful,  detinue  or  trover  is  the  proper  remedy.  Non  cepit 
is  a  good  defense  where  there  has  not  been  an  actual  taking.  Meany  v.  Head,  §§  329-331.. 
See  §344. 

§  3 14.  A  party  may,  on  the  strength  of  his  title  to  the  realty,  maintain  an  action  for  a  chat- 
tel which  has  become  such  by  a'wrongful  severance  from  the  premises.  It  is  accordingly 
held  that  where  a  party  has  contracted  to  sell  the  land,  and  the  vendee  is  in  ppssession  under 
a  restricted  license  to  cut  timber,  if  the  latter  cuts  timber  contrarj'-  to  the  agreement,  and 
manufactures  it  into  sliingles,  replevin  will  lie  to  recover  the  property  in  its  altered  form ;  and 
the  action  will  lie  against  one  who  purchases  the  timber  from  the  vendee.  Nelson  v.  Graff, 
§§  332-334.     See  g§  358,  360. 

§  315.  A  statute  (Act  of  July  13,  1866),  which  provides  that  property  seized  under  a  rev- 
enue law  shall  be  irrepleviable,  applies  in  cases  wiiere  the  property  of  one  person  is  seized 
under  process  against  another.     Treat  v.  Staples,  g§  835-340.    See  §  357. 

§  31 6.  Where  judgment  is  entered  for  defendant  in  replevin,  he  is  entitled  only  to  nomi- 
nal damages  where  he  shows  no  right  to  the  property.    Ibid. 

§  317.  A  plea,  that  the  goods  are  not  the  property  of  the  plaintiff,  though  not  the  author- 
ized form,  is  a  good  plea  in  bar.     Dermott  v,  Wallach,  §§  341-343. 

[Notes.—  See  §§  844-399.] 

WILLIAMSON  V,  RINGGOLD. 
(Circuit  Court  for  the  District  of  Columbia:  4  Cranoh  C.  C,  39-67.    1830.) 

Opinion  by  Cranoh,  C.  J. 

Statement  of  Facts. —  This  is  a  replevin  for  the  plaintiff's  goods,  taken  on  a 
fieri  faciae^  against  John  Wells,  Jr.,  at  the  suit  of  Thomas  Carberry,  issued 
out  of  this  court.  Mr.  Morfit,  for  the  defendant,  has  moved  the  court  for  a  re- 
turn of  the  goods  under  the  act  of  assembly''  of  Maryland,  1785,  ch.  80,  §  14 
(and  also  for  a  venditioni  exponas)^  because  the  goods  were,  as  it  is  said,  in  the 
custody  of  the  law,  and  therefore  could  not  lawfully  be  replevied,  whether  the 
plaintiff  in  replevin  was,  or  was  not,  the  owner  qf  the  goods  at  the  time  of 
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the  taking,  and  whether  they  were  taken  by  the  marshal  out  of  the  actual  pos- 
session of  the  plaintiflf  in  replevin,  or  out  of  the  actual  possession  of  Wells,  the 
debtor  in  the  execution.  It  is  understood  to  be  admitted  in  argument,  that  the 
goods  were  the  property  of  the  plaintiflf  in  replevin,  at  the  time  of  the  taking 
by  the  defendant,  and  that  the  defendant  took  them  to  satisfy  the  execution 
against  Wells.  It  is  not  stated  whether  they  ever  had  been  in  the  possession  of 
the  plaintiflf,  nor  whether  they  were  taken  from  the  actual  possession  of  Wells, 
or  from  the  actual  or  constructive  possession  of  the  plaintiff. 

§  SI 8.  Return  of  goods  to  defendant  und^r  statute  of  Maryl/ind. 

If  the  goods  never  had  been  in  the  possession  of  the  plaintiff,  they  must  be 
returned  to  the  defendant  under  the  act  of  assembly,  1785,  ch.  8,  §  14,  upon  a 
retovn/)  habendo  bond  being  given  by  the  defendant;  for  that  act  strongly  im- 
plies that  the  return  to  the  defendant  is  to  be  ordered  of  course,  unless  the  de- 
fendant obtained  the  possession  "forcibly  or  fraudulently;"  or  that  the 
possession  having  been  first  in  the  plaintiff,  "  was  got,  or  retained  by  the  de- 
fendant, without  proper  authority  or  right  derived  from  the  plaintiff;"  in  which 
case  the  court  is  authorized  "  to  refuse  to  order  a  return  to  the  defendant,  until 
a  judgment  is  given  in  the  action."  But,  upon  such  return,  when  ordered,  the 
defendant  must  give  bond  and  security  to  restore  the  goods  to  the  plaintiff,  if 
such  should  be  the  judgment  of  the  court.  If,  therefore,  the  plaintiff  cannot 
show  that  the  defendant  took  the  goods  out  of  his  actual  or  constructive  pos- 
session, the  return  must  be  ordered,  of  course,  to  the  defendant.  Cullum  v,  Be- 
vans,  6  liar.  &  Johns.,  471. 

§  319.  Replevin  will  lie  where  plaintiffs s  goods  are  wrongfully  seized  hy  an 
officer  under  an  eoceoution  against  a  third  person. 

The  motion  for  a  return,  upon  the  ground  that  goods  in  the  custody  of  the 
law  are  not  to  be  replevied,  is,  in  effect,  a  motion  to  quash  the  replevin;  for  if 
the  return  should  be  ordered,  it  must  be  without  bond;  and  such  an  order 
would  be  of  course,  if  the  plaintiff  in  replevin  were  the  debtor  in  the  writ  of 
fieri  facias;  •for  the  law,  in  that  respect,  is  well  settled  in  this  country  as  well 
as  in  England.  But  it  is  not  well  settled,  either  there  or  here,  that  a  man  can- 
not maintain  replevin  for  his  goods  taken  out  of  his  actual  or  constructive  pos- 
session by  an  officer,  to  satisfy  an  execution  against  a  third  person.  In  some  of 
the  states  it  is  well  settled  that  he  can.  But  in  Maryland,  the  court  of  appeals 
has  lately  delivered  a  solemn  opinion  that  he  cannot,  in  the  case  of  Cromwell 
V.  Owens,  7  Har.  &  Johns.,  60,  61. 

§  320.  The  rule  as  to  goods  in  the  custody  of  the  law. 

In  England,  it  will  be  found  that  every  case  adduced  in  support  of  the  rule, 
that  replevin  will  not  lie  for  goods  in  the  custody  of  the  law,  are  cases  where 
the  plaintiff  in  replevin  was  the  debtor  himself.  It  is  said  to  be  a  rule  founded 
upon  the  policy  of  the  law ;  and  the  reason  given  by  Gilbert  on  Replevins,  161, 
in  the  very  passage  relied  upon  in  support  of  the  rule,  is,  that  "it  would  be 
troubling  the  execution  awarded,  if  the  party  on  whom  the  money  was  to  be 
levied  should  fetch  back  the  goods  by  a  replevin ;  and,  therefore,  they  construe 
such  endeavors  to  be  a  contempt  of  their  jurisdiction;  and  upon  that  account 
commit  the  offender."  Goods  seized  and  held  by  a  trespasser  cannot,  surely, 
be  said  to  be  in  custody  of  the  law,  except  as  against  the  trespasser  himself,  when 
they  are  seized  in  execution.  The  policy  of  the  law  refuses  him  the  right  to 
question  the  validity  of  the  judgment,  or  to  deny  his  interest  in  the  property, 
by  any  means  that  would  defeat  or  delay  the  execution;  but  it  does  not  refuse 
a  third  person  the  means  of  protecting  his  rights  from  illegal  violation. 
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§  821.   What  necessary  to  support  replevin. 

The  general  rule  is,  that  replevin  will  lie  wherever  trespass  will  lie  for  taking 
the  plaintiffs  goods.  There  is,  however,  this  difference  between  trespass  and 
replevin,  that  trespass  will  lie  upon  possession  alone;  but  replevin  requires  prop- 
erty in  the  plaintiff.  All  that  is  necessary  to  support  the  action  is  property  in 
the  plaintiff,  either  general  or  special,  and  a  wrongful  taking  from  the  plaintiff's 
possession,  either  actual  or  constructive.  The  idea  suggested  by  Blackstone, 
and  repeated  by  several  other  elementary  writers,  that  replevin  will  only  lie  for 
goods  taken  by  distress,  has  no  foundation.  I  have  not  found  it  supported  by 
a  single  adjudged  case.  On  the  contrary,  the  cases  are  abundant,  from  the  time 
of  the  year  books  to  the  present  moment,  in  which  replevin  has  been  supported 
for  goods  not  taken  by  distress.  Blackstone  (3  Com.,  145,  b.)  says,  "  The 
wrongful  taking  of  goods  being  thus  most  clearly  an  injury,  the  next  considera- 
tion is,  what  remedy  the  law  of  England  has  given  for  it.  And  this  is,  in  the 
first  place,  the  restitution  of  the  goods  themselves,  so  wrongfully  taken,  with 
damages  for  the  loss  sustained  by  such  unjust  invasion;  which  is  effected  by 
action  of  replevin."  "  This  obtains  only  in  one  instance  of  an  unlawful  taking, 
that  of  a  wrongful  distress.-'  For  this  assertion,  he  cites  no  authority  whatever; 
and  it  is  believed  none  can  be  found. 

§  322.  Authorities  reviewed. 

Baron  Gilbert,  whose  treatise  upon  the  law  of  replevins  was  published  some 
years  before  Blackstone's  Commentaries,  defines  the  writ  of  replevin  thus:  **  A 
replevin  is  a  justicial  writ  to  the  sheriff,  complaining  of  an  unjust  taking  and 
detention  of  goods  or  chattels,  commanding  the  sheriff  to  deliver  back  the  same 
to  the  owner,  upon  security  given  to  make  out  the  injustice  of  such  taking,  or 
else  to  return  the  goods  and  chattels."  Gilbert  on  Replevins,  58.  Seilon,  vol. 
2,  p.  153,  following  Blackstone,  says,  "  Replevin  is  a  remedy  grounded  upon  a 
distress ;  for  goods  are  only  replevisable  when  they  have  been  taken  by  way  of 
distress."  But  he  cites  no  authority  except  Co.  Lit.,  145,  which  gives  no  count- 
enance to  such  a  doctrine.  It  only  shows  that  replevin  is  the  proper  remedy  in 
cases  of  distress  for  rent ;  but  not  that  replevin  will  not  lie  for  goods  not  dis- 
trained. On  the  contrary.  Lord  Coke  says  that  when  the  defendant  claims 
property,  although  upon  the  plaint  the  sheriff  cannot  try  the  question,  *'  j^et  the 
plaintiff  may  have  a  writ  de proprietate probanda^  directed  to  the  sheriff,  to  try 
the  property ;  and  if,  thereupon,  it  be  found  for  the  plaintiff,  then  the  sheriff  to 
make  deliverance  (for  so  be  the  words  of  the  writ) ;  and  if  for  the  defendant, 
he  can  no  further  proceed.  But  that  is  but  an  inquest  of  office;  and,  therefore, 
if  thereby  it  be  found  against  the  plaintiff,  yet  he  may  have  a  writ  of  replevy 
to  the  sheriff;  and  if  he  return  the  claim  of  property,  etc.,  yet  it  shall  proceed 
in  the  court  of  common  pleas,  where  the  property  shall  be  put  in  issue  and 
finally  tried."  This  passage  shows  that  replevin  will  lie  to  try  the  title  to 
goods  which  have  been  wrongfully  taken  from  the  possession  of  the  plaintiff. 
Ip  the  action  of  replevin,  neither  the  writ  nor  the  declaration  says  anything  of 
the  goods  being  taken  as  a  distress.  The  injury  complained  of  is,  that  the  de- 
fendant took  and  unjustly  detains  the  plaintiff's  goods,  not  that  he  took  them 
for  any  particular  purpose. 

In  the  case  of  Shannon  v.  Shannon,  1  Sch.  &.  Lefroy,  327,  Lord  Redesdale 
says,  "  Mr.  Justice  Blackstone's  definition  of  the  action  of  replevin  is  certainly 
too  narrow.  Many  old  authorities  will  be  found  (in  the  books)  of  replevin  being 
brought  where  there  was  no  distress."  "  It  is  an  action  founded  on  a  taking, 
and  the  right  which  the  party  from  whom  the  goods  were  taken  has  to 
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have  them  restored  to  him,  until  the  question  of  title  to  the  goods  is  deter- 
mined." 

In  the  case  of  Meany  v.  Head,  1  Mason,  322,  Mr.  Justice  Story  said :  "  At 
common  law,  a  writ  of  replevin  never  lies,  unless  there  has  been  a  tortious 
taking,  either  originally  or  by  construction  of  law,  by  some  act  which  makes 
the  party  a  trespasser  ab  initioy  In  Ilsley  v,  Stubbs,  5  Afass.,  283,  Mr.  C.  J. 
Parsons  said :  "  The  defendant,  to  support  his  plea,  has  argued  that  replevin  at 
common  law  does  not  lie,  unless  where  goods  are  taken  by  distress  as  a  pledge. 
$^  It  is  true,  that  anciently,  replevin  was  generally  sued  out  to  replevy  cattle  taken 
by  distress  as  a  pledge;  but,  in  fact,  replevin  lies  for  him  who  has  the  general 
or  ispecial  property  in  chattels,  against  him  who  has  wrongfully  taken  them." 
So,  in  Shearick  v.  Huber,  6  Bin.,  2,  which  was  replevin  against  the  purchaser 
of  the  plaintiffs  goods,  at  the  sheriffs  sale,  under  a  ^jri  facias  against  a 
stranger,  Mr.  C.  J.  Tilghman  said :  "  No  doubt  but  replevin  is  the  proper  form 
of  action ;  for  although,  in  England,  this  form  of  action  has  been  generally  con- 
fined to  cases  of  goods  distrained  for  rent,  yet,  with  us  it  has  been  used  in  all 
cases  where  chattels,  in  the  possession  of  one  person,  have  been  claimed  by 
another."  So,  in  Woods  w.  Nixon,  Addison,  134,  the  president  of  the  court  of 
common  pleas  said :  "  The  practice  in  Pennsylvania  has  been  to  issue  replevin 
in  all  cases  where  a  man  claims  propert}''  detained  from  him."  So,  in  2  Wheat., 
Selwyn  N.  P.,  896,  Selwyn  says  "that  Blackstone's  definition  is  too  narrow;" 
and  Mr.  Wheaton,  in  his  note,  says  "  that  replevin  lies  for  any  tortious  taking 
of  goods  from  the  possession  of  the  plaintiflf,  and  not  in  case  of  a  distress  only, 
is  well  settled  in  England,  and  has  beer)  recognized  and  adopted  as  sound 
doctrine,  by  the  supreme  court  of  New  York." 

Dane,  in  his  Abridgment,  vol.,  5,  p.,  515,  speaking  of  Blackstone's  definition, 
says,  "  it  has  been  truly  observed  that  this  definition  is  too  narrow."  "  The 
writ  is  founded  on  a  taking  and  the  plaintiflf's  right  to  have  the  goods  restored 
to  him  until  the  question  of  title  to  them  is  determined."  And  Daniel  Dulany, 
in  his  opinion  given  in  the  year  1771,  in  the  case  of  Coursey  v.  Wright,  1  liar. 
&  McH.,  396,  says:  "The  case  supposed  would  exemplify  the  very  definition 
of  replevin ;  '  a  remedy,  provided  by  the  law,  for  the  specific  recovery  of  per- 
sonal property  unjustly  taken  and  detained ; '  though  Blackstone  says,  ver}'^ 
erroneously,  that  replevin  is  only  in  one  instance  of  unlawful  taking,  that  of  a 
wrongful  distress."  In  the  case  of  Hopkins  v,  Hopkins,  10  Johns.,  373,  Mr.  C. 
J.  Kent  said :  "  The  action  of  replevin  is  grounded  on  a  tortious  taking,  and  it 
sounds  in  damages,  like  an  action  of  trespass,  to  which  it  is  extremely  analo- 
gous, if  the  sheriff  has  already  made  a  return  (of  the  goods)  and  the  plaintiff 
goes  only  for  damages  for  the  caption." 

Comyns  (Dig.  Keplevin,  A.)  says, "  replevin  lies  of  all  goods  unlawfully  taken." 
So,  in  the  case  of  Pangburn  v.  Patridge,  7  Johns.  Rep.,  143,  Mr.  Justice  Van 
Ness,  in  delivering  the  opinion  of  the  supreme  court  of  New  York,  said .  "  The 
opinion  I  expressed,  on  the  trial  of  this  cause,  that  reple\in  lies  only  in  the  case 
of  an  unlawful  distress,  was  a  mistaken  one.  The  p'assage  to  that  effect  in 
Blackstone's  Commentaries  is  not  warranted  by  the  books.  This  action  is 
usually  brought  to  try  the  legality  of  a  distress;  but  it  will  lie  for  any  unlaw- 
ful taking  of  a  chattel  Possession  by  the  plaintiff,  and  an  actual,  wrongful 
taking  by  the  defendant,  are  the  only  points  requisite  to  support  the  action ; 
and  none  of  the  cases  defining  the  nature  of  the  action  confine  it  specially  to 
the  case  of  a  chattel  taken  under  prefense  of  a  distress.  The  old  authorities 
are,  that  replevin  lies  for  goods  taken  tortiously,  or  by  a  trespasser,  and  the 
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party  injured  may  have  replevin  or  trespass  at  his  election.  This  is  so  laid 
down  by  Guscoigne,  J.,  7  HL,  4,  28,  b;  and  by  Danby,  J.,  2  E.  4,  16;  and  by 
Brian,  J.,  6  H.,  7,  g;  and  these  dicta  are  cited  as  good  law  in  Bro.  Ab.,  tit.  Ee- 
plevin,  pi.  36,  39,  and  in  Eoll.  Ab.,  tit.  Eeplevin,  B.  The  same  rule  was 
admitted  by  the  judges  in  Mason  v.  Dixon,  1  Jones,  173,  and  in  Bishop  v.  Mon- 
tague, Cro.  Eliz.,  824.  Similar  language  is  hold  in  many  of  the  modern  authori- 
ties, and  particularly  by  Baron  Gilbert,  Baron  Comyns,  and  Lord  Redesdale. 
The  opinion  of  the  latter  is  reported  by  Schoales  and  Lefroy,  in  which  he  lays 
down  the  law  with  peculiar  acccuracy  and  precision."  The  case  from  6  II.,  7, 
9,  is  thus  stated  by  Brooke,  Replevin,  pi.  36 :  '*  A  man  takes  my  goods  as  a 
trespasser,  I  may  have  replevin,  although  the  trespasser  has  property  by  the 
to}%  for  this  is  of  the  property  which  I  had  at  the  time  of  the  caption ;  but  I 
cannot  have  detinue,  for  that  is  of  the  property  which  is  in  me  at  the  time  of 
the  action  brought.  (Per  Brian.)  "  The  case  from  the  Tear  Book,  7  H.,  4,  28, 
b,  is  abridged  by  Brooke,  tit.  Replevin,  pi.  15,  where  he  says:  "By  some,  re- 
plevin will  not  lie  for  beasts  taken  contra  pacem;  but,  per  Gascoigne,  he  may 
have  replevin  or  trespass."  The  case  from  2  E.,  4,  16,  is  thus  abridged  by 
Brooke,  tit.  Replevin,  pi.  39 :  "  per  Danby ;  when  a  trespasser  takes  my  goods, 
I  may  have  replevin,  for  I  may  affirm  the  property  in  me,  or  I  may  have  tres- 
pass, and  disaffirm  the  property.  Note.  That  by  him,  where  a  man  delivers 
his  goods  to  W.  N.,  and  a  stranger  takes  them,  yet  the  bailor  may  give  them  to 
another  and  the  gift  is  good.  Littleton,  contra^  for  the  property  is  in  the 
stranger;  and  he  said  well,  as  it  seems;  and  yet  that  replevin  lies,  is  good  law, 
for  this  is  of  the  property  that  was  in  him  at  the  time  of  caption;  but  in 
the  other  case,  the  property  was  not  in  him  at  the  time  of  the  gift."  These 
cases  are  also  cited  by  Rolle,  in  his  Abridgment,  tit.  Replevin,  B.  2,  as  good 
law.  He  also  says  (tit.  Replevin,  c.  1):  "If  the  cattle  of  a  man  are  manurmg 
isind  agisting  my  land,  levant  et  couchant^  and  are  taken  by  strangers,  I  may  have 
replevin.  42  K,  3,  18;  21  H.,  8,  14,  b;  11  H.,  4,  17,  and  2  E.,  3,  44."  The 
case  of  Leonard  v.  Stacy,  6  Mod.,  68,  was  replevin  for  goods  of  which  the  plaintiif 
had  been  cheated. 

§  323.  Heplevin  lies  to  try  the  title. 

It  is  admitted  on  all  hands  that  "  property  in  the  defendant,"  or  even  "  in  a 
stranger,"  is  a  good  plea.  It  follows,  therefore,  that  when  the  property  is 
taken  by  the  defendant,  from  the  possession  of  the  plaintiff,  under  the  claim 
of  title,  replevin  is  the  proper  action  to  try  that  title.  But  the  plaintiff  in  re- 
plevin cannot  be  supposed  to  know,  beforehand,  what  pretense  the  defendant 
may  set  up  as  an  excuse  for  the  taking;  and  whether  that  excuse  be  true  or 
not  cannot  be  known  until  the  trial,  so  that  it  cannot  be  said,  in  any  case 
where  the  taking  of  the  plaintiff's  goods  has  been  from  the  possession  of 
the  plaintiff  himself,  that  replevin  will  not  lie.  It  is  true,  that  in  many  such 
cases  of  taking,  replevin  cannot  be  maintained,  because  upon  the  trial,  it  may 
turn  out  that  the  taking  was  lawful;  but  still,  in  those  cases,  replevin  is  the 
proper  action  to  try  the  lawfulness  of  the  taking,  and  the  court  will  not  quash 
the  writ  before  that  question  is  decided,  unless  the  writ  shall  have  been  issued 
under  such  circumstances  as  to  be  a  contempt  of  the  court.  Gilbert  on  Re- 
plevins, 161.  This  happens  when  the  improper  interference  of  one  of  the  par- 
ties in  the  cause  obstructs  the  execution  of  the  judgment  of  the  court.  In  such 
a  case  it  is  considered  as  a  constructive  contempt.  The  general  rule,  then, 
is  clearly  established,  that  replevin  will  lie  for  every  wrongful  taking  of  the 
plaintiflTs  goods  out  of  his  possession. 
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§  884-«  Property  tn  the  custody  of  the  law. 

But  there  is  said  to  be  an  exception  to  this  general  rule,  and  that  is,  where 
the  goods  are  in  the  custody  of  the  law.  It  may  be  well  here  to  inquire,  in 
what  cases  goods  are  said  to  be  "in  the  custody  of  the  law:"  1.  When  cattle 
are  justly  seized  for  rent  arrear,  or  for  damage y^o^an^,  and  impounded,  but  not 
before  they  are  impounded.  Thus,  Gilbert  on  Replevins,  pp.  61,  62  (edition  175 7), 
says,  "'Tis  to  be  observed  that  there  are  two  things  complained  of  in  this  writ, 
viz.,  the  taking  and  detention  of  the  pledges,  as  the  words  of  the  writ  express 
it,  quod  cejpit  et  injuste  detinet;  but  what  is  principally  controverted  in  replevin 
is,  whether  the  taking  be  just  or  not.  For  there  are  but  two  cases  wherein  a 
distress,  justly  taken,  whether  for  rent  or  damage  feasant^  can  be  unlawfully 
detained.  The  first  is,  where  the  arrears  of  rent,  or  amends  for  the  damage, 
are  tendered  to  the  party  distraining ;  and  this  tender  must  be  made  before  the 
baasts  are  impounded;  for  when  the  beasts  are  in  the  custody  of  the  law,  the 
parson  distraining  cannot  be  said  unlawfully  to  detain  what  is  in  the  custody 
of  the  law."  2.  When  goods  are  distrained  for  fines  or  taxes,  or  by  way  of 
execution  upon  convictions  before  inferior  tribunals,  they  are  in  the  custody  of 
the  law;  as  in  The  King  v.  The  Town  Clerk  of  Guilford,  8  Mod.,  208;  Mar- 
riot  V.  Shaw,  Comyns's  Rep.,  274,  and  Rex  v,  Monkhouse,  2  Str.,  1184,  which 
were  convictions  under  the  game  laws.  Winnard  v.  Foster,  2  Lutw.,  1191, 
where  goods  were  taken  by  attachment  to  enforce  payment  of  the  judgment 
of  an  inferior  court.  Aylesbury  v.  Harney,  3  Lev.,  204,  where  a  silver  cup 
was  seized,  upon  a  condemnation  by  justices  of  the  peace,  under  the  excise  acts, 
for  the  non-entry  of  strong  waters.  Gins  v.  Dams,  2  Lutw.,  1179,  where  cattle 
were  taken  by  a  warrant  of  two  justices,  for  a  poor  rate:  Cliffs  Entries,  636, 
for  a  militia  fine;  Levinz's  Entries,  152,  on  a  conviction  of  fraud  upon  the  ex- 
cise; Lukin  1?.  Eve,  Moore,  89,  for  amercement  in  a  court  leet;  Co.  Ent.,  570, 
b,  572,  a,  573,  a;  Fletcher  t).  Ingram,  5  Mo:i.,  124;  Stephens  v.  Haughton,  2  Str., 
847;  Tott'y.  Ingram,  1  Brownlow,  185,  189.  So,  for  breach  of  a  by-law,  Winch. 
Ent.,  90;  3  Wils.,  155.  So,  for  a  poor-rate,  Mil  ward  v.  Coffin,  2  W.  BL,  1330. 
So,  for  a  judgment  of  commissioners  of  sewers,  Pritchard  v.  Stephens,  6  T.  R., 
522.  These  were  all  cases  where  the  goods  were  clearly  in  the  custody  of  the 
law,  and  yet  there  was  no  question  that  replevin  would  lie.  In  many  of  them 
the  plaintiff  recovered,  and  in  all  of  them  the  causes  appear  to  have  been  tried 
upon  their  merits,  except  the  case  of  Rex  v.  Monkhouse,  2  Str.,  1184,  where 
the  court  granted  an  attachment  against  the  under-sheriff  for  granting  a  re- 
plevin for  goods  seized  under  a  conviction,  by  an  inferior  tribunal  for  deer- 
stealing.  It  is  a  very  short  note  of  a  case,  and  it  does  not  appear  whether  the 
replevin  was  quashed,  nor  whether  the  officer  was  punished  for  the  contempt. 
But  in  a  preceding  case,  Rex  v.  Burchett,  1  Str.,  567,  which  was  replevin  for 
goods  taken  upon  a  distress,  under  the  game  laws,  the  court  discharged  the 
rule  to  show  cause  why  an  attachment  should  not  ,issue  against  the  officer  who 
issued  the  replevin,  and  refused  to  set  aside  or  quash  the  replevin.  S.  C,  in 
8  Mod.,  208.  The  reason  given  for  discharging  the  rule  was,  "  that  it  was 
only  a  contempt  to  the  inferior  jurisdiction  of  the  justices,  and,  in  that  case, 
the  B.  R.  never  interposes." 

§  325.    Wliere  the  suing  out  of  the  writ  would  be  a  contempt  of  court. 

3.  A  third  case,  where  goods  are  said  to  be  in  the  custody  of  the  law,  is, 
where  they  have  been  seized  in  execution,  upon  a  writ  of  Jleri  facias,  or  attach- 
ment issuing  from  a  superior  court. 

In  this  case,  it  is  admitted  on  all  hands  that  the  debtor  himself  will  not  be 
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permitted  to  replevy  them  out 'of  the  hands  of  the  officer;  but  this  cannot  be 
on  the  ground  that  the  goods  are  in  the  custody  of  the  law,  for  Chey  are  equally 
in  the  custody  of  the  law  when  distrained  and  impounded  for  rent  arrear,  or 
for  damage  feasant^  or  for  taxes,  or  for  fines,  or  by  way  of  execution  of  the 
judgments  of  inferior  tribunals;  and  yet  the  books  are  full  of  cases  of  replevin 
for  goods  thus  seized,  and  in  custody  of  the  law.  It  is  only  upon  the  ground  of 
constructive  contempts  of  court,  out  of  court,  that  the  suf>erior  tribunals  in 
England  have  restrained  the  issuing  of  a  replevin,  where  the  debtor,  or  any 
party  to  a  suit  in  those  tribunals,  has  attempted  to  obstruct  the  execution  of 
their  judgments.  Thus  Gilbert  (on  Replevins,  161)  says,  "If  a  superior  juris- 
diction award  an  execution,  it  seems  that  no  replevin  lies  for  the  goods  taken 
by  the  sheriff  by  virtue  of  the  execution,  and  if  any  person  should  pretend  to 
take  out  a  replevin  and  execute  it,  the  court  of  justice  would  commit  them  for 
a  contempt  of  their  jurisdiction,  because,  by  every  execution  the  goods  are  in 
the  custody  of  the  law,  and  the  law  ought  to  guard  them ;  and  it  would  be 
troubling  the  execution  awarded,  if  the  party  on  whom  the  money  was  to  be 
levied  should  fetch  back  the  goods  by  a  replevin;  and  therefore  they  construe 
such  endeavors  to  be  a  contempt  of  their  jurisdiction,  and,  upon  that  account, 
commit  the  offender.  But  if  any  inferior  jurisdiction  issues  an  execution,  a 
replevin  will  lie  for  the  goods  taken  by  that  execution ;  because  the  inferior 
jurisdiction,  being  restrained  within  particular  limits,  the  officer  who  took  the 
goods  is  obliged  to  show  that  he  took  the  goods  within  those  limits;  and  that 
the  inferior  court  which  issued  the  execution  did  not  exceed  their  authority  in 
issuing  it.  Besides,  an  inferior  court  cannot  commit  for  contempt  out  of  the 
court;  and  hence  it  is  that  the  officer  of  an  inferior  court  is  to  show  by  what 
authority  he  took  the  goods.  Thus,  in  a  replevin  the  defendant  was  put  to 
justify  by  a  condemnation  before  a  justice  of  peace  for  not  entering  of  strong 
waters;  and  a  warrant,  on  that,  for  levying  20«.  fine  on  the  plaintiff."  Ayles- 
bury u  Harvey,  3  Levinz,  204. 

The  distinction  here  taken  between  the  proceedings  of  courts  of  superior  and 
inferior  jurisdiction  is  very  just,  because  every  thing  is  presumed  to  be  within 
the  cognizance  of  a  court  of  superior  jurisdiction  which  is  not  clearly  shown  to 
be  out  of  it;  and  nothing  is  presumed  to  be  within  the  cognizance  of  the  inferior 
tribunal  unless  clearly  shown  to  be  within  it.  Hence,  prima  fcbcie^  the  proceed- 
ings of  a  court  of  general  jurisdiction  are  right;  but  those  of  a  court  of  limited 
jurisdiction  are  w^rong  unless  every  thing  appears  upon  the  face  of  the  proceed- 
ings which  is  necessay  to  give  jurisdiction  to  the  tribunal.  Therefore,  as  the 
debtor  is  not  bound  to  admit  more  than  appears  on  the  face  of  an  execution 
issuing  from  a  court  of  limitod  jurisdiction,  and  as  such  executions  do  not,  on 
their  face,  show  all  that  is  necessary  to  support  the  jurisdiction,  he  is  permitted 
to  put  the  officer  or  the  creditor  upon  the  proof  of  that  jurisdiction ;  and  the 
means  afforded  him  is  a  writ  of  replevin,  to  try  the  lawfulness  of  the  distress^ 
or  of  the  caption  of  the  goods.  It  is  true  that  the  judgment  and  the  execution 
of  an  inferior  or  limited  tribunal  are  as  valid,  in  all  matters  within  its  jurisdic- 
tion, as  those  of  a  court  of  general  jurisdiction;  but  the  question  of  jurisdiction 
of  an  inferior  tribunal  is  always  open;  and  he  cannot  be  "construed"  to  be 
guilty  of  a  contempt,  who  only  takes  the  usual  legal  means  of  trying  the  law- 
fulness of  that  seizure  of  his  goods  which  has  been  made  under  the  process  of 
a  court  of  doubtful  jurisdiction.  It  is  only  where  the  issuing  or  the  service  of 
the  writ  of  replevin  can  be  punished  as  a  contempt  of  the  court  from  which  the 
execution  issued,  that  the  books  show  that  replevin  will  not  lie  for  goods  taken 
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in  execution.  The  books,  however,  are  incorrect  in  saying  that  in  such  cases 
replevin  will  not  lie.  They  only  mean  to  say  that  the  party  serving  the  writ 
will  be  liable  to  attachment  for  his  contempt  in  obstructing  the  execution  of  the 
judgment  of  the  court,  and  that  the  court  will  perhaps  quash  the  writ  which 
is  the  means  of  that  obstruction.  The  additional  reason,  therefore,  given  by 
Gilbert,  is  a  sound  one,  Avhy  the  rule  is  only  applicable  to  goods  taken  by  exe- 
cution from  the  superior  courts ;  to  wit,  that  they  only  can  punish  for  construct- 
ive contempts  out  of  court.  The  ideas  of  Gilbert  upon  this  point  are  strongly 
supported  by  Chief  Baron  Eyre,  in  giving  his  opinion  in  the  case  of  Cawthorne 
V.  Campbell,  cited  in  Anstruther's  Eeports,  pp.  206,  212.  The  question  was 
upon  the  authority  of  the  court  of  exchequer  to  remove  into  that  court,  from 
another  court,  an  action  of  trespass  brought  against  the  commissioners  of 
excise.  The  Chief  Baron  placed  the  authority  to  remove  the  cause  upon  the 
ground  of  the  action  being  a  contempt  of  the  prerogative  of  the  king  in  rela- 
tion to  his  revenue;  and,  in  p.  212,  speaking  of  a  case  decided  in  the  time  of 
Henry  VII,  he  says,  "In  this,  they  evidently  proceeded  upon  a  general 
analogy  to  the  proceedings  in  other  courts;  for  there  is  no  court  that  suffers  its 
process,  either  to  be  insulted,  or  to  be  materially  interrupted ;  and  whenever 
this  is  attempted,  it  is  a  contempt  upon  which  the  court  proceed  to  grant 
attachments  in  the  first  instance."  "  But  that  this  jurisdiction  is  not  a  very  novel 
thing,  nor  this  a  single  instance,  we  may  collect  from  other  cases  that  are  very 
clearly  established ;  namely,  that  if  a  man,  at  this  day,  there  being  a  seizure  in 
order  to  condemnation,  was  to  presume  to  replevy  the  goods,  it  would  be  a  con- 
tempt of  the  court  for  which  an  attachment  would  be  granted  instantly."  "  So 
if  a  distress  is  taken  for  a  fee-farm  rent,  or  other  duty  to  the  crown,  it  is  con- 
sidered a  contempt  to  replevy ;  and  an  attachment  will  issue  upon  it,  as  appears 
by  the  case  of  the  King  v.  Oliver,  in  Bunbury,  14."  "Originally,  therefore,  it 
seems  to  me,  that  to  call  into  question,  or  in  any  manner  to  interrupt  the  course 
of  the  prerogative  jurisdiction,  was  treated  as  a  contempt  of  the  process  of  the 
court,  and  proceeded  against  immediately  as  such." 

The  only  cases  cited  in  support  of  the  rule  that  goods  taken  in  execution 
cannot  be  replevied  are  cases  of  contempt ;  unless  the  loose  dictum  of  Bacon 
in  his  Abridgment,  tit.  Replevin,  C,  respecting  Bradshaw's  Case,  and  the 
dictum  of  Mr.  Justice  Powell,  there  referred  to,  can  be  called  cases,  where  none 
of  the  facts  of  the  cases  are  stated,  nor  any  book  referred  to  in  which  they  can 
be  found.  Bacon  says,  upon  his  own  authority,  that  "it  was  ruled,  in  the  case 
of  one  Bradshaw  (T.  12,  W.  3,  in  C.  B.),  that  when  an  act  of  parliament  orders 
s,  distress  and  sale  of  goods,  this  is  in  the  nature  of  an  execution,  and  replevin 
does  not  lie;  but  if  the  sheriflf  grants  one,  yet  it  is  not  such  a  contempt  as  to 
grant  an  attachment  against  him.  And  Powell,  Justice,  said  he  remembered 
a  case  in  the  exchequer,  where  a  distress  was  taken  for  a  fee-farm  rent  due  to 
the  king,  yet,  upon  debate  in  the  court,  no  attachment  was  granted,  though  it 
was  the  king's  case."  In  these  cases  there  was  neither  an  actual  nor  a  con- 
structive contempt  of  the  authority  of  any  court;  for  the  first  case  supposes  a 
distress  and  sale  under  an  act  of  parliament ;  and  the  other  was  a  distress  for 
rent;  when,  therefore,  it  is  said,  that  in  such  cases  replevin  will  not  lie,  I  un- 
derstand the  expression  to  mean  no  more  than  that  replevin  cannot  ba  main- 
tained. Thus,  it  is  said  generally  that  replevin  lies  only  for  a  wrongful  taking; 
meaning  that  it  can  be  maintained  in  such  case  only;  not  that  it  will  not  lie  to 
try  the  question  whether  wrongful  or  not. 

In  the  note  in  the  new  edition  of  Bacon's  Abridgment  (Phila.,  1811,  vol.  6,  p. 
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-56),  it  is  said,  "  A  replevin  does  not  lie  for  goods  seized  by  warrant  of  a  justice 
of  the  peace  upon  a  conviction  for  destruction  of  the  game,  etc.  Semb.,  2 
Mod.  Ca.,  208,  209."  This  reference  is,  no  doubt,  to  the  case  of  the  King  v. 
The  Town  Clerk  of  Guilford,  reported  in  1  Mod.  Ca.  (8  Mod.),  208,  209,  B.  E., 
10  Geo.,  1724,  which  was  this:  "One  Burchett  was  convicted  by  a  justice  of 
peace  for  keeping  dogs,  nets,  and  ferrets  to  catch  conies,  not  being  qualified, 
etc.  And  by  a  warrant  from  the  said  justice,  his  goods  were  distrained  for  the 
forfeiture;  and  whilst  they  were  in  possession  of  the  constable,  and  before  they 
were  sold,  the  town  clerk  granted  a  replevin  to  take  them  from  the  constable. 
And  now  it  was  moved  to  set  the  replevin  aside,  because  goods,  thus  taken  by 
distress  on  such  convictions,  are  irrepleviable;  and  for  an  attachment  against 
the  town  clerk.  "  The  court  would  not  set  aside  the  replevin ;  but  made  a  rule 
to  show  cause  why  an  attachment  should  not  go."  This  case  appears  again  in 
Strange,  567,  under  the  name  of  Dominus  Rex  v,  Burchett,  thus :  "  The  court  or- 
dered an  attachment  nisi  against  the  town  clerk  of  Guilford,  and  a  defendant 
convicted  on  the  game  act,  for  granting  and  issuing  out  a  replevin  for  goods 
distrained  for  the  penalty ;  but  on  showing  cause  at  the  next  term  when  Eyre, 
Justice,  only  was  present,  he  discharged  the  rule,  because  it  was  only  a  con- 
tempt to  the  inferior  jurisdiction  of  the  justices,  and,  in  that  case,  B.  E.  never 
interposes."  This  case,  then,  is  a  direct  authority  against  the  principle  which 
it  is  cited  to  establish ;  for  the  court  both  refused  to  quash  the  replevin  and  to 
issue  an  attachment  of  contempt  for  issuing  it.  There  is  also  in  the  same 
edition  of  Bacon's  Abridgment,  vol.  6,  p.  56,  this  other  note  a.  to  the  case  of 
Bradshaw,  there  cited:  "But  now,  in  such  cases,  it  is  considered  as  a  contempt 
for  a  party  to  replevy;  and  an  attachment  will  issue  upon  it.  Rex  v.  Oliver, 
Bunb.,  14."  I  have  not  seen  Bunbury's  report  of  that  case ;  but  it  is  a  case  of 
a  fee-farm  rent  due  to  the  king,  cited  by  Ch.  Baron  Eyre,  in  the  case  in 
Ahstruther,  before  mentioned.  It  was  a  prerogative  case  in  the  exchequer,  and 
therefore  gives  no  support  to  the  rule  respecting  goods  taken  in  execution  from 
an  inferior  court;  except,  that  it  shows  that  contempt,  and  not  mere  custody 
of  the  law,  is  the  ground  of  the  rule.  The  note  goes  on  further  to  say,  that 
" replevin  does  not  lie  for  goods  distrained  on  a  conviction  for  deer-stealing; 
and  if  a  sheriff  grants  it,  an  attachment  shall  go  against  him.  Eex.  v.  Monk- 
house,  2  Str.,  1184."  The  whole  case  in  Strange  is  in  these  words:  "The court 
granted  an  attachment  against  the  under-sheriff  of  Cumberland  for  granting  a 
replevin  of  goods  distrained  on  a  conviction  for  deer-stealing."  This  is  the 
whole  case;  and  yet  it  seems  to  be  the  principal  authority  upon  which  all  the 
books  rely  to  support  the  principle  that  goods  taken  under  an  execution  from 
an  inferior  court  cannot  be  replevied;  although  in  many  preceding  cases  of 
that  kind,  as  we  have  before  seen,  replevin  was  maintained. 

Mr.  Durnford,  in  his  note  to  the  case  of  Peai^on  v.  Roberts,  in  Willes'  Rep., 
€72,  in  controverting  the  position  of  Chief  Baron  Gilbert  that  replevin  will  lie 
for  goods  taken  by  an  execution  issued  by  an  inferior  jurisdiction,  says  that 
^Hhe  two  reasons  given  by  Gilbert  by  no  means  warrant  it."  "His  first 
reason,"  says  Mr.  Durnford,  "  fails,  if  the  officer  took  the  goods  within  the 
limits  of  the  particular  jurisdiction,  and  if  the  inferior  court  did  not  exceed 
their  authority  in  issuing  the  execution ;  in  short,  if  it  be  a  legal  execution  regu- 
larly executed."  Surely  Mr.  Durnford  could  not  mean  to  say  that  this  is  a 
reason  why  replevin  should  not  lie  to  try  the  question  whether  the  goods  wore 
taken  within  tl)e  limited  jurisdiction,  and  whether  the  court  did  not  exceed  its 
jurisdiction  in  issuing  the  execution.     If  he  did,  it  is  a  petitio  principiL    As 
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well  might  he  say  that  for  goods  lawfully  taken  as  a  distress  for  rent,  replevin 
will  not  lie,  in  order  to  try  the  question,  whether  lawfully  taken  or  not. 

The  question  which  Gilbert  was  discussing  was  not  whether  replevin  could 
be  maintained  for  goods  lawfully  taken  in  execution,  but  whether  it  will  lie  for 
goods  taken  in  execution,  whether  lawfully  or  unlawfully ;  that  is,  whether  the 
plaintiff  will  be  permitted  to  commence  that  sort  of  action  to  try  the  lawful- 
ness of  the  taking,  and  to  get  back  his  goods  while  that  question  shall  be  pend- 
ing. Mr.  Durnford's  argument  only  goes  to  show  that  the  plaintiflf  would  not 
be  entittled  to  recover  upon  the  trial,  not  that  he  might  not  commence  the 
suit.  "  And  with  regard  to  the  second  reason,"  Mr.  Durnford  says,  ^'  it  does 
not  follow,  because  an  inferior  court  cannot  commit  for  a  contempt  out  of  court, 
that  therefore  a  replevin  will  lie ;  the  want  of  authority  to  inflict  one  particular 
(and  that  an  extraordinary)  punishment  for  doing  the  thing,  does  not  prove 
that  the  thing  itself  may  be  legally  done."  Here  is  the  begging  of  another 
principle,  to  wit,  that  the  rule  is  not  grounded,  as  Gilbert  supposed,  upon  the 
*  doctrine  of  constructive  contempts.  If  the  rule  be  grounded  entirely  upon  that 
doctrincj  then  the  rule  does  not  apply  to  those  tribunals  towards  which  there 
can  be  no  constructive  contempt. 

Mr.  Durnford  observes,  "The  only  authority  cited  by  Gilbert  in  support  of 
this  opinion  is  the  case  of  Aylesbury  v.  Harvey,  3  Lev.,  204:,  of  which,"  he 
says,  "it  is  sufficient  to  observe,  1st,  that  this  question  was  neither  agitated  at 
the  bar  nor  decided  by  the  bench ;  and  2d,  that  the  judgment  of  the  court  was 
against  the  plaintiflf  in  replevin."  Now,  it  was  because  the  question  was  not 
agitated  nor  decided  by  the  bench,  that  Gilbert  cited  it  as  authority  that  when- 
ever the  defendant  in  replevin  justifies  under  the  authority  of  a  tribunal  of 
limited  jurisdiction,  he  must  show  that  he  took  the  goods  within  the  limits,  and 
that  the  inferior  court  did  not  exceed  its  jurisdiction;  and  that  replevin  will 
lie  for  goods  taken  under  the  authority  of  such  a  limited  jurisdiction.  For  it 
will  be  seen  by  the  pleadings  in  that  case,  which  are  given  at  full  length  in 
Levinz's  Entries,  152,  that  the  defendants  had  able  counsel,  and  that  their  plea 
sets  forth  every  particular  necessary  to  give  jurisdiction  to  the  court,  and  to 
justify  the  caption  of  the  goods;  which  particularity  would  have  been  unneces- 
sary if  it  were  suflRcient  merely  to  show  that  the  goods  were  taken  under  an 
execution  issued  by  such  a  court.  That  such  a  point  should  not  have  been  sug- 
gested, either  by  the  bar  or  the  bench,  is  strong  evidence  that  such  was  not 
then  the  law.  '  Mr.  Durnford  proceeds:  "But  in  opposition  to  this  opinion  "  (of 
Gilbert)  "  may  be  placed  Bradshaw's  Case,  6  Bac.  Abr.,  55 ;  Kex  v.  The  Sheriflf 
of  Leicestershire,  1  Barnard.  B.  R,  110;  Kex  v.  Monkhouse,  2  Str.,  1184;  and 
Bex  u  Burchett,  id.,  note  1."  The  case  of  Bradshaw  has  been  mentioned 
before  as  being  very  loosely  reported.  It  merely  states  "  that  a  distress  and 
sale,  under  an  act  of  parliament,  is  in  the  nature  of  an  execution,  and  replevin 
does  not  lie;  yet  the  issuing  of  it  is  no  contempt."  The  particular  circum- 
stances of  the  case  and  the  grounds  of  the  decision  are  not  stated,  nor  what 
eflfect  the  decision  had  upon  the  cause;  whether  to  quash  the  writ,  or  to  guide 
the  jury  in  their  verdict,  or  to  arrest  the  judgment.  So  loose  a  case  cannot  bo 
considered  as  entitled  to  any  authority. 

The  next  case  arrayed  against  the  chief  baron  is  Rex  v.  The  Sherifif  of  Leices- 
tershire, reported,  as  it  is  said,  in  1  Barnardiston's  Reports  of  Cases  in  B.  R., 
110.  This  case  I  have  never  seen.  Mr.  Durnford  has  not  given  us  the  sub- 
stance of  it ;  but  it  is  sufficient  to  say,  with  Lord  Kenyon  (1  East,  642),  "  that 
Barnardiston  was  a  bad  reporter;"  and  with  Lord  Mansfield  (2  Burr.,  1142), 
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that  "  it  was  marvelous  to  those  who  knew  the  sergeant  and  his  manner  of  tak- 
ing notes,  that  he  should  so  often  stumble  upon  what  was  right;  but  yet  that 
there  was  not  one  case  in  his  book  which  was  so  throughout." 

The  next  case,  which  is  to  put  down  the  authority  of  Gilbert,  is  Rex  v.  Monk- 
house,  before  mentioned,  and  reported  in  two  lines  and  a  half.  These,  and  the 
case  of  Burchett,  said  to  be  in  a  note  to  the  case  of  Hex  v.  Monkhouse,  in  Str. 
1184,  but  which  is  not  in  my  edition,  and  which,  no  doubt  is  the  case  which  I 
have  already  cited  from  8  Mod.,  208,  209,  and  Strange,  567,  constitute  the 
whole  array,  in  opposition  to  the  deliberate  opinion  of  Gilbert,  in  a  well  con- 
sidered treatise  upon  the  subject,  supported  by  the  large  number  of  cases  already 
cited,  and  many  more,  which  I  have  omitted  to  notice,  in  which  replevin  has 
been  maintained  for  goods  taken  by  way  of  execution  of  the  judgments  of  in- 
ferior tribunals.  Mr.  Durnford,  indeed,  cites  t\Vo  cases  which  are  against  him, 
and  endeavors  to  avoid  their  force.  The  first  is  Milward  v.  Coffin,  2  W.  Bl., 
1330,  which  was  replevin  for  goods  taken  under  a  warrant  of  distress  by  two 
justices  of  the  peace  for  poor-rates.  The  defendant  justified  under  the  statutes 
of  43  Eliz.  and  17  Geo.  2,  as  overseers  of  the  poor;  and  judgment  was  rendered 
for  the  plaintifl'.  Mr.  Durnford  supposes  he  evades  the  force  of  this  case  by 
saying  that  the  jlistices  exceeded  their  authority ;  and  that  "  the  goods  were 
not,  in  contemplation  of  law,  taken  under  an  execution."  But  that  could  not 
be  ascertained  until  the  trial;  and  it  was  to  try  that  very  question  that  the 
writ  was  issued  and  held  to  lie.  If  the  justices  had  jurisdiction,  the  goods  were 
taken  under  an  execution;  if  they  had  not  jurisdiction,  they  were  not.  This 
was  the  very  point  tried  in  the  cause,  and  to  try  which  the  writ  was  issued ;  so 
that  replevin  will  lie,  whether  the  justices  have  jurisdiction  or  not,  because  it 
must  lie  before  that  question  can  be  decided.  The  other  case  cited  by  Mr. 
Durnford  is  Pritchard  v.  Stephens,  6  T.  R,  532,  which  was  a  rule  to  show  cause 
why  a  replevin  for  goods  taken  under  a  warrant  of  distress,  granted  by  com- 
missioners of  sewers,  should  not  be  quashed.  The  counsel  in  support  of  the 
rule  contended  that  the  goods  in  question  could  not  be  replevied  at  all,  and 
cited  the  following  passage  from  Callis,  200  (a  book  which  I  have  never  seen) : 
*'If,  upon  a  judgment  given  in  the  king's  court,  or  upon  a  decree  made  in  this 
court  of  sewers,  a  writ  or  warrant  of  distringas  ad  reparationem^  or  of  that 
nature,  be  awarded,  and  the  party's  goods  be  thereby  taken,  these  goods  ought 
not  to  be  delivered  by  replevin,  to  be  taken  either  out  of  this  court  or  out  of 
any  other  court  of  the  king;  because  it  is  an  execution  out  of  a  judgment." 
And  the  counsel  st&,ted  that  Callis,  in  p.  197,  takes  a  distinction  between  those 
goods  that  remain  in  the  custody  of  the  officer  under  the  seizure,  and  those 
that  afterwards  come  into  the  hands  of  a  purchaser,  saying  that  the  former  are 
not  replevisable ;  and  that  Callis,  also,  in  p.  195,  m  distinguishing  inferior  from 
superior  courts,  says  of  the  former,  "a  replevin  doth  not  lie,  and  ought  not  to 
be  granted  from  the  sheriff  or  any  of  his  deputies,  for  that  the  sewer  is  a  judi- 
cial court  of  record,  and  of  greater  authority  than  the  power  of  the  sherifiT, 
which,  in  these  cases,  is  but  ministerial."  The  cjunsel  on  the  other  side  said, 
"  It  is  not  necessary  to  controvert  the  opinions  of  Callis,  which  have  been  relied 
on  by  the  defendant  (though  it  mi^ht  be  shown,  if  necessary,  that  those  opin- 
ions are  not  tenable),  because  no  judgment  was  in  fact  given  by  the  commis- 
sioners of  sewers."  The  court  said  that,  "at  all  events,  this  was  a  reason  why 
they  ought  not  to  interfere  in  this  summary  way  by  quashing  the  proceedings, 
but  should  leave  it  to  the  defendant  to  put  his  objection  on  record  in  a  formal 
manner;  and  in  the  course  of  the  argument  Lord  Kenyon,  C.  J.,  expressed  very 
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• 
strong  doubts  respecting  the  opinions  cited  from  Callis."  The  rule  was  dis- 
charged, and  we  have  heard  no  more  of  the  cause.  These  opinions  of  Callis, 
respecting  which  Lord  Kenyon  expressed  such  strong  doubts,  are  the  very  opin- 
ions which  Mr.  Durnford  attempts  to  support  in  his  note  to  the  case  of  Pearson 
V.  Eoberts.  But  it  is  not  true,  as  Mr.  Durnford  alleged,  that  the  only  authority 
cited  by  Gilbert  was  tbe  case  of  Aylesbury  v.  Harvey.  He  cited  also  the  case 
of  Winnard  v.  Foster,  Lutwyche,  1191;  Rastell's  Entries,  275  (probably  a  mis- 
print for  553);  Bro.  Ab.,  Replevin,  pi.  22;  38  Eliz.  3,  3;  Lev.  Ent.,  152,  all 
strongly  supporting  his  opinion.  The  case  of  Winnard  v.  Foster,  Lutw.,  1191; 
was  replevin  for  a  cow,  a  stack  of  hay,  and  a  pike  of  hay.  The  defendant 
made  cognizance  as  bailiflf  of  the  sheriflF,  and  set  forth,  in  his  cognizance,  that 
the  cow  and  hay  were  in  the  possession  of  one  Nathaniel  Day.  That  one  William 
Dawson,  at  a  county  court  of  said  county,  produced  a  writ  of  justicies  to  the 
sheriflf,  by  which  he  was  commanded  to  justice  the  said  Nathaniel  Day  that  he 
render  to  the  said  William  Dawson  £14,  which  he  owed  him,  etc.,  etc.,  stating, 
in  a  minute  manner,  all  the  proceedings  in  the  county  court;  the  levying  the 
plaint;  the  summons  delivered  to  the  bailiflf  and  his  return;  the  failure  of  Day 
to  appear;  the  order  for  attachment  by  his  goods,  and  the  service  thereof  upon 
the  goods  in  question  as  the  goods  of  the  said  Nathaniel  Day.  The  plaintiflf 
replied  that,  at  the  time  of  the  caption,  he  was  in  possession  of  the  cow  and 
hay  as  of  his  own  goods  and  chattels,  and  denied  that  Nathaniel  Day  was  pos- 
sessed of  them  as  his  goods  and  chattels  at  the  time  of  caption ;  upon  which 
traverse  the  issue  was  joined;  and  the  jury  found  the  issue  for  the  defendant 
as  to  the  cow,  and  for  the  plaintiflf  as  to  the  hay;  and  the  plaintiflf  had  judg- 
ment for  the  damages  and  costs  as  to  the  hay,  and  the  defendant  had  judgment 
for  the  return  of  the  cow  and  for  his  costs.  This  case  shows  that  replevin 
will  lie  for  goods  taken  by  attachment  from  an  inferior  court ;  and  that  it  was 
supposed,  at  least  by  the  defendant's  counsel,  necessary  to  set  out,  in  the  plea, 
minutely,  all  the  circumstances  which  gave  jurisdiction  to  the  court  under 
whose  process  the  defendant  justified  the  caption. 

The  ancient  forms  of  entries  and  pleadings  are  evidence  of  the  law.  Gilbert 
referred  to  Rastell's  Entries,  although  the  page  275,  cited,  is  evidently  a  mis- 
take, yet  in  folio  553, we  find  the  form  of  an  avowry  for  an  amercement  or 
fine  in  the  lete^  hundred^  or  torn^  in  which  every  thing  necessary  to  show  the 
jurisdiction  is  minutely  set  forth  with  all  the  circumstances  of  time,  place,  etc. 
He  also  referred  to  Levinz's  Entries,  152,  which  contains  the  pleadings  at  large 
in  the  case  of  Aylesbury  v.  Harvey,  cited  by  him  from  3  Levinz,  204.  He  also 
referred  to  Bro.  Ab.,  tit.  Replevin,  pi.  22,  which  contains  an  abridgment  of  the 
Year  Book,  28  Eliz.,  3,  3,  in  these  words  (translated),  "  Replevin :  the  defend- 
ant avowed  for  this,  that  he  had  recovered  38«.  in  the  court  baron,  by  plaint 
there,  and  these  beasts  were  delivered  to  him  in  execution  of  the  judgment,  and 
issue  taken  that  they  were  not  dehvered  to  him  in  execution."  These  author- 
ities, cited  by  Gilbert,  are,  to  my  mind,  much  more  satisfactory  in  favor  of  his 
opinion  than  those  cited  by  Mr.  Durnford  are  against  it. 

It  seems  to  me  very  clearly,  that  the  rule  contended  for  (to  the  extent  to 
which  it  has  been  actually  carried  by  adjudged  cases)  is  not  founded  upon  the 
fact  alone  that  the  goods  are  in  the  custody  of  the  law;  but  upon  the  right  and 
duty  of  the  court  to  enforce  its  judgment  against  the  parties  to  the  suit,  and 
upon  its  power  to  punish  as  for  a  contempt,  any  endeavor,  by  a  party,  to  ob- 
struct or  defeat  the  execution.  And  I  find  my  opinion  strongly  corroborated 
by  that  of  the  celebrated  Maryland  lawyer,  Daniel  Dulany,  in  the  case  already 
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alluded  to,  of  Coursey  v.  Wright,  in  1  Har.  &  M'Henry,  394.  The  question 
which  he  was  discussing  was,  whether  Thomas  Coursey  could  have  brought  re- 
plevin against  T.  Wright,  while  he,  T.  Wright,  had  possession  of  the  property 
under  his  replevin  against  John  Coursey.  Mr.  Dulany  said,  "  I  have  little  doubt 
but  he  might."  "  The  transaction  being  inter  alios,  as  it  cannot  aflfect  the  right, 
so  neither  can  it  aflfect  the  remedy,  which  is  iaseparable  from  the  right.  The 
cases  in  8  Mod.,  Gilbert  and  Strange,  proceed  on  a  peculiar  principle.  When 
goods  belonging  to  a  defendant  are  taken  in  execution  on  ^ri  facias,  or  by 
distress  on  conviction,  they  being  in  the  custody  of  an  officer,  acting  under  the 
mandate  of  authority,  are  in  the  custody  of  the  law  for  the  very  purpose  that 
justice  may  be  done;  but  if  the  replevin  by  the  defendant  were  allowable,  the 
views  of  justice  might  be  disappointed,  and  the  very  object  of  the  judgment 
destroyed ;  but  if  the  property  of  a  stranger  should  be  taken,  it  would  be  a 
wrong,  and  consequently  the  thing  taken  would  not  be  in  custody  of  the  law. 
In  the  first  instance  it  would  be  incongruous  for  the  law  to  allow  a  process  to 
defeat  its  epds;  but  in  the  second,  very  agreeable  to  its  principles  that  a  man 
should  not  suflfer  an  injury  from  the  act  of  a  stranger.  Execution  authorizes 
the  officer  only  to  make,  or  levy  the  debt  or  penalty,  out  of  the  chattels  of  the 
defendant;  but  in  taking,  for  the  purpose,  the  chattels  of  another  person,  he 
acts  without  authority.  If  the  sheriff,  on  a  fi,  fa,  against  the  effects  of  A.^ 
takes  and  sells  the  goods  of  B.,  the  owner  may  sue  him.  1  Burr.,  31.  In  re- 
plevm,  the  plaintiff  shows  the  cattle  of  a  stranger  for  the  cattle  of  J.  D.,  and 
the  officer  takes  them,  he  is  a  trespasser.  2  RdU.  Ab.,  tit.  Eeplevin,  431." 
"  In  case  of  distress  for  rent  arrear,  the  goods,  from  the  first  taking,  are  in  the 
custody  of  the  law,  and  not  merely  in  the  distrainer,  3  BL,  146;  but  their  being 
in  this  custody  does  not  prevent  the  suit  by  replevin;  on  the  contrary,  the  suit 
is  most  proper  in  the  very  instance.  When  replevin  is  brought,  the  defendant 
may  defend  his  possession,  if  he  has  property,  by  the  writ  de  projrrietate  pro- 
banda.  As  he  has  the  means  to  secure  his  possession,  and  as  if  the  plaintiff  in 
replevin  should  fail,  the  defendant  may  be  entitled  to  a  retorno  hahendo,  it 
might  be  reasonable  (as  full  justice  might  be  obtained  without  it)  to  say  that 
the  defendant  in  replevin  should  not,  during  the  pendency  of  the  suit,  bring 
replevin  on  his  part,  as  it  would  tend  to  infiniteness.  But  the  case  of  a  stranger 
is  very  different.  He  cannot  make  himself  party  to  the  suit ;  entitle  himself 
to  the  writ  de  proprietate  probanda,  2  Roll.  Ab.,  431,  or  to  a  return,  in  any 
event  of  the  suit.  Not  being  provided  for,  or  having  the  means  of  security 
affoixled  him  on  the  suit,  he  consequently  has  a  remedy  by  action  against  the 
possessor;  for  there  cannot  be  an  irremediable  right;  and  it  would  shock  the 
first  principles  of  justice  to  allow  that  what  A.  B.  may  do  shall  deprive  C.  of 
his  right.  The  true  legal  ground  of  replevin  is  the  unjust  taking  and  detain- 
ing of  personal  property ;  and  of  the  remedy,  that  the  owner  may  be  specifi- 
cally restored  to  it,  and  compensated  for  the  injury  from  the  unjust  detention." 
*'  A  denial  of  justice  is  injustice ;  suspension  is  deprivation  for  the  time.  Injury 
is  not  denominated  from  its  degree."  In  Maryland,  the  opinions  of  Mr.  Du- 
lany, when  deUberately  given,  have  ranked  almost,  if  not  quite  as  high  in  the 
scale  of  authority,  as  cases  adjudged  in  the  highest  tribunals  of  the  state  dur- 
ing his  time.  That  which  I  have  cited  recommends  itself  to  every  reflecting 
mind  by  its  sound  sense  combined  with  its  sound  law. 

In  the  present  case  it  is  not  necessary  to  decide  whether  replevin  will  lie  for 
goods  taken  in  execution  issued  by  a  court  of  limited  or  inferior  jurisdiction, 
because  the  execution  against  Wells  was  from  this  court,  which  is  a  court  of 
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general  jurisdiction.  It  became  important,  howev^er,  to  investigate  that  doc- 
trine, with  a  view  to  ascertain  the  ground  upon  which  the  rule  rests,  that  goods 
taken  in  execution  cannot  be  replevied,  and  the  extent  of  that  rule.  It  is  with 
that  view  only  that  the  note  of  Mr.  Durnford  has  been  so  minutely  examined. 

With  regard  to  the  extent  of  the  rule,  I  have  found  no  adjudged  case,  except 
that  of  Cromwell  v.  Owens,  7  Har.  &  Johns.  Eep.,  55,  in  which  the  rule  has 
been  extended  to  a  third  person,  whose  goods  have  been  taken  out  of  his  actual 
or  constructive  possession,  to  satisfy  the  debt  of  another  person.  All  the  cases 
of  replevin  cited  in  support  of  the  rule  are  cases  in  which  the  debtor  himself 
was  plaintiff  in  replevin.  Such  was  Pearson  v.  Roberts,  Willes'  Rep.,  672 ;  Mil- 
ward  V.  Caffln,  2  W.  Bl.,  1330,  cited  in  Pearson  v.  Roberts,  and  all  the  cases 
cited  in  Mr.  Durnford's  note  to  that  case,  namely, 'Aylesbury  v.  Harvey,  3  Lev., 
204;  Bradshaw's  Case,  Bac.  Abr.,  Replevin,  <?.;  Rex  v.  Sheriff  of  Leicestershire, 
1  Barnard,  B.  R.,  110;  Rex  v.  Monkhouse,  2  Str.,  1184;  Rex  v.  Burchett,  id., 
note  1,  and  Pritchard  v,  Stephens,  6  T.  R,  622.  So  also  were  the  other  cases  of 
replevin  cited  by  the  defendant's  counsel  in  the  case  of  Cromwell  v,  Owens,  ex- 
cept the  case  of  Ladd  v.  North,  2  Mass.  Rep.,  514,  which  was  replevin  by  a 
third  i^erson ;  but  no  question  was  made  whether  it  would  lie.  The  case  of 
Thompson  v.  Button,  14  Johns.,  84,  is  decidedly  against  the  rule  in  the  extent 
contended  for;  because  the  replevin  was  sustained  and  judgment  rendered  for 
the  plaintiff.  But  there  the  plaintiff  was  not  the  debtor  in  the  execution,  and 
the  goods  were  taken  out  of  the  possession  of  the  plaintiff.  The  case  of  Eaton 
V.  Southby,  Willes,  136,  was  a  replevin  by  the  vendee  of  the  sheriff  for  corn  sold 
under  an  execution  against  a  former  tenant,  and  distrained  by  the  landlord  for 
arrears  of  rent  due  from  a  subsequent  tenant,  the  corn  having  been  sold  before 
it  was  reaped,  and  distrained  after  it  was  cut,  and  befcJre  it  was  fit,  in  the  course 
of  husbandry,  to  be  carried  away  by  the  vendee.  The  question  was,  whether 
the  corn  could  be  distrained  under  those  circumstances;  and  the  court  was  of 
opinion  that  it  could  not,  even  if  it  had  not  been  taken  in  execution,  because 
the  former  tenant,  being  tenant  at  will,  and  his  tenancy  determined  by  his 
death,  he  had  a  right  to  keep  the  corn  on  the  ground  until,  in  the  usual  course 
of  husbandry,  it  was  fit  to  be  carried  away.  The  only  part  of  that  case  appli- 
cable to  the  present  is  the  dictum,  "that  goods  taken  in  execution,  or  dis- 
trained for  damage  feasant,  are  in  the  custody  and  under  the  protection  of  the 
law,  and  therefore  cannot  be  distrained  for  rent,"  which  dictum,  in  regard  to 
goods  taken  in  execution,  is  not  supported  by  the  reference  to  Co.  Lit.,  47  a. 

The  case  of  Alexander  v.  Mahon,  11  Johns.,  185,  cited  in  Cromwell  v.  Owens, 
-was  an  action  of  trover,  and  was  probably  cited  for  a  similar  dictum,  that  goods, 
seized  under  execution,  are  in  the  custody  of  the  law,  and  therefore  not  dis- 
trainable;  and  for  the  reason  assigned.  "For  it  is  repugnant,  <?aj  vi  tenjiini, 
that  it  should  be  lawful  to  take  the  goods  out  of  the  custody  of  the  law."  In 
that  case  the  goods  were  lawfully  taken  in  execution,  and  therefore  were  in 
the  custody  of  the  law;  but  it  would  be  equally  repugnant,  exvi  termmi,  to  srv 
that  goods  unlawfully  taken  and  detained  were  in  the  custody  of  the  law.  The 
case  of  Palgrave  v.  Windham,  1  Str.,  212,  was  an  action  upon  the  case  by  a 
landlord  against  the  officer  who  took  the  tenant's  goods  in  execution,  and  re- 
moved them  from  the  premises  without  paying  one  year's  rent  to  the  landlord; 
and  I  do  not  find  in  it  any  point  or  dictum  applicable  to  the  case  of  Cromwell 
V.  Owens,  in  which  it  was  cited.  The  case  of  Buxton  v.  Home,  1  Shower,  174, 
was  debt  upon  a  judgment.  The  defendant  pleaded  that  he  was  taken  in  exe- 
cution and  permitted  to  escape  with  the  consent  of  the  plaintiff,  which  plea  was 
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adjudged  bad  on  demurrer.  There  seems  to  be  nothing  in  that  case  applicable 
to  the  case  in  which  it  was  cited,  or  to  the  present. 

The  next  case  cited  in  Cromwell  v,  Owens  is  Farr  v.  Newman,  4  T.  E.,  640, 
651.  The  question  in  that  case  was,  whether  the  sheriff,  upon  a  Jieri  facias 
against  the  executor  for  his  own  proper  debt,  could  make  the  moaey  out  of  the 
^oods  of  the  testator  in  the  hands  of  th^  executor  to  be  administered,  and  so 
force  him  to  a  devastavit,  after  notice  by  a  creditor  of  the  testator  that  he  had 
judgment  against  the  executor,  de  bonis  testatoris,  and  an  execution  which  he 
was  about  to  levy  on  the  same  goods.  It  was  an  action  upon  the  case  against 
the  sheriff  for  a  false  return  of  nvUa  iona  testatoris  upon  that  execution.  The 
judgment  of  the  court  (BuUer,  J.,  dissenting)  was  for  the  plaintiff.  The  page 
640,  referred  to  in  Cromwell  v.  Owens,  contains  a  part  of  Mr.  Justice  BuUer's 
-argument  against  the  opinion  of  the  court;  and  probably  the  following  passage 
was  cited:  "How  is  the  sheriff  to  try  any  one  of  these  questions?  It  should 
be  enough  to  him  that  the  goods  are  in  the  possession  of  the  debtor,  and  used 
by  him  as  his  own.  When  the  plaintiff's  execution  came  to  the  sheriffs'  hands 
they  could  not  take  these  goods  under  it  The  writ  commanded  the  sheriffs  to 
levy  the  debt  of  the  goods  and  chattels  of  the  testator  in  the  hands  of  Eeid 
and  wife  to  be  administered.  These  goods  were  not  then  in  their  hands,  but 
they  were  in  the  hands  of  the  sheriff,  and  in  ctistodia  legis;  and  in  Holt,  643,. 
and  1  Shower,  174,  it  was  resolved  by  Holt,  C.  J.,  that  goods  being  once  seized 
and  in  custody  of  the  law  could  not  be  seized  again  by  the  same  or  any  other 
sheriffs."  "So  the  sheriff  cannot  take  goods  which  have  been  distrained.  Tul- 
ley  et  ah  v.  Peachey,  Hill,  23 ;  Geo.  3."  But  to  this  Lord  Kenyon,  C.  J.,  an- 
swered, in  p.  651,  "As  to  the  expression  cited  from  Shower  to  show  that  goods 
once  seized  cannot  be  seized  again,  it  must  mean,  when  they  are  legally  seized; 
for  if  any  thing  happen  to  disafiirm  the  first  seizure,  and  to  show  that  it  was 
not  legal,  it  is  considered  as  no  seizure  in  law ;  and  the  word  seizure  is,  in  such 
a  case,  misapplied." 

The  case  of  Turner  v,  Fendall,  cited  from  1  Cranch,  117,  does  not  seem  to 
have  any  bearing  upon  the  case.  Nor  do  the  other  cases  of  Ball  v,  Ryers,  3 
•Gaines'  Rep.  84,  and  Sturtevant  v.  Ballard,  9  Johns.,  337.  The  case  of  Ilsley 
V.  Stubbs,  5  Mass.  Rep.,  280,  was  replevin  against  a  defendant  who  had  ob- 
tained possession  of  the  goods  by  replevin  against  a  third  person.  The  defend- 
ant pleaded  that  fact,  and  that  his  suit  against  the  stranger  was  still  pending. 
This  plea  was  adjudged  bad  on  demurrer.  If  there  was  any  thing  in  that  case 
applicable  to  the  case  of  Cromwell  v,  Owens,  it  was  against  the  party  who  cited 
it ;  for  the  judgment  was  in  favor  of  the  plaintiff  in  replevin  against  the  de- 
fendant, who  claimed  protection  under  the  rule,  that  the  goods  were  in  custody 
of  the  law,  they  having  been  delivered  to  him  by  replevin,  and  he  having  given 
bond  to  return  them  in  case  it  should  be  so  adjudged.  But  it  is  probable  that  it 
was  cited  for  the  dictum  of  C.  J.  Parsons,  that  "  replevin  lies  for  him  who  has 
the  general  or  special  property  in  chattels,  against  him  who  has  wrongfully 
taken  them ;  but  chattels  in  the  custody  of  the  law  cannot,  at  common  law, 
be  replevied,  as  goods  taken  by  distress  upon  a  conviction  before  a  justice,  or 
goods  taken  in  execution."  "  But  if  the  goods  are  wrongfully  taken  by  virtue 
of  legal  process,  the  remedy  of  the  owner  was  by  action  of  trespass  or  trover 
Against  the  oflBcer.  For  the  common  law  would  not  grant  process  to  take  from 
an  officer  chattels  which  he  had  taken  by  legal  process  already  issued ;  but  the 
<5ommon  law  has,  in  this  respect,  been  altered  by  the  statute  of  1789,  c.  26,  §  4. 
This  statute  authorizes  the  suing  of  a  replevin  against  the  officer  for  chattels 
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which  he  has  attached  or  seized  in  execution,  provided  the  plaintiff  in  replevin 
be  not  the  debtor.  This  alteration  of  the  common  law  has  been  productive  of 
much  practical  inconvenience,  but  it  must  rest  with  the  wisdom  of  the  legisla- 
ture to  decide  whether  the  common  law  in  this  respect  should  or  should  not 
be  restored.  As  a  general  principle,  the  owner  of  a  chattel  may  take  it  by 
replevin  from  any  person  whose  possession  is  unlawful,  unless  it  is  in  the  cus- 
tody of  the  law,  or  unless  it  has  been  taken  by  replevin  from  him  by  the  party 
in  possession.^' 

All  this  is  mere  dictum,  not  at  all  necessary  to  the  decision  of  the  question 
before  the  court.  It  has  already  been  shown  that  goods  in  the  custody  of  the- 
law  may  be  replevied;  as  in  the  case  of  goods  distrained  and  impounded  for 
rent,  or  damage-feasant,  or  for  poor  rates,  or  for  fines  upon  convictions  before 
justices  of  the  peace  and  ether  inferior  tribunals;  and  that  in  every  case  where 
it  has  been  adjudged  that  goods  taken  in  execution  could  not  be  replevied,  the^ 
debtor  himself  was  the  plaintiff  in  replevin.  But  the  chief  justice  (for  whom 
while  living  I  had  the  highest  respect,  and  whose  memory  I  revere)  proceeded 
to  say,  "  If  goods  are  wrongfully  taken  by  virtue  of  legal  process,  the  remedy 
of  the  owner  was  by  action  of  trespass  or  trover  against  the  officer."  No  goods 
can  be  taken  by  virtue  of  process  which  does  not  authorize  the  taking  of  them;, 
nor  can  the  process  authorize  a  wrongful  taking.  Beverly  v.  Lambert,  1  Wash., 
308,  310,  312.  If  then  the  goods  were  wrongfully  taken,  they  could  not  be 
taken  by  virtue  of  the  process.  The  execution  only  authorizes  the  officer  ta 
take  the  goods  of  the  debtor.  If  he  take  the  goods  of  a  stranger,  he  may  take 
them  under  color  of  the  execution,  but  not  by  virtue  of  the  execution.  If  he 
took  them  by  virtue  of  the  execution  he  would  not  be  a  trespasser,  which  the 
chief  justice  admits  he  would  be. 

Again,  the  chief  justice  says,  "For  the  common  law  would  not  grant  process 
to  take  from  an  officer,  chattels  which  he  had  taken  by  legal  process  already 
issued."  If  the  word  "  by  "  means  ^'  by  authority  of,"  then  the  taking  by  the 
officer  was  rightful ;  and  if  so,  the  proposition  is  correct  as  a  proposition,  but 
not  as  a  reason  why  the  owner  of  goods,  wrongfully  taken  by  the  officer, 
should  be  confined  to  his  action  of  trespass  or  trover.  The  chief  justice  further 
States  that  the  common  law  in  that  respect  was  altered  by  the  statute  of  Mas- 
sachusetts which  authorizes  the  suing  of  a  writ  of  replevin  against  the  officer 
for  chattels  seized  by  him  in  execution,  provided  the  plaintiff  in  replevin  be  not 
the  debtor.  Of  the  correctness  of  that  proposition  I  doubt.  1.  Because  it  was- 
never  a  rule  of  the  common  law  that  goods  in  the  custody  of  the  law  could 
not,  for  that  reason  alone,  be  replevied,  as  has  been  already  shown.  2.  Because 
no  adjudged  case  has  been  found  in  the  English  books  in  which  it  has  been  de- 
cided that  a  stranger  to  the  execution  could  not  maintain  replevin  against  the 
sheriff  for  WTongfully  taking  his  goods  for  the  debt  of  another.  3.  Because^ 
at  the  time  of  the  passing  of  the  first  colonial  statute  of  Massachusetts,  in 
1641,  the  law  was  well  settled  in  England,  that  in  many  instances,  where  goods 
were  in  the  custody  of  the  law,  they  might  be  replevied;  as  in  case  of  goods 
distrained  and  impounded,  either  with  or  without  good  cause.  Co.  Lit.,  47  J. 
Goods  distrained  for  an  amercement  in  a  court-leet.  Lukin  v.  Eve,  Moore,  88, 
10  Eliz.,  An.  1567;  Joyner  v.  Skippe,  Co.  Ent.,  570  J.  Pasc.  36,  Eliz.,  An 
1593,  in  communi  Banco^  RotuLo^  1260.  And  Lord  Coke,  in  his  preface,  says, 
"  That  ftr  thy  further  satisfaction,  learned  reader,  every  precedent  hath  a  true 
reference  to  the  court,  yeare,  term,  number,  roll,  and  record  where  the  prece- 
dent is  to  be  found."  And  Ashhurst,  J.,  in  Farr  v.  Newman,  4  T.  R,  648,  saya 
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that  tho  form  of  proceedings  and  judgment  "is  of  greater  authority  than  even 
adjudged  cases ;  because  the  writs  and  records  form  the  law  of  the  land."  So 
in  Kingston  v.  Bayly,  Oo.  Ent.,  672  a,  Trin.,  30,  Eliz.  Rot.,  1012,  C.  B.,  Anno 
1588;  Hassell  v.  Wilkes,  Co.  Ent.,  573  «,  Mich.,  8,  Jao.  Rot.,  2119,  Anno  1610; 
Godfrey's  Case,  11  Co.,  43,  Mich.,  12  Jac,  Anno  1014;  Freeman  v.  The  Abbot 
of  Ramsay,  cited  in  11  Co.,  43  a,  from  the  Tear  Book,  10  E.,  3,  fol.  9  and  10, 
Anno  1336;  Griesley's  Case,  8  Co.,  38,  Trin.,  30,  Eliz.,  Aniio  1588;  Potter  v. 
Gray,  Cro.  Eliz.,  245,  Mich.,  33,  34,  Eliz.,  Anno  1591 ;  Tott  v.  Ingram,  1  Brown- 
low,  185,  4  Jac,  Anno  1606;  Godfrey  v.  Bullein,  1  Brownlow,  189,8  Jac, 
Anno  1610;  Aylesbury  v.  Harvey,  3  Lev.,  204;  Lev.  Ent.,  152,  S.  C,  36,  Car. 
2,  Anno  1684,  for  goods  taken  upon  a  conviction  under  the  excise  acts.  Win- 
nard  v.  Foster,  2  Lutwyche,  1190,  Trin.,  3  Wand.  M.,  Anno  1691,  for  goods  at- 
tached for  a  debt  in  the  county  court.  Gins  v.  Dams,  2  Lutwyche,  1179,  Hill., 
9,  W.,  3,  Anno  1697,  for  goods  taken  under  a  warrant  of  two  justices  of  the 
peace  for  non-payment  of  a  poor-rate.  Fletcher  v.  Ingram,  5  Mod.,  127,  Trin., 
7  W.,  3,  Anno  1695,  for  an  amendment  by  a  court-leet,  for  not  serving  as  con- 
stable. Cliffs  Ent.,  636,  for  goods  taken  by  distress  for  a  militia  fine.  And 
even  as  late  as  4  Cro.,  1,  Anno  1718,  in  the  case  of  Marriatt  u  Shaw,  Comyns' 
Rep.,  274,  replevin  was  maintained  for  goods  taken  for  a  fine  upon  a  conviction 
by  a  justice  of  the  peace  under  the  game  acts.  All  these  were  cases  of  replevin 
for  goods  in  the  custody  of  the  law,  and  yet  no  question  was  made  whether 
replevin  would  lie,  although  brought  by  the  debtors  themselves.  These  cases 
(and  many  more  might  be  cited)  extend  from  the  Year  Book  of  Edward  the 
3d,  in  1336,  to  4  Geo.  1,  in  1718;  more  than  three  and  a  half  centuries. 

The  first  case  which  I  find  in  which  the  question  was  started  whether  re- 
plevin would  lie  in  such  cases  is  that  of  Bradshaw,  mentioned  in  Bao.  Abr., 
Keplevin,  C,  as  having  been  decided  Trin.,  12  W.,  3,  in  C.  B.,  where  "  it  was 
ruled  that  when  an  act  of  parliament  orders  a  distress  and  sale  of  goods,  this 
is  in  nature  of  an  execution,  and  replevin  does  not  lie;  but  if  the  sheriff  grant 
one,  yet  it  is  not  such  a  contempt  as  to  grant  an  attachment  against  him." 

But,  as  before  observed,  it  does  not  appear  whether  the  court  quashed  the 
replevin,  or  whether  judgment  was  given  upon  demurrer  to  the  avowry,  or 
whether  it  was  an  instruction  to  the  jury  upon  the  trial.  At  all  events  it  was 
a  rule  applicable  only  to  one  of  the  many  cases  in  which  goods  may  be  in  the 
custody  of  the  law ;  and  was  a  case  in  which  the  debtor  was  plaintiff  in  re- 
plevin. This  case,  however,  was  ruled  in  the  year  1700.  The  first  statute  of 
Massachusetts  on  the  subject  of  replevin  was  passed  in  1641 ;  and  as  the  law 
then  was  that  replevin  would  lie  in  cases  of  distress  by  way  of  execution  of 
the  judgments  of  inferior  tribunals,  the  statute  of  Massachusetts  of  1641  was 
rather  in  restraint  of  the  common  law,  than  in  enlargement  of  it,  when  it  au- 
thorized replevin  in  all  cases  of  '^  cattle  or  goods  impounded,  distrained,  seized, 
or  extended,  unless  it  be  upon  execution  after  judgment,  or  in  payment  of 
fines." 

The  act  of  1720,  which  excepts  distress  made  by  a  proper  officer  for  any  tax, 
fine  or  forfeiture,  was  but  an  affirmance,  in  that  particular,  of  the  statute  of 
1641.  Whether  tho  statute  of  1641  was  construed  bj'^  the  courts  to  except 
the  case  of  goods  of  a  stranger  taken  in  execution  does  not  appear.  Erom 
the  words  of  the  act  itself,  it  would  seem  to  be  the  most  natural  construction 
to  confine  the  exception  to  goods  of  the  debtor,  taken  on  execution ;  because  it 
says,  "after  judgment."  Against  whom?  The  most  obvious  answer  is, 
against  the  plaintiff  in  replevin.     The  4th  section  of  the  act  of  1789,  o.  26^ 
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seems  to  corroborate  this  construction,  for  it  takes  for  granted  the  right  of  the 
third  person  to  replevy  his  goods  wrongfully  seized  by  the  officer,  and  only 
regulates  the  manner  and  process,  and  designates  the  tribunal  by  which  it  shall 
be  done.  It  says  "  that  when  any  goods  or  chattels  shall  be  taken,  distrained, 
or  attached,  which  shall  be  claimed  by  a  third  person,  and  the  person  thus 
claiming  the  same  shall  think  proper  to  replevy  them,"  he  may  sue  replevin 
from  the  common  pleas,  in  the  ccunty  where  taken,  distrained,  or  attached, 
and  in  a  form  prescribed  in  the  act.  5  Dane,  Ab.,  617,  519.  For  these  reasons, 
with  great  deference  to  the  profound  learning  of  the  late  chief  justice  of  Massa- 
chusetts, I  must  doubt  whether  the  statute  of  1789,  c.  26,  §  4,  altered  the  com- 
mon law  in  regard  to  the  goods  of  a  third  person  wrongfully  taken  in  execution. 

§  326.  Trial  of  the  right  of  property  hy  the  sheriff. 

It  may,  perhaps,  be  Said  that  no  such  case  is  to  be  found  in  the  English  books 
in  which  replevin  has  been  maintained  against  the  sheriff;  and  that,  if  "laid, 
as  per  schedule,  and  replevied,"  was  a  good  return  to  k  fieri  facias,  it  would  be 
found  in  the  ''Ketorna  Brevium."  One  answer,  however,  will  serve  for  both 
those  objections.  In  England,  under  the  statute  of  Marlbridge  (53  H.  3,  c.  21), 
the  application  for  a  replevin  is  to  be  made  to  the  sheriflf  himself,  who  has  the 
goods  in  his  possession  under  the  fi^ri  facias,  and  who,  if  a  third  person  claims 
the  property,  has  the  power  of  summoning  a  jury  of  inquest  to  inquire  to 
whom  the  property  belongs.  Dalton,  146;  Gilbert  on  Execution,  21,  cited  in 
Farr  v,  Newman,  4  T.  R.,  633.  If,  upon  that  inquest,  it  be  found  for  the  third 
person,  the  sheriflf  will  restore  it  to  him,  and  be  justified  in  his  return  of  nuUa 
j(?7?a  upon  the  fi^ri  fada^,  ^o  that  the  whole  purpose  of  replevin  is  thereby 
answered.  If  the  jury  should  find  that  it  is  the  property  of  the  debtor,  he 
may  go  on  to  sell  it,  and  the  finding  will  mitigate  damages  in  an  action  of 
trespass,  if  the  goods  seized  should  happen  not  to  be  the  defendant's.  Farr  v. 
Newman,  4  T.  R.,  633.  But,  in  this  country,  it  has  not  been  the  practice  of 
the  marshal  to  summon  a  jury  to  try  the  question  of  property;  if  he  has  any 
doubt,  he  may  require  a  bond  of  indemnity  from  the  plaintiflf.  If  the  marshal 
here  has  no  power  to  summon  a  jury  to  inquire  of  the  prop3rty,  justice  seems 
to  require  that  the  owner  should  have  his  writ  of  replevin,  if  there  be  no 
positive  rule  of  law  to  the  contrary. 

I  have  examined  the  dictum  of  the  chief  justice  in  the  case  of  Ilsley  v. 
Stubbs  with  the  more  minuteness,  because  it  seems  to  be  relied  upon  by  the 
court  of  appeals  in  Maryland,  as  the  main  support  of  the  dictum,  in  the  case 
of  Cromwell  v.  Owens,  "  that  in  no  case  whatever  will  replevin  lie  against  an 
officer  for  goods  taken  in  execution  under  lawful  process."  This  proposition 
extends  to  the  case  of  a  stranger's  goods  wrongfully  taken  out  of  the  posses- 
sion of  the  stranger  himself,  by  an  officer,  to  satisfy  the  execution  against  the 
debtor.  The  case  of  Cromwell  v.  Owens  was  that  of  a  stranger's  goods  taken 
out  of  the  possession  of  the  debtor,  and  that  was  the  only  case  decided.  The 
general  proposition,  so  broadly  laid  down  by  the  court,  was  mere  dictum.  It 
is  not  authority  further  than  it  was  applicable  to  the  case  then  before  the 
court.  That  very  respectable  tribunal  has  taken  the  proposition  to  be  univers- 
ally true,  that  goods  in  the  custody  of  the  law  cannot  be  replevied;  and  that 
goods  wrongfully  taken  by  an  officer  of  the  law,  under  color  of  lawful  proc- 
ess, are  in  the  custody  of  the  law,  although  the  officer  in  taking  them  was 
guilty  of  a  trespass,  and  although  he  is  liable  for  damages  for  every  moment 
that  he  detains  them  in  that  supposed  custody  of  the  law.  This  would,  indeed, 
be  an  incongruity.     There  cannot  be  a  wrongful  custody  of  law. 

100 


REPLS^TTN.  §  327. 

§  327.  Whether  replevin  will  lie  when  goocLa  bf^xmother  are  seized  in  the  pos- 
session' of  the  debtor.  "    „;.'  . 

When  goods  are  seized  in  the  possession  of  the.-fl^btor,  it  may  Tv^ell  be 
doubted  whetl^er  replevin  can  be  maintained;  yet  tliere,does  not  seem  to  be 
any  reason  vjYiy  it  should  not  lie  (that  is,  be  sued  out),  to'  try.jhe  question  of 
possession  at  the  time  of  the  caption  as  well  as  of  title  to  the  prjiperty.  The 
possession  may  be  equivocal,  as  in  the  case  of  Clarke  v.  Skinner,  20^JFQhps.,  465, 
where  actual  possession  was  in  the  debtor,  but  the  right  of  possession,  was  in 
the  third  person,  the  oWner,  the  plaintiff  in  replevin.  So,  in  Thompson  v.  But- 
ton, .14  Johns.,  84,  the  goods  were  supposed  by  the  court  to  have  been  taken 
out  of  the  possession  of  the  plain tiflf  in  replevin,  and  not  of  the  debtor;  and 
the  court  intimated  a  strong  opinion  that  if  they  had  been  taken  out  of  the 
possession  of  the  debtor,  the  replevin  could  not  have  been  maintained.  In  the 
case  of  Clarke  v.  Skinner,  20  Johns.,  465,  Mr.  Justice  Piatt,  who  seems  to  have 
considered  the  case  well,  and  who  gave  the  reasons  of  his  opinion  very  fully, 
said:  "I  am  of  opinion  that  replevin  lies  in  favor  of  any  person  whose  goods 
are  taken  by  a  trespasser.  As  to  John  Clarke  (the  debtor),  the  goods  were  in 
the  custody  of  the  law,  and  therefore  irreplevisable;  but,  in  my  judgment,  the 
law  does  not  deny  the  remedy  by  replevin  to  any  person  whose  goods  are 
taken  from  his  actual  or  constructive  possession,  by  a  wrongdoer.-'  "  The  rule, 
I  believe,  is  without  exception,  that  wherever  trespass  will  lie,  the  injured 
party  maj^^  maintain  replevin."  "  Baron  Comyns  says,  replevin  lies  of  all  goods 
and  chattels  unlawfully  taken  (Com.  Dig.  Replevin,  A.) ;  though  (Replevin,  D.) 
he  says  replevin  will  not  lie  for  goo.ds  taken  in  execution."  "  This  last  propo- 
sition is  certainly  not  true  without  important  qualifications.  It  is  untrue  as  to 
goods  *  taken  in  execution,'  when  the  fieri  facias  is  against  A.,  and  the  goods 
are  taken  from  the  possession  of  B.  By  *  goods  taken  in  execution,'  I  under- 
stand, goods  rightfully  taken,  in  obedience  to  the  writ ;  but,  if  through  design 
or  mistake,  the  officer  takes  goods  which  are  not  the  property  of  the  defend- 
ant in  the  execution,  he  is  a  trespasser,  and  such  goods  never  were  taken  in 
execution,  in  the  true  sense  of  the  rule  laid  down  by  Baron  Comyns."  "  By 
constructive  possession,  I  mean  a  right  to  reduce  the  chattel  to  immediate  pos- 
session." And  in  page  470,  he  says:  "The  general  rule  is  that  the  plaintiff 
must  have  a  general  or  special  property  in  him  at  the  time  of  the  unlawful 
taking  of  .which  he  complains;  that  is,  he  must  either  have  the  actual  posses- 
sion, or  the  right  of  reducing  it  to  his  actual  possession,  at  the  time  of  the 
tortious  taking.  If  goods  be  taken  on  a  fieri  faoiasy  as  the  property  of  the 
defendant  named  in  the  execution,  and  the  writ  is  from  a  court  of  competent 
jurisdiction,  and  not  void  from  any  defect  on  its  face,  the  officer,  as  against 
such  defendant,  is  never  a  trespasser  nor  a  wrongdoer.  As  to  such  defendant, 
the  property  is  in  the  custody  of  the  law,  and  he  is  precluded  by  the  judgment 
against  him."  "But  such  reasoning  has  no  application  to  the  rights  of  a 
stranger  whose  property  has  been  wrongfully  taken  on  an  execution  against 
another  person."  "  In  every  adjudged  case  that  I  have  found,  where  it  was 
held  that  goods  '  taken  in  execution,'  or  goods  *  in  the  custody  of  the  law,' 
could  not  be  replevied,  that  doctrine  has  been  applied  to  oases  where  the  de- 
fendant in  the  execution  was  plaintiff  in  the  replevin." 

In  the  case  of  Mulholm  v.  Cheney  (Addison,  301),  the  president  of  the  court 
of  common  pleas  in  Pennsylvania  expressed  the  same  opinion.  In  the  above 
case  of  Clarke  v.  Skinner,  Spencer,  C.  J.,  and  Woodsworth,  J.,  concurred  with 
Mr.  Justice  Piatt,  but  they  rested  their  decision  solely  on  the  ground  that  the . 

101 


goods  were  to  be  deemed  %s*t^eh  from  the  actual  posseBsioa  of  the  plaintiff  in 
replevin,  who  was  not  theiafi'fendant  in  the  execution. 

§  328.    When  replevhi'fiSa. 

The  general  rule,*w  before  observed,  is,  that  replevin  will  lie  ivherever  tres- 
pass will  lie  fpi'l(hkihg  the  plaintiff's  goods.  The  facts  necessary  to  maintain 
the  suit  are;'pr,6perty  in  the  plaintiff,  either  general  or  special,  and  a  wrongfid 
taking  pjf  ifae 'goods  out  of  the  plaintiff's  possession,  either  actual  or  construct- 
ive.. Ttll^fjossession  must  be  such  as  would  maintain  trespass.  If  the  original 
taking*  be  lawful,  or  if  the  possession  never  was  in  the  plaintiT,  an  unjust 
detention  alone  will  not  maintain  replevin  (Gardner  v.  Campbell,  15  John&, 
401 ;  2  Wheat.  Selwyn,  896),  unless  attended  by  some  act  which  would  make 
the  defendant  a  trespasser  ab  initio.  Meany  v.  Head,  1  Mason,  322;  5  Bao.  Abr., 
Beplevin,  F. 

I  am  aware  of  the  cases  of  Badger  v.  Phinney,  15  Mass.  Rep.,  359,  and 
Baker  v.  Fales,  16  id.,  147,  but  am  not  satisfied  that  they  can  be  supported 
upon  principles  of  common  law,  however  correct  they  may  be  under  the  stat- 
utes of  Massachusetts.  "  The  whole  personal  property  is  liable  to  execution, 
except  wearing  apparel."  "  But  the  absolute  property  of  those  goods  must  be 
in  the  debtor;  and  therefore,  if  the  sheriff  takes  the  goods  of  a  stranger, 
though  the  plaintiff  assures  him  they  are  the  defendant's,  he  is  a  trespasser,  for 
he  is  obliged  at  his  peril  to  take  notice  whose  the  goods  are ;  and,  for  that 
purpose,  may  impanel  a  jury  to  inquire  in  whom  the  property  of  the  goods  is 
vested;  and  this,  it  is  said,  shall  excuse  him  in  an  action  of  trespass.  2  Bac. 
Abr.,  C.  4;  Keilway,  119,  120;  Bro.,  tit.  Trespass,  99;  Dalt.,  Sheriff,  146;  Bro., 
tit.  Pledges,  28;  Dyer,  67  b,  in  margin.  When  no  other  person  has  the  right 
of  possession,  the  property  draws  after  it  the  possession  in  law,  and  possession 
is  implied  in  him  who  has  the  right  of  possession.  Gordon  v.  Harper,  7  T.  R., 
12,  13;  Ward  v,  Macauley,  4  id.,  489.  The  books  are  full  of  authorities  that 
trespass  will  lie  against  the  officer  who  takes  a  stranger's  goods  in  execution, 
either  out  of  the  actual  or  constructive  possession  of  the  plaintiff.  Hallett  v. 
Byrt,  Carthew,  381,  where  Lord  Holt  says:  "There  is  a  difference  between 
replevin  and  other  process  of  law,  with  respect  to  the  officers;  for,  in  the  first 
case,  namely,  in  replevin,  they  are  expressly  commanded  what  to  take,  in 
specie;  but,  in  writs  of  execution,  the  words  are  general,  namely,  to  levy  of 
the  goods  of  the  party,  and  therefore  'tis  at  their  peril  if  they  take  another 
man's  goods ;  for,  in  that  case,  an  action  of  trespass  will  lie."  So,  in  the  Year 
Book,  11  H.,  4,  91,  cited  in  2  RoUe's  Ab.,  552,  "If  a  bailiff  of  a  court  attach 
the  party  by  the  goods  of  another  man,  trespass  lies  against  him,  for  he  ought 
to  take  notice  of  the  goods  of  the  party."  "  So^  if  he  attach  the  servant,  by 
the  goods  of  his  master,  being  in  possession  of  the  servant.  II  H.,  4,  90,  (b), 
91,  (b).  The  law  is  the  same,  if  the  shmff,  upon  an  execution,  takes^  the  gooda 
of  a  stranger."  Wale  v.  Hill,  1  Bulstrode,  149;  Coote  v.  Ligh worth,  Moore, 
457;  Turbane's  Case,  Hardres,  323;  Sanderson  v.  Baker,  3  Wilson,  309;  S.  C, 
2  W.  Bl,  832;  Bloxam  v.  Olden,  1  Burr.,  26;  Cooper  v.  Chitty,  1  id.,  30;  Bro. 
Ab.,  Trespass,  135;  19  H.,  6,  80;  Ackworth  v.  Kempe,  Doug.,  40;  Cole  v.  Hind- 
son,  6  T.  R.,  234;  Shadgett  v.  Clipson,  8  East,  328,  and  Farr  v.  Newman,  4  T.  R. 
633. 

In  the  present  case  of  Williamson  v.  Ringgold,  the  simple  question  sub- 
mitted to  the  cour:  is,  whether  the  mere  fact  that  the  defendant  took  and  de^ 
tained  the  goods  of  the  plaintiff,  under  color  of  an  execution  against  Wells,  is 
sufficient  ground  to  justify  the  court  in  quashing  the  replevin.     The  court 
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most  suppose  the  strongest  case  against  the  defendant^  namely,  tliat  he  took 
the  goods  from  the  possession  of  Williamson,  the  plaintiflf  in  replevin.  Being 
of  opinion  that  it  is  a  general  principle  of  the  common  law,  that  replevin  can 
fee  maintained  in  all  cases  where  the  plaintiff's  goods  have  been  wrongfully 
taken  from  his  possession,  and  that  the  exception  of  goods  taken  in  execution 
Applies  only  to  the  debtor  himself,  I  think  that  the  motion  to  quash  the  re- 
plevin, on  the  ground  that  the  goods  were  in  the  custody  of  the  law  when  the 
replevin  was  served,  and  also  the  motion  for  a  venditioni  exponas^  ought  to  be 
overruled. 

MoRSELL,  J.,  concurred.     Thurston,  J.,  dissented* 

BCBANY  V,  HEAD. 
(Circuit  Court  for  Massachusetts:  1  Mason,  319-828.    1817.) 

Statement  of  Facts. —  Replevin  for  a  quantity  of  flour.  Plea  of  property 
in  one  C.  W.  Greene.  The  evidence  showed  that  the  goods  were  the  property 
of  the  plaintiflf,  and  had  been  consigned  by  him  for  sale  to  Greene,  who  placed 
them  with  the  defendant  for  storage;  that  the  plaintiff  notified  defendant  that 
the  property  was  his,  and  that  Greene  had  no  authority  to  place  it  in  defend- 
ant's hands;  that  the  defendant  had  made  advances  on  some  of  the  goods,  but 
not  on  the  flour  sued  for;  and  that,  at  the  time  of  the  suit,  there  remained  a 
balance  due  from  the  plaintifiT  to  Greene  as  agent  and  factor,  but  it  did  not 
appear  that  Greene  had  authorized  the  defendant  to  hold  the  property  to 
secure  his,  Greene's,  lien  as  such  factor.  It  appeared  that  the  plaintiffs  were 
both,  in  separate  suits  against  Greene,  served  with  trustee  process- 
Opinion  by  Story,  J. 

There  is  no  pretense  of  a  general  property  in  Mr.  0.  W.  Greene ;  and  the 
plea  puts  in  issue,  so  far  as  respects  the  parties  to  this  suit,  the  general  property 
only  in  the  goods  replevied.  Nor  had  Mr.  Greene  any  special  property  in  the 
goods,  for  he  had  a  lien  only  for  the  general  balance  of  his  account  as  a  factor; 
and  a  lien,  as  has  been  well  observed  in  Brace  v.  Duchess  of  Marlborough,  2  P. 
W.,  491,  is  neither  a  jus  ad  rem^  nor  a  jvs  in  re. 
§  329.  Lien  of  a  factor  dejmed. 

The  lien  of  a  factor  is  a  mere  right  of  retaining  the  goods  of  his  principal 
ontil  his  demands  in  that  capacity  are  settled;  and  it  gives  the  factor  a  rightful 
possession  which  cannot  be  divest  without  his  own  consent.  But  as  against 
his  principal,  it  gives  him  no  general  or  special  property,  whatever  may  be  the 
oase  in  respect  to  mere  strangers.  Hammonds  v.  Barclay,  per  Grose,  tf.,  2  East 
E.,  235 ;  Lickbarrow  v.  Mason,  per  BuUer,  J.,  6  East  R.,  25  n;  Wilson  v.  Bal- 
four, 2  Camp.  R.,  579*  And  in  the  present  case,  Mr.  Greene  never  authorized 
the  defendant  to  assert  any  claim  for  a  lien  on  his  account.  On  the  contrary, 
Mr.  Greene  now  expressly  waives  any  claim  for  a  lien  on  account  of  his  general 
balance,  and'  justifies  the  defendant  in  abandoning  it ;  and  the  defendant  has 
been  paid  his  own  charges  for  storage.  Under  these  circumstances  a  return  irre- 
plevisable could  not,  under  any  acknowledged  form  of  pleadings  be  awarded  by 
the  court. 

§t  330.  Heplevin  only  Ues  where  there  has  been  am,  urdamfvl  taking. 

It  is  as  clear  that  the  lien  of  Mr.  Greene  is  not  an  attachable  interest,  under 

the  trustee  process  served  on  the  defendant,  either  as  personal  property  or  as.  a 

chose  in  action,  due  from  the  defendant  to  Mr.  Greene.    The  only  doubt  that 

I  have  ever  entertained  is,  whether  a  writ  of  replevin  is  a  proper  remedy  in  this 
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§  831.  ACTIONa 

case.  At  common  law  a  writ  of  replevin  never  I'es  unless  there  has  been  a 
tortious  taking,  either  originally  or  by  construction  of  law,  by  some  act  which 
makes  the  party  a  trespasser  ah  initio.  In  case  of  a  bailment  or  rightful 
possession  of  the  property,  replevin  is  certainly  not  the  proper  remedy  at  com- 
mon law ;  but  detinue  or  trover  lies  in  such  case,  where  there  is  an  unjustifiable 
detention  or  conversion.  This  doctrine  is  very  fully  expounded  and  justified 
by  Lord  Redesdale  in  some  recent  cases  (Kc  parte  Chamberlain,  1  Sch.  and 
Lefr.,  320;  Ee  parte  Wilson,  1  Sch.  and  Lefr.,  321  n\  Shannon  v.  Shannon, 
1  Sch.  and  Lefr.,  324,  327),  and  has  been  recognized  by  a  very  learned  judg- 
ment in  our  country.  Pangburn  v.  Partridge,  7  Johns.  E.,  140.  Nor  has  the 
statute  of  replevin  of  Massachusetts  (Act  25  June,  1789,  ch.  26,  §  4)  altered  the 
common  law  in  this  respect.  It  gives  the  remedy  only  when  goods  are  taken, 
distrained  or  attached,  which  are  claimed  by  a  third  person  who  thinks  proper 
to  replevy  them.  The  act  requires  that  there  should  be  a  wrongful  taking, 
distress  or  attachment  from  the  possession  of  another,  for  the  count  in  the 
statute  expressly  alleges  the  goods  to  be  taken  unlawfully  and  without  justifi- 
able cause. 

§  331.  Effect  of  the  plea  of  non  cepit. 

Under  the  circumstances  of  this  case,  if  the  issue  had  been  non  cepit^  it  must 
have  been  found  for  the  defendant,  for  he  never  took  the  goods  in  any  legal 
sense  from  the  possession  of  another.  He  received  them  on  storage,  and  the 
delivery  to  him  was  a  lawful  delivery  upon  a  bailment  for  safe  keeping.  Non 
cepit  puts  in  issue  the  fact  of  an  actual  taking;  and  unless  there  be  a  wrongful 
taking  from  the  possession  of  another  it  is  not  a  taking  within  the  issue.  A 
wrongful  detainer  after  a  lawful  taking  is  not  equivalent  to  a  wrongful  original 
taking.  But  if  on  non  cepit^  the  issue  would  have  been  found  for  the  defend- 
ant, no  return  could  have  been  awarded  to  him.  It  would  therefore  after  all 
be  but  a  mere  question  as  to  costs ;  and,  as  the  parties  have  agreed  in  no  event 
to  claim  any  costs,  there  is  no  reason  for  entertaining  the  motion  for  a  new 
trial,  since  the  merits  are  clearly  against  the  defendant.  The  motion  is  over- 
ruled and  the  judgment  must  pass  for  the  plaintiflf  upon  the  verdict.  President 
of  Portland  Bank  v.  Stubbs,  6  Mass.,  422. 


NELSON  V.  GRAFF. 
(Circuit  Court  for  Michigan:  12  Federal  Reporter,  889-891.    1882.) 

Opinion  by  Wiphey,  D.  J. 

Statement  of  Facts. —  The  testimony  discloses  that  Nelson  was  owner  of  one 
hundred  and  sixty  acres  of  pine  land,  which  in  January,  1878,  he  agreed  to  sell 
by  written  contract  to  one  Chandler  for  $4,800.  Chandler  paid  at  the  time 
$1,200,  and  agreed  to  pay  a  like  sum  by  November  16, 1878,  June  16, 1879,  and 
January  16,  1880,  with  interest.  The  vendor  stipulated  that  Chandler  should 
have  possession  of  the  premises,  but  it  was  stated  that  he  should  not  cut  or  dis- 
pose of  any  timber  standing  on  the  land  except  as  provided  in  the  contract  of 
sale.  The  provision  governing  timber-cutting  was  in  the  following  words ; 
"And  he  is  hereby  granted  the  privilege  of  cutting,  manufacturing,  and  dispos- 
ing of  timber  upon  forty  acres  of  said  land,  and  no  more,  until  the  second  pay- 
ment of  $1,200  and  interest  shall  have  been  made,  when  the  second  party  shall 
have  the  privilege  of  cutting  and  removing  the  timber  from  forty  acres  more  of 
the  said  land,  and  no  more.     And  when  the  next  payment  of  $1,200  and  inter- 
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est  shall  be  paid,  the  party  of  the  second  part  shall  have  the  privilege  of  cutting 
and  removing  timber  from  forty  acres  more,  and  na  more." 

The  payment  down  entitled  Chandler  to  cut  and  remove  the  timber  from 
forty  acres;  he  made  a  second  payment  of  $1,200,  and  was  entitled  to  cut  and 
remove  the  timber  from  another  forty  acres.  His  payments  then  ceased,  but 
he  cut  and  removed  the  timber  on  thirty-five  other  acres,  and  sold  the  same  to 
defendants,  who  manufactured  the  logs  into  shingles,  being  the  property  seized 
and  replevied  in  this  action  by  Nelson.  There  are  eight  hundred  and  seventy 
thousand  star  shingles  of  the  value  of  $2.15  per  thousand,  and  thirty  thousand 
second  shingles  of  the  value  of  $1.10  per  thousand,  aggregating  $1,903.50.  The 
shingles  were  seized  under  the  writ  of  replevin  July  24r,  1879.  The  legal  title 
to  the  land  was  in  Nelson  and  the  timber  was  part  of  the  realty.  Under  the 
contract  to  Chandler  he  acquired  an  equitable  estate  or  interest  in  the  land, 
and  possession  of  it,  with  a  restricted  license  to  cut  and  remove  timber.  It  is 
quite  clear  that  the  timber  was  wrongfully  severed  and  converted  by  the 
vendee,  for  it  was  done,  not  under  the  license,  but  was  a  positive  and  plain 
violation  of  the  terms  of  the  license. 

§  332.  An  action  will  lie  for  a  chattel  severed  from  the  realty. 

IJpon  principle  and  the  authority  of  many  judgments,  it  is  manifest  that  one 
can  maintain,  on  the  strength  of  his  title  to  realty,  an  action  for  a  chattel  which 
has  become  such  by  a  wrongful  severance  from  the  premises;  and  the  reason  is 
because  it  belongs  to  the  owner  of  the  land.  There  are  modifications  that 
would  affect  such  person's  right  to  sue,  but  none  of  them  affect  this  case.  See 
Kircher  v.  Schalk,  39  N.  J.  Law  R,  335,  and  cases  there  cited.  The  fact  that 
the  owner  of  the  realty  has  contracted  to  sell  it,  and  the  fact  that  the  severance 
of  the  trees  was  by  the  vendee,  does  not,  it  is  believed,  interfere  with  the 
owner's  right  of  action ;  nor  does  the  faot  that  the  vendee  held  possession  as  a 
hcensee  licensed  to  cut  and  remove  standing  timber  from  forty  acres  and  no 
more,  so  often  as  he  paid  $1,200,  defeat  replevin  by  the  vendor.  A  vendee 
who  should  have  paid  the  contract  price  of  the  land  would  occupy  a  more  favor- 
able footing.  The  vendor  in  such  circumstances  would  have  the  mere  naked 
legal  title  without  equities  or  other  rights.  He  would  be  a  trustee  merely.  If 
Chandler  could  have  maintained  replevin  against  a  trespasser  who  should  have 
severed  and  converted  the  timber,  it  does  not  follow  that  Nelson  could  not  have 
replevied  from  such  trespasser  by  virtue  of  his  title  to  the  timber.  It  is  a  fa- 
miliar rule  that  one  in  the  rightful  possession  of  a  chattel  can  maintain  suit 
against  any  one  wrongfully  depriving  him  of  it,  though  he  may  not  be  the 
owner.  A  bailee  may  do  this,  and  so  may  the  bailor,  if  the  chattel  owned  by 
him  has  been  converted. 

§  333.  Timber  wrongfully  severed  from  laiid  and  converted  into  shingles  may 
he  recovered  by  the  owner  of  the  land. 

This  is  the  case  of  a  plaintiff  aaserting  his  right  to  a  chattel  based  on  his 
right  as  owner  of  the  land  from  which  the  chattel  has  been  severed  wrongfully. 
The  fact  that  the  trees  after  being  severed  have  been  manufactured  into 
shingles  and  the  value  considerably  enhanced  does  not  prevent  the  owner  from 
having  the  chattel  returned  to  him  in  its  altered  form.  Again,  the  fact  that 
the  defendants  obtained  the  timber  by  purchase  is  not  sufficient  to  defeat  its 
recapture  from  them  under  the  facts  in  this  case.  Defendants  were  put  upon 
inquiry  as  to  Chandler's  rights.  The  records  of  the  county  disclosed  title  to  the 
realty  in  Nelson.  Defendants  were  bound  to  take  notice  of  this  fact.  They 
knew  where  Chandler  cut  the  timber,  and  inquiries  of  the  proper  party  would 
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have  insured  tbem,  in  all  probability,  the  knowledge  that  Chandler  had  no  right 
to  any  timber  at  that  time.  Counsel  for  plaintiff  oited  Cooley,  Torts,  55 ;  Ad- 
dison^ Torts,  410;  21  Wall.,  302;  9  Wall.,  293;  21  Barb.,  199.  Defendants' 
counsel  cited,  among  others,  34  Mich.,  138;  39  Wis.,  515;  40  Mich.,  286;  39 
N.  J,  Law,  355.  "  If  threes  growing  on  land  demised  to  a  tenant  are  out  by  the 
latter,  or  fixtures  attached  to  a  dwelling-house  are  severed  by  the  tenant,  the 
landlord  has  an  immediate  right  of  possession  of  the  trees  and  fixtures  so  severed 
from  the  inheritance.  They  are  his  goods  and  chattels,  and  if  they  are  taken 
away  from  the  demised  premises,  he  may  maintain  an  action  for  the  conversion 
of  them."  1  Addison,  Torts>  453 ;  Farrant  v.  Thompson,  5  Barn.  &  Aid.,  828. 
The  wrongful  cutting  of  timber,  without  carrying  it  away,  is  a  conversion.  8 
Barr,  294. 

§  334.  A  vendee  in  possession  is  a  Uncmt  cut  wiU  after  defauU  of  payment. 

It  has  been  held  in  this  state  that  a  vendee  in  possession  of  land  under  aeon- 
tract  of  purchase  is  a  tenant  at  will  after  default  in  payment.  The  contract  in 
this  case  stipulates  to  that  effect,  See  Crane  v.  O-Reiley,  8  Mich.,  313.  If  the 
property  had  come  lawfully  into  the  possession  of  defendants,  a  demand  and 
refusal  would  have  been  necessary  before  replevying.  Here  the  conversion  was 
wrongful  by  Chandler,  and  he  could  not  give  defendants  lawful  possession  of 
the  timber.  Plaintiff  is  entitled  to  judgment  for  six  cents  damages,  and  that 
defendants  did  unlawfully  detain,  etc.,  and  costs  of  suit,  and  it  will  be  entered 
accordingly. 

TREAT  V.  STAPLES. 
(Circuit  Court  for  Maine:  1  Holmes,  1-7.     1S70.) 

Opinion  by  Shbpley,  J. 

Statement  of  Facts. — This  is  an  action  of  replevin  for  the  brigantine  Ml  A. 
Herera,  her  boats,  tackle,  and  apparel.  The  general  issue  was  pleaded  and 
joined,  and  the  defendant  also  denied  that  property  was  in  the  plaintiflf,  and 
set  up  property  and  right  of  possession  in  himself  as  a  deputy  collector  of  the 
internal  revenue  of  the  United  States.  On  th^  28th  day  of  July,  A.D.  1863,  the 
brigantine  being  then  the  property  of  Annie  M.  Kidley,  and  registered  as  a 
British  vessel  at  St.  Andrews,  in  the  province  of  New  Brunswick,  was  by  her 
'  oonvey ed  by  mortgage  duly  executed  and  recorded  to  James  Treat,  of  Frank- 
fort.  Me.,  to  secure  the  payment  of  a  note  for  $20,000,  payable  in  one  year 
from  that  date.  James  Treat  being  indebted  to  the  plaintiflf,  Jonathan  F. 
Treat,  on  the  31st  day  of  March,  A.D.  1864,  assigned  the  mortgage  to  the  plaint- 
iSy  then  and  now  resident  in  California,  and  delivered  the  assignment  to  the 
plaintiff's  agent  at  Frankfort,  Me.  The  mortgage  debt  was  not  paid,  and  the 
plaintiff  had  the  right  to  immediate  and  exclusive  possession  of  the  vessel.  In 
the  mortgage,  Annie  M.  Kidley  is  described  as  of  Bristol,  England,  then  resid- 
ing at  St.  Andrews,  in  the  province  of  New  Brunswick.  Her  parents  were 
British  subjects,  residing  at  the  time  of  her  birth,  and  ever  since,  at  Clifton, 
Bear  Bristol,  England.  In  1854,  being  then  in  her  twelfth  year,  she  came  from 
Clifton  to  Frankfort,  Me.  There  she  remained  in  the  family  of  George  Treat,  a 
brother  of  the  plaintiff,  until  the  spring  of  1863,  with  the  exception  of  occasional 
voyages  to  sea,  as  a  companion  of  the  wife  of  Greorge  Treat,  who  is  a  master 
mariner.  In  July,  1863,  she  went  to  St.  Andrews,  in  the  province  of  New 
Brunswick,  where  she  had  friends,  and  resided  in  the  family  of  J.  H.  Whitlock, 
collector  of  that  port,  and  attended  school.     In  March  or  April,  1864,  she  made 
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z,  short  Tisit  to  Massachusetts;  In  Jane,  1665,  she  made  a  visit  of  three  weeks' 
duration  to  Frankfort,  then  returned  to  St.  Andrews,  and  in  the  fall  of  that 
jear  returned  to  her  home  in  England,  where  she  has  since  resided. 

In  June,  1866,  the  assistant  assessor  of  internal  revenue  for  collection  district 
number  5,  in  the  state  of  Maine,  which  embraced  the  town  of  Frankfort,  re- 
turned to  John  West,  collector  of  internal  revenue  for  that  district,  a  list  of 
persons  in  Frankfort  and  Searsport  subject  to  internal  revenue  tax.  In  this  list 
Annie  M.  Kidley  is  assessed  on  income  $1,557.70,  and  penalty  $389.42;  and  at 
the  foot  of  the  list  the  assessor  certifies  that  "  Miss  Annie  M.  Kidley,  of  Frank- 
fbrt,  above  named^  upon  beipg  duly  notified  and  required  to  return  to  me, 
Charles  H.  Pierce,  assistant  assessor  of  the  tenth  division  of  the  fifth"  collection 
district  of  the  state  of  Maine,  the  amount  of  her  income,  gains,  and  profits 
during  the  year  1864 ;  and,  after  reasonable  time  allowed  her  therefor,  she  having 
neglected  to  render  me  the  return  of  said  income,  gains,  and  profits  for  the  said 
year  1864,  from  the  best  information  I  can  obtain  I  have  valued  the  said  in- 
come, gains,  and  profits  for  said  year  at  $18,377,  and  upon  that  valuation  have 
assessed  upon  her  a  tax  or  duty  of  $1,558.70 ;  and  have  also  assessed  upon  her 
a  tax  or  duty  of  $389.67,  it  being  twenty-five  per  cent,  added  thereto  as  a  pen- 
alty for  wilfully  neglecting  to  return  and  render  in  to  mo  the  ineome,  gains,  and 
profits  accruing  to  her  as  aforesaid  in  the  year  1864,  the  whole.duty  or  tax 
being  $1,948.37."  July  25,  1865,  John  West,  the  collector,  committed  to  the 
defendant,  his  deputy  collector,  duly  appointed,  a  list  of  unpaid  taxes  for  coU 
lection,  in  which  list  is  included  an  income  tax  against  Annie  M.  Kidley  of 
$1,557.70,  and  a  penalty  of  $389.42.  At  some  time  between  the  1st  and  7th  of 
August,  defendant  called  at  Jonathan  Treat's,  where  he  understood  Miss  Kid- 
ley had  previously  lived,  and  left  there  a  notice  for  her  to  pay  her  tax.  August 
9  and  August  21,  defendant  also  deposited  in  the  post  office,  addressed  to  Annie 
M.  Kidley,  Frankfort,  Me.,  notices  to  pay  the  tax  in  the  usual  form.  These 
notices  were  not  taken  from  the  office,  and  were  by  the  postmaster  returned  to 
defendant  in  April,  1866.  September  22,  1867,  West  called  upon  James  Treat, 
and  to\A  him  his  business  was  to  collect  Annie  M.  Kidley's  tax,  or  distrain  her 
]rroperty,  and  asked  said  Treat  if  he  was  her  agent,  or  if  she  had  an  agent  in  this 
country.  James  Treat  replied  that  Miss  Kidley  lived  in  New  Brunswick,  and  had 
no  agent  in  this  country.  September  23, 1867,  defendant  received  from  JohnWest, 
the  collector,  a  warrant  of  distraint,  dated  September  21, 1865,  and  on  the  same 
day  seized  and  distrained  upon  the  brigantineM.  A.  Herera,  and  was  proceeding 
to  comply  with  the  provisions  of  law  in  relation  to  a  distraint  and  sale,  when,  on 
the  26th  day  of  September,  the  brigantine  was  taken  from  his  custody  by  the 
writ  of  replevin  in  this  case. 

§  33&%   Who  liable  for  internal  r&oenvs. 

Upon  this  state  of  facts  it  is  difficult  for  the  court  to  arrive  at  the  conclusion 
that  Annie  M.  Kidley  was  taxable  upon  annual  gains,  profit,  or  income  for  the 
year  1864.  She  does  not  appear  to  be  embraced  in  either  of  the  classes  contemi 
plated  in  the  statute  as  a  person  residing  in  the  United  States,  or  a  citizen  of 
the  United  States  residing  abroad.  13  Stats.,  281,  479.  And  even  if  she  had 
Itoen  a  person  liable  to  pay  a  duty  on  income,  and  had  neglected  and  refused^ 
after  legal  demand,  to  pay  the  same,  the  amount  due  would  have  constituted  a 
lien  in  favor  of  the  United  States  from  the  time  it  was  due  until  paid,  only 
upon  the  property  and  rights  of  property  belonging  to  her  at  that  time.  The 
warrant  to  distrain  the  goods  of  the  delinquent  would  not  authorize  the  collector 
to  levy  upon  property  mortgaged  long  before  the  tax  was  assessed  or  due,  and 
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to  which  if  the  mortgagee  had  not  acquired  an  absolute  title,  he  had  certainly 
the  right  of  immediate  and  exclusive  possession.  If  the  United  States  had  any 
lien,  it  could  only  have  been  on  such  ''  rights  of  property,"  if  any,  as  Annie  M. 
Kidley  had  in  the  brigantine  when  the  tax  was  due.  It  is  clear,  upon  the 
agreed  statement  of  facts  in  this  case,  that  she  had  at  that  time  no  such  "  rights 
of  property  "  in  the  vessel  as  would  justify  a  seizure  of  the  vessel  itself  and  a 
sale  of  it,  either  as  her  property  or  as  property  conveyed  by  her  under  a  con- 
veyance subject  to  a  paramount  lien  in  favor  of  the  United  States. 

§  336.  Property  seized  for  internal  revenue  is  irrepleviable. 

The  question  then  arises,  if  Annie  M.  Kidley  was  not  liable  to  be  assessed  for 
a  duty  or  tax  on  income,  and  if  the  property  seized  by  the  deputy  collector  is 
not  fairly  to  be  considered  as  liable  to  seizure  as  the  property  of  Annie  M. 
Kidley,  even  if  she  were  legally  taxable  and  delinquent,  is  the  plaintiff  entitled 
to  maintain  an  action  of  replevin  against  the  defendant,  a  deputy  collector  of 
the  internal  revenue  of  the  United  States?  The  statute  of  the  United  States, 
approved  March  2,  1833,  4  Stats.,  633,  provides  that  all  "property  taken  or  de- 
tained by  any  officer  or  any  other  person,  under  authority  of  any  revenue  law 
of  the  United  States,  shall  be  irrepleviable,  and  shall  be  deemed  to  be  in  the 
custody  of  the  law,  and  subject  only  to  the  orders  and  decrees  of  the  courts  of 
the  United  States  having  jurisdiction  thereof."  The  fiftieth  section  of  the  act 
of  June,  30,  1864,  4  Stats.,  241,  extended  the  provisions  of  the  act  of  March  2, 
1833,  to  all  cases  arising  under  the  laws  for  the  collection  of  internal  duties, 
licenses,  or  taxes,  which  have  been  or  may  be  hereafter  enacted ;  "  and  all  per- 
sons duly  authorized  to  assess,  receive,  or  collect  such  duties  or  taxes  under 
such  laws  are  hereby  declared  to  be  and  to  have  been  revenue  officers  within 
the  true  intent  and  meaning  of  the  said  act,  and  entitled  to  all  exemptions,  im- 
munities, benefits,  rights,  and  privileges  therein  enumerated  or  conferred." 
The  act  of  July  13,  1866,  14  Stats.,  172,  repeals  the  fiftieth  section  of  the  act 
of  June  30,  1864;  but  it  also  provides  that  all  property  taken  or  detained  by 
any  officer  or  other  person  under  authority  of  any  revenue  law  of  the  United 
States  shall  be  irrepleviable,  and  shall  be  deemed  in  the  custody  of  the  law,  and 
subject  only  to  the  orders  and  decrees  of  the  courts  of  the  United  States  having 
jurisdiction  thereof. 

§  337.  Repeal  of  statutes. 

Where  a  statute  is  repealed,  and  one  or  more  of  its  provisions  is  re-enacted 
in  the  repealing  statute,  so  that  there  is  no  moment  in  which  the  repeal  is  ia 
force  without  being  replaced  by  the  corresponding  provisions  of  the  new  stat- 
ute, in  practical  operation  and  legal  effect,  this  is  to  be  considered  rather  as  a 
continuance  and  modification  of  old  laws  than  as  an  abrogation  of  the  old  and 
the  re-enactment  of  new  ones.  Wright  v.  Oakley,  5  Met.,  406;  Steamship  Com- 
pany V.  Joliffe,  2  Wall.,  458.  But  it  is  contended  that  the  provision  of  the 
statute,  that  property  taken  or  detained  by  an  officer  or  other  person  under  au- 
thority of  a  revenue  law  of  the  United  States  shall  be  irrepleviable,  applies 
only  to  such  property  as  he  is  authorized  by  his  warrant  to  take,  and  does  not 
extend  to  a  case  like  the  present,  where  it  is  claimed  by  the  plaintiff  that  his 
property  was  seized  under  warrant  to  seize  the  goods  of  Annie  M.  Kidley,  the 
supposed  delinquent. 

§  338.  Cases  reviewed. 

But  the  words  of  the  statute  are  not  susceptible  of  any  such  limitation,  nor 
would  such  a  construction  of  the  statute  accomplish  the  purposes  or  carry  into 
effect  the  policy  of  the  enactment.    Mr.  Justice  Davis,  in  Nichols  v.  The  United 
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States,  7  Wall.,  129,  well  observes:  "The  prompt  collection  of  the  revenue  and 
its  faithful  application  is  one  of  the  most  vital  duties  of  government.  De-  ' 
pending  as  the  government  does  on  its  revenue  to  meet  not  only  its  current  ex- 
penses, but  to  pay  the  interest  on  its  debt,  it  is  of  the  utmost  importance  that 
it  should  be  collected  with  despatch,  and  that  the  officers  of  the  treasury  should 
be  able  to  make  a  reliably  estimate  of  means  in  order  to  meet  liabilities."  After 
pointing  out  the  disastrous  consequences  to  the  finances  of  the  country,  of  al- 
lowing parties  to  arrest  the  collection  of  the  revenues  of  the  country  by  suits 
prosecuted  for  alleged  errors  or  mistakes,  he  shows  most  conclusively  that  the 
laws  for  the  collection  of  the  customs  and  the  internal  revenue  each  constitute 
a  system,  and  provides  suitable  remedies  for  the  benefit  of  those  who  complain 
of  illegal  assessment  of  taxes  or  illegal  exactions  of  duties.  In  the  case  of  The 
People  V.  Albany,  7  Wend.,  486,  a  warrant  had  been  issued  directing  the  col- 
lection of  a  military  fine  from  one  Hammond,  a  member  of  the  society  called 
Shakers.  The  warrant  was  executed  by  a  constable,  by  levying  upon  property 
belonging  to  the  society,  who  caused  the  property  to  be  replevied.  The  pres- 
ident of  the  court-martial  who  issued  the  warrant,  and  the  constable  who 
served  it,  being  made  defendants  in  the  replevin,  moved  the  court  to  set  aside 
the  plaint,  which  they  refused,  on  the  ground  that  it  was  not  shown  that  the 
proceedings  were  regular  before  the  court-martial  which  issued  the  warrant. 
The  statute  of  New  York  provided  "  that  no  replevin  shall  lie  for  any  property 
taken  by  virtue  of  any  warrant  for  the  collection  of  any  tax,  assessment,  or 
fine,  in  pursuance  of  any  statute  of  this  state."  Upon  a  motion  in  the  supreme 
court  for  mandamus  to  the  common  pleas,  the  court.  Savage,  C.  J.,  say,  "  The 
common  pleas  supposed  they  had  a  right  upon  the  motion  before  them  to  in- 
quire into  the  regularity  of  the  proceedings  of  the  court-martial,  which,  I  ap- 
prehend, is  a  mistake.  If  it  appears  upon  the  face  of  the  warrant  in  the 
possession  of  the  officer  that  he  is  authorized  to  collect  any  tax,  assessment,  or 
fine,  replevin  is  not  the  proper  remedy  to  correct  his  mistakes  or  trespasses. 
The  warrant  upon  the  face  of  it  authorized  the  officer  to  take  the  property  of 
Hammond.  It  refers  to  and  purports  to  be  in  pursuance  of  a  statute  of  this 
state.  The  officer  took  property  belonging  to  a  society  of  which  Hammond 
was  a  member.  Whether  he  had  a  right  to  do  so  or  not  is  not  to  be  inquired 
into  in  this  motion,  nor  in  this  action.  The  legislature  have  thought  proper  to 
say  that  replevin  shall  not  be  brought  in  such  a  case.  Any  other  appropriate 
remedy  may  be  resorted  to." 

§  339.  Other  remedies  reserved. 

This  reasoning  is  applicable  to  the  facts  in  this  case.  We  are  satisfied  the 
plaintiff  is  not  entitled  to  maintain  the  present  action  of  replevin.  The  statute 
left  him  a  resort  to  any  other  appropriate  remedy.  When  the  government  for 
revenue  purposes  takes  possession  of  any  property  of  the  citizens,  it  is  the 
policy  of  the  government  that  its  power  to  provide  for  its  expenditures  should 
not  be  crippled  by  any  liability  to  have  that  property  taken  by  replevin  from 
the  officers  intrusted  with  the  duty  of  collecting  revenue.  The  law  provides 
for  the  citizen  other  and  appropriate  remedies.  If  the  remedy  of  replevin  ex- 
isted before  in  case  of  property  taken  by  authority  or  under  color  of  legal  proc- 
ess, it  is  taken  away  by  the  express  provisions  of  the  statute. 

§  340.  Defendant  in  replevin  is  entitled  to  hut  nominal  damages  when  he 
shows  7W  right  to  the  property. 

Judgment  must,  therefore,  be  entered  for  the  defendant.  He  is  entitled  to 
nominal  damages,  because  his  right  has  been  infringed,  and  to  nothing  more. 
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There  is  no  rule  which  requires  the  court  to  award  to  the  defendant  damages 
to  the  value  of  the  property  to  him  when  he  shows  no  right  to  it.  Sanborn  v. 
Leavitt,  43  N.  H.,  474;  Ingraham  v.  Martin,  15  Me.,  373. 

Judgment  for  drfendcmL 

DBRMOOT  V.  WALtiACH. 

(1  Black,  d6-98.    1861.) 

EfiROB  to  the  Circuit  Court  of  the  District  of  Columbia. 

Opinion  by  Mb.  Justioe  Nelson. 

Statement  of  Facts. — ^This  action  was  replevin,  brought  by  the  plaintiflE  be- 
low, Wallach,  against  the  defendant,  for  taking  certain  goods  and  chattels  of 
the  plaintiff  from  a  house  called  the  Avenue  House,  situated  in  the  city  of 
Washington.  The  defendant  pleaded :  1.  That  the  goods  and  chattels  in  the 
declaration  mentioned  were  not  the  property  of  the  plaintiflf.  2.  Avowed  the 
taking,  by  way  of  distress,  for  rent  due  and  in  arrear,  under  special  circum- 
stances stated,  concluding  with  a  verification.  3.  Like  avowal  for  rent  due 
and  in  arrear  generally.  The  plaintiff  replied  to  the  first  avowry,  no  rent  in 
arrear  and  unpaid.    No  notice  is  taken  in  the  pleadings  of  the  second  avowry. 

The  jury  found  a  special  verdict  that  no  rent  was  due  or  in  arrear  upon  the 
issue  joined  on  the  first  avowry,  and  assessed  the  damages;  and  judgment  was 
^iven  that  the  plaintiff  recover  the  goods  and  chattels,  and  have  a  return  of 
the  same,  etc.  No  notice  is  taken  in  the  verdict  or  judgment  of  the  plea  of 
property. 

§  341.  In  replevin  a  plea  that  ike  "property  replevied  is  not  the  property  of 
plaintiff  is  good  in'har. 

The  plea  of  property  in  replevin  is  a  good  plea  in  bar  of  the  action.  It  is 
true  the  plea  in  this  case  is  not  in  due  form,  and  might  have  been  held  defect- 
ive on  demurrer,  but  is  gbod  in  substance.  The  form  is  to  plead  property  in 
the  defendant,  or  in  a  stranger,  traversing  property  in  the  plaintiff,  which 
tra^verso  raises  the  material  issue  to  be  tried — the  averment  of  property  in  the 
defendant  or  a  stranger  being  by  way  of  inducement.  Either  plea  constitutes 
a  good  defense,  because  it  shows  property  out  of  the  plaintiff;  a,nd  prima  faoiey 
therefore,  he  is  not  in  condition  to  maintam  the  action.      12  Wend.,  30,  34,  35. 

§  S42, and  ifsuohplea  be  ignored  the  jicdgTnent  will  he  reversed. 

The  plea  in  this  case  avers  the  fact  directly,  by  stating  that  the  goods  and 
chattels  in  the  declaration  mentioned  are  not  the  property  of  the  said  plaintiff* 
Under  this  plea,  it  was  competent  for  the  defendant  to  have  proved  property 
in  herself,  or  in  a  stranger,  as  this  would  have  tended  directly  to  support  the 
issue ;  and  if  the  defendant  had  sustained  her  plea,  and  proved  property  out  of 
the  plaintiff,  she  would  have  been  entitled  to  a  return  of  the  goods  and  chattels 
without  an  avowry,  as  it  would  appear  the  plaintiff,  at  the  time,  had  no  right 
to  take  or  detain  them.  As  this  plea  of  property  is  a  good  bar  to  the  action, 
and  as  the  record  shows  it  has  not  been  tried  or  found  by  the  jury,  there  has 
been  a  mistrial  below,  for  which  the  judgment  must  be  reversed,  and  the  case 
sent  down,  and  a  new  venire  ordered.  There  is  a  good  bar  to  the  action  re- 
maining untried,  and  not  yet  found  for  the  plaintiff,  and  hence  he  is  not 
entitled  to  the  judgment  rendered  in  his  behalf  in  the  court  below 

§  343,  JSimiliter  to  such  plea  not  necessary 

It  appears  that  the  similiter  was  not  added  to  the  plea  of  property ;  but  this 
is  now  regarded  as  matter  of  form,  and  its  omission  does  not  affect  its  va- 
lidity.    The  omission  to  join  issue  upon  the  second  avowry,  or  to  notice  it  in 
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the  finding  ot  jury  or  in  the  judgm^it  of  the  court,  is  cured  after  verdict 
There  is  also  a  second  plea  by  the  plaintiff  to  the  first  avowry,  which  issue  has 
not  been  noticed  in  the  verdict,  or  on  the  record;  but,  as  the  finding  of  the  first 
issue  rendered  the  second  immaterial,  the  omission,  in  this  respect,  is  not  im- 
portant. 
Judgment  reversed  and  venire  facias  de  novo  ordered. 

§  344.  Lies,  when.  Replevin  lies  against  aU  persons  in  whose  possession  personal  property 
unlawfully  taken  may  be  found,  except  officers  of  the  law,  who  may  have  possession  by  vir- 
tue of  legal  process ;  it  is  not  necessary  that  the  unlawful  taking  should  be  by  the  party  sued. 
Murphy  v.  Tindall,*  Hemp.,  10.    See  §§  812-314. 

g  345.  In  Michigan,  a  moi-tgagee  of  personal  property  inay  replevy  goods  seized  under  an 
attachment  while  in  the  possession  of  the  mortgagor.     Wood  v,  Weioiar,  14  Otto,  792. 

§  346.  Replevin  will  lie  against  a  tax  collector  to  recover  personal  property  seized  under  a 
void  assessment.    Atlantic  &  Pacific  R.  Co.  v.  Cleino,  2  Dill.,  175. 

§  347.  It  may  be  stated  as  a  general  rule  that  replevin  is  not  the  proper  mode  to  test  the 
regularity  of  tax  assessments.    Dixwell  v,  Jones,  2  Dill.,  186. 

§  348.  Where  an  officer  arresting  a  man  for  larceny  opens  his  trunk  without  authority 
and  takes  therefrom  articles  which  he  suspects  are  stolen,  such  goods  may  be  replevied.  Brent 
V.  Beck,  5  Gr.  C.  C,  461. 

§  349.  Where  goods  are  sold  on  the  vendee's  promise  to  pay  for  them  in  a  certain  way  at  a 
certain  time,  and  the  goods  are  delivered,  but  payment  is  not  made  as  agreed,  the  vendor  may 
maintain  replevin  therefor  under  the  laws  of  Connecticut.  Bauendahl  v.  Horr,  7  Blatch.,  650. 
Seeg858. 

§  350.  Where  a  warehouseman  sells  a  warehouse  receipt  to  a  party  for  cash,  he  having  no 
grain  on  deposit,  replevin  will  not  lie  by  the  holder  of  the  receipt  against  the  warehouse- 
man, unless  such  holder  is  able  to  show  he  has  wheat  in  such  warehouse ;  and  especiall^r 
where,  as  in  this  case,  the  mai*shal  seized  wheat  belonging  to  a  third  person,  set  apart  in  a 
bin  by  itself.    Jackson  v.  Hale,  14  How.,  527.     See  §  440. 

§  351.  The  possession  by  the  plaintiff  in  replevin  of  a  slave  for  upwards  of  twenty  years 
gives  him  a  good  title  as  against  all  who  cannot  show  a  better  one.  Mitchell  v.  Nelson,*" 
8  Cr.  C.  C,  249. 

§  352.  Replevin  cannot  be  maintained  for  a  vessel,  by  the  registered  owner  thereof,  who^ 
has  received  the  full  value  thereof  from  another,  for  whom  he  is  a  mere  trustee,  in  fraud  of 
the  laws  of  the  United  States.    Murgatroyd  v.  McLui'e,  4  Dal.,  342. 

§  353.  Where  a  purchaser  is  insolvent,  and  has  no  reasonable  expectation  nor  intention  of 
paying  for  the  goods  purchased,  he  gains  no  title  as  against  the  vendor,  and  the  vendor  may 
maintain  replevin  for  the  property,  even  against  a  voluntary  assignee  of  the  purchaser.  Davis 
V,  Stewart,  8  Fed.  R.,  804.    See  §  349. 

§  354.  What  property  maybe  replevied.  Public  documents  cannot  be  seized  under  a 
writ  of  replevin — papers  belonging  to  the  ffies  of  the  third  auditor  of  the  treasury.  Brent 
v.  Hagner,*  5  Cr.  C.  C,  71. 

§  355.  Property  purchased  abroad  by  the  United  States  is  not  subject  to  duty,  and  if  it  be 
sold  by  the  collector  for  non-payment  of  duties,  and  is  taken  out  of  the  possession  of  the- 
United  States  by  the  purcliaser,  the  United  States  may  replevy  it.  United  States  v.  Lutz,  2 
Blatch.,  883. 

§  356.  Where  a  statute  authorizes  replevin  for  **  goods  and  chattels,"  the  action  wiU  lie  to- 
recover  private  papers.    Gibbs  v.  Usher,  1  Holmes,  351. 

§  357.  Property  taken  or  distrained  under  the  authority  of  the  revenue  law  is  irrepleviable. 
Brice  v.  EUiott,*  1  Law  &  Eq.  Rep.,  570.     See  §  315. 

§  358.  For  lo^s.—  Under  the  laws  of  Minnesota,  where  logs  cut  from  lands  of  the  state  are 
so  intermingled  with  logs  cut  from  other  lands  as  not  to  be  distinguishable,  the  owner  may  re- 
plevy an  equal  amount  from  the  whole  mass.  Schulenberg  v.  Harriman,  21  Wall.,  64;  S.  C, 
2DiU.,  898.     See  §814. 

§  359.  It  seems  that  where  timber  is  cut  on  public  land,  it  may  be  rejdevied  by  the  govern- 
ment, even  after  the  logs  have' reached  the  boom.    Bly  v.  United  States,  4  Dill.,  467. 

§  860.  The  United  States  may  maintain  replevin  against  the  purchaser  for  logs  cut  by 
Indians  on  their  reservation  for  the  purpose  of  sale,  and  not  for  the  purpose  of  improvement. 
The  Indians  are  mere  life  tenants,  and  the  rules  of  such  tenancy  apply  to  them.  United 
States  V.  Cook,  19  Wall.,  594.    Approved,  Bucher  v.  Wetherby,  5  Otto,  525. 

§  3B1.  Title  —  Posse:3sion. —  Where  a  factor  accepts  a  draft  drawn  against  goods  in  the 
hands  of  a  third  party,  the  goods  to  be  delivered  to  him  by  such  third  party  after  he  has  per- 
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formed  certain  work  upon  them  for  the  owner,  he  has  such  a  property  in  the  goods  as  will 
enable  him  to  maintain  replevin  for  them  against  such  third  parity  who  attaches  them  as 
security  for  a  debt  due  from  the  owner.     Nesmith  v.  Dyeing,  etc.  Co.,  1  Curt.,  130. 

§  3H2.  A  bona  fide  assignment  of  goods  at  sea  will  pass  the  title  so  that  the  assignee  may 
maintain  replevin  for  them,  or  their  proceeds.     D'Wolf  v.  Harris,  4  Mason,  '529. 

§  368.  The  plaintiff  in  replevin  must  not  only  have  a  general  or  special  property  in  the 
goods  and  chattels,  but  also  the  right  of  immediate  possession.     Dixwell  v.  Jones,  2  Dill.,  184. 

§  364.  Possession  by  the  plaintiff,  and  an  actual  wrongful  taking  by  the  defendant,  are 
requisites  to  support  the  action  of  replevin.  The  taking  must  be  from  the  actual  possession 
of  the  plaintiff,  and  it  must  be  tortious.     Dickson  v,  Mathers,*  Hemp.,  65. 

§  365.  Pleadinjc  and  evidence.—  In  replevin  the  pleas  of  Tion  cepit  and  property  in  the 
defendant  are  not  inconsistent.     Dickson  v.  Mathers,*  Hemp.,  65. 

§  366.  Upon  the  issue  of  non  cepit,  tendered  by  the  marshal,  his  return  to  a  writ  of  attach- 
ment  that  the  goods  were  attached  by  him  as  marshal,  etc.,  establishes  the  taking.  D*Wolf 
v.  Harris,  4  Mason,  528. 

§  367.  Upon  the  issue  of  non  cepit j  the  plaintiff,  to  recover,  must  satisfy  the  jury  that  the 
defendant  actually  or  constructively  took  the  property  from  the  actual  or  constructive  posses- 
sion of  the  plaintiff.    Calvert  v.  Stewart,  4  Cr,  C.  C,  728. 

§  368.  In  replevin,  when  the  complaint  alleges  property  and  the  right  of  possession  in  the 
plaintiffs,  and  the  answer  directly  traverses  such  allegations,  any  evidence  is  admissible  for 
the  defendants  that  goes  to  show  that  the  plaintiffs  have  neither  such  property  nor  such  right. 
Proof  of  title  in  a  third  party  is  admissible.  Schulenberg  v,  Harriman,  21  Wall.,  58.  See 
§341. 

§  369.  Judgment. — Under  the  Practice  Act  of  Montana,  there  can  be  no  judgment  for  the 
value  of  the  property  in  replevin  if  there  can  be  a  delivery  of  the  property ;  but  the  judg- 
ment is  not  necessarily  erroneous  if  the  alternative  is  not  expressed  upon  its  face.  The  court 
must  be  satisfied  that  the  delivery  cannot  be  made,  before  it  can  adjudge  absolutely  the  pay- 
ment of  money.  But  if  so  satisfied  it  may  so  adjudge.  A  special  finding  to  that  effect  is 
not  necessary.  An  absolute  judgment  for  the  money  is  equivalent  to  such  finding.  Bo- 
ley  V.  Griswold,*  20  Wall.,  486.     See  §  400. 

§  370.  In  all  cases  where  judgment  is  to  be  entered  up  for  the  defendant  in  replevin,  it 
should  include  a  judgment  for  the  return  of  the  property.  Hemstead  v.  Colburn,*  6  Cr. 
C.  C,  655. 

§  371.  Where  a  statute  provides  that  if  any  plaintiff  fail  to  prosecute  his  suit  in  replevin 
with  effect,  the  judgment  shall  be  that  he  return  the  property  taken,  a  judgment  in  the  fol- 
lowing form  is  sufficient:  ''Therefore,  it  is  considered  that  the  said  plaintiff  take  nothing  by 
the  said  writ,  and  that  the  said  defendant  have  a  return  of  the  property  so  replevied  as  afore- 
said.**   Mc Arthur  v,  Hogan,*  Hemp.,  286. 

§372.  The  maker  of  a  negotiable  note  brought  replevin  against  a  bank  which  held  the 
note  for  collection,  on  the  ground  that  the  note  was  obtained  by  fraud,  and  that  he  was  en- 
titled to  its  possession.  Held,  that  a  judgment  in  favor  of  the  plaintiff  in  the  replevin  suit 
did  not  bar  an  action  against  him  on  the  note  by  an  indorsee  for  value,  who  was  not  a  party 
to  the  replevin  suit.     Waite  v.  Triblecock,*  5  Dill.,  547. 

§  373.  The  action  of  replevin  is  not  one  in  rem,  and  to  make  the  judgment  conclusive  on 
a  person  he  must  be  a  party.    Ibid.    See  §  895. 

§  374.  Affidavit.— Where  a  statute  provides  that  the  affidavit  in  replevin  shall  state  that 
the  plaintiff  was  lawfully  possessed  of  the  property,  and  that  it  was  uidawfuUy  taken  from 
his  possession,  and  without  his  consent,  an  afiS davit  which  omits  these  averments  is  fatally 
defective.     McArthur  v,  Hogan,*  Hemp.,  286. 

§  375.  Recovery  of  a  part.— The  plaintiff  may  recover  in  replevin  that  part  of  the  goods 
replevied  to  which  title  is  proved.    Walker  v.  Hunter,*  5  Cr.  C.  C,  462. 

§  376.  When  defendant  may  take  possession.— After  an  action  of  replevin  is  discontinued, 
the  defendant  is  not  guilty  of  a  contempt  in  taking  possession  of  the  goods.  Mitchell  v, 
Wilson,*  3  Cr.  C.  C,  92. 

§  377.  Opening  and  closing. — When,  in  replevin,  the  issue  is  joined  upon  a  plea  of  prop- 
erty, the  plaintiff,  having  the  burden  of  proof,  is  entitled  to  open  and  close.  Henderson  r. 
Castell.  3  Cr.  C.  C,  865. 

§  378.  In  Louisiana.— The  jurisprudence  of  Louisiana  has  substituted  for  the  action  of  re- 
plevin a  proceeding  called  an  intervention  and  third  opposition.  Featherman  t?.  Louisiana 
State  Seminary,  2  Woods,  73. 

§  379.  Parth  8.—  Joint  owners  of  a  chattel  must  join  in  replevin ;  but  a  non-joinder  must  be 
pleaded  in  abatement,  and  if  one  sues  alone  for  a  moiety,  the  court  will  ex  officio  abate  the 
writ.  If  he  sues  for  the  whole,  a  plea  to  the  merits  waives  the  objection,  D*Wolf  v.  Harris, 
4  Mason,  538. 
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§  880.  Tenants  in  common  must  join  in  replevin.  Thus,  where  a  party  sets  apart  goods, 
under  a  contract  with  A.,  to  pay  debts  separately  due  to  B.  and  C,  A.  alone,  or  B.  and  C. 
jointly,  may  maintain  replevin.     United  States  v,  Kennan,*  Pet.  C.  C,  168. 

§  881.  Where  goods  are  set  apart  under  a  contract  with  "  the  commissary  general,"  it  does 
not  appear  from  this  that  the  United  States  have  £my  interest  in  the  goods,  and  they  cannot 
replevy  them.    United  States  v.  Kennan,*  Pet.  C.  C,  168. 

§  882.  For  ^ood»  distrained. — ^In  replevin  for  goods  distrained  the  defendant  may  justify 
by  several  avowries,  setting  up  all  of  his  rights,  bringing  each  distinctly  before  the  court. 
Ross  V,  Holtzman,*  4  Cr.  C.  C,  394. 

§  883.  The  plea  **  no  rent  arrear "  admits  the  demise  as  averred  in  the  avowry.  Greer  v. 
Nourse,*  4  Cr.  C.  C,  528. 

§  884.  There  can  be  no  set-off  against  an  avowry  for  rent.  Roach  v.  Burgess,  4  Cr., 
449. 

§  385.  Upon  the  plea  of  **no  rent  arrear"  in  replevin  for  goods  distrained,  the  burden  of 
proof  is  on  the  plaintiff.     Hungerford  v.  Burr,*  4  Cr.  C.  C,  349. 

§  386.  In  replevin  for  goods  distrained  for  rent  the  defendant  cannot  give  in  evidence  the 
value  of  the  use  and  occupation  of  the  premises,  for  he  could  distrain  only  for  a  sum  certain. 
White  V.  Cross,*  2  Cr.  C.  C,  17. 

§  387.  Upon  the  issue  '*  no  rent  arrear,"  the  plaintiff  cannot  show  that  the  defendant  had 
nothing  in  the  tenements,  for  that  issue  admits  the  demise.    Ibid. 

§  888.  When  property  distrained  for  rent  is  replevied,  the  amount  of  the  rent  is  the 
amount  in  controversy,  so  far  as  the  rules  as  to  jurisdiction  are  concerned.  Peyton  v,  Robert- 
Bon,  9  Wheat,  528. 

§  889.  The  avowry  i&  prima  facie  evidence  of  the  amount  of  rent  distrained  for.  Alexan- 
der V.  Harris,*  1  Cr.  C.  C,  243. 

§  890.  The  appraisement  made  at  the  time  of  levying  the  distress  is  prima  facie  evidence 
of  the  value  of  the  goods  distrained.    Semmes  v,  Sprigg,*  4  Cr.  C.  C,  292. 

g  891.  If  the  jury  does  not  find  the  value  of  the  goods,  their  finding  of  the  amount  of 
rent  in  arrear  is  surplusage.     Wood  v.  May,*  3  Cr.  C.  C,  172. 

§  392.  If  the  jury  do  not  find  the  value  of  the  distress,  the  court  may  render  the  common 
law  judgment  for  the  writ  de  retomo  habendo.  Arguelles  v.  Wood,*  2  Cr.  C.  C,  581 ;  Wood 
V.  May,*  3  Cr.  C.  C,  172.  If  the  jury  find  for  the  plaintiff  on  the  issue  non  demisit  modo  et 
forma,  judgment  must  be  rendered  for  him  on  the  whole  case,  though  the  jury  find  against 
him  on  the  issue  **  no  rent  arrear."  Dorsey  v.  Chenault,*  2  Cr.  C.  C,  316.  If  the  jury  find 
the  amount  of  rent  arrear  as  damages,  without  stating  it  to  be  rent,  the  verdict  may  be 
amended  by  the  clerk  upon  the  order  of  the  court  to  make  the  proper  showing  even  after  the 
discharge  of  the  jury  and  the  trial  of  another  case.    Arguelles  v.  Wood,*  2  Cr.  C.  C,  580. 

g  393.  Jnrisdiction.— An  assignee  of  a  chose  in  action  may  maintain  replevin  in  the  fed- 
eral courts,  though  his  assignee  could  not.    Deshler  v.  Dodge,  16  How.«  622. 

§  894.  Replevin  lies  in  a  state  court  against  an  offtcer  of  the  United  States  seizing  property 
without  warrant  of  law.  So  where  a  cargo  was  seized  under  the  embargo  act,  where  the 
ofiicer  had  no  authority  under  the  act  to  seize  it,  it  was  held  that  replevin  therefor  was  main- 
tainable against  him  in  a  state  court.     Slocum  v.  May  bury,  2  Wheat.,  11. 

§  395.  Conflict  of  Jurisdiction.— The  pendency  of  a  suit  in  replevin  in  a  state  court  to 
settle  the  title  to  property  is  a  bai  to  a  proceeding  in  admiralty  for  the  same  purpose.  It  seems 
that  the  proceeding  in  replevin  may  be  regarded  as  a  proceeding  in  rem  the  same  as  a  petitory 
or  possessorv  action  in  the  admiralty.  Taylor  v.  The  Royal  Saxon,  1  Wall.,  Jr.,  833.  See 
I  373. 

8  396.  The  pendency  of  a  replevin  suit  in  a  state  court  for  the  purpose  of  obtaining  posses- 
sion of  a  vessel,  it  being  apparent  that  the  party  has  no  right  or  interest  in  the  vessel,  is  a 
nullity,  and  does  not  oust  the  jurisdiction  of  the  adpairalty.  Thurston  v.  Steamboat  Mag- 
nolia,* 1  Bond,  98. 

§  397.  Jnstiflcation  by  a  sheriff — Plea. —  A  plea  to  an  avowry  by  a  sheriff  justifying 
under  a  writ  of  attachment  of  payment  to  the  plaintiff  in  attachment,  without  an  allegation 
of  notice  to  the  sheriff,  or  any  express  averment  of  discontinuance,  is  bad;  or  a  plea  which 
flets  up  a  discontinuance  of  record  subsequent  to  the  action  of  replevin;  or  of  an  award  be- 
tween the  parties  to  the  attachment,  but  without  notice  of  discontinuance  or  satisfaction ;  or 
that  at  the  time  of  the  taking,  the  property  was  in  the  hands  of  the  sheriff  under  a  writ  of  at- 
tachment against  a  third  party.     Livingston  v.  Smith,  5  Pet.,  96. 

§  398.  The  writ  de  homine  replegiando  is  nearly  obsolete,  but  it  is  a  valid  and  subsisting 
writ,  and  is  a  proper  proceeding  to  try  the  question  of  slavery.     In  re  Martin,  2  Paine,  351. 

g  399.  The  writ  de  homine  replegiando  is  a  writ  of  common  law  right  and  on  proper  appli- 
cation issues  as  of  course.  But  quoere  as  to  whether  it  lies  against  a  sheriff.  Elkison  v. 
Delusseline,*  2  Wheeler,  71. 
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i  400-404.  ACTIONa 


2.  Replevin  Bond 

Summary  —  Suit  on  replevin  bond,  alternative  judgment,  §  400. — Meavure  of  recovery^  §  401. — 
Issuing  execution  not  a  prerequisite  to  suit  on  hondL,  §  402. 

§  400.  Though  a  judgment  in  replevm  is  not  in  the  alternative,  as  required  by  statute,  it 
is  not  for  that  reason  void,  and  cannot  be  attacked  in  a  suit  on  the  replevin  bond.  Sweeney 
V.  Lomme,  §^  408-407.    See  §  369. 

§  401.  Where  goods  are  attached  in  a  suit  by  L.  against  K.,  and  W.  replevies  them,  it  is 
not  error  in  a  suit  by  L.  on  the  replevin  bond,  to  refuse  to  instruct  the  jury  that  L.  can  only 
recover  the  value  of  the  interest  of  K.  in  the  property.    Ibid. 

§  402.  Where  the  replevin  bond  is  conditioned  for  the  return  of  the  property,  if  so  ad- 
judged, the  issuing  of  an  execution  on  the  judgment  in  the  replevin  suit  is  not  a  prerequisite 
to  a  suit  on  the  bond.    Ibid, 

[Notes.—  See  §§  40S-419.] 

SWEENEY  v.  LOMME. 
(23  Wallace,  208-215.    1874.) 

Eebob  to  the  Supreme  Court  of  the  Territory  of  Montana. 

Statement  of  Facts. —  Lomme  sued  Kintzing  in  a  district  court  of  the  terri- 
tory of  Montana;  the  sheriflf,  upon  an  attachment  issued  in  the  case,  seized 
some  property,  and  Watson  replevied,  and  Sweeney  and  Holter  became  sureties 
for  him  to  the  sheriff  to  return  the  property  to  the  sheriff.  Lomme  sued 
Sweeney  and  Holter  as  Watson's  sureties.  There  was  a  judgment  for  the 
sheriff  in  the  replevin  suit,  for  the  return  of  the  property  simply,  and  not  for 
its  value  in  the  alternative,  as  required  by  the  code  of  Montana.  No  execu- 
tion ever  issued  on  said  judgment.  The  code  of  Montana  requires  that  every 
suit  shall  be  prosecuted  in  the  name  of  the  real  party  in  interest,  but  in  the 
suit  on  the  bond  by  Lomme,  it  did  not  appear  that  the  bond  had  ever  been 
assigned  or  delivered  to  him. 

Opinion  by  Mr.  Justice  Milleb. 

1.  The  first  error  assigned  and  mainly  relied  on  is  that  the  bond  on  which 
the  suit  is  brought  having  been  given  to  the  sheriff,  this  action  cannot  be  main- 
tained by  Lomme,  the  party  for  whose  benefit  it  was  really  given. 

§  403.  Rule  OB  to  suit  hy  real  party  in  interest. 

This  question  has  been  decided  differently  by  different  state  courts  under 
precisely  the  same  code  of  practice.  In  several  of  these  it  has  been  held  that 
the  real  party  in  interest  is  always  the  proper  plaintiff,  while  in  others  it  is 
held  that  the  suit  must  be  brought  by  the  obligor  in  the  bond  for  the  use  of 
the  party  in  interest.  Without  expressing  any  opinion  of  our  own  on  the 
question,  we  hold  that  as  it  is  one  which  arises  under  their  own  code  of  prac- 
tice, we  should,  in  this  conflict  of  authority,  adopt  the  ruling  of  the  supreme 
court  of  Montana  in  the  consideration  of  it.  This  assignment  of  error  is, 
therefore,  not  well  taken. 

§  404.  A  judgment  in  replevin  may  he  good^  though  not  in  the  alt&rna;tive. 

2.  The  next  objection  is  that  the  verdict  in  the  replevin  suit  did  not  find  the 
value  of  the  property,  and  that  there  was  no  alternative  judgment  for  that 
value  or  the  return  of  the  property.  On  this  question  also  conflicting  authori- 
ties are  produced  as  to  what  judgment  should  have  been  rendered  under  codes 
precisely  similar  to  the  Montana  code  in  regard  to  actions  of  replevin.  And 
in  the  case  of  Boley  v.  G-riswold,  20  Wall.,  486,  in  a  direct  appeal,  we  have 
held  that  a  judgment  in  replevin  may  be  good  though  the  alternatives  are  not 
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exjyessed.  But  we  are  not  now  considering  whether  that  judgment  was  erro- 
neous or  not.  No  writ  of  error  to  that  judgment  is  pending  in  this  court. 
As  the  jury  found  for  the  defendant,  the  sheriff,  and  the  court  rendered  judg- 
ment for  a  return  of  the  property  to  him  in  a  suit  in  which  it  had  jurisdiction 
to  render  that  judgment,  it  is  not  void  because  it  did  not  add  something  else 
which  it  might  have  added.  The  undertaking  of  the  plaintiffs  in  error  was 
"  for  the  prosecution  of  said  action  (of  replevin),  for  the  return  of  said  prop- 
erty, if  return  thereof  be  adjudged,  and  for  the  payment  to  the  said  defendant 
of  such  sum  as  may  from  any  cause  be  recovered  against  said  plaintiflfs."  The 
judgment,  therefore,  which  is  valid  until  reversed,  established  one  of  the  con- 
ditions on  which  the  plaintiflfs  in  error  agreed  to  be  liable,  and  as  the  property 
was  not  returned  either  by  them  or  by  Watson,  they  are  liable  to  an  action  on 
their  contract. 

§  405.  How  far  judgment  in  replevin  condv^ive  in  suit  on  replevin  hond. 

3.  Nor  do  we  think  the  court  erred  in  refusing  to  instruct  the  jury  that 
Lomme  could  only  recover  the  value  of  the  interest  of  the  Kintzings  in  the 
property.  This  would  have  been  to  try  the  action  of  replevin  over  again.  If 
Watson  had  no  right  to  the  property,  he  had  no  business  to  interfere,  and  if  he 
thought  some  person  not  yet  before  the  court  had  a  paramount  interest  in  it, 
he  should  have  returned  the  property  and  left  such  person  to  assert  his  own 
rights.  Having  replevied  the  property  and  failed  to  establish  his  own  right  to 
it  in  the  suit  thus  provoked  by  him,  he  is  but  a  trespasser  in  holding  possession 
afterwards. 

§  406,  Execution  not  necessary  to  authorise  suit  on  replevin  bond. 

4.  Nor  do  we  think  that  it  was  necessary  that  an  execution  should  have  been 
issued  to  retake  the  property  under  the  judgment  in  the  action  of  replevin 
before  the  liability  of  the  plaintiflfs  in  error  in  the  replevin  bond  accrued. 
They  undertook,  themselves,  in  express  terms  that  they  would  be  liable  if  a 
judgment  for  return  of  the  property  was  had,  and  not  on  condition  that  it 
could  not  be  had  on  execution.  This  question  was  before  us  in  the  recent  case 
of  Douglas  V.  DouglaSy  21  Wall.,  98,  in  which  it  was  held  that  the  judgment 
of  de  retomo  hahendo  renderecl  the  party  liable  on  a  replevin  bond. 

5.  The  bill  of  exceptions  shows  that  the  goods,  at  the  time  they  were  re- 
plevied, were  worth  from  $7,000  to  $10,000.  The  verdict  of  the  jury  was  for 
$5,000,  the  penalty  of  the  bond.  As  there  is  nothing  in  the  record  to  show 
th^t  there  was  not  due  to  Lomme  on  his  judgment  against  the  Kintzings,  in- 
cluding interest  and  costs,  and  for  the  costs  and  expenses  of  defending  the  re- 
plevin suit,  the  sum  of  $5,000,  all  these  elements  of  damages  being  before  the 
jury,  we  cannot  say  that  the  verdict  was  for  too  much,  or  that  the  judgment 
rendered  on  it  was  erroneous. 

§  407.  Certiorari  to  perfect  the  record. 

6.  A  point  was  made  in  the  defendant's  brief  that  there  was  no  judgment 
found  in  the  record,  and  an  inspection  of  it  showed  that  while  the  judgment 
of  the  supreme  court  of  the  territory  merely  in  terms  affirmed  the  judg- 
ment of  the  district  court,  the  judgment  of  the  district  court  was  not  in  the 
record,  and  in  fact  no  judgment  was  to  be  found  in  the  record  which  we  could 
either  reverse  or  aflHrra.  Under  these  circumstances,  as  the  defendants  in 
error  had  made  no  objection,  by  motion  to  dismiss  the  writ,  or  otherwise,  be- 
fore the  hearing,  the  court  heard  the  argument,  and  of  its  own  motion  gave 
the  plaintiflfs  time  to  perfect  the  record  by  certiorari^  if  it  could  be  done.  The 
proper  judgment  has  since  been  certified  to  this  court,  and  it  is  now  aflftrmed. 
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§408.  Signing  ami  sealinjc*— Though  the  statute  of  11  Oeo.  2,  c.  19,  §  23,  required  the 
bond  in  replevin  to  betaken  "from  the  plaintiff  and  two  responsible  persons  as  sureties/ 
in  a  suit  on  a  replevin  bond  the  bond  was  held  good,  though  not  signed  and  sealed  by  the 
plaintiff  in  replevin.    Wood  v,  Forrest,*  2  Cr.  C.  C,  803. 

§  409.  Possession  of  property.—  Where  property  is  replevied  and  the  plaintiff  gives  a 

bond,  which  is  approved  by  the  officer,  the  property  does  not  pass  to  the  possession  of  the 

'  plaintiff  until  there  has  been  a  formal  delivery  by  the  officer.    Crane  v.  McCoy.    1  Bond,  430. 

§'410.  3Iotion  to  quash. — ^After  issue  joined  in  replevin  it  is  too  late  to  move  to  quash  the 
vcrit  on  the  ground  that  there  is  only  one  surety  on  the  bond.  HaUer  v,  Beall,*  2  Cr.  C.  C, 
227. 

§  411.  Liability  of  officer.— In  an  action  on  a  marshal's  bond  for  taking  insufficient  security 
on  a  replevin  bond,  a  plea  that  a  levy  was  made  on  property  sufficient  to  satisfy  the  judgment 
is  good.  Sedam  v.  Taylor,  3  McL.,  548.  A  marshal  is  not  liable  on  his  bond  for  the  act  of 
his  deputy  in  discharging  a  replevin  bond,  where  the  attorney,  though  not  positively  instruct- 
ing him  to  do  so,  used  language  calculated  to  mislead  the  deputy  and  to  induce  him  to  make 
such  release.    Rogers  v.  The  Marshal,  1  Wall.,  ft50. 

§  4 1 2.  Action  on. — In  an  action  on  a  replevin  bond  the  plaintiff  may  recover  though  no 
judgment  for  the  return  of  the  property  is  shown.     Burch  v.  Dowling,*  5  Cr.  C.  C,  646. 

§413.  The  non-payment  of  the  damages  found  by  the  jury  is  a  breach  of  a  replevin  bond 
which  will  support  an  action,  especially  where  the  judgment  was  not  for  a  return  of  the 
property  replevied.    Moore  v.  Shields,*  2  Cr.  C.  C,  529. 

§  414.  Where  a  defendant  in  replevin  recovers  a  judgment  for  the  value  of  the  goods,  he 
may  still  have  his  action  on  the  bond  for  the  damages  consequent  upon  the  replevin.  Hem- 
stead  V.  Colburn,*  5  Cr.  C.  C,  655. 

§  415.  Where  the  plaintiff  in  replevin  suffers  a  non-pros.,  in  a  suit  on  the  replevin  bond 
the  surety  may  prove,  in  mitigation  of  damages,  that  the  property  did  belong  to  the  plaintiff 
in  the  replevin  suit,  but  this  evidence  may  be  rebutted  by  showing  that  his  title  was  fraudu- 
lont  and  void.    Ringgold  v.  Bacon,*  3  Cr.  C.  C,  257;  Smith  v.  Hazel,*  3  Cr.  C.  C,  55. 

§  416.  It  seems  that  the  merits  of  the  case  may  De  given  in  evidence  in  an  action  on  a 
replevin  bond,  as  that  the  plaintiff  and  others  won  the  property  replevied  by  gross  cheating 
at  cards.     McDaniel  v.  Fish,*  2  Cr.  C.  C,  161. 

§  417.  In  an  action  on  a  replevin  bond  the  value  of  the  goods  stated  therein  is  prima  facie 
the  amount  of  the  plaintiff's  damage,  and  if  the  defendant  wishes  to  reduce  it,  the  burden  of 
proof  is  on  him  to  show  that  it  was  le^s.     Wood  v.  May,*  3  Cr.  C.  C,  172. 

§  418.  In  an  action  on  a  replevin  bond,  setting  out  the  conditions  and  averring  special 
breaches,'  the  plea  of  general  performance  is  bad ;  so,  also,  the  plea  nul  tiel  record,  no  record 
being  alleged  in  the  declaration ;  so,  also,  non  damnificatus;  so,  also,  that  the  plaintiff  had  no 
property  in  the  goods  replevied,  no  such  property  being  alleged ;  and  so,  also,  a  plea  to  the 
whole  declaration  which  was  an  answer  to  one  only  of  the  breaches  assigned.  Wood  v. 
Franklin,*  8  Cr.  C.  C,  116. 

g  419.  In  an  action  on  a  replevin  bond,  where  one  of  the  breaches  assigned  is  that  the 
plaintiff  in  replevin  did  not  prosecute  the  replevin  to  effect,  the  plaintiff  must  show  damages 
to  him  before  he  can  recover.    Burch  v.  Dowling,*  5  Cr.  C.  C,  646. 

3.  Delivery  Bond, 

§  420.  Where,  after  the  execution  of  a  delivery  bond  by  the  defendant  in  replevin,  the 
name  of  the  defendant  is  erased  without  the  consent  of  the  sureties,  the  sureties  are  dis- 
charged.   Martin  v.  Thomas,*  24  How.,  315. 

§  421.  Where  goods  were  seized  in  replevin,  and  re-delivered  to  the  defendant  on  a  bond 
conditioned  for  their  delivery  to  the  plaintiff  if  so  adjudged,  hdd,  that  a  tender  of  the  goods 
to  the  plaintiff  by  the  marshal  under  a  writ  de  retomo  hahendo,  satisfied  the  condition  of  the 
bond,  and  the  obligor  had  no  further  remedy  on  the  bond ;  if  the  goods  were  damaged,  the 
remedy  must  be  sought  in  some  other  appropriate  proceeding,  as  the  bond  stipulated  only  for 
their  return.    Douglass  v.  Douglass,*  21  Wall.,  98. 

XIII.  Teover. 
Summary— ilcf  ion  by  vendee,  %  422,— Tender,  measure  of  damxiges,  §§  423,  424. 

§  422.  Where  property  is  converted,  the  owner  may  sell  it  and  the  vendee  may  recover  in 
an  action  of  trover.    Tome  v.  Dubois,  g§  426,  426. 

g  423.  Where  wool  was  delivered  to  a  bailee  to  be  manufactured  into  cloth,  the  wool  and 
cloth  to  continue  as  the  property  of  the  bailor,  and  the  property  passed  into  the  possession  of 
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the  assignee  in  bankruptcy  of  the  bailee,  in  an  action  of  trover  it  was  held  not  necessary  for 
the  bailor  to  make  an  actual  tender  of  the  value  of  the  work  and  materials  furnished  by  the 
bailee,  but  that  an  oflfer  to  pay  such  charges  was  sufficient.    Aborn  v.  Mason,  §§  427-429. 

§  424.  That  the  bailor  was  entitled  to  recover  the  avails  of  the  manufactured  goods,  less 
such  charges  and  expenses.    IbicL 

[Notes.— See  §§  480-469.] 

TOME  V.  DUBOIS. 
(6  Wallace,  548-555.    1867.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. —  Certain  booms  were  broken  in  a  freshet,  and  the  logs 
3arried  down  the  river.  Notices  were  sent  out  by  the  owners,  pursuant  to 
which  the  defendants  caught  some  of  the  logs  and  commenced  sawing  them 
into  lumber.  A  committee  appointed  by  the  several  owners  called  upon  the 
defendants  and  offered  to  sell  them  the  logs,  but  not  being  able  to  agree  as 
to  the  terms,  the  logs  were  sold  to  other  parties  who  made  demand  for  the 
lumber  and  logs,  and  brought  this  action  of  trover. 

Opinion  by  Mr.  Justice  Clifford. 

Careful  attention  to  the  facts  of  the  case,  as  given  in  the  statement  prepared 
as  a  part  of  the  opinion  of  the  court,  will  very  much  facilitate  the  investiga- 
tion, as  it  discloses  very  fully  the  substance  of  the  entire  transaction,  the  order 
of  the  events  and  the  pretensions  of  the  respective  parties.  Original  owner- 
ship of  the  logs  is  not  a  question  in  the  case,  and  the  present  parties  conceded 
that  the  booms  containing  the  logs  were  broken  by  the  freshet,  and  that  the  logs, 
in  spite  of  any  efforts  of  the  owners,  were  carried  away  by  the  current,  and 
floated  down  the  river.  Telegrams  were  sent  by  the  owners  making  known 
their  loss,  and  requesting  the  persons  to  whom  they  were  directed  to  take 
measures  in  their  discretion  to  save  the  logs,  and  it  is  without  dispute  that  the 
defendants  promptly  engaged  in  the  business,  and  saved  the  logs  in  controversy. 
Owning  sawmills,  they  immediately  commenced  to  saw  the  logs,  as  they 
secured  them,  into  planks.  Other  persons  also  lost  logs  by  the  same  freshet, 
and  the  several  owners  appointed  a  committee  of  Ihree  persons  to  go  down  the 
river  and,  if  possible,  protect  their  interests,  and  to  sell  the  logs  if  in  their  dis- 
cretion it  was  thought  best.  Pursuant  to  that  authority  they  went  to  the  mills 
of  the  defendants,  and  offered  to  sell  them  the  logs,  sawed  and  unsawed,  but 
the  parties  not  being  able  to  agree,  the  committee  notified  the  defendants  that 
they  must  stop  sawing  the  logs  into  lumber.  Unable  to  come  to  any  satisfac- 
tory arrangement,  the  committee  left  and  sold  the  whole  lumber,  logs  and 
planks,  to  the  plaintiffs,  who  paid  the  consideration.  Having  become  the 
owners,  the  plaintiffs  went  to  the  mills  of  the  defendants,  and  failing  to  sell 
the  lumber  to  them,  or  to  come  to  any  agreeement  with  them,  they  demanded 
the  lumber,  logs  and  planks,  and  the  defendants  refusing  to  deliver  the  same, 
thfey  instituted  this  suit  in  the  circuit  court.  Purchase  by  the  plaintiffs  was 
made  on  the  26th  day  of  October,  1861,  as  appears  by  the  evidence.  '  Eefusal 
of  the  defendants  to  deliver  the  lumber  as  demanded  was  placed  upon  the 
ground  that  they,  the  defendants,  were  responsible  to  the  former  owners,  and 
they  denied  that  the  ownership  was  in  the  plaintiffs,  as  the  logs  and  planks  had 
not  been  scaled  and  delivered  to  them  since  the  purchase. 

§  425.  The  ovytiera  of  personal  property  taken  hy  amother  may  waive  the  Uxri 
and  sell  the  property  ^  and  the  vendee  may  tnaintain  trover  for  it. 

Theory  of  the  first  prayer  for  instruction  is,  that  the  defendants  are  not 
liable  in  this  action,  because  they  took  the  logs  into  their  possession,  and  sawed 
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the  same  into  planks  while  the  logs  were  the  property  of  the  original  owners. 
Stated  in  other  words,  the  proposition  is,  that  the  logs,  at  the  time  of 
the  conversion,  were  the  property  of  the  vendors  of  the  plaintiffs,  and  the 
defendants  contend  that,  having  tortiously  converted  the  lumber  to  their 
own  use,  before  the  sale,  they  are  not  liable  to  the  plaintiflFs  ^  the  purchasers. 
Delivery  was  not  essential,  as  it  is  well  settled  that  when  the  terms  of  the  sale 
are  agreed  on  and  the  bargain  is  struck,  and  everything  the  seller  has  to  do 
with  the  property  is  complete,  the  contract  of  sale  becomes  absolute  between 
the  parties  without  deliver}^  and  the  property  and  risk  vest  in  the  purchaser. 
Leonard  et  al.  v.  Davis  et  al.^  1  Black,  483;  2  Kent's  Com.  (11th  ed.),  492. 
Owners  of  personal  property  are  not  obliged  to  treat  every  act  of  a  third  per- 
son who  invades  their  right  of  property  or  possession  as  constituting  a  tortious 
conversion  of  the  property,  but  they  may,  if  they  see  fit,  waive  the  tort,  and 
in  that  state  of  the  case,  they  may  sell  the  property  and  convey  a  good  title, 
and  their  vendee  may,  upon  demand  and  refusal,  maintain  trover.  Hall  v. 
Robinson,  2  Comstock,  293;  Cartland  v.  Morrison,  32  111.,  190;  2  Greenl.  Ev., 
108;  Hambly  v.  Trott,  Cowp.,  372;  Cravath  v.  Plympton,  13  Mass.,  454; 
"Webber  v,  Davis,  44  Me.,  147.  Such  a  defense  of  a  wrongdoer  is  not  entitled 
to  any  special  favor,  and  we  concur  in  the  remarks  of  Judge  Story,  that  there 
is  no  principle  of  law  which  establishes  that  a  sale  of  personal  property  is  void 
because  the  property  was  not  in  the  possession  of  the  rightful  owner  at  the  time 
the  sale  was  made.  Under  such  circumstances,  the  sale  is  not  a  sale  of  a  right  of 
action,  but  a  sale  of  the  thing  itself,  and  good  to  pass  the  title  against  every  per- 
son not  holding  the  same  in  good  faith  for  a  valuable  consideration  without  notice, 
and  a  fortiori  against  a  wrongdoer.  Brig  Sarah  Ann,  2  Sumn.,  211 ;  Carpenter  i;. 
Hale,  8  Gray,  157 ;  Zabriskie  v.  Smith,  3  Kern.,  322 ;  Morgan  v.  Bradley,  3  Hawks, 
659.  Conversion  relied  on  by  the  plaintiffs  is  not  because  the  defendants  in- 
termeddled with  the  logs  without  authority,  or  that  they  refused  to  deliver  the 
lumber  when  it  was  demanded  by  the  committee.  They  could  not  rely  on 
those  acts  with  any  hope  of  success,  as  the  plaintiffs  at  those  dates  had  no 
title  to  the  lumber  which  at  that  time  was  vested  in  their  vendors.  But  they 
subsequently  became  the  purchasers,  and  the  proofs  show  that  they  twice  de- 
manded the  lumber  after  the  defendants  knew  that  the  plaintiffs  had  become 
the  purchasers. 

Third  prayer  for  instructions  corresponds  with  the  proofs,  which  show  that 
the  defendants  persistently  denied  the  title  of  the  plaintiffs  and  claimed  the 
right  to  hold  the  lumber,  sawed  and  unsawed,  for  the  benefit  of  the  original 
owners,  which  is  a  theory  without  merit,  and  which  requires  no  further  expla- 
nation. Claiming  no  title  to  the  property,  they  refused  to  deliver  it,  because,  as 
they  insist,  they  had  taken  away  from  the  original  owner  the  power  to  sell  by 
tortiously  converting  it  to  their  own  use.  Even  at  the  trial  they  admitted  that 
the  property  did  not  belong  to  them,  but  insisted  that  the  purchasers  acquired 
no  title  for  the  reasons  already  suggested.  Claim  is  also  made  in  argument 
that  the  defendants  had  sold  a  part  of  the  lumber,  but  it  is  too  late  to  raise  any 
such  question  in  this  court,  as  none  such  was  raised  at  the  trial  or  reserved  in 
the  bill  of  exceptions. 

§  426.  Rule  ds  to  epeciJiG  instncctiona  when  their  substance  is  embraced  m 
general  instructions. 

Proper  exceptions  were  also  taken  to  the  refusal  of  the  court  to  give  the  sec- 
ond and  fourth  prayers  presented  by  the  defendants,  but  the  exceptions  cannot 
be  sustained,  as  the  substance  of  both  is  embraced  in  the  instructions  given  by 
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the  court  Purport  of  those  prayers  was  that  the  defendants  were  entitled  to 
a  reasonable  sum  for  the  cost  of  saving  and  sawing  the  logs.  Instructions  of 
the  court  to  the  jury  were,  that  they  should  deduct  from  the  value  of  the  lum* 
ber  the  cost  of  saving  the  lumber,  and  also  the  cost  of  sawing,  which  is  all  the 
defendants  could  demand  in  any  view  of  the  facts.  Valid  objection  cannot  be 
taken  to  the  quahlication  annexed  to  that  instruction,  as  the  testimony  was 
without  conflict  that  the  defendants  had  saved  the  logs  and  manufactured  a 
part  of  them  into  plank,  and  there  is  no  proof  that  the  owners  or  committee 
made  any  complaint  that  the  work  had  been  done  without  authority.  Amount 
of  the  verdict  affords  satisfactory  evidence  that  the  finding  was  correct.  The 
residue  of  the  instruction  is  unexceptionable  and  there  is  no  error  in  the  record. 

Judgment  affirmed  with  coata. 

ABORN  u  MASON. 
(Circuit  Court  for  New  York:  14  Blatchford,  405-411.    1878.) 

Opinion  by  Shipman,  J. 

Statement  op  Facts. —  On  or  about  May  6,  1871,  the  plaintiffs  were  the 
owners  of  a  quantity  of  superfine  wool  and  of  inferior  wool  and  of  double  and 
twist  yarn  upon  spools  of  the  value  of  $1,737.69,  and  delivered  the  same  to 
Louis  H.  Oberhofer,  a  woolen  manufacturer  of  Canterbury,  Connecticut,  to  be 
manufactured  by  him  into  cassimeres  at  an  estimated  cost  of  twenty-one  cents 
per  yard,  to  be  paid  by  the  plaintiffs.  The  wool  and  the  yarn  and  the  goods 
which  were  to  be  manufactured  therefrom  were  to  be  continuously  the  property 
of  the  plaintiffs.  It  was  supposed  that  this  wool  would  make  about, five  thou- 
sand yards  of  cloth.  Oberhofer  received  the  materials  in  his  factory  and  com- 
menced the  manufacture  of  goods  therefrom.  About  May  25,  1871,  all  the 
property  in  the  possession  of  Oberhofer  was  attached  and  remained  under  at- 
tachment or  in  the  possession  of  the  United  States  marshal,  by  virtue  of  a 
»  warrant  in  bankruptcy,  until  about  August  31,  1871,  when  the  property  came 
into  the  possession  of  the  defendant,  who  had  been  theretofore  duly  appointed 
assignee  in  bankruptcy  of  Oberhofer's  estate.  On  this  date,  there  were  upon 
the  premises  neither  wool  in  bags  nor  cotton  yarn  upon  spools,  but  the  goods 
Tvhich  had  been  sent  by  the  plaintiffs  were  upon  the  machinery  of  the  factory 
in  the  form  of  dyed  wool  mixed  with  shoddy,  or  of  woolen  yarns  in  the  vari- 
ous stages  of  manufacture  into  cloth.  The  market  value  of  this  woolen  yam 
and  wool  in  process  of  manufacture  was  small,  as  the  materials  were  in  such  a 
condition  that  they  were  not  salable.  The  assignee  estimated  that  the  unfin- 
ished goods  were  not  worth  over  $100  and  would  scarcely  bring  that  sum  if  he 
should  attempt  to  sell  them  in  their  unfinished  state.  Another  witness  esti- 
mated the  value  at  from  $300  to  $500.  A  few  days  after  September  14,  1871, 
the  assignee  obtained  authority  from  the  district  court  to  complete  the  manu- 
facture of  these  goods  by  the  purchase  of  the  necessary  additional  material 
and  the  employment  of  the  necessary  labor.  On  September  15,  1871,  the 
plaintiffs  made  a  written  demand  upon  the  defendant  for  the  delivery  to  them 
of  the  specific  bales  of  wool  and  spools  of  cotton  yam  which  they  had  deliv- 
ered to  Oberhofer,  and  offered  to  pay  all  charges,  expenses  and  liens  which  the 
bankmpt  or  the  defendant  as  assignee  had  upon  such  merchandise,  and,  as  they 
were  ignorant  of  the  amount  of  such  charges  and  liens,  asked  to  be  informed 
of  the  amount,  that  they  might  tender  and  pay  it.  There  was  also  some  testi- 
mony to  the  effect  that,  at  the  same  time,  one  of  the  plaintiffs  verbally  informed 
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the  defendant  of  the  fact  that  the  wool  and  yarn  were  in  process  of  manufact- 
ure, and  notified  him  that  they  were  seeking  not  only  the  wool  existing  in 
specie,  but  wool  and  yarns  in  process  of  manufacture.  Testimony  was  alsD 
given  by  the  defendant,  to  show  that  the  plaintiffs  were  insisting,  until  the 
commencement  of  the  suit,  that  their  wool  was  in  the  factory  in  its  original 
form,  and  was  easily  distinguishable.  The  defendant  did  not  comply  with  the 
demand,  but  completed  the  manufacture  of  the  unfinished  goods  at  an  expense 
of  $800.  The  goods  were  finished  about  the  middle  of  October,  1871.  All  the 
goods  which  were  thus  manufactured,  and  the  goods  which  Oberhofer  had 
finished  from  other  wool,  were  sold  for  the  defendant,  who  received  the  sum  of 
$3,193.50  therefor. 

The  plaintiffs  brought  an  action  of  trover,  on  December  9, 1871,  against  the 
defendant,  for  the  conversion  of  the  wool  and  cotton  yams  which  they  had  de- 
livered to  Oberhofer.  The  declaration  was  subsequently  amended,  so  as  to 
allege  the  conversion  of  "  certain  yarns,  and  goods  made  from  said  wools  and 
said  double  and  twist  yarn,  one  or  both."  Upon  the  trial  of  the  case  to  the 
jury,  they  were  instructed  that,  the  property  having  come  rightfully  into  the 
possession  of  the  assignee,  the  demand  upon  him  should  have  been  in  such  terms 
as  to  apprise  him  of  what  he  was  claimed  to  be  wrongfully  detaining  from  the 
plaintiffs,  and  he  should  have  been  informed  in  such  manner  as  to  enable  him 
to  understand  the  kind  of  property  which  was  demanded ;  and  that,  if  the  writ- 
ten demand  was  the  only  demand  which  was  made,  or  notice  which  was  given 
to  the  assignee,  the  plaintiffs  could  not  recover.  The  jury  were  also  instructed 
that  if,  in  addition  to  the  written  demand,  the  assignee  was  informed  by  the 
plaintiffs  that  they  were  seeking  to  obtain  from  him,  and  that  they  demanded 
of  him,  the  woolen  yarns  and  wool  in  the  various  stages  of  manufacture  which 
Oberhofer  had  been  manufacturing  for  them  under  his  contract,  then,  if  the 
assignee,  after  such  notice  and  demand,  completed  the  manufacture  and  sold 
the  manufactured  goods,  he  would  be  liable,  provided  such  goods  were  made 
from  their  yam. 

Two  questions  of  fact  were  submitted  to  the  jury:  1st.  Was  such  a  demand 
made  by  the  plaintiffs?  2d.  Were  the  goods  which  were  in  process  of  manu- 
facture in  the  mill  of  Oberhofer,  at  the  time  of  the  appointment  of  the  assignee, 
the  property  of  the  plaintiffs!  If  both  these  questions  of  fact  were  found  for 
the  plaintiffs,  the  jury  were  instructed,  upon  the  question  of  damages,  that  the 
circumstances  of  the  case  were  peculiar,  and  that,  in  the  ascertainment  of  dam- 
ages, they  should  deduct  from  the  avails  of  the  manufactured  goods  the  entire 
cost  of  the  materials  fumished  by  the  assignee  or  by  Oberhofer,  and  the  ex- 
pense and  cost  of  manufacture.  The  jury  returned  a  verdict  for  the  plaintiffs, 
for  $2,367.49. 

§  427.  Hvle  that  demand  must  correspond  with  character  of  property  corir 
verted. 

Upon  a  motion  for  a  new  trial,  the  defendants  insist,  (1.)  that  the  demand  oi 
the  plaintiffs  was  limited  to  wool  and  cotton  yarn ;  and  that,  upon  such  a  de- 
mand, the  defendant,  having  come  rightfully  into  the  possession  of  the  property, 
oannot  be  found  to  be  a  wrongdoer,  for  a  conversion  of  property  which  did  not 
correspond  with  the  demand,  and  which  he  did  not  know  was  claimed  by  the 
plaintiffs.  The  jury  were  instructed  in  accordance  with  the  principle  of  law 
which  is  claimed  by  the  defendant,  but  they  found,  as  matter  of  fact,  that  the 
plaintiffs  verbally  demanded  of  the  defendant  woolen  yarns  which  were  in  proc- 
ess of  manufacture.    The  jury  evidently  believed  that  the  defendant  was  ap- 
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prised  by  the  plaintiffs  of  the  exact  property  which  they  claimed  he  was 
wrongfully  detaining  from  them. 

§  428.  Under  what  circumstances  a  tender  is  not  necessary.  What  is  equiva- 
lent to  a  tender. 

(2.)  It  is  claimed,  that,  for  the  value  of  the  work  and  materials  which  were 
supplied  by  Oberhofer,  the  defendant,  as  his  assignee,  had  a  lien  at  the  time  of 
the  demand  upon  the  property  of  the  plaintiffs ;  that  it  was  incumbent  upon 
them  to  make  an  actual  tender  of  an  amount  suflBcient  to  cover  this  lien ;  and 
that  an  offer  to  pay,  or  a  readiness  to  pay,  did  not  comply  with  the  necessity  of 
an  actual  tender  of  money.  Oberhofer  had  agreed  with  the  plaintiffs  to  manu- 
facture their  wool  into  cassimeres.  They  had  agreed  to  pay  him  a  stipulated 
price  for  the  labor  and  the  materials  which  he  should  furnish.  His  duty  was 
to  deliver  the  manufactured  goods,  and  their  duty  was  to  pay  the  price  of 
manufacture.  These  obligations  were  mutual  and  concurrent.  The  payment 
of  the  cost  of  manufacture  and  the  delivery  of  the  goods  were  concomitant 
acts.  In  the  case  of  mutual  and  concurrent  promises,  "  the  word  '  tender,'  as 
used  in  such  a  connection,  does  not  mean  the  same  kind  of  offer  as  when  it 
is  used  with  reference  to  the  payment  or  offer  to  pay  an  ordinary  debt  due  in 
money,  where  the  money  is  offered  to  a  creditor  who  is  entitled  to  receive  it, 
and  nothing  further  remains  to  be  done,  but  the  transaction  is  completed  and 
ended;  but  it  only  means  a  readiness  and  willingness,  accompanied  with  an 
ability  on  the  part  of  one  of  the  parties,  to  do  the  acts  which  the  agreement 
requires  him  to  perform,  provided  the  other  will  concurrently  do  the  things 
which  he  is  required  by  it  to  do,  and  a  notice  by  the  former  to  the  latter  of 
such  readiness.  Such  readiness,  ability  and  notice  are  sufficient  evidence  of, 
and  indeed  constitute  and  imply,  an  offer  or  tender,  in  the  sense  in  which  those 
terms  are  used  in  reference  to  the  kind  of  agreements  which  we  are  now  con- 
sidering." Smith  V,  Lewis,  26  Conn,,  110;  Adams  v,  Clark,  9  Cush.,  215;  Tate 
V.  Meek,  8  Taunt.,  280. 

§  429.  Wh&n  the  own^r  of  property  tortiously  converted  is  entitled  to  its  en- 
hanced value. 

The  defendant  next  insists  that  the  liability  of  the  defendant  was  limited  to 
the  value  of  the  property  in  its  condition  at  the  time  of  the  conversion,  and 
that  the  uncontradicted  testimony  showed  that  such  value  did  not  exceed  $500. 
The  general  rule  of  the  common  law,  in  regard  to  title  by  accession,  is,  that 
whatever  alteration  of  form  has  taken  place  in  personal  property,  the  owner  is 
entitled  to  such  property  in  its  state  of  improvement,  unless  the  identity  of  the 
original  materials  has  been  destroyed,  or  unless  the  thing  has  been  annexed  to 
and  made  part  of  some  other  thing  which  is  the  principal,  or  its  nature  has  been 
changed  from  personal  to  real  property;  "but,  if  the  thing  itself,  by  such  op- 
eration, was  changed  into  a  different  species,  as  by  making  wine,  oil,  or  bread 
out  of  another's  grapes,  olives  or  wheat,  it  belonged  to  the  new  operator,  who 
was  only  to  make  satisfaction  to  the  former  proprietor  for  the  materials  which 
he  had  so  converted."  2  Black.  Comm.,  404;  2  Kent's  Comm.,  364;  Silsbury 
V.  McCoon,  6  Hill,  425;  Woodruff  &  Beach  Iron  Works  v.  Adams,  37  Conn., 
233.  In  this  case,  the  property,  at  the  time  of  the  conversion,  consisted  of 
woolen  yarn  and  wool  in  the  various  stages  of  manufacture  into  cloth.  .  The 
property  was,  in  fact,  unfinished  woolen  cassimeres,  and  was  described  to  be 
such  by  the  assignee,  in  his  testimony  before  the  district  court,  upon  his  appli- 
cation for  leave  to  complete  the  manufacture.  By  the  labor  and  materials 
which  were  furnished,  unfinished  goods  became  finished.     The  species  of  the 
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property  was  not  changed,  and  the  identity  of  the  materials,  as  they  existed  at 
the  time  of  the  conversion,  was  not  lost.  It  has  frequently  been  held  that  the 
person  whose  property  has  been  tortiously  taken  is  entitled  to  the  enhanced 
value,  until  it  has  been  so  changed  as  to  alter  the  title,  or  to  destroy  the  iden- 
tity of  the  property.  Betts  v.  Lee,  5  Johns.,  348 ;  Curtis  v.  Groat,  6  Johns., 
168 ;  Brown  v.  Sax,  7  Cowen,  95 ;  Baker  v.  Wheeler,  8  Wend.,  505.  But  courts 
have  not  been  satisfied  with  a  rigid  rule,  which  would  invariably  permit  a 
plaintiff  to  recover  the  enhanced  value,  without  any  deduction  for  the  labor 
and  expenses  which,  in  the  absence  of  fraud,  have  been  bestowed  upon  such 
property  by  the  defendant,  and  have  not  enforced  the  rule  to  its  full  extent. 
Wood  V.  Morewood,  3  Ad.  &  El.  (K  S.),  440;  Hilton  v.  Woods,  Law  Eeports, 
4  Equity  Cases,  433;  Benjamin  v.  Benjamin,  15  Conn.,  347;  Silsbury  v.  Mc- 
•Coon.,  4  Denio,  332.  Instances  can  easily  be  imagined  where  a  rigid  enforce- 
ment of  the  rule  would  work  hardship;  and,  in  this  case,  the  plaintiffs  did  not 
ask  the  court  to  charge  that  they  were  entitled  to  the  enhanced  value  of  the 
manufactured  goods,  without  reference  to  the  expenses  of  manufacture.  The 
rule  which  was  given  to  the  jury  was  adopted  in  the  case  of  Morgan  v,  Powell 
(3  Ad.  &  El.  (N.  S.),  278),  an  action  of  trespass  for  digging  coals  in  the  plaintiff's 
mine.  The  court  determined  that  the  value  of  the  plaintiff's  coals  was  the  sale 
price  at  the  pit's  mouth,  after  deducting  the  expenses  of  carrying  the  coals  from 
the  place  in  the  mine  where  they  were  dug,  to  the  mouth.  Under  the  circum- 
stances of  this  case,  the  allowance  for  the  defendant's  labor  and  expenses  was 
eminently  just.  Wool  had  been  delivered  to  be  manufactured  into  cloth.  It 
was  in  a  partial  state  of  manufacture  when  the  assignee  took  possession,  labor, 
skill  and  materials  having  been  expended  upon  it  by  the  bankrupt.  At  this 
time  the  materials  were  in  such  a  condition  that  they  had  very  little  salable 
vatue;  and  in  order  to  make  the  property  a  merchantable  article  of  value,  more 
materials  must  be  purchased,  labor  must  be  employed  and  time  must  be  ex- 
pended. The  deduction  is  fully  justified  by  the  decisions  which  have  been 
cited. 

The  motion  for  a  new  trial  is  denied. 

g  430.  Lies,  when. — Where  demand  was  made  for  goods  in  the  possession  of  the  defendant, 
and  he  said  that  he  would  retain  them,  and  tliat  he  knew  suit  would  be  brought,  this  was 
held  evidence  of  a  conversion.    Allen  v.  Ogden,  1  Wash.,  176. 

§  431.  Where  a  postmaster  unlawfully  retains  mail  matter  from  the  person  to  whom  it  is 
addressed,  trover  will  lie.    Teal  v.  Felton,  12  How.,  2^.    See  §.:^  64,  83. 

§  432.  If  a  bankrupt,  in  collusion  with  a  third  party,  aids  the  latter  to  set  up  a  claim  to 
some  of  his  property,  and  acts  ostensibly  as  the  agent  of  such  party  in  removing  and  disposing 
of  it,  but  really  for  his  own  benefit,  such  removal  and  disposal  is  a  conversion,  and  both  the 
ostensible  owner  and  the  bankrupt  are  liable  to  the  assignee  in  an  action  of  trover.  Carr  v. 
Gale,  3  Woodb.  &  M.,  68. 

§433.  Trover  for  notes  will  not  lie  when  a  parol  agreement  is  shown  that  the  defendant 
should  hold  them  as  security,  though  he  has  made  a  written  agreement  to  return  them  on 
demand.     Mcintosh  v.  Summers,*  1  Cr.  C.  C,  41. 

§  43-x.  Aiding  or  abetting  in  a  tort,  a  co-operation  in  a  removal  and  use  of  property,  over 
which  no  right  to  do  so  existed,  is  sufficient  to  constitute  a  conversion.  Carr  v.  Gale,  3 
Woodb.  &  M.,  63. 

§  435.  If  a  bailiff  distrains  goods  for  rent,  and  leaves  them  on  the  premises,  and  the  tenant 
sells  them,  the  bailiff  cannot  maintain  trover  for  them.     King  v.  Fearson,*  3  Cr.  C.  C,  255. 

g  436.  Where  bonds  were  delivered  to  a  person  in  trust  to  buy  lands,  and  he  sold  ihem  to 
purchasers  who  had  notice  of  the  trust,  it  was  held  that  trover  was  maintainable  against 
them  after  proper  demand  and  refusal.    Kitchen  v.  Bedford,  13  WalL,  413. 

§  437.  If  the  owner  of  a  slave  hire  him  to  another  who,  by  his  taking  the  slave  out  of  the 
state,  loses  him,  the  owner  may  maintain  trover  against  the  hirer,  if  such  removal  has  been 
without  the  owner's  consent.  Otherwise,  if  the  removal  was  with  his  consent.  Semmes  v, 
Sherburne,*  2  Cr.  C.  C,  637.    See  §  140. 


TROVER.  g§  438-464. 

§438.  Title  — Possession.— In  order  to  sustain  an  action  of  trover,  or  trespass  de  bonis 
€i9portatiay  the  plaintiff  must  have  had,  at  the  time  of  the  alleged  taking  or  conversion,  either 
possession  or  a  right  to  the  immediate  possession  of  the  goods.  Abhott  v,  McCartaej,  1 
Holmes,  82;  Corfield  v,  Coryell,  4  Wash.,  387. 

§  439.  Although  a  party  may  not  be  entitled  to  sue  in  trover  on  account  of  an  existing 
lien,  yet  if  the  lien  has  been  removed  at  the  time  suit  is  brought,  he  may  maintain  trover  by 
proving  the  prior  conversion.    Terry  v.  Bamberger,  14  Blatch.,  239. 

§  440.  The  legal  title  and  constructive  possession  of  the  property  is  in  the  assignee  of 
warehouse  receipts,  and  he  may  maintain  trover  for  its  conversion.  First  Nat.  Bank  v.  Bates, 
1  Fed.  R.,  710. 

§  441.  An  agreement  to  seU  goods  which  are  held  under  distress,  for  rent  due  from  the 
'vendor,  will  vest  a  title  sufficient  to.  enable  the  vendee  to  maintain  trover  after  the  goods 
ftiave  been  replevied.    Cooke  v.  Woodrow,*  1  Cr.  0.  C,  437. 

§  442.  Where  a  vendor  states  imder  seal  that  he  has  sold  and  delivered  the  property,  in  an 
action  of  trover  he  is  estopped  from  denying  the  title  of  the  vendee ;  and  a  delivery  of  a  part 
of  the  property  sold  will  not  be  taken  as  a  performance  of  the  contract,  unless  it  appear  that 
the  vendee  relinquished  all  claim  for  further  damages.     Nevett  v.  Berry,*  5  Cr.  C.  C,  291. 

§  443.  The  possession  of  the  certificates  of  a  public  warehouseman  that  A.  has  a  hogshead 
of  tobacco  stored  therein,  of  a  certain  weight  and  quality,  which  he  promises  to  deliver  to 
the  bearer,  is  such  a  possession  of  the  tobacco  that  trover  is  maintainable  against  the  holder 
for  it.    Hance  r.  McCormick,*  1  Cr.  C.  C,  522.    See  §  850. 

§  444.  Carriers. —  Trover  against  the  master  of  a  vessel  for  the  cargo.  Held,  that  the  action 
wUl  not  lie  unless  the  freight  has  been  paid  or  tendered,  or  waived,  nor  where  it  appears  that 
tiio  goods  were  lost,  and  did  not  come  to  the  use  of  the  defendant.  Hodgson  v,  Woodhouse,* 
1  Cr.  C.  C,  549. 

§  445.  Trover  lies  for  the  value  of  goods  held  for  freight  money.  So  where  household 
.goods  were  shippped  from  Ohio  to  Colorado,  and  the  freight  on  them  was  fully  paid  by  the 
shipper,  but  the  goods  were  not  delivered  by  a  connecting  line,  but  were  held  for  freight 
money,  it  was  held  that  such  withholding  was  unlawful,  and  that  trover  would  lie  for  the 
Talue  of  the  goods.    Marsh  v.  Union  Pacific  R'y  Co.,  9  Fed.  R.,  875. 

§  446.  Trover  will  not  lie  against  a  common  carrier  for  refusal  to  deliver  goods  attached  in 
Jais  hands  for  the  debt  of  a  third  party,  and  held  by  the  attachment.  Stiles  v,  Davis,  1  Black, 
106. 

§  447.  Factors  —  Pledge  of  ^oods. —  Where  a  state  law  authorizes  a  factor  to  pledge  the 
^oods  of  his  principal  for  the  amount  of  his  charges  and  advances,  and  the  factor  pledges 
them  for  a  greater  amount,  an  action  for  conversion  will  not  lie  till  there  has  been  a  demand 
with  a  tender  and  a  refusal    Steiger  v.  Third  Nat'l  Bank,  6  Fed.  R.,  577. 

§  448.  Where  bonds  were  pledged  by  a  bank!  with  power  of  sale  on  giving  notice,  and  the 
bank  failed,  closed  its  place  of  business,  and  the  pledgee  sold  the  bonds  at  their  market  value 
without  notice,  it  was  held  that  the  performance  of  the  condition  precedent  to  the  sale  had 
become  impossible,  and  that  the  pledgee  was  not  liable  for  a  conversion.  City  Bank  v.  Bab- 
cock,  1  Holmes,  180. 

§  449.  The  pledge  of  goods  by  a  factor  to  whom  they  are  sent  for  sale,  to  secure  advances 
made  to  him,  with  authority  to  the  pledgee  to  sell  the  goods  to  reimburse  himself,  is  a  con- 
version by  the  factor,  and  renders  him  liable  for  the  value  of  the  goods  on  the  day  on  which 
they  were  pledged.    Kelly  v.  Smith,  1  Blatch.,  293. 

§  450.  Consignor  and  consignee. —  Where  goods  are  consigned  in  good  faith  for  sale,  and 
are  seized  as  the  property  of  the  consignee,  the  consignor  may  maintain  trover.  Merrill  v. 
Rinker,  1  Bald.,  628. 

§  451.  Goods  were  held  by  a  consignee  under  a  lien  for  security  for  an  advance.  On  the  in- 
solvency of  the  consignee,  they  were  assigned  with  other  property  to  an  assignee  with  notice 
of  such  ownership,  and  the  assignee  proceeded  to  sell.  Subsequently  and  before  suit  the  owner 
end  his  representative  tendered  to  the  assignee  the  amount  of  lien  and  demanded  the  prop- 
erty, but  the  assignee  refused  to  deliver  it.  It  was  held  in  suit  against  the  assignee  that  such 
selling  was  a  conversion,  and  that  the  assignee  was  liable  in  trover,  though  the  lien  was  not 
•discharged  before  the  bringing  of  the  suit.    Terry  v.  Bamberger,  14  Blatch.,  287. 

g  452.  Where  a  bailee  ships  property  to  a  third  party  without  authority,  and  such  thiixi 
party  is  notified  before  receiving  the  goods  of  his  consignor's  lack  of  title,  and  after  receiving 
them  refuses  a  written  demand  to  deliver  the  goods  to  the  bailor,  such  refusal  is  held  to  be  a 
conversion.    Dows  v.  National  Exch'g.  Bank,  1  Otto,  637. 

§  458.  Demand. —  To  support  the  action  of  trover  there  must  be  a  demand  and  refusal,  or 
3XL  actual  conversion.     Chapin  v,  Siger,  4  McL.,  382. 

§  454.  No  demand  is  necessary  in  trover  when  there  has  been  an  actual  conversion,  Carr 
r.  Gale,  Dav.,  883. 
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§  455.  Where  a  party  has  come  lawfully  into  possession  of  property,  but  has  put  it  out  of 
bis  power  to  deliver  it.  trover  may  be  maintained  without  a  demand ;  as,  where  A  lends  his 
horse  to  B,  and  B  sells  him.     Blakely  t;.  Ruddell,*  Hemp.,  18.     . 

§  456.  A  demand  and  refusal  is  not  of  itself  a  conversion.  A  delivery  may  be  refused  on 
the  ground  that  the  party  making  the  demand  has  no  authority  to  receive  the  property,  but 
if  the  refusal  is  put  upon  a  ground  which  cannot  be  supported  in  law,  then  such  refusal  may 
amount  to  a  conversion.    Watt  v.  Potter,  2  Mason,  81. 

§  457.  Where  a  vessel  was  pledged  to  secure  a  sum  of  money,  and  was  attached  and  sold 
by  a  creditor  of  the  bailor,  aad  bought  by  the  bailee,  who  found  it  necessary  to  make  certain 
repairs,  hdd,  in  an  action  of  trover,  that  it  was  necessary  for  the  bailor  to  tender  the  cost  of 
repairs  and  all  necessary  sums  advanced  by  the  defendant,  as  well  as  the  original  debt  and 
interest.     Barker  v.  Parkenhorn,  2  Wash.,  144.  * 

§  458.  An  infant  may  be  liable  in  trover  although  he  holds  the  goods  under  a  contract,  and 
did  not  convert  them  to  his  own  use,  but  permitted  them  to  be  wasted  so  that  they  were  lost 
to  the  plaintiff.  Infancy  is  not  a  complete  bar  to  an  action  of  trover,  although  the  goods 
converted  be  in  the  possession  of  the  infant  by  virtue  of  a  previous  contract.  It  may  be 
given  in  evidence,  however,  as  it  may  have  some  influence  on  the  question  whether  the  act 
complained  of  be  really  a  conversion  or  not.     Vasse  v.  Smith,  6  Cr.,  231.     See  §§  50,  103. 

§  459.  Damages. —  The  measure  of  damages  in  trover  is  the  value  of  the  property  at  the 
time  of  the  conversion.  Bourne  v.  Ashley,  1  Low.,  28.  In  an  action  of  trover  by  the  venclee 
against  the  vendor  for  property  sold,  the  plaintiff  was  permitted  to  prove  damage  incurred  in 
the  charter  of  a  vessel  for  the  transportation  of  the  property.  Nevett  v.  Berry,*  5  Cr.  C.  C, 
291. 

§  460.  Goods  held  for  duties. —  Where  goods  are  landed  at  an  intermediate  port  from  neces- 
sity, for  the  purpose  of  re-exportation  after  the  duties  are  paid,  and  are  converted,  the  meas- 
ure of  damages  in  an  action  of  trover  is  the  market  value  of  the  goods,  and  the  wrongdoer  is 
not  entitled  to  a  deduction  of  the  duties  which  would  accrue  on  the  goods  if  regularly  im- 
ported.    Watt  V.  Potter,  2  Mason,  84. 

§  461.  Where  a  collector  unlawfully  retains  goods  of  an  importer,  trover  will  lie  against 
him,  although  he  acts  under  the  instructions  of  the  secretary  of  the  treasury.  Fiedler  v. 
Maxwell,  2  Blatch.,  551. 

8  462.  Husband  and  Wife. —  In  trover  by  husband  and  wife  for  a  conversion,  before  her 
man-iage,  of  a  slave  belonging  to  the  wife,  the  declaration  must  conclude  ad  damna  ipsoruniy 
especially  as  the  husband  died  before  verdict.     Semmes  v.  Sherburne,*  2  Cr.  C.  C,  534. 

§  463.  Trover  will  not  lie  against  husband  and  wife  for  a  conversion  of  goods  by  them  to 
the  use  of  the  wife.    Hollenbach  v.  Miller,*  3  Cr.  C.  C,  176. 

§  464.  Miscellaneons.— A  declaration  in  trover  for  a  **tool  chest  containing  divers  tools 
and  working  utensils,*'  and  a  **  trunk  containing  clothes,"  is  a  good  declaration  as  to  the 
trunk  and  chest  and  the  tools  and  clothes.     Ball  v.  Patterson,*  1  Cr.  C.  C,  607. 

§465.  In  trover  for  "a  chest  containing  sundry  tools "  and  for  " a  trunk  containing  sun- 
dry clothes,"  evidence  of  t]ie  value  of  the  tools  and  the  clothes  was  held  inadmissible,  as  the 
only  conversion  charged  was  that  of  the  trunk  and  the  chest.  Ball  v,  Patterson,*  1  Cr.  C. 
C,  604. 

§  466.  A  judgment  in  trover  is  no  bar  to  an  action  against  another  party  for  the  conver- 
sion of  the  same  goods.  It  does  not  vest  the  title  in  the  goods  in  the  judgment  debtor  till 
satisfied.  So  where  the  debtor  before  satisfaction  of  the  judgment  sells  the  property,  hia 
vendee  gets  no  title,  and  if  he  refuses  to  deliver  the  property  up  on  demand  of  the  owners, 
he  is  liable  in  trover  to  them.     Matthews  v,  Menedger,  2  McL.,  149. 

§  467.  A  sheriff  in  obedience  to  an  order  of  a  state  court  sold  goods  of  A.  previously 
attached  in  an  action  a-^ainst  A.  in  such  court,  and  paid  the  proceeds  over  to  the  judgment 
creditor.  At  the  time  of  the  order,  sale  and  payment,  proceedings  in  bankruptcy  were  pend- 
ing in  another  state,  but  without  the  sheriff's  knowledge.  In  an  action  by  the  assignee  in 
bankruptcy  against  the  sheriff  for  the  conversion  of  the  goods,  it  was  held  that  he  was  not 
liable.     Conner  v.  Long,  14  Otto,  237. 

§  468.  Defendant  pledged  certain  goods  which  had  been  sold  to  him  by  the  plaintiff,  and 
others  which  were  delivered  to  him  to  be  disposed  of  on  account  of  plaintiff,  whereupon 
plaintiff  brought  an  action  on  the  case,  obtained  a  judgment,  took  notes  for  the  amount,  and 
entered  a  stay  of  execution.  Held,  that  having  made  his  election,  plaintiff  could  not  after- 
wards bring  an  action  of  trover.     Thibault  v.  Basavilbaso,*  1  Bald.,  9.    See  §§  16,  88-90. 

§  469.  N.  conveyed  property  to  P.  upon  an  agreement  that  N.  would  pay  P.  a  certain  sum 
within  six  months,  with  usurious  interest.  N.  was  to  have  the  reasonable  use  of  the  prop- 
erty, but  it  was  wrongfully  taken  from  him  by  P.  before  the  expiration  of  the  time.  Before 
the  expiration  of  the  time,  N.  tendered  P.  the  amount  of  the  principal  and  demanded  the 
property,  which  was  refused.     At  the  expiration  of  the  time,  P.  sold  the  property.     In  an  ao- 
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tion  of  trover,  it  was  held  that  P.,  by  his  refusal  to  deliver  the  property  on  tender  of  the  prin- 
cipal, converted  the  same,  and  that  he  had  no  charge  for  keeping  after  the  taking  from  N. 
Starkweather  v.  Prince,*  1  MacArth.,147. 

XIV.  By  and  Against  the  United  States. 
SvmiARY—Suit  to  annvl  a  patent,  %  470. 

§  470.  The  United  States  may  sue  to  set  aside  a  patent  on  the  ground  of  fraud  or  mistake. 
If  the  suit  be  erroneously  commenced  by  information,  the  court  will  treat  it  as  a  suit  in  equity. 
United  States  v.  Hughes,  §§  471-473. 

[Notes.-  See  §§  474^485.] 

UNITED  STATES  v.  HUGHES. 
(11  Howard,  552-570.    1850.) 

Opinion  by  Mb.  Justice  Catron. 

Statement  of  Facts. —  The  attorney  of  the  United  States  for  the  district  of 
Louisiana,  on  behalf  of  the  United  States,  filed  an  information  in  the  nature  of 
a  bill  in  chancery,  against  David  M.  Hughes,  having  for  its  object  the  repeal 
and  surrender  of  a  patent  for  one  hundred  and  seventy -fivd  and  -jVa-  acres  of  land 
made  to  Hughes  by  the  president  of  the  United  States,  April  16,  184:1.  The 
bill  proceeds  on  the  ground  that  said  patent  was  fraudulently  obtained,  being 
in  violation  of  the  rights  of  Sevvall  and  Hudson,  deriving  title  from  John 
Goodbee,  who  entered  the  land  as  his  pre-emption  claim  under  the  act  of  April 
12,  1814,  paid  the  purchase  money,  and  got  a  certificate  of  purchase  in  1822 
for  one  hundred  and  sixty  acres ;  but  when  the  public  surveys  were  executed, 
the  legal  subdivision  was  found  to  contain  fifteen  and  -^j-  acres  more  to  which 
Goodbee's  right  of  pre-emption  also  extended.  The  validity  of  Goodbee's  en- 
tries depends  on  the  regulations  of  the  land  office  made  in  pursuance  of  statutes 
enacted  by  congress;  and  which  statutes  and  regulations  are  accurately  set 
forth  by  the  attorney  general  in  his  argument  in  this  cause,  and  need  not 
be  further  stated  here.  It  appears  that  in  1836  Hughes  entered  the  same  land 
with  full  knowledge  that  those  holding  possession  under  Goodbee's  title  were 
owners  and  cultivating  a  sugar  plantation  on  it.  The  existence  of  Goodbee's 
pre-emption  right  and  better  title  was  overlooked  at  the  land  office  in  Louis- 
iana, where  the  entry  of  Hughes  was  made;  and  again  at  the  general  land  office 
until  after  his  patent  had  issued.  As  the  bill  was  demurred  to,  no  dispute  can 
be  raised  on  the  question  of  fraud,  nor  can  any  doubt  exist  that  this  second  pur- 
chase was  fraudulently  obtained,  Sewall  and  Hudson  being  notoriously  in 
possession  of  the  land  as  owners  when  Hughes  made  his  entry  at  the  land  office. 

§  471.  Where  an  information  is  erroneously  filed  on  the  part  of  the  United 
States,  it  may  he  treated  as  a  hiU  in  equity, 

1.  The  first  and  main  objection  made  for  defendant  Hughes  is  that  this  pro- 
ceeding is  improper  and  will  not  lie. 

It  is  to  be  regretted  that  this  was  not  a  simple  bill  in  equity  brought  by  the 
United  States  against  the  defendant  Hughes,  praying  that  the  patent  might  be 
annulled  and  surrendered  by  a  decree  in  chancery,  without  any  attempt  of  as- 
similating the  proceeding  to  an  imformation  brought  by  the  attorney  general 
on  behalf  of  the  crown  in  England,  to  repeal  a  patent.  In  this  country  the 
lands  of  the  United  States  lying  within  the  states  are  held  and  subject  to  be 
sold  (under  the  authority  of  congress),  as  lands  may  be  held  and  sold  by  indi- 
vidual owners  or  by  ordinary  corporations;  and  similiar  remedies  may  be  em- 
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ployed  by  the  XJaited  States  as  owners  that  are  applicable  in  cases  of  others. 
This  we  think  is  manifest.  It  was  so  held  in  the  case  of  United  States  v. 
King  et  aZ.,  3  How.,  773.  In  substance  this  is  a  bill  in  equity  for  and  on  behalf 
of  the  United  States  because  of  an  injury  done  to  the  United  States  by  Hughes^ 
the  defendant,  and  we  will  not  dismiss  it  for  want  of  form.  By  the  constitu- 
tion congress  is  vested  with  power  to  dispose  of  the  public  lands  and  to  make- 
all  needful  rules  and  regulations  respecting  them.  Under  existing  regulations 
Goodbee  had  a  right  to  enter  the  land  in  dispute  in  exclusion  of  others  and  did 
so;  and  the  United  States  as  owner,  having  been  paid  for  the  land,  was  bound 
to  make  the  purchaser  a  title,  in  the  same  manner  that  an  individual  would 
have  been  bound  under  similar  circumstances. 

§  472.  The  United  States  may  sue  to  set  aside  a  patent. 

As  the  patent  to  Hughes  is  a  conveyance  of  the  fee,  the  United  States  stand 
devested  of  the  legal  title,  and  therefore  cannot  fulfill  their  engagement  with 
Goodbee  and  his  alienees  to  whom  they  stand  bound  for  a  legal  title  until  the 
grant  to  Hughes  is  annulled.  It  is  manifest  that  if  the  agents  of  an  individual 
had  been  thus  imposed  on,  the  conveyance  could  be  set  aside  because  of  mis- 
take on  part  of  such  agents  and  fraud  on  part  of  the  second  purchaser  in 
order  that  the  first  contract  could  be  complied  with.  Nor  can  it  be  conceived 
why  the  government  should  stand  on  a  different  footing  from  any  other  pro- 
prietor. Hughes  has  no  right  to  complain,  for  so  soon  as  it  was  discovered  that 
he  had  defrauded  the  government  and  those  claiming  under  it,  his  purchase 
money  was  tendered  and  a  surrender  of  the  patent  demanded ;  but  he  refused 
to  receive  the  money  or  surrender  his  legal  advantage. 

§  473.  Appeal^  amount  in  controversy. 

2.  The  demurrer  having  been  sustained  and  the  bill  dismissed  by  the  circuit 
court,  it  is  insisted  here  that  no  appeal  would  lie,  because  the  matter  in  dispute 
does  not  appear  to  have  amounted  to  $2,000.  All  the  assignments  from  Good- 
bee down  to  the  present  owners  (Sewall  and  Hudson)  are  exhibited  with  the 
bill  as  a  part  thereof;  the  first  of  which  is  a  notarial  conveyance  from  Good- 
bee to  Bush,  dated  in  1822.  It  states  that  the  consideration  of  $2,000  had  been 
paid  for  the  land ;  and  there  being  a  sugar  plantation  on  it,  we  assume  its  value 
to  be  quite  equal  now.  As  we  are  bound  by  complainant's  allegation  of  value, 
no  controversy  can  be  raised  on  the  fact.  If,  however,  any  objection  existed,, 
value  could  be  proved  here  in  like  manner  as  is  usually  done  in  cases  of  eject- 
ment where  there  is  no  allegation  what  the  property  in  disput^  is  worth. 

We  are  of  opinion  that  the  patent  to  Hughes  should  be  vacated  and  an- 
nulled; and  accordingly  order  that  the  decree  of  the  circuit  court  of  the  dis- 
trict of  Louisiana  be  reversed ;  and  it  is  adjudged  and  decreed  that  the  patent 
made  to  David  Michael  Hughes  by  the  president  of  the  United  States  on  the 
16th  day  of  April,  A.  D.  1841,  for  one  hundred  and  seventy-five  and  -^^js  acres- 
of  land,  being  for  section  54,  in  township  10,  of  range  12  east,  in  the  district  of 
lands  subject  to  sale  at  New  Orleans,  Louisiana,  be,  and  the  same  is  hereby 
vacated  and  declared  null  and  void.  And  it  is  also  ordered  and  decreed  that 
said  David  Michael  Hughes  do,  within  one  calendar  month  from  the  time  of 
filing  and  entering  the  mandate  of  this  court  in  the  circuit  court  for  the  district 
of  Louisiana,  surrender  said  patent  to  the  clerk  of  the  aforesaid  circuit  court,  who 
will  certify  on  its  face  that  said  patent  is  annulled  by  this  decree;  which  cer- 
tificate he  will  sign  and  further  authenticate  under  the  seal  of  his  court,  and 
then  forward  said  patent  to  the  commissioner  of  the  general  land  oflSce  at 

Washington  city. 
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BY  AND  AGAINST  THE  UNITED  STATEa  §§  474-479'. 

And  it  is  further  adjudged  and  decreed  that  said  David  Michael  Hughes  be- 
and  he  is  hereby  forever  enjoined  from  prosecuting  any  suit  in  law  or  equity 
on  said  patent  as  evidence  of  title. 

§  474.  In  fi^eneral. —  The  United.  States  oannot  be  lawfully  sued  withoat  their  consent  in 
any  case.  United  States  v.  Lee,  16  Otto,  204;  Nock  v.  United  States,*  2  N.  &  H.,  451.  No 
action  can  be  maintained  against  the  government  of  the  United  States  for  any  supposed  debt 
or  claim  unless  by  its  own  consent  or  some  special  statute  allowing  it.  Elliot  v.  Van  Voorst, 
3  WiJl.  Jr.,  801.  As  the  United  States  are  not  suable  of  common  right,  the  party  who  in- 
stitutes a  suit  against  them  must  bring  his  case  within  the  authority  of  some  act  of  congress, 
or  the  court  cannot  exercise  jurisdiction  over  it.  So  where  the  court  is  of  special  limited 
jurisdiction  the  pleadings  must  contain  averments  which  bring  the  cause  within  the  juris- 
diction of  the  court.  (Cited  and  approved,  The  Siren,  7  Wall.,  154.)  United  States  v.  Clarke, 
8  Pet.,  444.    See  §28. 

§  475.  The  United  States  cannot  be  sued  in  any  case  without  their  consent;  but  it  does  not' 
follow  from  this  that  an  action  will  not  lie  against  an  individual  without  such  consent,  where- 
the  judgment  must  depend  upon  the  right  of  the  United  States  to  property  held  by  such  per- 
son as  an  officer  or  agent  of  the  government.  United  States  v,  Lee,  16  Otto,  207.  The  govern- 
ment may  be  sued  indirectly  in  regard  to  personal  property  in  actions  not  attended  by  a  seizure 
of  the  property  out  of  its  officers'  possession  on  mesne  process,  even  though,  in  executing  judg- 
ment on  final  process,  such  seizure  and  dispossession  would  result.  The  Arlin^n  Case  (Lee 
V.  Kaufman),  8  Hughes,  125. 

§  476.  Judgment  in  an  action  of  ejectment  in  a  state  court  against  an  officer  or  employee 
of  the  United  States  who  defends  on  the  ground  that  the  land  in  question  belongs  to  the 
United  States,  and  that  he  is  such  servant  or  employee,  is  not  binding  on  the  government, 
though  the  suit  was  defended  by  the  district  attorney,  and  special  counsel  appointed  by  the 
secretary  of  the  treasury.  The  government  cannot  be  sued  except  by  its  consent,  and  no  state 
law  which  provides  that  an  action  of  ejectment  against  an  agent  shall  conclude  a  principal 
with  notice  can  bind  the  United  States.  As  the  United  States  can  only  hold  property  through 
their  agents,  a  state  law  making  an  action  against  such  agents  binding  on  the  United  States- 
would  be  in  effect  to  allow  the  United  States  to  be  sued  without  their  consent.  No  state  law 
making  the  United  States  suable  in  a  state  court  would  be  valid.  When  it  is  made  to  appear 
in  an  action  of  ejectment  that  the  title  to  the  property  is  in  the  United  States,  the  proceed- 
ings should  cease.  Carr  v.  United  States,  8  Otto,  437.  Explained  and  limited,  United  States 
V.  Lee,  16  Otto,  276. 

§  477.  Though  neither  the  United  States  nor  its  property  can  be  directly  proceeded  against 
without  permission  of  congress,  yet  when  by  direct  action  of  the  United  States  property 
against  which  a  claim  exists  is  proceeded  against  in  rem,  the  whole  matter  of  claims  and 
equities  against  such  property  is  open  to  adjudication.  So  where  a  vessel,  after  being  taken 
as  a  prize  committed  a  maritime  tort  for  which  it  would  have  been  liable  had  it  belonged  to- 
private  owners,  was  libeled  in  admiralty  as  a  prize,  and  condemned  and  sold,  it  was  held  that 
the  injured  party,  on  presentation  of  petition,  was  entitled  to  satisfaction  of  the  damage  out 
of  the  proceeds  before  distribution  to  the  captors.  The  Siren,  7  Wall.,  154.  An  action  in 
rem  can  be  maintained  against  the  property  of  the  government  when  it  would  not  be  neces- 
sary, in  order  to  maintian  the  proceedings,  to  take  the  propei-ty  out  of  the  custody  of  the 
officers  or  agents  of  the  government.  So  where  cotton  belonging  to  the  United -States  was- 
shipped  from  Savannah  to  New  York  and  became  liable  to  a  claim  for  salvage  en  route,  and 
was  libeled  and  seized  on  a  claim  for  salvage  before  delivery  of  the  cotton,  it  was  held  that  the 
proceedings  were  proper  and  that  the  court  should  have  allowed  the  claim  for  salvage  against 
the  cotton.    The  Davis,  10  Wall.,  19. 

§  478.  injunction.— On  a  judgment  in  favor  of  the  United  States,  it  is  competent  for  the 
circuit  court  to  direct  credits  to  be  given,  and  having  a  right  to  order  satisfaction  to  be  en- 
tered on  the  judgment,  may  examine  the  grounds  on  which  such  an  entry  is  claimed,  and  for 
such  purpose  may  direct  execution  to  be  stayed ;  but  it  cannot  decree  a  perpetual  injunction. 
United  States  v,  McLemore,  4  How.,  286.  Where  the  United  States  obtain  judgment  at  law 
upon  a  note,  a  bill  in  equity  will  not  lie  to  enjoin  such  judgment.  Hill  v.  United  States,  ^ 
How.,  386.    • 

§  479.  To  recover  money.— Where  money  is  paid  by  the  government  to  the  administrator 
of  a  tribal  Indian,  who  is  alive,  the  amount  may  be  recovered  back  from  the  administrator 
by  the  government.  United  States  v.  Payne.  4  Dill.,  889.  Where  a  party  by  false  and  fraud- 
ulent representations  that  he  is  a  creditor  of  the  government  obtains  from  it  a  certificate  of 
stock  in  public  funds,  the  government  may  affirm  the  ti*ansaction,  and  in  an  action  on  the  case^ 
for  fraud,  recover  the  value  of  the  certificate.     Fenemore  v.  United  States.    3  DalL,  368. 
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§§  480-488.  ACTIONS. 

§  480.  Limitations.—  The  transfer  of  a  claim  to  the  United  States  can  giye  to  it  no  greater 
validity  than  it  had  when  in  the  hands  of  the  assignor.  If  the  statute  of  limitations  has  run 
on  the  claim  wiien  assigned,  such  assignment  can  have  no  effect  to  take  the  claim  out  of  the 
statute.    United  States  v.  Buford,  8  Pet.,  30. 

§481.  No  special  privileges.— Where  the  United  States  sue  on  a  contract,  ttiey  have  no 
privilege  or  rights  beyond  those  of  an  individual ;  they  must  prove  the  contract  the  same  as 
a  private  citizen,  and  any  variance  will  be  as  fatal  in  the  one  case  as  in  the  other.  United 
States  V,  Parmele,  1  Paine,  252. 

§  482.  Wh<*n  affected  by  a  statnte.—  The  United  States  may.l)ring  an  action  of  debt,  or  any 
other  proper  foim  of  action,  to  recover  taxes  due,  unless  expressly  prohibited.  Tlie  common 
law  rule,  that  where  a  statute  creates  a  right  and  provides  a  remedy,  such  remedy  is  exclu- 
sive of  all  other  forms  of  action,  does  not  apply  to  the  government,  as  the  government  is  not 
affected  by  a  statute,  unless  expressly  named.    Savings  Bank  v.  United  States,  19  WalL,  237. 

§  483.  Action  against  officers. —  An  action  against  a  collector  of  customs  to  recover  illegal 
duties  is  a  private  suit,  and  the  government  sustains  no  liability  until  the  statutory  certificate 
of  probable  cause  has  been  obtained  from  the  court  in  which  the  same  is  pending.  No  in- 
terest on  judgments  thus  obtained  against  collectors  is  collectible,  either  against  the  govern- 
ment or  against  the  collector  after  such  certificate.     White  v.  Arthur,  10  Fed.  R.,  82. 

§  484.  Right  of  action.—  The  United  States  having  the  right  to  acquire  and  hold  property 
are  entitled  to  the  ordinary  civil  remedies  for  its  protection,  and  may  maintain  trespass  quare 
dausum  fregit  for  entering  its  lands  and  cutting  timber.  Cotton  v.  United  States,  11  How., 
231.  A  biU  of  exchange  indorsed  to  the  treasurer  of  the  United  States  may  be  declared  on  in 
the  name  of  the  United  States;  and  an  averment  that  it  was  indorsed  to  them  will  be  good. 
United  States  v.  Barker,  1  Paine,  159. 

§  485.  The  United  States  can  sue  in  their  own  name,  whenever  it  appears,  not  only  on  the 
face  of  the  instrument,  but  from  all  the  evidence,  that  they  alone  were  interested  in  the  sub- 
ject matter  of  the  controversy.  So,  where  a  bill  of  exchange  was  purchased  by  an  agent  of 
the  government  with  money  of  the  government,  and  indorsed  to  the  treasurer  of  the  United 
States,  and  protested,  it  was  held  that  the  government  might  sue  thereon  in  its  own  name. 
In  all  cases  of  contract  with  the  United  States,  they  must  have  a  right  to  enforce  the  per- 
formance of  such  contract,  or  recover  damages  for  its  violation,  by  an  action  in  their  own 
name,  unless  a  different  mode  is  prescribed  by  law.  No  act  of  congress  is  essential  to  enable 
them  to  maintain  such  a  suit.    Dugan  v.  United  States,  3  Wheat.,  180.    See  §  477. 

As  to  the  Powers,  Duties  and  Liabilities  of  the  United  States,  see  Goyernmbnt. 

XV.  Actions  In  Rem. 

§  486.  At  comnion  law. —  There  is  no  form  of  action  at  common  law  which,  when  com- 
pared with  the  proceeding  in  rem  in  the  admiralty,  can  be  regarded  as  a  concurrent  remedy. 
The  Belfast,  7  Wall.,  644.  A  proceeding  in  rem,  as  used  in  the  admiralty  courts,  is  not  a 
remedy  afforded  by  the  common  law ;  it  is  a  proceeding  under  the  civil  law.  When  used  in 
the  common  law  courts,  it  is  given  by  statute.    The  Moses  Taylor,  4  Wall.,  431.    See  §  89. 

§  487.  Under  state  laws. —  If  a  state  should  institute  a  proceeding  in  rem,  unknown  to  the 
common  law,  which  should  interfere  with  a  rightful  exercise  of  the  admiralty  law,  it  would 
be  a  violation  of  the  constitution  and  laws  of  the  Union.  The  N.  W.  Thomas,  1  Biss.,  219; 
The  Schooner  John  Richards,  Newb.,  79. 

§  4m8.  Snitfl  m  rem  classified. —  Suits  in  rem  may  be  divided  into  four  classes:  1st,  those 
which  are  directed  primarily  against  particular  property,  and  are  intended  to  dispose  of  it 
without  reference  to  the  title  of  individual  claimants ;  2d,  those  which  are  instituted  to  de- 
termine the  status  of  particular  property  or  persons ;  8d,  those  which  are  in  form  personal 
suits,  but  which  seek  to  subject  property  brought  by  existing  lien  or  by  attachment  or  some 
collateral  proceeding  under  the  control  of  the  court,  so  as  to  give  effect  to  the  rights  of  the 
parties ;  and  4th,  those  which  seek  to  dispose  of  property,  or  relate  to  some  interest  therein, 
but  which  touch  the  property  or  interest  only  through  the  judgment  recovered.  Proceedings 
in  admiralty  for  the  forfeiture  of  a  vessel  or  goods  are  instances  of  the  first  kind ;  proceed- 
ings in  the  probate  court  on  the  validity  of  a  will  are  instances  of  the  second  kind ;  proceed- 
ings by  attachment  against  the  property  of  debtors,  or  to  foreclose  a  mortgage  or  other  lien 
upon  property,  or  to  partition  real  estate,  are  instances  of  the  third  kind,  and  proceedings  to 
compel  the  execution  or  cancellation  of  a  conveyance  of  real  property  in  the  state  and  pro- 
ceedings to  wind  up  anfl  dispose  of  partnership  property  are  instances  of  the  fourth  kind. 
The  third  and  fourth  classes  mentioned  are  not  strictly  proceedings  in  rem,  but  so  far  as  they 
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affect  property  within  the  state,  they  are  treated  as  substantially  such  proceedings.  Galpin  t;. 
Page,  3  Saw.,  124. 

$489.  A  proceeding  before  a  state  commissioner  to  enforce  a  lien  against  a  vessel,  under  a 
state  statute  which  makes  no  equal  provision  for  the  recovery  of  claims  arising  in  other 
states,  but  postpones  the  rights  of  the  foreign  creditor  to  those  of  citizens  of  the  state,  is  not 
a  proceeding  in  rem.    The  Schooner  John  Richards,  .Newb.,  79. 

g  490.  A  foreign  attachment,  or  garnishment,  in  the  case  of  non-resident  or  absent  defend- 
ants, on  notice  by  publication,  is  not  a  proceeding  tn  rem,  Mankin  v.  Chandler,  2  Marsh.,  128. 
A  proceeding  by  attachment  of  property  partakes  of  the  nature  of  both  suits  in  rem  and  in 
personam.    Cooper  v.  Reynolds,  10  Wall,  308.    . 

§  49 1.  Where  the  object  is  to  sell  the  real  estate  of  an  insolvent  or  embarrassed  succession, 
there  are  no  adversary  parties,  but  the  proceeding  is  in  rem;  all  the  world  are  parties.  Beau- 
regard V.  New  Orleans,  18  How.,  608. 

§  492.  A  bill  for  the  specific  execution  of  a  contract  to  convey  real  estate  is  not  strictly  a 
proceeding  in  rem  in  ordinary  cases,  but  where  such  procedure  is  authorized  by  statute,  on 
publication,  without  personal  service  of  process,  it  is  substantially  of  that  character.  Bos- 
well  V  Otis.  9  How.,  848;  &  C,  4  McL.,  265.     - 

§  49 B.  An  information  in  rem  is  a  civil  proceeding.    Anon.,  1  Gall.,  23. 

§  494.  Custody  of  the  property, —  Process  in  rem  is  founded  on  a  right  in  the  thing,  jus  in 
re,  and  the  object  of  the  process  is  to  obtain  the  thing  itself,  or  a  satisfaction  out  of  it  for 
some  claim  resting  on  a  real  or  a  quasi  proprietary  right  in  it.  The  thing  remains  in  the 
custody  of  the  court,  through  its  officers,  until  the  claims  are  finally  adjusted,  and  if  it  be  taken 
from  the  officers  by  a  stranger,  a  redelivery  may  be  enforced  by  attachment  or  other  summary 
process.     The  Phebe,  1  Ware,  868. 

§  495,  Conflict  of  jurisdiction, —  As  regards  the  priority  of  jurisdiction  of  the  court  first 
seizing  the  property,  and  the  right  to  retain  the  same  as  against  process  from  other  courts, 
there  is  no  material  distinction  between  a  proceeding  in  rem  in  the  admiralty,  and  an  attach- 
ment at  common  law  or  under  a  statute.  Freeman  v.  Howe.,  24  How.,  454.  And  in  such  case 
a  suit  in  replevin  is  as  much  a  proceeding  in  rem  as  the  petitory  or  possessory  action  in  the 
admiralty.    Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.,  883. 

§496.  Jorisdiction. — In  proceedings  in  rem,  the  forum  ret  aito  is  the  natural  and  proper 
forum,  for  it  is  the  only  one  which  can  make  its  jurisdiction  effectual  by  operating  directly  on 
the  thing.  A  court  sitting  in  another  jurisdiction  can  only  reach  the  thing  through  the  per- 
son of  the  owner.  There  may  be  an  exception  to  the  universality  of  this  rule,  when  the 
thing  seized  is  within  the  territorial  limits  of  another  sovereignty  in  violation  of  its  sovereign 
rights,  and  brought  within  the  jurisdiction  of  the  court.  But  when  the  thing  is  found  within 
the  jurisdiction  of  the  court,  the  right  to  adjudicate  upon  it  follows  ordinarily  as  a  matter  of 
course,  and  it  belongs  to  the  party  who  denies  the  jurisdiction  to  bring  his  case  within  some 
exception  to  the  general  rule.    The  Bee,  1  Ware,  887 ;  The  Ada,  Dav.,  410. 

§  497.  Notica — Jurisdiction  is  acquired  in  one  of  two  modes  — first,  as  against  the  person  of 
the  defendant,  by  the  service  of  process ;  or  secondly,  by  a  procedure  against  the  property  of 
the  defendant  within  the  jurisdiction  of  the  court.  In  the  latter  case  the  defendant  is  not 
personally  boimd  by  the  judgment  beyond  the  property  in  question.  And  it  is  immaterial 
whether  the  proceeding  against  the  property  be  by  an  attachment  or  bill  in  chancery.  It 
must  be,  substantially,  a  proceeding  in  rem.   Boswell  v.  Otis,  9  How.,  348;  S.  C,  4  McL.,  265. 

§  498.  A  proceeding  in  rem  forms  an  exception  to  the  general  rule  that  a  party  must  be 
served  with  notice  in  order  to  be  bound  by  a  judgment,  and  binds  the  res  in  the  Absence  of 
any  personal  notice  to  the  party  interested.  The  Globe,  2  Blatch.,  481.  Notice  of  some  kind 
is  required,  but  as  all  property  is  supposed  to  be  in  the  possession  of  its  owner,  either  in  per- 
son or  by  agent,  a  seizure  of  property  is  of  itself  considered  to  impart  notice  of  the  proceed- 
ing to  the  owner.  And  where  the  property  is  seized,  the  law  is  less  strict  in  requiring  further 
notice,  but  if  it  is  not  taken  into  custody  at  the  outset,  noticermust  be  given  to  the  defend- 
ant the  same  as  in  personal  actions.    Gsdpin  v.  Page,  8  Saw.,  125. 

§  499.  Parties. —  In  proceedings  in  rem  all  the  world  become  parties  to  the  sentence,  so  far 
as  the  right  of  property  is  involved,  and  all  persons  in  any  wise  interested  in  the  property  in 
question  are  admissible  to  claim  and  defend  their  interests.  United  States  v.  The  Anthony 
Mangin,  2  Pet.  Adm.,  452.  The  Mary  Anne,  1  Ware,  105.  But  in  such  suits  the  claimant  is 
an  actor,  and  is  entitled  to  come  before  the  court  in  that  character  only,  in  virtue  of  his  pro- 
prietary interest  in  the  thing  in  controversy ;  this  alone  gives  liim  &  persona  standi  injudicio. 
It  is  necessary  that  he  should  establish  his  right  to  that  character,  as  a  preliminary  to  his 
admission  as  a  party  ad  litem,  capable  of  sustaining  the  litigation.  United  States  v.  422 
Casks  of  Wine,  1  Pet.,  549. 

g  500.  Right  of  parties  to  be  heard.—  In  proceedings  in  rem,  the  seizure  of  the  res  simply 
will  not  authorize  a  sentence  without  a  further  hearing.  A  sentence  rendered  without  giv- 
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ing  the  owner  an  opportunity  to  be  he&rd  would  not  be  a  judicial  determination  of  the  ques- 
tion  of  forfeiture.    Windsor  v.  McVeigh,  8  Otto,  278, 

§  501.  The  sentence  of  a  competent  court,  proceeding  in  rem,  is  conclusive  with  respect  to 
the  thing  itself,  and  operates  as  an  absolute  change  of  the  property.  Williams  v.  Armroyd, 
7  Or.,  482.  All  persons  having  an  interest  or  title  in  the  subject  matter  are,  in  law,  deemed 
parties ;  and  the  decree  is  conclusive  upon  all  interests  and  titles  in  controversy.  Gelston  tt 
Hoyt,  8  Wheat,  819. 

S  502.  Where  the  proceeding  is  in  rem,  it  is  immaterial  whether  it  be  by  attachment  or  in 
chancery,  it  is  limited  to  the  thing  attached,  or  specified  in  the  bilL  Boswell  v.  Dlckerson,  4 
McL.,  265. 

g  508.  In  proceedings  in  rem,  a  sentence  of  acquittal  is  as  conclusive  as  a  sentence  of  con* 
demnation.    Oelston  v,  Hoyt,  3  Wheat.,  816. 

g  504.  An  action  in  which  a  specific  article  is  demanded  is  not  necessarily  a  proceeding  in 
rem;  but  where  the  process  is  to  be  served  on  the  thing  itself,  and  where  the  mere  possession 
of  the  thing  itself,  by  the  service  of  the  process  and  making  proclamation,  authorizes  the 
court  to  decide  upon  it  without  notice  to  any  individual  whatever,  it  is  a  proceeding  in  rem^ 
to  which  all  the  world  are  parties.    Mankin  v.  Chandler,  2  Marsh.,  127. 

§  505.  But  in  every  case  where  parties  are  necessary  to  give  the  court  cognizance  of  the 
cause,  the  decree,  the  judgment,  or  the  sentence,  binds  those  only  (with  some  few  exceptions 
standing  on  particular  principles)  "v^ho  are  parties  or  privies  to  it.    IbidL 

%  506.  The  sentence  of  a  foreign  court  of  competent  jurisdiction,  acting  in  rem,  is  conclu- 
sive in  respect  to  the  matters  on  which  it  directly  decides.  Peters  v.  Warren  Ins.  Co.,  8 
Sumn.,  898. 

§  507.  Against  United  Staten. —  In  cases  of  general  average,  a  proceeding  in  rem  is 
admissible  where  the  United  States  are  a  party.  United  States  v.  Wilder,  8  Sumn.,  812. 
The  authorities  examined  at  length  as  to  whether  process  in  rem  will  lie  against  property  of 
the  United  States  (per  Huohbs,  J.,  of  the  fourth  circuit).  The  Arlington  Case,  3  Hughes,, 
86.  An  action  in  rem  will  lie  against  the  property  of  the  United  States  when  it  is  not  necessary 
to  take  the  property  out  of  the  possession  of  the  officer  or  agent.    The  Davis,  10  Wall.,  19. 

§  508.  Prodaction  of  books.—  A  proceeding  strictly  in  rem  is  not  such  an  action  as  to  au- 
thorize an  order  for  the  production  of  books  and  writings  under  the  act  of  September  24, 
1789.    United  States  v.  28  Packages,  Gilp.,  812. 

g  509.  Aocountinfc- — A  proceeding  in  rem  is  not  a  method  allowed  to  be  taken  to  compel 
an  accounting.     The  Fairplay,  Bl.  &  How.,  188.    See  §§  89,  291,  447. 

As  to  Accounting  in  the  Admiralty,  see  Aooouins. 

As  to  Actions  In  Rem  in  the  Admiralty,  see  Pbactiob;  Mabitiicb  Law. 

As  to  actions  on  Bills  and  Notes,  Bonds  and  Contracts,  see  those  titles. 

Actions  of  Ejectment  and  Forcible  Entry  and  Detainer,  see  Land. 

As  to  proceedings  by  Injunction,  see  Equity;  Patents. 

For  the  various  Writs  of  Habeas  Corpus,  Mandamus,  Quo  Warranto,  etc.,  see  Wkets^ 

Attachment  and  Qarnishment,  see  Writs. 

Actions  for  Torts,  see  Torts  ;  of  Account,  see  Acxwuntb. 

As  to  the  distinctions  between  Law  and  Equity,  see  PRACnos. 


ACT  OF  CONGRESS. 
See  Constitution  and  Lawil 


ACT  OF  GOD. 

See  Carriers. 


ADJUTANT  AND  INSPECTOR  GENERAL. 

See  War. 
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ADMEASUEEMENT  OF  DOWER 
See  DoHEsno  Relations,  sub-title  Dower. 


ADMNISTRATOES  AND  THE  ADMINISTRATION  OF  ESTATES. 

See  Estates  of  Decedents. 


ADMINISTRATOE'S  BOND  — DEED  — SALE. 
See  Estates  of  Decedents, 


ADMIEALTT. 
See  Mabitdie  Law. 


ADMISSION  OF  EVIDENCE. 
See  Evidence. 


ADMISSIONS. 
See  Evidence. 


ADVERSE  POSSESSION. 
See  L1UITATION& 


AFFIDAVITS. 

[Bee  crcMB-ref erenoes  at  the  end  of  this  sabject] 

§  1.  Venve.— It  seems  that  the  proper  venue  of  an  affidavit,  taken  before  a  United  States 

commissioner,  is  "  United  States  of  America,  District  of ,'*  naming  the  district  and  state 

for  which  the  commissioner  acts.    Sterrick  v.  Pugsley,*  1  Cent.  L.  J.,  107. 

§  2.  An  affidavit  without  venue  should  not  be  used  in  evidence  in  a  cause.  Smith  v,  Rich- 
ardson,* 1  Utah  Ty,  195. 

§  8.  The  omission  of  the  letters  '<S8  "  after  the  venue  of  an  affidavit  will  not  vitiate  it.  It 
is  an  omission  of  form  rather  than  of  substance.    Ibid, 

§  4.  Before  whom  taken. —  Where  an  act  of  congress  requires  an  oath  to  be  administered, 
such  oath  may,  under  the  instruction  of  the  proper  department,  be  administered  by  a  state 
officer  having  the  power  to  administer  oaths.    United  States  v.  Winchester,  2  McL.,  137. 

g  5.  Where,  under  a  rule  of  court,  an  affidavit  under  the  bankrupt  law  might  be  made  be- 
fore the  county  clerk  of  the  county  in  which  the  affiant  resided,  an  affidavit  made  before  the 
clerk  of  another  county  was  held  insufficient  to  sustain  a  charge  of  perjury.  United  States 
V.  Deming,  4  McL.,  4. 

g  6.  Where  a  deputy  clerk  is  authorized  to  administer  oaths  in  the  absence  of  the  clerk,  an 
affidavit  in  bankruptcy  sworn  to  before  him  is  good,  and  will  support  an  indictment  for  per- 
jury.   United  States  v.  Nihols,  4  McL.,  34. 

181 


7-11.    1. 


AITIDAVrrS  —  AGENCY. 


§  7.  An  affidavit,  not  taken  befpre  a  judge  or  a  commissioner  empowered  to  administer 
oaths,  should  be  disregarded  on  the  hearing  of  a  cause.  Haaght  v.  The  Proprietors  of  the  Mor- 
ris Aqueduct,  4  Wash.,  606. 

g  8.  An  affidavit  in  a  case  is  proper  though  sworn  to  before  the  counsel  of  the  party  as 
jl^stice  of  the  peace,  and  wholly  in  his  handwriting.    Atkinson  t;.  Glenn,  4  Or.  G.  C.,  135. 

§  9.  By  a  proctor. —  An  affidavit  in  an  admiralty  case,  on  which  a  motion  for  additional 
security  is  founded,  may  be  made  by  the  proctor.    The  Brig  Harriet,  01c. ,  2^ 

§  10.  Need  not  be  signed. —  An  affidavit  properly  authenticated  need  not  be  signed.  The 
signature  is  merely  another  mode  of  proving  that  it  is  the  affidavit  of  the  person  who  pur- 
I)ort8  to  have  made  it.  It  is  the  jurat  and  not  the  signature  that  gives  force  and  causes  it  to 
be  regarded  as  evidence.    Noble  v.  United  States,*  Dev.  Ct.  CL,  84,  (811). 

§11.  Pi*epared  without  seeing  affiant. — Where  affidavits  are  prepared  and  printed  with- 
out seeing  the  witnesses,  and  sent  over  the  country  to  be  signed  by  those  found  willing  to 
sign  them,  such  affidavits  are  not  given  much  weight  by  the  court.  Carroll  v.  E^heiler,  1 
Fed.  R.,  690. 

As  to  the  use  of  Affidavits  in  Evidence,  see  Eyidencb;  in  Practice,  seePRAcncs. 
Affidavit  for  an  Attachment,  see  Writs;  in  Replevin,  see  Actions;  for  an  Injunctioii«  see 
Equity  ;  to  a  Pleading,  see  Plsadino. 
See  Oaths. 


AFFREIGHTMENT. 
See  Cabriebs;  Maritime  Law. 


AFTER-ACQUIRED  TITLE  OR  PROPERTY. 

As  between  Vendor  and  Vendee,  see  Land. 

By  Mortgagor,  see  Convbtangbs,  sub-title  Mortgages. 


AQENOr. 


0960  ATTOBNRB-AT-IiAv;  BAnjCEMT;  Bamks;  Cabbixbs;  Ck>BPOBATioH8;  iMSUBAVoi;  OmOKBS.   See,  also,  CIm 

crofls-ref  orenoes  at  the  end  of  this  subject.] 
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iN^OENERAIi,  §§  1-aO. 

Emplotmbnt  OF  Ageitt,  §§21-82. 
Powers  op  Agents,  §§  33-100. 
Personal  Liabiutt  of  Agent,    §§ 

101-139. 
Liability  to  the  Principal,  §§  140- 

204 
Bights,  Duties  and  Ll/lbilities  of 

the  Principal,  §§  205-288, 
Collection  Agents,  §§  289-329. 
Ratification  of  Acts  of  Agent,  §§ 

880-371. 
Revocation  of  Authority,   §§  872- 

403. 
Sub-Agents,  §§404-410. 
Compensation  of  Agents,  §§  411-432. 


Xn.  Settlements,  §§  483,  484. 
Xin.  Power  of  Attorney,  §§  43&-€24 
XIV.  Brokers,  §§  525-649. 

XV.  Factors,  §g  550-719. 

1.  Poioera,  Duties  and  LiabmOes,  §§ 

650-644. 

2.  Principalis  Title  to  the  Goods,  §§ 

645-657. 
8.  factor's  Lien,  §§  668-678. 
4.  Factor's  Title  or  Property  in  the 

Goods,  §§  679-687. 
6.  Del  Credere  Commission,  §§  688- 

697. 
6.  Factor  Cannot  Pledge  Goods,  g§ 

69&-719. 


I.  Ik  General. 


§  1.  Relief  in  equity.— Where  the  ratification  by  an  attorney  of  a  deed  of  settlement  is  in- 
sufficient in  form  by  reason  of  an  informality  in  signing  the  same  as  agent,  a  court  of  equity 
will  look  beyond  the  form  of  the  execution  to  find  the  intention  of  the  attorney  in  executing 
it,  and  will,  if  possible,  gire  it  the  intended  effect,  if  it  has  been  acted  on  by  others,  and  no 
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objection  thereto  was  made  when  called  to  the  principars  attention.  Acts  of  the  principal  in 
asserting  rights  under  such  ratification  estop  him  to  dispute  its  validity.  Stark  t;.  Starr,  4 
Otto,  491. 

§  2.  The  possession  of  an  agent  to  sell,  under  special  agreement  with  the  owner,  and  with- 
out fraud,  is  the  possession  of  the  owner.  Erdhouse  v,  Hickenlooper,  2  Bond,  295.  The  pos- 
session of  the  goods  of  a  principal  by  his  agent  is  the  possession  of  the  principaL  Comly  v. 
Fisher,  Taney,  124. 

§  3.  Banks.—  Ordinarily  the  relation  between  a  bank  and  a  depositor  is  that  of  debtor  and 
creditor,  but  where  the  bank  at  the  request  of  the  depositor  remits  a  specific  sum  to  another 
bank  to  pay  a  debt  of  the  depositor's,  the  relation  is  that  of  principal  and  agent.  St.  Louis  v. 
Johnson,  5  Dill.,  251.    See  Banes. 

§  4.  Liable  as  a  liquor  dealer. —  Where  a  person  purchased  rum  in  his  own  name,  and  had 
it  billed  in  his  own  name,  though  in  fact  acting  as  the  agent  of  others,  and  from  time  to  time 
dealt  it  out  as  called  for,  making  no  profit,  he  was  held  a  retail  liquor  dealer  under  the  statute. 
United  States  v.  Angell,  11  Fed.  R.,  44. 

§  5.  Verbal  authority  is  sufficient  to  enable  a  person  to  act  as  the  agent  of  another  for  the 
collection  of  rent,  or  in  making  a  demand  therefor.    Sheets  v.  Selden's  Lessee,  2  Wall.,  190. 

§  6.  Agent  bound  by  decree,  when. —  In  general,  an  agent  will  not  be  restrained  by  injunc- 
tion, nor  bound  by  a  decree,  where  his  principal  is  not  joined,  but  an  exception  to  the  rule 
exists  when  the  principal  (in  this  case  a  sovereign  state)  is  not  within  the  jurisdiction  of  the 
court.    Osborn  v.  Bank  of  the  United  States,  9  Wheat.,  842. 

§  7.  Payment  of  debt  of  principal. —  Where  an  agent  takes  up  the  notes  of  his  principal  at 
maturity,  and  charges  them  to  the  principal  in  his  periodical  statements  of  account,  it  will  be 
held  that  the  payment  by  the  agent  was  a  payment  by  the  principal  and  extinguished  the 
debt,  and  that  the  agent  is  not  entitled  to  the  benefit  of  a  mortgage  given  to  secure  the  notes. 
Tumbull  V.  Thomas,  1  Hughes,  176. 

§  8.  Where  a  principal  was  largely  indebted  to  his  agent,  and  the  agent  had  notes  of  his 
principal  which  he  was  authorized  to  sell,  and  transf ered  them  bona  fide  one  day  before  due, 
in  payment  of  a  debt  of  his  own,  and  received  in  exchange  the  canceled  obligation  from  his 
creditor,  it  was  held  that  such  transfer  was  not  a  payment  of  the  notes  by  the  principal.  IbicL 

§  9.  Plea  by  agent. —  Where  a  person  is  served  with  process  as  the  agent  of  a  corporation, 
he  may  by  plea  deny  that  he  sustains  any  such  relation  to  the  corporation  as  would  authorize 
service  of  process  on  him.    Kelley  v.  Mississippi  Central  R.  R.  Co.,  2  Flip.,  589. 

§  10.  Set-off. —  A  claim  a}]:ain6t  an  agent  cannot  be  set  off  against  a  demand  due  from  the 
principal.    Wilson  v,  Codman,  3  Cr.,  209. 

§  11.  Where  an  agent  has  effected  insurance  "for  whom  it  concerns,"  and  sues  thereon  in 
his  own  name,  the  insurance  company  cannot  set  off  against  its  liability  therein  the  agent's 
personal  liability  to  it.    Hurlburt  v.  Pacific  Insurance  Co.,  i  Sumn.,  477. 

§  12.  The  guarantor  of  the  note  of  an  insurance  agent  to  the  insurance  company  cannot,  in 
an  action  at  law,  set  off  against  his  liability  on  such  note  a  claim  for  the  commissions  of  the 
agent.  Such  claim  is  available  only  in  equity,  if  at  all.  Mutual  Life  Ins.  Co.  v.  Wilcox,  8  Biss., 
207. 

§  13,  Who  is  principal.— A  person  employed  solely  by  the  grantor  to  draw  a  mortgage  is 
the  agent  of  the  grantor  alone,  and  his  knowledge  of  a  prior  unrecorded  mortgage  does  not 
affect  the  grantee.    Astor  v.  Wells,  4  Wheat.,  487.    See  §  297. 

8  14.  The  railway  company  which  transports  the  property  delivered  to  an  express  company 
for  carriage  is  the  agent  of  the  express  company,  and  the  latter  is  responsible  for  its  negli- 
gence.   Muser  v.  American  Express  Co.,  1  Fed.  R.,  382. 

§  1 5.  A  railway  company  furnishing  cars  to  an  express  company,  and  transporting  such 
cars,  together  with  the  express  messenger  and  express  matter,  is  the  agent  of  the  express 
company,  and  the  express  company  is  liable  for  the  loss  of  express  matter  destroyed  by  the 
negligence  of  the  railway  company.    Bank  of  Kentucky  v.  Adams  Express  Co.,  8  Otto,  182. 

§  16.  A  ship  broker  employed  by  another  ship  broker  to  obtain  proposals  for  and  assent  to 
a  charter  party  is  the  agent  of  the  vessel,  and  not  of  the  charterers.  The  Hero,  6  Fed.  R., 
531. 

g  17.  A.,  the  agent  of  several  insurance  companies,  was  in  the  habit  of  sending  to  B.,  the 
agent  of  another  insurance  company,  applications  not  accepted  by  the  companies  for  which 
A.  was  acting;  and  if  the  application  was  accepted  by  B.'s  company,  B.  sent  A.  a  policy,  and 
A.  collected  the  premium  and  retained  a  commission.  In  one  of  these  transactions  a  mistake 
was  made  in  a  policy  made  by  B.'s  company,  and  on  a  bill  to  correct  the  mistake,  held,  that 
A.  was  the  agent  of  the  company  issuing  the  policy.  Sias  v.  Roger  Williams  Ins.  Co.,*  8  Fed. 
R.,  183. 

§  18.  Miscellaneoas. —  It  seems  that  a  partner  in  a  firm  may  draw  bills  on  the  firm,  while 
acting  as  the  agent  of  a  third  party,  for  advances  made  to  such  third  party  under  express 
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authority.  It  seems  also  that  the  finn  may  take  a  negotiable  security  from  a  partner  acting  as 
an  agent  for  a  third  party.    Baring  v.  Lyman,  1  Story,  423. 

§  1 9.  A  firm  of  bsmkers  were  the  financial  agents  of 'a  railway  company,  and  the  head  of 
the  firm  was  the  president  of  the  company,  and  had  plenary  power  as  to  its  financial  manage- 
ment. The  company  being  in  failing  circumstances,  and  unable  to  pay  interest  due,  the  banking 
firm,  with  its  full  concuiTence,  and  with  a  view  of  relieving  the  company  from  its  embar- 
rassments, and  for  the  protection  of  themselves  and  the  other  bondholders,  agreed  to  advance 
money  and  take  up  and  hold  the  interest  coupons  of  the  company.  Held,  that  there  was 
nothing  in  the  relation  of  the  bankers  to  the  company  that  precluded  them  from  doing  this. 
Duncan  v.  Mobile  &  Ohio  Railway  Co.,  3  Woods,  577. 

§  20.  Where  a  contractor  agrees  to  perform  service  for  a  certain  price,  and  sends  his  agent 
to  do  the  work,  and  the  agent  annuls  his  agency  and  contracts  in  his  own  name  and  at  a 
higher  price,  the  agent  can  recover  in  his  own  name  only  the  price  agreed  upon  with  the  con- 
tractor.   Carr  v.  United  States,*  13  C^  CL,  147. 

II.  Employment  of  Agent. 
Summary  —  WhetJier  contract  is  one  of  agency,  §  21. —  Agency  may  be  implied,  §  23. 

§  21.  An  agreement,  giving  a  party  a  right  of  pre-emption  of  a  thing  for  a  fixed  price  and 
a  limited  time,  under  the  bona  fide  expectation  that  he  may  become  a  purchaser,  will  not  per 
8e  constitute  him  an  agent  of  the  vendor;  and  this,  notwithstanding  he  may  sell  his  bond  or 
interest  in  the  contract  before  the  expiration  of  the  time.  But  if  the  vendor  gives  this  right 
of  pre-emption  to  a  party,  not  with  the  expectation  or  understanding  that  he  is  to  become  a 
purchaser,  either  solely  on  his  own  account  or  in  company  with  others,  but  merely  to  enable 
him  to  make  a  sale  of  the  thing  to  strangers,  leaving  him  to  get  his  commissions  or  compen- 
sation in  an  advanced  price,  then  he  becomes  in  law  the  vendor*s  agent,  whatever  color  may 
be  given  to  the  contract.    Mason  v.  Crosby,  §§  23-29.    See  §  614. 

§  22.  An  agency  may  be  implied  from  the  circumstances  and  mode  of  dealing,  and  forced 
by  law  on  the  parties,  which  will,  when  the  rights  of  third  persons  have  become  involved,  be 
equally  binding  as  if  it  were  created  by  the  most  formal  instrument    Ibid. 

[Notes.—  See  g§  30-32.] 

MASON  V.  CROSBY. 

(Circuit  Court  for  Maiue:    Daveis,  303-816.     1846.) 

Statement  of  Facts. —  This  was  a  bill  in  equity  to  rescind  a  contract  for 
the  sale  of  six  thousand  acres  of  land.  The  legal  title  was  in  Crosby  and  Bar- 
stow,  but  five  other  persons,  in  different  proportions,  held  interests  in  it.  They 
all  wanted  to  sell,  and  fixed  the  price  at  $6  per  acre.  Boynton  and  Porter, 
two  of  the  equitable  owners,  gave  a  bond  for  title  to  Fifield,  securing  him 
a  right  of  pre-emption  at  that  price  for  a  limited  period.  With  this  bond 
rifield  went  to  Massachusetts  and  agreed  to  sell  the  land  to  plaintiflFs  at  $8 
per  acre,  the  extra  $2  being  his  profit.  It  appeared  in  evidence  that  when  the 
defendants  received  their  title  they  received  also  two  certificates  from  Samuel 
Sawyer  and  Joseph  Sawyer,  stating  that  in  1832,  when  they  worked  on  the 
lands,  there  were  standing  on  it  large  quantities  of  very  valuable  timber,  and 
other  certificates  supporting  the  character  and  credibility  of  the  Sawyers. 
These  certificates  were  placed  in  the  hands  of  Fifield,  who  used  them  in  induc- 
ing plaintiffs  to  buy  the  land,  which  they  did  without  seeing  it.  Smith,  who 
held  the  land  before  Crosby,  Barstow  and  their  partners  acquired  it,  had  pro- 
cured through  Darling  these  certificates,  which  were  grossly  false,  there  not  be 
ing  on  the  land  one-tenth  part  of  the  timber  represented  to  be  on  it.  Plaintiff 
charged  that  Fifield  was  the  agent  of  the  owners.  Defendants  denied  the 
agency  and  all  knowledge  of  any  fraud  in  the  certificates.  Part  of  the  pur- 
chase money  was  paid,  but  before  the  bill  was  filed  defendants  had  entered  on 
the  land.  The  bill  prayed  a  rescission  of  the  contract  and  repayment  to  them 
of  the  money  they  had  paid. 
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Opinion  by  Wabb,  D.  J. 

The  first  question  that  arises  in  this  case  is  whether  there  was  such  a  fraud 
in  the  making  of  this  contract  as  will  furnish  a  just  ground,  on  the  principles 
upon  which  courts  of  equity  are  accustomed  to  deal  with  such  cases,  for  re- 
scinding the  contract  and  replacing  the  parties,  as  nearly  as  may  be,  in  the 
same  situation  as  they  would  have  been  if  the  contract  had  not  been  made. 

§  23,  I^acts  sufficient  to  establish  fravd. 

Upon  this  question  it  appears  to  me  that  there  is  no  reasonable  ground  for 
hesitation.  It  is  clear  that  the  plaintiffs  in  making  the  purchase  relied  mainly 
on  the  certificates  of  the  two  Sawyers,  supported  by  the  strong  representations 
of  Fifield  and  some  of  the  owners,  that  full  confidence  might  be  placed  in 
them.  The  plaintiffs  did,  indeed,  at  first,  decline  to  consummate  the  bargain 
without  examining  and  exploring  the  land  themselves,  and  Mason  went  for  the 
purpose  of  making  the  examination  in  company  with  Fifield,  and  Fifield  set 
out  with  him  for  that  purpose.  But  before  arriving  at  the  land  Fifield  was,  or 
pretended  to  be,  taken  sick,  and  after  remaining  near  the  land  for  two  or  three 
days,  he  informed  Mason  that  his  bond  would  expire  in  a  short  time,  and  that 
he  should  lose  the  opportunity  of  selling,  and  they  of  buying,  unless  he  imme- 
diately returned  to  Bangor;  and  they  accordingly  returned  without  any  examin- 
ation of  the  land  and  completed  the  bargain.  So  that  the  plaintiffs  purchased 
entirely  upon  their  reliance  upon  the  representations  made  to  them  by  Fifield, 
corroborated  by  that  of  some  of  the  owners,  that  entire  confidence  might  be 
placed  on  the  certificates  of  the  Sawyers,  who  were  men  of  good  character. 
Now  it  is  proved  to  a  demonstration  that  these  certificates  were  grossly  false. 

In  the  years  1831-2  and  3,  one  William  Todd  had  a  general  license  from 
Munroe,  who  was  then  the  owner,  to  cut  timber  from  the  land,  paying  for  his 
license  the  gross  sum  of  $1,500  for  the  three  years.  During  those  years  nearly 
the  whole  of  the  valuable  timber  was  taken  off.  So  that  when  the  plaintiffs 
purchased,  according  to  the  testimony  in  the  case,  instead  of  there  being  six 
thousand  feet  of  pine  lumber  to  the  acre,  there  was  not  more  than  half  a  thou- 
sand, or  about  one  twelfth  of  the  amount  which  the  certificate  stated.  The 
manner  in  which  these  certificates  were  obtained  throws  some  light  on  their 
character.  In  the  spring  of  1835  Smith  engaged  one  Samuel  Darling,  Jr.,  to 
aid  him  in  disposing  of  the  land,  and  promised  him  for  his  services  one  quarter 
of  the  profit  he  should  make  in  the  sale.  Thereupon  Darling  obtained  these 
certificates  of  the  Sawyers,  writing  the  certificates  himself,  and  signing  another 
paper  to  go  with  them,  certifying  to  the  good  character  of  the  men.  It  is  im- 
material whether  Darling  and  the  Sawyers  did  or  did  not  know  that  they  were 
false.  They  would  be  equally  fraudulent  in  one  case  as  in  the  other.  That  the 
object  in  obtaining  them  was  to  delude  and  defraud  purchasers  cannot  be 
doubted.  These  certificates  were  delivered  by  Smith  to  Boynton,  one  of  the 
pfirchasers,  and  by  them  put  into  the  hands  of  Fifield. 

§  2i,  Where  a  representation  in  a  maiter  of  interest  is  made  to  a  man  who  is 
^oi/ng  to  deal  on  the  faith  of  ity  he  who  makes  it  must  guaranty  its  trvih. 

There  is  no  evidence  that  the  present  defendants,  or  those  interested  with 
then^  in  the  purchase,  had  any  knowledge  of  the  manner  in  which  these  certifi- 
cates were  obtained,  or  that  they  were  so  grossly  inflamed  and  false.  But  it  is 
fully  proved  that  they  received  them,  that  they  were  put  into  the  hands  of  Fifield, 
and  that  he  made  use  of  them  to  induce  the  plaintiffs  to  purchase ;  that  Fifield 
and  some  of  the  parties  in  interest  gave  the  strongest  assurances  that  they 
might  be  depended  upon.    Fifield  said  that  there  was  a  larger  amount  of  lumber 
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on  the  land  than  the  certifioate  stated,  and  that  he  would  guaranty  ten  thou- 
sand feet  to  the  acre.  It  is  said  by  Lord  Eldon  to  be  an  old  rule  of  equity, 
that  if  a  representation  is  made  to  a  man  going  to  deal  on  the  faith  of  it,  in  a 
matter  of  interest,  he  that  makes  the  representation  shall  guaranty  its  truth. 
Evans  v.  Bicknell,  6  Ves,,  183.  And  it  makes  no  difference,  in  law  or  morals, 
whether  he  knew  or  did  not  know  it  to  be  false.  Ainslee  v.  Mellicott,  9  Ves., 
21 ;  1  Story's  Eq.,  §  193.  It  is  equally  a  fraud  to  aver  a  fact  to  exist,  the 
reality  of  which  the  party  is  ignorant  of,  as  it  is  if  it  is  known  to  be  falsa 
There  is  no  doubt  that  the  representation  was  made  that  the  certificates  were 
entitled  to  full  confidence,  and  that  there  was  even  more  timber  than  the}"* 
stated.  Nor  is  there  any  more  doubt  that  Fifield  knew  that  the  plaintiffs  relied 
mainly,  if  not  wholly,  on  these  representations  in  making  the  bargain.  Whether 
he  knew  them  to  be  fraudulent  and  false  or  not  is  not  material  in  this  case. 
He  made  himself  responsible  for  their  fairness  and  substantial  correctness.  But 
I  think  it  may  be  fairly  inferred  that  Fifield  did  not  know  that  the  certifi- 
cates were  false  and  procured  for  the  purpose  of  frand,  that  he  had  reason  to 
suspect,  and  did,  in  fact,  suspect  it.  If  this  suit  were  against  Fifield,  therefore, 
no  hesitation  could  be  felt  in  coming  to  the  conclusion  that  the  contract  ought 
to  be  rescinded,  as  being  deeply  tainted  with  fraud. 

§  26,  An  agency  may  he  implied. 

This  brings  us  to  one  of  the  important  questions  in  the  case,  whether  Fifield, 
in  making  the  contract,  acted  as  the  agent  of  the  defendants,  so  as  to  render 
them  responsible  for  his  acts.  This  is  charged  in  the  bill,  and  is  fully  denied 
in  the  answers.  It  becomes  then  necessary  to  consider  the  terms  of  the  con- 
tract entered  into  with  Fifield.  The  instrument  itself  is  not  produced,  but  it  is 
proved  by  the  evidence,  and  admitted  to  have  been  a  bond,  giving  him  a  right 
of  pre-emption  of  the  land  for  a  limited  time.  Fifield  was  not,  therefore,  an 
avowed  agent,  nor  did  he  assume  to  act  as  such.  If  he  was  made  an  agent, 
it  was  rather  as  a  legal  result  from  the  facts  than  from  the  avowed  intention 
of  the  parties,  for  it  is  not  pretended  that  the  owners,  by  this  bond,  intended 
formally  to  make  him  an  agent.  But  an  agency  may  be  implied  from  the  cir- 
cumstances and  mode  of  dealing,  and  forced  by  law  on  the  parties,  which 
will,  when  the  rights  of  third  persons  have  become  involved,  be  equally  bind- 
ing as  if  it  were  created  by  the  most  formal  instrument. 

§  26.  ^  contract  giving  a  party  a  right  to  purchase  for  a  given  time  does  not 
constitute  him  an  agent     {See  §  31.) 

It  is  certainly  true  that  an  agreement,  giving  a  party  a  right  of  pre-emption 
of  a  thing  for  a  fixed  price  and  a  limited  time,  will  not  per  se  constitute  him 
an  agent  of  the  vendor  Even  if  the  party  sells  his  bond  or  his  interest  in  the 
contract  before  the  expiration  of  the  time,  this  will  not  render  him  an  agent. 
Such  engagements  are  of  frequent  occurrence  in  commercial  transactions,  and 
it  was  never  imagined  that  they  constituted  the  party  having  such  a  bond  or 
contract  an  agent  of  the  owner,  so  that  he  became  responsible  as  principal 
for  the  contracts  which  the  party  made  with  others.  If  such  a  right  of  pre- 
emption is  given  to  one  with  the  bona  fide  expectation  that  he  may  become  a 
purchaser  solely  or  in  company  with  others  whom  he  may  induce  to  join  him 
in  the  purchase,  this  can  in  no  sense  make  him  an  agent  of  the  vendor,  nor  will 
it  render  the  vendor  responsible  for  any  fraud  or  misrepresentation  which  the 
party  having  this  right  of  pre-emption  may  make  in  a  resale  of  the  thing. 
The  owner  has  nothing  in  contemplation  but  the  sale  of  the  thing  to  the  person 
with  whom  he  has  made  the  engagement.     On  no  principle  of  law  or  public 
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policy  can  he  be  held  as  a  principal  for  the  misconduct  of  his  vendee,  in  a  sub- 
sequent sale  of  the  thing  to  a  stranger.  Whatever  passes  between  them  is  res 
inter  alios  acta.  If  he  makes  false  and  fraudulent  representations  to  his 
vendee,  and  these  are  communicated  to  the  second  purchaser,  who  relies  upon 
them,  he  may  in  some  cases  become  directly  liable  to  the  second  purchaser  for 
his  fraud.  Langridge  v.  Levy,  2  Meeson  &  Wels.,  532 ;  S.  0.  on  error,  4  M. 
&  W.,  337;  Pilmore  u  Hood,  5  Bing.  K  C,  97;  Crocker  v.  Lewis,  3  Sumn., 
1.  But  this  liability  does  not  result,  properly,  from  the  principles  of  the  law 
of  agency. 

§  27. otherwise^  if  the  cont/ract  is  made  solely  to  enable  him  to  seU. 

On  the  contrary,  if  the  vendor  gives  this  right  of  pre-emption  to  a  party, 
not  with  the  expectation  or  understanding  that  he  is  to  become  a  purchaser, 
either  solely  on  his  own  account  or  in  company  with  others,  but  merely  to  en- 
able him  to  make  sale  of  the  thing  to  strangers,  leaving  him  to  get  his 
commissions  or  compensation  in  an  advanced  price,  then,  I  hold,  he  be- 
comes in  law  the  vendor's  agent,  whatever  color  may  be  given  to  the  con- 
tract. In  the  interpretation  of  contracts,  the  law  looks  to  the  substance 
and  effect  of  the  contract,  and  will  not  be  blinded  by  the  disguise  which  the 
parties  may  throw  over  the  essential  characters  of  the  engagement.  Such  an 
engagement  has  all  the  effects  of  an  agency,  and,  according  to  the  intention  of 
the  parties,  it  has  no  other.  It  is  true  that  the  party  who  has  this  pre-emptive 
right  may,  if  he  chooses,  become  a  purchaser  himself.  But  this  forms  no  part 
of  the  original  intention.  The  sole  object  is  to  clothe  him  with  the  power  to 
sell,  and  he  may  sell  under  it  just  as  well  as  he  can  under  the  most  formal 
agency.  The  law  will  not  and  ought  not  to  allow  a  man,  under  such  a  disguise, 
to  reap  all  the  advantages  of  an  agency,  and  escape  from  all  its  liabilities.  If 
this  can  be  done,  it  is  easy  to  see  how  he  may  practice  frauds  to  any  extent 
through  a  simulated  vendee  on  the  unsuspecting  and  unwary,  may  securely 
pocket  the  fruits,  and  leave  the  victims  of  the  fraud  to  seek  their  remedy  from 
an  irresponsible  man  of  straw. 

To  which  of  these  categories  does  the  engagement  with  Fifield  belong? 
Was  this  right  of  pre-emption  given  with  any  expectation  that  he  would  be- 
come a  purchaser,  or  was  it  merely  to  enable  him  to  effect  a  sale  of  the  land 
for  the  benefit  of  the  owners?  On  the  whole  evidence  there  can  be  no  doubt, 
I  think,  that  it  belongs  to  the  latter.  This  appears  in  various  parts  of  the  rec- 
ord, but  perhaps  as  clearly  as  anywhere  in  a  letter  of  Brastow,  one  of  the  de- 
fendants, to  Mrs.  Leland,  the  wife  of  one  of  the  plaintiffs,  under  the  date  of 
April  5, 1837.  In  speaking  of  the  sale  of  the  land,  he  says,  "We  told  two  of 
our  company  that  they  had  better  put  the  land  into  the  market  at  $6  an  acre. 
Wm.  F.  Boynton  "  (the  son-in-law  of  Brastow)  "  and  Joseph  Porter,  according 
to  the  usual  custom,  gave  a  bond  of  said  land  to  Nathaniel  Fifield."  There  is 
not  an  intimation  in  this  letter,  nor  in  any  part  of  the  record,  that  Fifield 
was  expected  to  become  a  purchaser.  The  bond  was  given  to  him  to  put 
the  land  into  the  market;  that  is,  to  enable  him  to  make  a  sale  of  it.  Can  there 
be  any  doubt  that  the  sole  object  of  the  owners  was  to  enable  Fifield  to  sell 
the  land  for  their  benefit?  I  think  not.  My  opinion  therefore  is  that  Fifield 
was  substantially  made  an  agent,  and  that  the  legal  consequences  of  an  agency 
must  follow. 

Brastow  in  his  letter  says,  "  we  told  two  of  our  company  they  had  better  put 
the  land  into  the  market,  and  in  pursuance  of  this  advice  the  bond  was  given 
to  Fifield."    Who  are  included  under  this  plural  designation  we  does  not  appear, 
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and  it  cannot  therefore  be  determined  who  concurred  beforehand  in  this  ar- 
rangement with  Fifield.  It  is  certain  that  Brastow  did,  and  there  can  be  no 
•difficulty  in  holding  him  responsible.  But  Crosby  in  his  answer  denies  that  he 
took  any  part  in  it,  and  there  is  no  evidence  tending  to  show  that  he  did,  or 
that  he  knew  of  its  existence  until  some  time  after  it  was  completed.  He  ad- 
mits however  that  he  consented  to  sell  his  interest  in  the  land  at  $6  an  acre. 
And  when  the  pre-emption  contract  became  known  to  him  he  did  not  dissent, 
but  acquiesced;  and,  after  the' sale  was  made  by  Fifield,  finally  ratified  it  with- 
out any  inquiry  into  the  circumstances  or  authority  under  which  the  contract 
with  Fifield  was  made,^r  the  proceedings  of  Fifield  in  making  the  sale.  Bras- 
tow  and  the  other  owners  derived  no  authority  to  sell  the  interest  of  Crosby, 
from  the  naked  fact  that  they  were  jointly  interested  in  the  land.  Yet  when 
they  had  all  determined  to  sell  for  a  fixed  price,  an  authority  to  act  for  all  in 
making  the  preliminary  arrangements  might  be  more  easily  inferred  than  it 
would  be  under  other  circumstances.  It  is  a  fair  and  reasonable  deduction 
from  the  whole  evidence  that  Crosby  passively  acquiesced  and  a,llovved  the  acts 
of  Brastow  and  the  other  owners,  and  this  silent  acquiescence,  all  the  parties 
living  in  the  same  neighborhood,  and  the  subsequent  ratification  of  the  sale, 
under  the  circumstances,  will  in  law  be  equivalent  to  a  prior  mandate.  A  court 
of  equity  would  ba  going  a  great  way  in  covering  up  wrong  to  allow  a  part 
owner  to  lie  by  silently  and  permit  his  co-owner  to  practice  a  fraud  in  the  sale 
of  the  joint  property,  and  to  take  with  impunity  the  fruits  of  the  fraud  merely 
because  he  was  not  actively  engaged  in  perpetrating  it.  My  opinion  on  the 
whole  case  is,  that  though  Crosby  had  no  active  participation  in  constituting 
Fifield  an  agent  to  sell,  nor  in  any  of  th6  representations  that  led  to  the  sale, 
be  must  be  held  as  a  principal  for  the  acts  of  Fifield,  at  least  so  far  as  he  has 
been  enriched  by  the  fraud  at  the  expense  of  the  plaintiffs.  Jure  naturm 
<Bquum  est,  nemineni  cum  alterius  deirimento  et  injuria  fieri  locepletiorem. 
'Dig.,  50,  17,206. 

§  28.  In  cases  of  fraud  time  runs  against  the  remedy  only  from  the  discovery 
of  the  fraud. 

This  brings  us  to  the  last  question  in  the  cause,  and  which  was  strongly  con- 
tested at  the  argument.  If  the  right  to  rescind  the  contract  ever  existed,  has 
it  been  lost  by  lapse  of  time?  I  have  found  more  difficulty  in  coming  to  a  con- 
clusion satisfactory  to  my  own  mind  on  this  point  than  in  any  other  part  of  the 
case.  In  cases  of  fraud  time  begins  to  run  against  the  remedy  only  from  the  dis- 
covery of  the  fraud.  Brookshank  v.  Smith,  2  Younge  &  Collier,  62 ;  Blennerhas- 
sett  V,  Day,  2  Ball  &  Beatty,  129.  The  contract  was  in  this  case  made  in  August, 
1835,  but  the  deception  which  had  been  practiced  on  the  plaintiffs  was  not  in 
fact  discovered  until  the  fall  of  1836.  Suspicions  had  indeed  before  arisen  in 
their  minds  that  the  representations  which  had  been  made  to  them  were  highly 
exaggerated  and  untrue,  but  the  real  state  of  the  facts  was  not  known  to  them 
till  something  more  than  a  year  after  the  contract  was  made.  The  bill  was 
filed  in  August,  1841,  so  that  even  the  six  years'  limitation  at  law  had  not  ex- 
pired when  the  suit  was  commenced.  If,  then,  the  plaintiffs  are  barred  by 
lapse  of  time  of  equitable  relief,  it  is  not  by  the  statute  of  limitations  operating, 
by  analogy,  in  equity  as  it  does  directly  at  law.  If  relief  is  denied  on  this 
ground  it  will  not  be  by  the  application  of  the  legal  prescription,  but  on  the 
more  general  ground  that  the  plaintiflfs  have  slept  on  their  rights  for  such  a 
length  of  time  that  the  claim  has  become  stale  and  antiquated.  The  ancient 
brocard,  vigilantiius  non  dormientihus  subvenit  lex,  is  applied  in  equity  in  some 
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cases  with  more  stringency  than  at  law,  and  therefore  equity  will  aometimes, 
under  peculiar  circumstances,  hold  a  party  barred  of  equitable  relief  when  he  is 
not  of  his  legal  right.  Then  it  simply  withholds  its  hand  and  leaves  a  party  to 
his  remedy  at  law. 

§  2  9.  Tlie  imputation  of  stateness  is  in  equity  a/verted  by  t/ie  poverty  of  the  suitor, 
oiUhough  inability  to  bring  a  suit  is  no  eocGuse  if  the  statute  of  limitations  has 
created  a  bar. 

It  would  have  been  more  satifactory  if  legal  proceedings  had  been  instituted 
in  this  case  at  an  earlier  period,  and  while  the  matter  was  fresh.  But  the  delay 
is  in  part  accounted  for.  In  the  first  place,  negotiations  were  undertaken  to 
effect  a  compromise.  They  failed,  but  some  time  was  consumed  in  this  way. 
And  in  the  second  place,  the  plaintiflFs  had  been  ruined  and  stripped  of  their 
whole  property  by  the  fraud,  and  were  destitute  of  the  pecuniary  means  of  pros* 
renting  their  rights  at  law.  It  is  said  by  Lord  Eedesdale  that  the  court  can- 
not take  into  consideration,  as  an  excuse  for  delay,  the  pecuniary  embarrassments 
of  suitors,  for  if  this  were  done,  there  would  be  an  end  of  all  limitation  of 
actions  for  distressed  parties.  Hovenden  v.  Lord  Annesly,  2  Schoales  &  Lefroy, 
689.  But  this  was  said  in  a  case  where  the  plaintiffs  had  slept  on  their  rights 
sixty  years,  and  in  which  the  court  held,  on  a  full  consideration  of  the  subject, 
that  every  equitable  right  must  be  prosecuted  within  twenty  years,  or  it  would 
be  barred  by  the  statute  of  limitations  operating  by  analogy  on  equitable  rights, 
as  it  does  directly  at  law.  But  when  the  delay  has  not  been  so  great  as  to 
create  a  statute  bar  at  law,  it  is  not  so  clear  that  the  pecuniary  embarrass- 
ments of  a  suitor  may  not  excuse  some  delay,  so  far  as  to  relievo  the  plaintiff's 
-claim  from  the  imputation  of  staleness,  especially  when  his  embarrassments 
have  been  occasioned  by  the  acts  of  the  defendant.  On  the  contrary,  it  appears 
to  me  entitled  to  consideration.  For  when  a  defendant  relies  for  his  protection, 
in  equity,  on  lapse  of  time,  independent  of  the  statute  bar,  he  addresses  himself 
peculiarly  to  the  conscience  and  discretion  of  the  court.  This  is  not  an  exemp- 
tion which  he  can  claim* of  strict  right;  but  he  puts  his  defense  either  on  the 
particular  equities  of  his  own  case,  or  on  the  general  policy  of  discouraging 
the  litigation  of  stale  and  antiquated  demands.  Now  when  the  plaintiff  pleads, 
as  an  excuse  for  delay,  his  inability  to  meet  the  necessary  expenses  of  prosecut- 
ing his  rights,  and  this  inability  is  occasioned  by  the  very  fraud  for  which  he 
seeks  redress,  this  plea  certainly  goes  far  towards  overcoming  the  defendants' 
objections,  whether  addressed  to  the  conscience  or  prudence  of  th3  court.  Such 
is  the  case  with  the  present  plaintiffs,  and  my  opinion  is  that  they  have  not 
<5ome  into  equity  too  late  to  be  heard,  though  they  may  not  be  entitled  to  all 
the  relief  they  might  have  had  if  they  had  come  earlier. 

The  legal  title  to  the  land  was  in  the  defendants,  and  the  deed  was  executed 
by  them.  But  by  an  agreement  between  the  parties  concerned  in  the  specula- 
tion, th^e  two  defendants  were  to  have  but  one  sixth  each  of  the  interest  in 
the  purchase  of  Smith.  Two  thirds  was  in  several  other  persons,  and  this  was 
known  soon  after,  if  not  at  the  time  when  the  bargain  was  completed.  The 
money  which  was  paid  was  distributed  among  the  parties  in  proportion  to  the 
interest  they  had  under  this  agreement.  These  persons  should  properly  have 
been  made  parties,  and  if  not  known  when  the  original  bill  was  filed,  should 
have  been  brought  into  the  case  by  a  supplemental  bill.  As  this  has  not  been 
done,  the  decree  cannot  affect  their  rights.  Still,  as  Crosby  and  Brastow  held 
the  whole  legal  title,  and  were  ostensibly  the  sole  contracting  parties,  they 
might  perhaps,  if  the  suit  had  been  commenced  as  soon  as  the  fraud  was  dis- 
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covered,  have  been  held  for  the  whole  and  left  to  seek  contributions  among  tl  e 
other  parties  in  interest.  But  since  that  time  some  of  them  have  become  in- 
solvent, and  it  is  not  equally  in  the  power  of  the  defendants  now  to  recall  the 
money,  as  it  would  have  been  had  the  suit  been  promptly  commenced.  The 
delay  has  occasioned  this  inconvenience  to  them,  that  if  they  are  now  held  to 
refund  the  whole  of  that  part  of  the  purchase  money  received,  the  decree  will 
operate,  as  to  them,  not  simply  to  put  them  back  in  the  same  situation  as  they 
would  have  been  in,  if  no  contract  had  been  made,  but  they  will  sustain  an 
actual  loss.  It  would  be  throwing  on  them  a  loss  occasioned  by  the  act,  that 
is,  the  delay  of  the  plaintiffs.  If  the  defendants  had  been  actively  engaged  in 
concocting  the  fraud,  they  might  have  been  held  responsible  in  solido,  and  left 
to  bear  the  loss  arising  from  the  insolvency  of  the  other  parties.  But  there  is 
no  ground  for  imputing  to  them  fraud,  personally,  certainly  not  to  Crosby. 
They  had  not,  and  did  not  pretend  to  have,  any  personal  knowledge  of  the  land, 
but  bought  on  the  representations  of  others.  It  appears  to  me  therefore  that 
it  would  be  inequitable  to  visit  upon  them  the  consequences  of  this  delay  of 
the  plaintiffs.  And  a  court  of  equity  has  authority  not  only  to  prescribe  the 
terms  on  which  it  will  grant  relief,  but  to  mould  and  temper  its  relief  so  as  to 
meet  all  the  equities  of  the  case. 

My  opinion  on  the  whole  is  that  the  sale  should  be  declared  void,  as  to  so 
much  of  the  land  as  by  the  agreement  of  the  vendors  belonged  to  Crosby  and 
Brastow;  that  the  outstanding  notes  in  the  hands  of  the  defendants  be  ordered 
to  be  given  up  and  canceled ;  and  that  each  of  the  defendants  be  decreed  sev- 
erally to  restore  to  the  plaintiffs  so  much  of  the  purchase  money  as  they  each 
severally  received  to  their  own  use,  and  that  it  be  referred  to  a  master  to  ex- 
amine and  report  the  amount  so  received  and  to  be  repaid,  and  that  the  plaint- 
iffs be  required  to  release  to  the  defendants  such  undivided  portion  of  the  land 
as  equitably  belonged  to  them  according  to  the  agreement  aforesaid,  and  that 
all  further  action  be  reserved  to  the  coming  in  of  the  master's  report. 

§  30.  Buyer  and  seller. —  A  manufacturing  company  agreed  to  furnish  L.  with  machinery 
at  a  certain  discount  from  schedule  rates,  and  to  give  him  the  exclusive  sale  of  their  ma- 
chinery within  a  certain  area.  L.  was  to  pay  all  charges  for  freight  from  a  certain  point, 
storage,  etc.,  and  at  the  end  of  every  three  months  was  to  give  the  company  his  notes  for  ma- 
chines sold,  and  at  the  end  of  the  year  was  to  settle,  if  required,  for  aU  machinery  on  hand. 
L.  failed,  and  it  was  held  that  under  the  agreement  the  relation  of  the  parties  was  that  cf 
buyer  and  seller  and  not  that  of  principal  and  agent,  and  that  the  manufacturing  company 
was  simply  the  general  creditor  of  L.  and  could  not  recover  of  the  assignees  of  L.  in  bank- 
ruptcy the  proceeds  of  machinery  sold  by  them  after  the  failure  of  L.,  or  the  notes  taken 
by  L.  from  purchasers  of  machinery  in  the  hands  of  the  assignees.    In  re  Linforth,  4  Saw.,  372. 

§31.  Title  vested  fdr  purpose  of  salo. —  Where  owners  in  common  of  land  vest  in  one  of 
their  number  a  merely  nominal  title  to  the  whole  thereof  to  enable  him  to  sell  it,  and  he  sells 
and  conveys  in  his  own  name,  and  the  others  then  convey  to  him,  he  acts  as  the  agent  of  the 
others  in  making  the  sale.    Smith  v.  Babcock,  2  Woodb.  &  M.,  285.    See  §§  28,  27. 

§  32.  Wrecked  vessel  —  Lien. —  A  person  employed  to  get  a  vessel  off  a  beach  for  a  round 
sum  is  not  the  owner's  agent,  and  persons  employed  by  him  with  notice  of  his  relation  have 
no  lien  on  the  vessel.    The  Brig  Whitaker,  1  Spr.,  230. 

III.  Powers  of  Agents. 

Summary—  General  and  special  povoers^  %  83. — Must  pursue  the  povser  conferred,  §§  34-36. — 
Declarations  of  agents,  §  37.—  To  sell  real  estate,  §  38.—  To  deliver  securities,  §  39.^  Abf  re- 
voked by  delegation  to  another,  §  40. —  May  accept  certificate  of  deposit  in  place  of  money ^ 
§41. 
§  83.  Where  a  power  is  general  the  agent  may  do  anything  to  bind  his  principal  which  is 
within  the  scope  of  his  authority.     But  if  it  be  special  his  acts  are  void  if  not  strictly  in  con- 
formity to  the  authoritv.    Allen  v.  Ogden,  §§  43,  44.    See  §§  65,  117,  206. 
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§  34.  In  the  exercise  of  the  duties  of  a  general  agent,  the  liability  of  the  principal  depends 
upon  the  facts,  first,  that  the  act  was  done  in  the  exercise,  and,  second,  within  the  limits  of 
the  powers  delegated.  The  acts  of  the  agent  do  not  derive  their  validity  from  professing  on 
the  face  of  them  to  have  been  done  in  the  exercise  of  the  agency,  and  it  is  held  accordingly 
that  a  check  drawn  by  an  individual  may  be  shown  to  have  been  drawn  by  him  in  his 
capacity  of  cashier  of  a  bank.  Mechanics'  Bank  v.  Bank  of  Ck)lumbia,  §§  45,  46.  See  §g  64 
et  seq.,  215,  451. 

§  35.  A  principal  is  bound  by  the  act  of  his  agent  no  further  than  he  authorizes  the  agent  to 
bind  him ;  and  where  an  agent  has  authority  to  purchase  goods  and  draw  bills  for  the  amount, 
he  cannot  charge  the  principal  as  vendee.  So,  also,  where  he  is  authorized  to  pay  out  of 
funds  in  his  hands,  if  he  draws  on  the  principal,  the  vendor  having  notice  of  his  authority, 
the  principal  is  not  bound  to  accept.    Parsons  v.  Armor,  §§  47-49. 

§36.  An  agent  is  bound  to  pursue  the  orders  of  his  principal;  but  where  the  agent  of  a 
foreign  merchant  is  accredited  to  a  merchant  here  under  written  instructions,  but  with  a 
reference  to  the  agent  for  verbal  communications,  the  merchant  may  assume  that  the  agent 
is  empowered  to  depart  from  his  instructions  in  case  of  a  change  of  circumstances.  Manella  v. 
Barry,  §8  60-52. 

§  37.  The  rule  that  the  declarations  of  an  agent  are  not  binding  unless  it  appears  that  he 
is  acting  within  the  scope  of  his  authority  applies  to  private  agents,  it  .seems,  the  same  as 
to  public  agents.  The  true  rule  is,  that  the  representations  of  an  agent  in  doing  an  act  within 
the  scope  of  his  authority  are  as  binding  on  the  principal  as  the  act  itself ;  but  they  must  ac- 
company the  act  so  as  to  be  considered  a  part  of  the  res  gestcs.  United  States  v,  Martin,  gg 
5S^56. 

§  88.  Where  it  is  claimed  that  an  agent  had  authority  to  sell  real  estate,  or  that  his  act 
was  ratified,  the  evidence  should  be  so  clear  and  distinct,  and  of  such  a  character  that  there 
could  be  no  hesitation  in  the  mind  of  a  fair  and  candid  person,  either  that  the  authority  was 
given  or  that  the  act  was  ratified.  An  answer  to  a  letter,  to  the  effect  that  the  party  is  willing 
to  sell  at  a  price  named,  does  not  authorize  a  sale ;  and  the  receipt  of  earnest  money  by  the 
party  assuming  to  act  as  agent,  or  a  failure  of  the  owner  of  the  land  to  answer  his  letters 
touching  the  sale,  will  not  amount  to  a  ratification.    Bosseau  v.  O'Brien,  §§  56-58. 

§  39.  Where  an  agent  has  authority  to  make  contracts  and  agreements,  borrow  mon^y  and 
make  purchases,  he  has  also  the  power  to  deliver  the  necessary  securities.  Hatch  v,  Codding- 
ton,  ^§  59,  60. 

§  40.  Delegation  of  authority  to  a  person  to  do  a  certain  thing  is  not  necessarily  a  revoca- 
tion of  the  power  of  a  former  agent  to  do  the  same  thing;  and  a  x)erson  dealing  with  such 
former  agent  would  be  protected  in  the  absence  of  notice  of  a  recall  of  his  power.    Ibid. 

g  41.  Where  an  agent  is  authorized  to  raise  money  on  a  note,  he  may  accept  a  certificate 
of  deposit  in  place  of  the  money.    Poorman  v.  Woodward,  §  61. 

§  42.  A  company  being  in  embarrassed  circumstances,  its  agent  borrowed  money  of  i^^, 
giving  a  note  therefor,  which  was  subsequently  taken  up  by  the  actuary  of  the  company  by 
an  exchange  of  securities  of  the  company.  The  actuary  was  held  out  to  the  world  as  an 
agent,  and  there  was  no  proof  of  fraud.  Held,  that  A  was  entitled  to  hold  the  securities  as 
against  commissioners  appointed  to  wind  up  the  affairs  of  the  company.  Creswell  v.  Lana- 
han,  g§  62,  68. 

[NoTBS.—  See  §§  64-100.] 

ALLEN  V.  OGDEN. 

( Circuit  Court  for  Pennsylvania:  1  Washington,  174-177.  1804.) 

Opinion  by  Washington,  J. 

Statement  of  Facts. —  This  is  an  action  of  trover  and  conversion,  for  forty- 
one  tons  of  pig  iron.  John  Davis,  in  January,  1802,  being  possessed  of  a  quan- 
tity of  pig  iron,  at  different  places,  and  amongst  others,  the  quantity  in 
question,  it  being  in  Swartout's  yard  in  New  York,  rented  by  Davis  as  a  place  of 
deposit  for  that  article,  empowered  a  Mr.  Champless,  in  New  York,  in  writing, 
to  sell  the  same  for  the  highest  market  price  in  cash;  or  if  this  could  not  be 
done,  to  offer  the  same  to  the  defendant,  at  the  market  price,  on  condition  that 
he  should  pay  down  $6,000,  and  that  the  residue  might  go  to  the  credit  of 
Davis,  against  a  detnand  which  Ogden  had  in  his  own  right,  or  as  agent  against 
Davis.  The  offer  was  made  to  Ogden  in  February,  but  he  took  time  to  con- 
sider, and  never  afterwards  gave  an  answer  to  that  proposition.    Champless 
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sold  the  iron  to  Watkins ;  but  afterwards,  upon  receiving  a  letter  from  Davis^ 
informing  him  that  he  had  sold  all  the  iron  to  the  plaintiff,  he,  Champless,  can- 
celed the  sale  he  had  made.  The  sale  to  the  plaintiff  was  made  on  the  6th  of 
February,  at  $25  a  ton ;  which,  with  the  expense  of  removing  a  great  part  of 
it,  was  supposed  equivalent  to  the  market  price  in  New  York,  and  the  amount 
was  to  go  to  Davis's  credit,  against  a  demand  of  the  plaintiff;  and  if  the  iron 
should  be  sold  for  more  than  the  $25  and  expenses,  the  excess  was  also  to  be 
placed  to  the  credit  of  said  Davis.  On  the  19th  of  February,  a  bill  of  parcels 
was  delivered  to  the  plaintiff,  on  which  day,  the  credit  was  entered  on  the 
plaintiff's  books.  The  sale  to  the  plaintiff  is  proved  by  Davis  to  have  been 
real  and  hona  fide.  Late  in  February,  Champless  being  alarmed  by  a  letter 
from  a  Mr.  Bond,  stating,  that  unless  a  note  of  Davis's  for  $600  was  paid,  the 
iron  would  be  sacrificed,  thought  he  would  benefit  Davis  by  selling  it  to  Ogden, 
provided  this  could  be  done.  The  subject  was  proposed  to  Ogden,  and  the 
original  power  to  Champless  laid  before  counsel,  and  the  sale  to  the  plaintiff 
revealed  both  to 'the  defendant  and  his  counsel.  The  counsel  thought  the  sale 
to  the  defendant  might  nevertheless  be  vaUd,  and  in  consequence  of  this  the 
sale  was  made  on  the  1st  of  March  for  $2.50  less  than  the  market  price;  and 
the  whole  amount  was  agreed  to  be  put  to  the  credit  of  Davis,  against  the  claim 
of  defendant,  as  before  mentioned.  The  defendant  paid  the  rent  due  to  Swart- 
out,  and  removed  the  iron  from  the  yard.  The  defendant  informed  one  of  the 
witnesses  that  the  plaintiff  had  claimed  of  him  the  iron,  and  that  there  would 
be  a  suit  about  it.     The  defendant  also  said  he  would  retain  the  iron. 

§  43,  Where  the  power  of  an  agent  is  general  he  may  do  anything  within  ita 
scope  to  hind  hie  principal;  where  the  power  is  special,  it  micst  be  pursued  strictly. 
{See  §  22.) 

Upon  this  case,  if  the  witnesses  who  prove  it  on  the  part  of  the  plaintiff  (for 
the  defendant  has  called  none)  be  believed,  one  thing  is  clear,  and  that  is,  that 
whether  the  plaintiff  has  a  right  or  not,  the  defendant  most  clearly  has  none. 
The  authority  to  Champless  was  special,  and  therefore  he  had  no  power  to  sell 
the  iron  to  the  defendant  upon  any  other  terms  than  receiving  $6,000  in  cash ; 
yet  it  was  sold  on  terms  very  different.  Where  a  power  is  general,  the  attorney 
may  do  any  thing  to  bind  his  principal  which  is  within  the  scope  of  his  authority. 
But  if  it  be  special,  everything  is  void,  if  he  does  not  act  in  strict  conformity 
to  his  authority.  But,  if  the  power  had  been  general,  still,  everything  done 
under  it,  after  it  was  revoked  and  this  made  known  to  the  defendant  (as  in 
this  case  it  was),  was  void.  As  to  the  plaintiff's  title,  it  is  complete,  if  the  wit- 
nesses are  beUeved.  The  moment  the  sale  took  place,  Davis  was  receiving 
credit  for  the  amount;  as  much  so,  as  if  he  had  received  so  much  money;  de- 
livery of  the  iron  then  was  not  necessary. 

§  44,  Demand  not  necessary  in  trover,  when. —  Implied  liens. 

Two  objections  were  made  to  the  plaintiff's  right  of  recovery;  first  in  the 
form  of  a  motion  for  a  non-suit,  and  then  before  the  jury.  First,  that  a  con- 
version is  not  proved.  It  is  proved  that  the  iron  had  been  demanded,  and  the 
defendant  said  he  would  retain  it,  and  that  a  suit  would  be  brought.  This  is 
evidence  of  a  conversion.  Secondly,  that  the  plaintiff  ought,  before  he  brought 
his  suit,  to  have  tendered  the  money  paid  by  defendant  for  the  rent  of  the 
yard.  No  case  can  be  produced  in  which  it  is  necessary  to  do  this,  where  the 
defendant  acts  under  a  claim  of  property  adverse  to  the  plaintiff's  right.  Here, 
Ogden,  without  a  shadow  of  title,  interferes  with  the  plaintiff's  property ;  re- 
moves it  from  the  place  where  he  had  deposited  it;  and  now  claims  what  he 
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had  ofBciously  paid  in  order  to  give  him  possession.    Liens  depend  upon  con- 
tracts, express,  or  implied ;   and  none  can  be  implied  where  the  defendant  acts- 

adversely  to  the  right  of  the  person  for  whom  he  has  paid  the  money. 

« 

MECHANICS*  BANK  v.  BANK  OF  COLUMBIA. 
(5  Wheaton,  826-«88.    1830.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Statement  of  Facts. — This  was  an  action  of  aaaumpait  on  a  check  drawn) 
by  the  cashier  of  defendant,  and  signed  by  him  apparently  in  his  private 
capacity,  without  the  addition  of  the  letters  Cos.  or  Ca.  It  was  drawn,  how- 
ever, on  one  of  the  blank  checks  of  the  bank.  Objection  was  made  to  the 
introduction  of  parol  evidence  explaining  the  nature  of  the  transaction. 

Opinion  by  "Mr.  Justice  Johnson. 

The  merits  of  this  case  lie  within  a  very  limited  compass.  The  question  is, 
whether  a  certain  act,  done  by  the  cashier  of  a  bank,  was  done  in  his  official  or 
individual  capacity  ?  Had  the  draft  signed  by  Paton  borne  no  marks  of  an 
official  character  on  the  face  of  it,  the  case  would  have  presented  more  diffi- 
culty. But  if  marks  of  an  official  character  not  only  exist  on  the  face,  but 
predominate,  the  case  is  really  a  very  familiar  one.  Evidence  to  fix  its  true* 
character  becomes  indispensable. 

§  46.  ^  the  nature  of  a  check  on  a  hank;  may  he  explained  hy  parol  evidence.. 

It  has  been  contended,  but  the  argument  was  not  pressed  with  much  confi- 
dence, that  this  defendant  could  not  be  bound  otherwise  than  in  conformity 
with  the  17th  section  of  the  charter,  by  which  it  is  enacted,  "  That  all  bills,, 
bonds,  notes,  and  every  other  contract  or  engagement,  on  behalf  of  the  corpo- 
ration, shall  be  signed  by  the  president  and  countersigned  by  the  cashier;  and. 
the  funds  of  the  corporation  shall  in  no  case  be  liable  for  any  contract  or  en- 
gagement, unless  the  same  shall  be  signed  and  countersigned  as  aforesaid."  It 
is  to  be  hoped  this  argument  was  not  intended  to  reach  the  case  of  a  deposit- 
of  money ;  and  yet  if  it  proves  anything,  it  proves  that  no  contract  in  law 
could  be  imputed  to.  this  bank.  The  truth  is  that  a  check  is  properly  neither 
a  bond,  bill  or  note,  with  regard  to  the  bank  drawn  upon,  but  an  acquittance. 
And  the  contract  arising  out  of  a  payment  upon  it  is  a  contract  for  money" 
advanced,  and  must  be  so  declared  upon.  It  is  true  that  checks  are  generally 
made  payable  to  bearer,  and  this  was  made  payable  to  order;  but  it  is  in  evi- 
dence that  it  was  drawn  as  a  check  and  paid  as  a  check,  and  the  declaration 
contains  only  the  common  money  counts.  Of  the  six  exceptions  in  the  tran- 
script of  the  record,  the  first,  second,  fourth  and  fifth  are  taken  on  behalf  of 
the  Mechanics'  Bank  of  Alexandria.  Upon  comparing  these  exceptions  with 
the  evidence,  it  does  not  appear  that  they  affirm  any  other  proposition  grow- 
ing out  of  that  evidence,  iiut  that  the  check,  on  the  face  of  it,  purported  to  be- 
the  private  check  of  Paton,  and  no  extrinsic  evidence  could  be  received  to- 
prove  the  contrary.  The  only  ground  on  which  it  can  be  contended  that  this. 
*  check  was  a  private  check  is,  that  it  had  not  below  the  name  the  letters  Cas. 
or  Ca.  But  the  fallacy  of  the  proposition  will  at  once  appear,  from  the- 
consideration  that  the  consequence  would  be  that  all  Paton's  checks  must 
have  been  adjudged  private.  For  no  definite  meaning  could  be  attached 
to  the  addition  of  those  letters  without  the  aid  of  parol  testimony.  But 
the  fact  that  this  appeared  on  its  face  to  be  a  private  check  is  by  no  means  to 
be  conceded.     On  the  contrary,  the  appearance  of  the  corporate  name  of  th& 
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institution  on  the.  face  of  the  paper  at  once  leads  to  the  belief  that  it  is  a  cor- 
porate and  not  an  individual  transaction;  to  which  must  be  added  the  circum- 
stances that  the  cashier  is  the  drawer  and  the  teller  the  payee;  and  the  form 
of  ordinary  checks  deviated  from  by  the  substitution  of  to  order,  for  to 
bearer.  The  evidence,  therefore,  on  the  face  of  the  bill,  predominates  in  favor 
of  its  being  a  bank  transaction.  Applying,  then,  the  plaintifTs  own  principle 
to  the  case,  and  the  restriction  as  to  the  production  of  parol  or  extrinsic  evi- 
dence could  have  been  only  applicable  to  himself.  But  it  is  enough 
for  the  purposes  of  the  defendant  to  establish  that  there  existed,  on  the 
face  of  the  paper,  circumstances  from  which  it  might  reasonably  be  in- 
ferred that  it  was  either  one  or  the  other.  In  that  case  it  became  indispensa- 
bly to  resort  to  extrinsic  evidence,  to  remove  the  doubt.  The  evidence  resorted 
to  for  this  purpose  was  the  most  obvious  and  reasonable  possible,  namely :  that 
this  was  the  appropriate  form  of  an  official  check;  that  it  was,  in  fact,  cut  out 
of  the  official  check-book  of  the  bank,  and  noted  on  the  margin;  that  the 
money  was  drawn  in  behalf  of  and  applied  to  the  use  of  the  Mechanics'  Bank; 
and  by  all  the  banks  and  all  the  officers  of  the  banks  through  which  it  passed, 
recognized  as  an  official  transaction.  It  is  true,  it  was  in  evidence  that  this 
check  was  credited  to  Paton's  own  account,  on  the  books  of  his  bank.  But  it 
was  done  by  his  own  order,  and  with  the  evidence  before  their  eyes  that  it  was 
officially  drawn.  This  would  never  have  been  sanctioned  by  the  directors, 
unless  for  reasons  which  they  best  understood,  and  on  account  of  debits  which 
they  only  could  explain. 

§  46.  Liahility  of  the  principal  for  the  acta  of  his  agent. 
It  is  by  no  means  true,  as  was  contended  in  argument,  that  the  acts  of 
agents  derive  their  validity  from  professing,  on  the  face  of  them,  to  have  been 
done  in  the  exercise  of  their  agency.  In  the  more  solemn  exercise  of  deriva- 
tive powers  as  applied  to  the  execution  of  instruments  known  to  the  common 
law,  rules  of  form  have  been  prescribed.  But  in  the  diversified  exercise  of  the 
duties  of  a  general  agent,  the  liability  of  the  principal  depends  upon  the  facts, 
first,  that  the  act  was  done  in  the  exercise,  and,  second,  within  the  limits  of 
the  powers  delegated.  These  facts  are  necessarily  inquirable  into  by  a  court 
and  jury ;  and  this  inquiry  is  not  confined  to  written  instruments  (to  which 
alone  the  principle  contended  for  could  apply),  but  to  any  act  with  or  without 
writing,  within  the  scope 'of  the  power  or  confidence  reposed  in  the  agent;  as, 
for  instance  in  the  case  of  money  credited  in  the  books  of  a  teller,  or  proved 
to  have  been  deposited  with  him,  though  he  omits  to  credit  it. 

Judgment  affirmed. 
PARSONS  V.  ARMOR. 

(8  Peters,  413-430.    1830.) 

Erbob  to  XT.  S.  District  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  This  cause  is  brought  up  by  writ  of  error  from  the 
district  court  of  Louisiana  district,  exercising  circuit  court  jurisdiction,  in  a 
suit  in  which  the  cause  of  action  was  in  the  nature  of  a  quoMum  valebatj  for  a 
quantity  of  tobacco  sold ;  but,  according  to  the  practice  of  that  court,  the  suit 
was  prosecuted  in  the  forms  of  the  civil  law,  and  the  judgment  rendered  by 
the  court,  the  parties  having  waived  the  trial  by  jury.  The  record  consists  of 
the  petition,  the  answer,  the  whole  testimony,  as  well  depositions  as  documents, 
introduced  by  either  party,  and  the  fat  of  the  judge  that  Armor,  the  plaintiff 
below,  recover  the  debt  as  demanded. 
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§  47.  Practice  in  the  supreme  courts  wJiere  there  has  heen  a  trial  hy  the  courts 
and  the  testimony  U  sent  vp  in  the  record. 

In  the  argument,  counsel  considered  the  caUse  as  in  nature  of  a  case  stated, 
that  is,  a  substitute  for  a  special  verdict,  but  this  court  could  iiot  avoid  noticing 
that  the  precedent  might  involve  it  in  the  necessity  of  exercising  jurisdiction 
over  cases  of  a  very  diflferent  character.  This  writ  of  'error  does  not  bring  up 
a  mere  statement  of  facts,  but  a  mass  of  testimony,  and  however  consistent 
and  reconcilable  the  testimony  may  be  in  this  case,  it  may  be  very  difiFerent  in 
future  causes  coming  up  from  the  same  quarter,  and  by  means  of  the  same 
prbcess.  The  difficulty  is  to  decida under  what  character  we  shall  consider  the' 
present  reference  to  the  revising  power  of  this  court.  If  treated  strictly  as  a 
writ  of  error,  it  is  certaihly  not  an  attribute  of  that  writ,  according  to  common' 
law  doctrine,  to  submit  the  testimony  as  well  as  the  law  of  the  case  to  the  re- 
vision of  this  court;  and  then  there  is  no  mode  in  which  we  could  treat  the 
case  but  in  the  nature  of  a  bill  of  exceptlcms;  that  is,  to  confine  ourselves  en* 
tirely  to  the  question,  whether,  giving  the  utmost  force  to  the  testimony  in 
favor  of  the  party  in  possession  of  the  judgment  beloW,  he  was  legally  entitled* 
to  a  judgment.  But  this  would  often  lead  this  court  to  decide  upon  a  case 
widely  different  from  that  acted  upon  in  the  court  below.  There  may  be  con- 
flicting testimony,  and  questions  of  credibility  in  the  cause  which  this  court 
would  be  compelled  to  pass  by.  This  would  be  increasing  appellate  jurisdic- 
tion oh  principled  Very  different  from  the  received  opinions  and  judifeial  habits 
of  that  state,  and,  it  has  been  argued,  equally  inconsistent  with  the  rights  Ex- 
tended to  them  by  congress.  We  fdel  no  difficulty  from  the  bearing  of  the 
8€»venth  amendment  of  the  constitution  in  this  case,  because,  if  this  be  a  suit  at 
common  law,  in  the  sense  of  the  amendment,  the  object  was  to  secure  a  right 
tJ  the  individual,  and  that  i'ight  has  been  tendered  to  him  and  declined.  The 
wioMs  of  the  amendment  p.ret  "The  right  to  the  trial  by  jury  shall  be  pre- 
selrved.*'  Nor  are  we  at  liberty  to  treat  this  as*  an  appeal  in  a  cause  of  equity 
jurisdiction  under  the  act  of  1803;  because  the  party  has  not  brought  up  his 
cinse  by  appeal,  but  by  writ  of  error.  The  present  case  is  one  which  may  be 
treat-ed  as  a  bill  of  exceptions,  or  a  case  submitted ;  since,  giving  the  utmost 
forde  to  the  testimony  in  favor  of  Armor,  we  are  of  opinion  that  the  judgment 
must  be  reversed.  We  shall  proceed,  therefore,  to  examine  the  merits  upon  that ' 
principle,  without  committing  ourselves  either  upon  the  extent  of  the  appel- 
late power  of  this  court  over  that  of  Louisiana,  or  the  appropriate  means  of 
exercising  it. 

Facts  on  tAe  Merits. — ^The  mferits  of  this  case  may  be  comprised  within  the 
following  state  of  facts :  Parsotis  was  a  merchant  and  considerable  ship  6wner, 
established  in  Boston,  and  in  the  habit  of  trading  to  New  Orleans.  Eben  Fiske 
was  a  commission  merchant  established  'in  New  Orleans,  with  whom  Parsons 
opened  a  correspondence  on  the  1st  of  October,  1821,  with  a  commission  to 
call  upon  his'  previous  correspondetits,  Wi  and  N.  Wyef,  for  a  balance  supposed 
to  be  in  their  hands.  The  transactions,  in  the  course  of  which  the  purchase 
was  made  which  constitutes  the  present  cause  of  action,  commenced  with  the 
letter  of  the  19th  of  October,  1821,  the  tenor  of  which  furnishes  the  true  ex- 
position of  the  nature  and  extent  of  the  mandatory  power  under  which  Fiske 
acted  for  Parsons.  The  material  passages  are  these :  "  I  have  concluded  to 
send  the  brig  Betsey,  John  Virgin,  master,  for  New  Orleans.  She  will  prob- 
ably sail  next  week.  If  you  can  purchase  one  hundred  and  fifty  hogsheads  of 
very  good  tobacco,  should  theife  be  any  at  market,  etc.  If  these  articles  can 
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be  procurad  I  wish  it  done  at  once,  etc.  You  will  please  draw  on  me  for  the 
funds  to  pay  for  the  cargo." 

The  examination  of  Fiske  furnishes  these  further  explanations  of  the  rela- 
tion in  which  he  acted  with  regard  to  Parsons.  In  the  latter  part  of  his  dep- 
osition he  says,  "he  was  the  correspondent  of  Parsons,  from  whom  he  received 
goods  on  consignment,  and  transacted  his  business  exclusively  in  New  Orleans 
from  the  year  1821  to  July,  1825,  and,  in  all  purchases  by  him  for  Parsons, 
received  the  accounts  and  transacted  the  business  in  his  own  name,  and  never 
signed  his  name  as  agent  for  Parsons;"  and,  further,  "that  when  he  made  pur- 
chases the  bills  of  parcels  were  made  out  in  his,  Fiske's,  name,  and  the  accounts^ 
assured  in  the  books  of  the  different  merchants  in  his  name."  And  in  the  com- 
mencement of  his  deposition  he  says  "  that  the  general  course  of  the  transactions 
between  them  was,  that  the  said  Parsons  sent  out  to  New  Orleans,  iron,  steel, 
etc.,  consigned  to  witness,  which  he  would  sell  as  occasion  offered,  most  fre- 
quently on  credit.  That  the  vessels,  of  the  said  Parsons  visited  New  Orleana 
every  year,  when  witness,  on  account  of  said  Parsons,  purchased  from  the 
merchants  of  New  Orleans  tobacco,  cotton,  etc.,  and  such  articles  as  Parsons- 
would  request,  which  were  put  on  board  of  Parsons'  vessels  and  on  his  account 
transported  to  different  ports  of  Europe  and  America.  To  put  himself  in 
funds  for  these  purchases  so  made,  witness  drew  his  bills  of  exchange  on  said 
Parsons,  which  had  always  been  duly  accepted  and  paid  until  August,  1825." 
"That  witness  would  charge  said  Parsons  with  purchases  made  for  him  as  well 
as  for  the  disbursements  of  his  vessels  and  other  expenses  and  charges,  and 
would  credit  said  Parsons  with  bills  drawn  on  him  from  time  to  time,  and  the 
proceeds  of  nails,  iron,  steel,  etc.,  as  sold;"  and  then  refers  generally  to  the  ac- 
counts annexed  to  the  deposition  for  further  explanations  on  the  nature  of  their 
dealings.  By  reference  to  these  accounts  it  appears  that  the  bills  were  disposed 
of  generally  at  market  as  opportunity  offered,  and  that  he  never  acted  under 
the  idea  of  being  restricted  to  the  drawing  of  bills  to  pay  the  vendor  in  that 
mode,  specifically,  for  each  purchase.  With  regard  to  the  particular  purchase 
under  consideration,  Fiske  swears  that  the  payment  in  bills  made  a  part  of  the 
contract,  and  that  the  bills  drawn  were  all  paid  except  two,  making  up  the 
balance  here  sued  for.  And  it  has  been  thought  to  have  some  influence  upon 
the  merits  of  plaintiff's  demand,  that  at  the  time  of  this  purchase  Fiske  stated 
to  Armor  that  he  was  about  to  purchase  on  account  of  Parsons,  and  showed 
him  the  letters  of  Parsons  which  refer  to  the  order  to  purchase  tobacco  for 
loading  The  Mary  and  Betsey,  for  which  object  this  purchase  was  made.  How 
far  the  case  of  the  plaintiffs  below  can  be  aided  by  those  letters  will  presently 
be  seen.  The  simple  question  under  this  state  of  facts  is,  was  Parsons  charge- 
able to  Armor  as  vendor  of  this  parcel  of  tobacco?  This  must  be  decided 
either  upon  the  general  powers  vested  in  Fiske  or  the  particular  circumstances 
of  this  purchase. 

§  4-8.  A  principal  is  hound  by  the  act  of  his  agent  no  further  tham,  he  author- 
izes the  agent  to  hind  him. 

The  general  rule  is  that  a  principal  is  bound  by  the  act  of  his  agent  no 
further  than  he  authorizes  that  agent  to  bind  him,  but  the  extent  of  the  power 
given  to  an  agent  is  deducible  as  well  from  facts  as  from  express  delegation. 
In  the  estimate  or  application  of  such  facts,  the  law  has  regard  to  public  se- 
curity, and  often  applies  the  rule  that  "  he  who  trusts  must  pay."  So,  also, 
collusion  with  an  agent  to  get  a  debt  paid  through  the  intervention  of  one  in 
failing  circumstances  has  been  held  to  make  the  principal  chargeable  on  the 
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ground  of  immoral  dealing.  To  one  or  other  of  these  heads  all  the  cases  are 
reducible;  and  into  one  or  other  of  these  classes  it  is  necessary  to  bring  the 
present  case,  or  Parsons  is  not  chargeable. 

It  has  been  argued  that  Fiske  was  the  general  agent  of  Parsons  for  the  pur- 
chase of  cargoes  to  load  his  vessels,  and,  as  such,  had  power  to  bind  him  as  orig- 
inal vendee  to  this  plaintiff.  That  he  possessed  a  general  power  to  draw  bills 
in  payment  for  such  cargoes,  and  was  either  bound  to  accept  such  bills  or  be- 
came bound  by  colluding  to  create  a  credit  to  Fiske,  which  exposed  the  com- 
munity to  imposition.  But  all  this  argument  turns  upon  a  misapprehension  of 
the  nature  of  the  transactions  between  Parsons  and  Fiske. 

§  49.  EcterU  of  authority  where  the  agerit  is  empowered  topurcham^  and  dra/vo 
biUs  or  pay  out  of  funde  in  his  /lands. 

Every  one  knows  that  a  bill  of  exchange  is  the  substitute  for  the  actual 
transmission  of  money  by  sea  or  land.  Power,  therefore,  to  draw  upon  a 
house  in  good  credit,  and  to  throw  those  bills  upon  the  market,  is  equivalent 
to  a  deposit  of  cash  in  the  vaults  of  the  agent.  There  is  not  the  least  tittle  of 
evidence  in  the  cause  to  show  that  Parsons  meant  to  use  the  credit  of  Fiske,  or 
to  authorize  him  to  pledge  the  credit  of  Parsons  in  any  thing  but  the  negotia- 
tion of  bills.  This  depended  on  the  confidence  which  merchants  who  wished 
to  remit  from  New  Orleans  would  place  in  the  solvency  and  integrity  of  the 
drawer  and  drawee,  and  had  no  connection  whatever  with  the  application  of 
the  money  thus  raised  to  the  purchases  ordered  by  the  principal.  As  to  those 
purchases,  the  agent  was  authorized  to  go  no  further  than  to  apply  the  funds 
deposited  with  him.  And  the  case  is  reduced  to  the  plain  and  simple  rule  to 
be  found  everywhere,  from  the  time  of  Shower  and  Lord  Holt  down:  "that  if 
I  give  my  servant  money  to  purchase  for  me,  and  he  use  it,  and  purchase  on 
credit,  I  am  not  bound,  though  the  article  come  in  fact  to  my  use."  There  are 
few  if  any  cases  to  be  found  in  modern  English  books  on  this  subject;  for  the 
plain  reason  that  the  nature  and  effects  of  such  a  commission  or  employment 
are  too  well  understood  in  that  country  to  have  admitted  of  litigation.  All 
the  cases  which  have  arisen  there  of  a  recent  date,  except  where  the  ground 
of  collusion  has  been  resorted  to,  are  cases  of  purchases  on  credit.  Such  are 
those  of  Addison  and  Gandasequi,  4  Taunt.,  574,  and  some  others  that  have 
been  quoted.  The  case  of  Wilson  v.  Hart,  7  Tatmt.,  295,  was  a  case  of  col- 
lusion. If,  in  the  present  case.  Parsons  were  chargeable  with  any  unfair  deal- 
ing, or  the  practice  of  uncandid  or  collusive  means  of  saving  the  balance  for 
which  it  appears  Fiske  had  overdrawn,  it  cannot  be  questioned  that  he  is  charge- 
able. But  on  this  part  of  the  case  two  considerations  are  important,  the  first 
of  which  relates  to  the  amount  of  the  bills  which  Parsons  refused  to  accept, 
and  the  second,  the  particular  notice  communicated  to  Armor  of  the  object 
and  limits  of  Fiske's  power  to  draw.  Of  the  general  power  to  protest  the 
bills  of  one  who  has  overdrawn,  there  can  be  no  question,  for  it  is  the  only 
security  which  one  who  gives  a  power  to  draw  bills  and  throw  them  on  the 
market,  or  perhaps  to  draw  at  all,  has  against  the  bad  faith  of  his  correspondent. 
On  this  subject  he  takes  the  risk  of  paying  the  damages,  if  in  fault,  or  of  throw- 
ing them  on  the  other,  if  he  has  actually  abused  his  trust.  It  is  a  question 
between  him  and  his  correspondent.  It  is  true  that  in  this  case  the  amount 
protested  appears  to  have  gone  far  beyond  the  balance  acknowledged  by  Fiske. 
But  then  Fiske  held  a  large  quantity  of  tobacco  in  store  which  Parsons  might 
very  well  suppose  would  not  be  given  up  to  his  order  after  protest  of  the  bills, 
and,  in  refusing  payment  to  such  an  amount,  may  have  had  in  view  an  indemnity 
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against  this  farther  loss ;  a  loss  which  actnallj  was  incurred;  so  that  in  this 
he  is  not  chargeable  with  wi^fot^^*. 

^  The  second  consideration  is  equally  important  in  its  bearing  upon  this  part 
of  the  case.  Parsons,  in  his  correspondence^  alleges  as  his  justification  for  re- 
fdsing  acceptance,  that  he  had  limited  Fiske  in  his  purchases  for  The  Mary  and 
Betsey  to  the  application  of  the  funds  in  his  hands.  The  balance  due  on  gen- 
eral account  by  a  correspondent  is,  in  mercantile  language,  a  fund  in  his  hands; 
and  so  the  correspondence  shows  that  it  was  understood  to  be  in  this  instance. 
Fiske  swears  that  at  the  time  of  the  purchase  from  Armor  he  showed  Armor 
the  letters  from  Parsons  on  the  subject  of  the  purchase  of  the  cargo  for  The 
Mary  and  Betsey;  and  by  referring  to  the  letters  of  the  9th  of  June  and  5th 
of  July,  1825,  which  must  be  here  meant,  we  find  both  expressly  referring  to 
the  application  of  "  funds  in  hand,"  and  the  latter  intimating  that  the  whole 
purchase  will  scarcely  absorb  *'  all  the  funds  in  hand."  So  direct  an  intimation 
that  the  purchase  of '  these  cargoes  was  to  balance  the  accounts  between  them, 
removes  all  ground  for  imputing  collusion  to  parties.  As  to  the  currency  given- 
to  these  bills  by  the  regular  acceptance  and  payment  of  them  up  to  the  date 
of  the  bills,  if  this  is  to  deprive  a  merchant  of  the  only  check  he  has  for  his 
security,  by  preventing  him  from  ever  refusing  his  acceptance,  credit  would  be-  • 
come  a  misfortune.  Nor  does  it  aflfecfc  the  merits  of  this  cause  that  the  orig- 
inal contract  was  made  for  a  payment  in  bills.  Such  was  not  the  negotiation 
to  which  Parsons  had  limited  Fiske;  it  was  no  more,  as  between  Parsons  and 
Armor,  than  a  purchase  of  bills,  with  the,  cash  received  for  the  tobacco,  and  a 
purchase  against  which  Armor  was  not  without  a  warning,  furnished  by  the 
letters  which  Fiske,  his  own  witness,  swears  he  submitted  to  Armor  prior  to 
the  negotiation.  It  was  creating  new  funds  for  a  purchase,  not  purchasing 
with  the  funds  already  created,  or  in  the  hands  of  Fiske. 

Jvdgm&nJt  reversed: 
MANELLA  v.  BARRY. 

(3  Cranch,  41tM48.  '1806.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  The  court  has  endeavored  to  bestow  on  this  cause  the 
attention  to  which  it  is  alike  entitled  by  its  own  importance,  by  the  situation 
of  one  of  the  parties  who  is  a  stranger  to  our  language  and  our  laws,  and  by 
the  ability  and  zeal  with  Which  it  .has  been  argued  at  the  bar.  The  action 
claims  from  the  defendant  the  value  of  three  cargoes  of  tobacco,  purchased  by 
him  as  the  agent  of  the  plaintiffs,  which  were  captured  on  a  voyage  to  Europe, 
and  condemned  as  prize.  The  foundation  of  the  claim  is,  that  he  deviated  from 
the  instructions  which  were  given  for  the  government  of  his  conduct,  and  is, 
therefore,  liable  for  the  loss  which  has  been  sustained. 

§  60«  An  agent  is  hound  to  follow  the  instrtcciions  of  his  principal. 

That  an  agent  is  bound  to  pursue  the  orders  of  his  principals,  and  is  answer- 
able for  any  injury  consequent  on  his  departing  from  them,  however  fair  may 
have  been  bis  motives  for  such  departure,  is  a  plain  principle  of  law  which  has 
not  been  drawn  into  question ;  and  the  only  inquiry  in  this  case  is,  has  the  de- 
fendant obeyed  or  deviated  from  his  instructions?  The  circuit  court  was  of 
opinion  that  they  sanctioned  his  conduct,  and  it  is  the  propriety  of  that  opinion 
which  is  now  to  be  reviewed  in  this  court.  It  depends  on  the  true  construc- 
tion of  the  letter  of  the  27th  of  January,  1798,  written  by  Bernardo  Lacost€^'on 
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bebalf  of  ibe  plaintifFsyof  wbich  Juan  Alonzo  Menendez  Conde  was  the  bearer, 
and  on  the  testimony  which  is  stated  in  the  bills  of  exoeptions.  This  letter  in- 
troduces Menendez  as  the  agent  of  the  plaintiffs  who  werp  principally  ccm- 
oemed  in  the  importation  of  tobacco  into  Spain,  and  declares  a  confidence  that 
the  defendant  will  embrace  the  business  as  his  own,  and  execute  it  with  his 
wonted  attention.  After  some  general  observations  which  relate  to  the  pno- 
posed  transaction,  and  which  seem  to  be  founded  on  the  idea  that  the  defend- 
ant and  Menendez  are  to  be  associated  in  the  business,  the  letter  becomes  more 
definite.  The  writer  says,  "  with  this  the  said  Mr.  Menendez  takes  an  order 
for  twenty  thousand  quintals  of  tobacco,,  to  be  shipped  for  this  place  in  seven 
or  eight  vessels,  and  in  not  less  than  six,  under  which  condition  the  insurance 
will  be  made  here.  You  will  take  care  to  seek  captains  of  fidelity,  American 
born,  and  that  all  the  crews  conform, to  the  most  rigorous  ordinances.  For 
greater  clearness  the  shipments  (las  expediciones)  will  be  made  according  to  the 
following  formalities:  1st.  You  will  lade  the  vessels  in  your  own  name,  stating 
that  they  are  on  your  own  account  and  risk  as  an  American  citizen,  and  con- 
sign them,'-  etc.  This  instruction  is  followed  by  ten  others  which  seem  princi- 
pally designed  to  conceal  the  real  character  of  the  cargoes,  and  to  facilitate 
their  escape  from  cruisers.  At  the  close  of  these  instructions,  the  following 
words  are  added:  "  I  refer  you  to  that  which  the  bearer  will  communicate  to 
you  verbally,  respecting  this  business,  who  is  sent  on  purpose  to  superintend 
the  shipment  (va  solo  para  presenciar  la  expedicion)^  and  you  will,  upon  the 
whole,  act  for  the  advantage  of  the  interested,  taking  care  to  keep  this  business 
a  secret,  in  order  to  prevent  a  rise  in  your  market,  and  its  being  known  that  it 
is  for  foreigners,  but  always  that  it  is  on  your  own  account  as  an  American 
citizen." 

In  the  execution  of  this  commission,  the  defendant  shipped  two  cargoes,  the 
one  on  board  a  Danish  and  the  other  on  board  a  Moorish  vessel,  each  of  which 
was  captured  and  condemned  as  prize,  the  one  by  the  French,  and  the  other  by 
the  English.  These  shipments  were  made  with  the  full  approbation  of  Menen- 
dez, and  it  is  in  proof  that  American  vessels  were  not  at  the  time  to  be  procured. 
Before  the  order  was  completed,  the  government  of  the  United  States  adopted 
such  measures  for  repelling  the  hostile  aggressions  of  France,  as  to  justify  an 
opinion  that  open  and  declared  war  between  the  two  nations  would  soon  take 
place.  Under  the  impression  of  these  measures,  Mr.  Menendez  considered  the 
American  name  as  no  longer  affording  a  neutral  character  to  the  cargo,  and  di- 
rected it  to  be  shipped  on  account  and  risk  of  Charles  Longhy,  of  Genoa,  who 
was  a  correspondent  of  the  plaintiffs.     These  instructions  were  complied  with. 

The  tobacco  so  shipped,  which  came  safe,  was  received  without  complaint; 
biit  a  largo  quantity  shipped  in  The  Henrietta,  was  captured  by  a  British  cruiser, 
carried  into  Halifax,  and  there  condemned  as  prize.  For  the  price  of  these 
three  cargoes  this  action  is  brought.  The  inquiry  respecting  the  two  first  will 
rest  both  on  the  instructions  given  to  the  defendant,  and  on  the  power  of  Men- 
endez ;  that  respecting  the  last  rests  solely  on  the  power  of  Menendez. 

§  61,  Where  an  agent  of  a  foreign  merchant  is  sent  to  a  merchant  here  with  a 
letter  of  instructions,  the  instructions  are  to  the  a^ent  and  not  to  thenierchant. 

It  is  alleged  that  the  orders  under  which  the  defendant  acted  enjoined  him 
to  employ  only  American  vessels,  and  that  in  employing  those  of  other  neutral 
powers,  he  violated  these  orders.  But  there  is  certainly  not  one  syllable  in  the 
letter  which  contains  any  instruction  to  the  defendant  relative  to  the  employ- 
ment of  vessels,  or  which  confines  the  transportation  of  the  tobacco  to  be  pur- 
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chased  to  American  vessels.  The  court  thinks  it  a  fair  construction  of  the  letter, 
that  full  powers  in  this  respect  were  confided  to  Menendez,  and  that  Barry 
might  counsel  with  him,  but  was  to  comply  with  his  directions.  Menendez  is 
declared  to  be  the  agent  of  the  plaintiffs,  and  the  full  extent  of  this  term  is  not 
limited  in  any  part  of  the  letter.  He  brings  with  him  an  order  for  twenty 
thousand  quintals,  to  be  shipped  in  six,  seven,  or  eight  vessels,  under  which  con- 
dition the  insurance  is  to  be  made  in  Spain.  These  are  not  instructions  to 
Barrj^;  they  are  communications  to  him  of  the  instructions  given  to  Medendez, 
so  far  as  was  necessary  for  his  understanding  the  views  of  the  plaintiffs,  and 
facilitating  those  views,  under  the  authority  of  Menendez.  The  order  of  which 
Menendez  was  the  bearer  was  for  himself;  and  the  degree  of  aid  expected  from 
Barry  is  described  in  the  letter.  Barry  might  have  been  unable  or  unwilling 
to  undertake  the  business.  In  any  event  of  that  kind,  the  enterprise  was  not, 
certainly,  at  an  end ;  but  Menendez  might  obtain  other  assistance.  From  the 
nature  of  the  case,  therefore,  as  well  as  from  the  expression  of  the  letter,  the 
order  was  in  the  possession  and  power  of  Menendez,  the  agent,  to  whom  direc- 
tions relative  to  the  shipment  of  the  tobacco,  in  a  certain  number  of  vessels, 
had  been  given,  and  who  is  declared  to  have  been  sent  to  America  for  the  pur- 
pose of  superintending  those  shipments.  Having  made  this  explanation  of 
the  business  confided  to  Menendez,  the  letter  adds,  "you  will  take  care  to  seek 
captains  of  fidelity,  American  born,''  etc.  Those  inquiries  Barry,  an  American 
merchant,  could  make  much  more  successfully  than  Menendez,  a  foreigner,  and, 
therefore  was  directed  to  make  them.  But  respecting  the  character  of  the  ves- 
sels to  be  employed,  no  agency  on  the  part  of  Barry  was  necessary  further 
than  to  comply  with  such  directions  as  he  might  receive,  and  no  directions  re- 
specting the  vessels  to  be  employed  were  given  him,  because  those  directions 
were  given  to  Menendez.  The  instructions  to  Barry,  to  seek  for  American  cap- 
tains, are  founded  not  upon  instructions  to  employ  American  vessels,  which 
were  given  to  him,  for  none  such  were  given,  but  upon  the  instructions  which 
were  given  to  Menendez.  They  are  founded  on  the  idea  that  American  vessels 
would  be  employed;  but  as  circumstances. might  render  the  employment  of 
them  ineligible,  it  was  reasonable  to  suppose  that  some  discretion  would  be  al- 
lowed to  Menendez  in  this  respect;  accordingly,  the  private  instructions,  as 
stated  in  the  bill  of  exceptions,  only  directed  him  to  employ  neutral  vessels. 

The  idea  that  the  power  on  this  subject  was  completely  in  Menendez,  and 
not  in  Barry,  is  confirmed,  by  observing  that  in  the  extended  and  minute  rules 
which  are,  for  greater  clearness,  laid  down  for  his  government  respecting  the 
transportation  of  the  tobacco,  not  one  syllable  is  said  concerning  the  character 
of  the  vessels  in  which  it  was  to  be  shipped,  a  direction  which  would  certainly 
not  have  been  omitted,  had  the  subject  not  been  confided  to  the  general  agent. 
It  is  also  apparent,  from  the  letters  in  the  bill  of  exceptions,  that  the  subject 
was  so  understood  by  both  Menendez  and  Barry.  When  to  these  circumstances 
it  is  added  that  American  vessels  were  sought  for  at  the  time  and  could  not  be 
obtained,  it  seems  to  the  court  perfectly  clear  that  with  respect  to  the  tobacco 
shipped  in  the  Moorish  and  Danish  vessels,  the  conduct  of  the  defendant,  being 
sanctioned  by  Menendez,  was  free  from  all  exception. 

§  62. and  the  merchant  may  assume  that  the  agent  has  power  to  depart 

fram  his  instructions  in  case  of  change  of  circumstances. 

The  claim  for  the  cargo  of  The  Henrietta  stands  on  stronger  ground,  because 
the  defendant  was  explicitly  instructed  to  lade  the  vessels  in  his  own  name, 
stating  that  the  cargoes  were  shipped  on  his  own  account  and  risk.     On  this 
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part  of  the  case,  the  defendant  must  seek  for  a  justification  in  the  full  powers 
of  Menendez  to  vary  the  orders  given  to  him.  These  orders  have  been  said  to 
be  free  from  all  obscurity,  and  in  themselves  they  unquestionably  are  so.  Barry 
<5ould  not  have  doubted  the  positiveness  of  his  instructions  to  ship  the  to- 
bacco as  his  own  property.  The  defense  he  sets  up  is,  that  he  was  justified  in 
conforming  to  the  directions  of  Menendez,  varying  those  instructions.  An  ex- 
amination of  this  defense  leads  to  a  still  more  critical  investigation  of  the  letter 
of  the  27th  of  January.  It  has  been  already  observed  that  Menendez  is  stated 
in  the  letter,  introducing  him  to  Barry,  to  be  the  agent  of  the  plaintiffs  and 
the  bearer  of  their  orders  for  the  tobacco  which  was  to  be  purchased.  As  it 
was  not  unreasonable  to  expect  that  a  person,  crossing  the  Atlantic. in  this 
character,  would  have  some  discretionary  power  to  change  instructions  with  a 
-change  in  circumstances,  so  as  to  be  enabled  to  adapt  his  conduct  to  those  cir- 
cumstances, ready  faith  would  be  given  to  all  expressions  which  would  convey 
this  idea;  and  if  no  such  power  was  intended,  no  expressions  ought  to  have 
been  used  which  could  excite  and  cherish  the  idea.  The  rules  stated  to  Mr. 
Barry,  as  those  by  which  his  conduct  would  be  governed,  are  declared  to  relate 
to  the  part  he  was  expected  to  take  in  the  "  expedicion^'^  which  the  court  trans- 
late transportation,  or  conveyance,  of  the  tobacco  to  Europe.  One  of  these 
being,  that  the  tobacco  was  to  be  shipped  in  his  own  name,  it  follows  that  this 
part  of  the  subject  was  included  in  the  Spanish  term  ^^ expedicion,'^^  All  these 
rules  conclude  with  a  reference  to  verbal  communications,  to  be  made  by  the 
Agent  himself,  who  is  expressly  declared  to  go  to  the  United  States  for  the  sole 
purpose  of  attending  to  this  very  part  of  the  transaction,  ^^vaaolo  para  preserv- 
<:iar  la  expedidonP  This  reference  to  the  verbal  communications  of  Menendez, 
unqualified  by  any  restriction  whatever,  is  a  declaration  of  complete  confidence, 
placed  at  least  in  his  veracity,  by  the  plaintiffs,  and  is  a  full  authority  given  by 
them  to  Barry  to  credit  the  representations  which  he  should  make.  How  else 
is  it  to  be  understood?  What  right  could  Barry  have  to  say  to  those  who  had 
referred  him  to  the  verbal  communications  which  their  agent  should  make  to 
him  on  a  particular  subject,  that  he  did  not  believe  those  communications? 

It  is  argued  that  although  no  limitation  is  expressed  to  the  credit  which 
Barry  was  to  give  to  the  representations  of  Menendez,  yet  it  must  be  neces- 
sarily understood  that  he  could  not  change  those  things  which  were  expressly 
directed ;  that  the  verbal  communications  referred  to  were  to  be  conformable 
to,  not  subversive  of,  the  written  instructions ;  that  on  the  idea  of  a  power  to 
alter  the  written  instructions,  it  was  useless  to  give  them,  and  was  only  neces- 
sary to  send  out  Menendez  with  a  full  authority  to  govern  the  whole  transac- 
tion. But  in  the  course  of  human  affairs,  it  is  not  unusual  for  a  principal  to  give 
in  detail  his  ideas  of  the  line  of  conduct  to  be  observed  by  his  agent,  and  yet 
to  allow  a  departure  from  that  line  of  conduct,  under  particular  circumstances. 
It  would  not  have  been  extraordinary,  had  these  rules  for  the  conduct  of 
Barry  been  followed  by  a  declaration  that  in  a  total  change  of  circumstances, 
as  in  the  event  of  America's  becoming  a  belligerent,  he  was  to  ship  the  tobacco, 
not  as  American,  but  as  neutral  property.  Had  Barry  been  the  sole  agent, 
this  right  to  exercise  his  discretion,  if  intended  to  be  placed  in  him,  would 
have  been  mentioned  in  his  letter.  But  Barry  was  neither  the  sole  nor  the 
principal  agent.  He  was  known  to  the  plaintiffs  only  by  recommendation, 
and  while  he  was  employed  because  an  American  merchant  could  make  the 
proposed  purchases  to  greater  advantage,  and  because  an  American-  name  was 
required  to  cover  the  property.    Menendez  was  the  confidential  agent,  known 
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to  and  trusted  by  the  plaintiffs^  who  brought  with  him  the  order  for  the  pur- 
chases, and  caiae  on  purpose  to  attend  to  the  conveyance  of  the  tobacco  to 
Europe.  In  the  instructions  to  Menendez,  therefore,  would  any  discretion  rela- 
tive to  the  transportation  of  the^  tobacco  be  found,  and  it  was  enough  that 
Barry  was  referred  to  his  verbal  communications.  The  words  which  follow  the 
reference  to  the  verbal  communications  of  Menendez,  though  npt  those  which 
decide  the  opinion  of  the  court,  are  not  absolutely  unimportant;  they  are,  "and 

^  you  will,  upon  the  whole,  act  for  the  advantage  of  the  parties  interested."  To 
what  do  these  words,  "upon  the  whole,"  refer?  Unquestionably  to  the  verbal 
conimunications  as  well  as  to  the  written  instructions.  They  were  both  to 
regulate  the  conduct  of  the  defendant.  The  caution  which  follows  these  words 
is  understood  by  the  counsel  for  the  plaintiffs  to  limit  their  extent,  and  to 
direct  that  in  acting  for  the  advantage  of  the  interested,  he  was  yet  to  keep 

.  secret  that"  the  tobacco  belonged  to  foreigners. 

There  is,  unquestionably,  great  force  in  this  observation ;  and  if  the  justifi- 
cation of  Barry  rested  solely  on  the  power  given  him  in  this  clause,  to  act  for 
the  best,  it  would  be  doubtful  how  far  it  would  avail  him.  The  court,  however, 
considers  those  words  principally  applying  to  the  purchases,  and  as  indicative 
of  an  expectation  that  a  state  of  things  would  remain  in  which  the  tobaccso 
was  to  retain  the  character  of  American  property  rather  than  as  limiting  the 

.  powers  of  Menendez  over  this  part  of  the  subject  in  the  event  of  such  re  vol  u- 
tipn  as  would  make  America  a  belligerent.  The  court  forbears  to  make  a 
critical  examination  of  the  words,  because  its  opinion  is  formed  on  the  charac- 
ter in  which  Menendez  came  to  America,  as  stated  in  the  letter  introducing 
him  to  Barry.  That  letter  warranted  the  belief  that  he  was  the  principal  and 
confidential  agent  of  the  plaintiffs ;  that  he  had  particular  instructions  for  the 

.  government  of  his  conduct,  and  that  Barry  was  to  receive  and  trust  his  verbal 
communications,  especially  on  the  subject  of  expediting  the  tobacco  to  Spain. 
It  is  impossible  to  read  the  letters  from  Menendez  to  Barry,  which  form  a  part 
of  the  bill  of  exceptions,  without  feeling  a  conviction  that  this  was  the  under- 
standing of  the  parties.  He  approves  the  conduct  of  the  defendant  in  the  style 
of  a  man  whose  approbation  gave  a  sanction  to  it,  and  when  he  directs  the 
shipments  to  be  made  in  the  name  of  Charles  Longhy,  of  Grenoa,  he  says,  "  if 
jou  act  conformably  to  what  I  have  here  mentioned  as  to  further  shipments,  I, 
from  this  moment,  approve  thereof,  and  that  it  may  appear,  and  to  save  you 
from  any  accident  that  may  occur,  as  also,  that  such  has  been  with  my  knowledge 
and  approbation,  you  are  to  keep  this  letter  in  your  possession  in  order  that  at 
no  time  whatever,  you  should  be  chargeable  with  the  consequences."  Such 
was  the  opinion  which  the  confidential  agent  of  the  plaintiffs,  in  possession  pf 
their  private  instructions,  entertained  of  his  own  powers.  He  was  not  mistaken 
in  their  extent;  at  least  the  defendant  had  no  right  to  believe  him  mistaken. 
On  his  arrival  he  declared  to  Barry  that  he  was  in  possession  of  private  in- 
structions, distinct  from  those  which  were  contained  in  the  letter  of  the  27th 
of  January.  He  produced  those  instructions.  The  chief  clerk  of  Barry  read 
so  much  of  them  as. related  to  vessels;  and  they  did  not  require  that  the  ship- 
ments should  be  made  in  American,  but  in  neutral  vessels;  and  in  the  letter  pf 
Menendez  to  the  chief  clerk,  dated  on  the  14th  June,  and  accompanying  that 
of  the  same  date  addressed  to  the  defendant  directing  him  to  ship  the  tobacco 
as  the  property  of  Charles  Longhy,  of  Genoa,  he  says,  referring  to  a  copy  of 
his  private  instructions,  "you  will  see  that  I  am  expressly  ordered  to  make  the 
shipmeuts  in  neutral  vessels,  and  that  the  property  shall  appear  as  that  of  a 
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neutral  subject."  What  right  had  he  to  suspect  that  the  confidential  agent  of 
the  plaintiffs,  to  whose  verbal  cooimunications  they  referred  him,  had  forged 
instructions  which  he  produced  as  those  of  his  principals? 

The  counsel  for  the  plaintiffs  question  the  existence  of  these  private  instruc- 
tions and  demand :  their  production.  But  how.  were  they  to  be  authenticated  ? 
Only  by  Menendez  himself.  Are  not  then  their  contents  to  be  proved  by  the 
declarations  of  Menendez,  by  his  stating  them,  and  by  the  chief  clerk  of  Barry, 
who  read  a  part  of  them?  To  the  court  it  appears  that  in  such  a  case  as  this^ 
the  proof  respecting  them  is  as  ample,  and  satisfactory  as  ought  to  be  re- 
quired. 

After  taking  this  extensive  view  of  the  case,  of  the  powers  of  Menendez, 
and  of  the  confidence  the  defendant  was  bound  to  repose  in  him,  jt  only  re- 
mains briefly  to  observe  that  the  directions  he  gave  were  not  such  as  to 
.awaken  suspicion.  On  the  14th  of  June,  1798,  when  these  instructions  were 
^given,  America  had  ceased  to  be  a  neutral  power.  War,  it  is  true,  was  not 
formally  declared,  but  it  had  commenced  in  fact,  and  hostilities  were  author- 
ized by  that  department  of  the  government  which  is  invested  with  the  power  of 
making  war.  In  such  a  state  of  things  the  course  which  prudence  would  have 
dictated  to  the  plaintiffs,  had  they  been  themselves  in  the  United  States,  cer- 
tainly was  to  cover  the  tobacco  as  neutral,  not  as  American  property,  and  when 
their  agent,  possessing  private  instructions,  directed  the  property  to  be  shipped 
as  neutral,  not  as  American,  the  defendant  would  have  been,  culpable  in  thwart- 
ing him. 

It  is  scarcely  necessary  to  add  that  Menendez  stated  himself  to  be,  and 
probably  was,  something  more  than  an  agent.  He  declared  himself  to  be  in- 
terested in  the  cargoes.  This  declaration,  under  all  the  circumstances  of  the 
case,  was  not  to  be  discredited.  Upon  that,  however^  the  judgment  of  the 
court  is  not  founded.  The  letter  of  the  27th  of  January  represented  him  as 
the  principal  and  confidential  agent  of  the  plaintiffs,  whose  verbal  communi- 
cations were  to  be  trusted.  He  declared  himself  to  possess  particular  instruc- 
tions respecting  a  transaction  which  he  came  to  superintend,  and  under  those 
instructions  he  gave  orders  which  the  defendant  has  obeyed.  The  court  is  of 
opinion  that  in  so  doing  the  defendant  is  justifiable,  and  no  error  has  been 
committed  in  the  court  below  in  so  instructing  the  jury. 

Upon  the  other  part  of  the  exceptions,  the  price  given  for  the  tobacco,  it  is 
unnecessary  to  say  more  than  that  there  is  no  error  in  the  opinion  of  the  court. 

Affirmed. 

UNITED  STATES  v.  MARTIN. 
(Circuit  Court  for  New  York:  2  Paine,  68-74.     1882.) 

Statement  of  Facts. —  This  was  an  action  of  debt  on  an  official  bond.     On 

the  trial  exception  was  taken  to  the  introduction  in  evidence  of  a  transcript 

-from  the  treasury  department;  first,  because  not  evidence  under  any  count  in 

the  declaration,  and  second,  because  all  i  the  items  were  not  contained  in  the 

transcript.     A  letter  of  Hagner,  agent  of  the  United  States,  was  also  objected  to» 

Opinion  by  the  Court. 

As  to  the  first  objection,  the  counsel  seems  to  be  under  a  misapprehension 
with  respect  to  the  counts.  There  is  a  count  upon  an  insimul  oomjputaasent,  and 
the  settlement  and  statement  of  the  balance  were  at  all  events  admissible  under 
.that  count. 
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§  63.  Treasury  transcripts  in  evidence. 

As  to  the  second  objection,  I  think  it  was  not  necessary  that  the  transcript 
should  contain  all  the  items.  The  provision  in  the  act  of  congress  is,  that  in 
every  case  of  delinquency,  where  a  suit  is  or  has  been  instituted,  a  transcript 
from  the  books  and  proceedings  of  th«  treasury,  certified  by  the  register,  and 
authenticated  under  the  seal  of  the  department,  shall  be  admitted  as  evidence ; 
and  the  court  trying  the  cause  shall  be  thereupon  authorized  to  grant  judgment 
and  award  execution  accordingly.  And  by  the  fourth  section  it  is  declared 
that,  in  suits  between  the  United  States  and  individuals,  no  claim  for  a  credit  shall 
be  admitted  upon  trial  but  such  as  shall  appear  to  have  been  presented  to  the  ac- 
counting officers  of  the  treasury  for  their  examination,  and  by  them  disallowed 
in  whole  or  in  part,  except  in  certain  cases  specified,  not,  however,  covering  the 
present  case.  Under  these  provisions  in  the  statute,  it  is  not  perceived  what  possi- 
ble benefit  could  result  to  the  defendant  from  the  transcript  containing  all  the 
items.  So  far  as  any  credits  were  involved,  the  court  could  enter  into  no  ex- 
amination unless  they  had  been  presented  to  the  treasury  department  and  dis- 
allowed ;  and  that  was  matter  to  be  shown  on  the  part  of  the  party  claiming 
the  credit;  and  if  any  objection  was  to  be  made  to  any  charge  against  the  de- 
fendant, that  was  matter  to  be  shown  on  his  part,  and  he  was  bound  to  pro- 
duce the  evidence  necessary  to  raise  that  inquiry. 

But  a  verdict  having  been  given  for  the  defendant,  all  this  is  immaterial  if 
the  court  erred  in  admitting  the  letter  from  Peter  Hagner  to  the  defendant,  of 
the  20th  of  September,  1816.  By  the  eleventh  section  of  the  act  of  1837,  the 
transcripts  are  to  be  certified  by  the  auditors  instead  of  the  register;  and  the 
orifices  of  accountant  and  additional  accountant  are  abolished,  and  the  appoint- 
ment of  auditors  authorized,  and  the  duties  of  accountants  transferred  to  them. 
By  the  act  29th  April,  1816,  an  additional  accountant  of  the  war  department 
is  required  to  be  appointed,  whose  duty  it  shall  be  to  adjust  and  settle  all  the 
accounts  in  that  department  existing  at  the  conclusion  of  the  late  war  and  then 
unsettled.  This  act  was  limited  to  one  year  and  the  end  of  the  next  session  of 
congress  thereafter.  The  authority  given  to  the  assistant-accountant,  under 
this  act,  is  special,  and  it  might  be  a  sufficient  answer  to  the  admissibility  of 
the  letter  of  Hagner,  that  it  did  not  appear  to  relate  to  accounts  coming  within 
the  act.  Its  being  addressed  to  Hugh  E.  Martin,  late  captain  13th  Infantry, 
may  afford  reasonable  belief  that  such  was  the  fact,  if  the  letter  was  at  all  ad- 
missible ;  but  it  should  appear  clearly  that  it  related  to  matters  within  the  scope 
of  his  authority ;  and  besides,  the  transcripts  introduced  in  evidence  show  that 
upon  the  settlement  of  the  19th  September,  1816,  a  credit  was  claimed  for  en- 
listing twelve  recruits  which  was  at  the  time  suspended,  but  afterwards  ad- 
mitted ;  and  a  further  credit  of  $30  is  allowed  him  for  advances  made  to  a  surgeon 
for  medical  services.  These  credits  must  have  been  allowed  in  consequence  of 
claims  set  up  by  Martin,  and  show  that  the  settlement  referred  to  in  Hagner's 
letter  could  not  have  been  understood  as  closing  all  accounts.  These,  however, 
may  be  considered  objections  going  to  the  weight  of  evidence,  but  not  to  its 
competency;  but  I  think  the  evidence  altogether  inadmissible,  and  should  have 
been  rejected  by  the  court. 

§  64.  An  agent  of  the  public  does  not  hind  his  principal  by  his  dedarations^ 
v/nless  dearly  acting  within  his  authority  and  empowered  to  make  them. 

This  letter  bears  date  after  the  settlement  of  the  account;  and  it  would  be  a 
very  dangerous  principle  to  adopt,  that  the  United  States  are  bound  by  the 
declarations  or  confessions  of  their  agents,  made  after  the  transaction  was  done. 
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In  the  case  of  Lee  v.  Monroe  &  Thornton,  7  Cranch,  368,  the  question  came 
under  the  consideration  of  the  court,  "  How  far  the  United  States  were  bound 
by  the  declarations  and  representations  made  by  their  agents ; "  and  the  court 
seems  to  make  a  distinction  between  agents  of  the  public  and  of  private  per- 
sons and  lay  down  the  rule  that  the  principal  is  not  bound  unless  it  most  mani- 
festly appears  that  the  agent  was  acting  within  the  scope  of  his  authority,  a,nd 
was  empowered,  in  his  capacity  as  agent,  to  make  the  declaration  or  represen- 
tation which  is  relied  on  as  the  ground  of  relief.  But  I  apprehend  this  letter 
would  not  have  been  admissible  even  if  Hagner  be  considered  as  standing  on 
the  same  footing  as  the  agent  of  a  private  person.  Hagner  himself  would  have 
been  a  competent  witness,  and  should  have  been  examined,  and  might  have  ex- 
plained the  incongruity  between  his  letter  and  the  subsequent  statement  of  the 
account  made  by  himself.  2  Caines  Eep.,  106.  In  the  case  of  Leeds  v.  The 
Marine  Ins.  Co.  of  Alexandria,  2  Wheat.,  383,  this  general  rule  is  laid  down, 
that  the  answer  in  chancery  of  an  agent  is  not  evidence  against  his  principal, 
nor  are  his  admissions  in  pais  unless  when  they  are  a  part  of  the  resgesta. 

§  55.  liepresentationa  of  an  agent  in  doing  an  act  within  the  scope  of  his  avr 
thority  are  binding  upon  the  principal. 

This  rule,  as  laid  down  by  Phillips,  in  his  treatise  on  the  Law  of  Evidence, 
is  that  the  representations  of  an  agent  in  doing  an  act  within  the  scope  of  his 
authority  is  evidence  against  the  principal  himself,  for  what  the  agent  says  may 
be  explanatory  of  or  determine  the  quality  of  the  act  which  it  accompanies, 
and  is  as  binding  on  the  principal  as  the  act  itself.  Thus,  what  an  agent  says 
at  the  time  of  a  sale  which  he  is  employed  to  make  is  evidence  as  part  of  the 
transaction  of  selling,  but  the  principal  is  not  bound  by  the  representations  of 
an  agent  at  another  time;  and  this  is  a  sound  distinction,  and  the  only  safe  rule 
to  be  adopted.  The  declarations  or  representations  must  accompany  the  act, 
fio  as  to  be  considered  as  forming  a  part  of  the  res  gesta.  10  Johns.,  479 ;  1 
Camp.,  389.  The  letter  of  Mr.  Hagner  does  not  come  within  this  rule,  and 
should  have  been  rejected,  even  on  this  ground,  without  relying  on  any  distinc- 
tion between  an  agent  of  the  government  and  of  an  individual. 

The  judgment  of  the  court  below  must  be  reversed  without  costs,  and  a 
-venire  facias  de  novo  awarded,  returnable  in  this  court. 

BOSSEAU  V,  O'BRIEN. 
(Circuit  Court  for  lUinois:  4  Bissell,  395-404.    1869.)  •» 

Opinion  by  Dbummond,  J. 

Statement  op  Facts. —  This  was  a  bill  filed  by  Peter  Bosseau  for  the  specific 
performance  of  an  alleged  contract  of  sale  made  by  the  defendant  with  the  com- 
plainant, in  August,  1864.  The  question  is  whether  there  was  a  contract  of 
^e  made  at  that  time  of  such  a  character  that  the  plaintiff  is  entitled  to  have 
the  contract  performed.  The  defendant  was  at  that  time  the  owner  of  the 
land.  The  bill  sets  forth  that  a  contract  was  made,  and  the  answer  denies  it, 
and  insists  upon  the  statute  of  frauds.  The  plaintiff  seeks  to  make  out  the 
existence  of  the  contract,  through  a  sale  by  James  McGrew  as  the  agent  of 
the  defendant,  and  the  testimony  consists  mainly  of  the  letters  and  correspond- 
ence between  Mr.  McGrew  and  the  defendant,  and  the  deposition  of  Mr. 
McGrew  himself. 

It  is  proper,  in  the  first  place,  to  look  at  the  written  evidence,  about  which, 
of  course,  there  can  be  no  mistake.    The  first  is  a  letter  from  Mr.  McGrew 

155 


§56.  AGSNCY. 

to  the  defendant,  dated  December  28,.  1863.  It  should  be  observed  that  Mo- 
'.  Grew  resided  at  Kankakee  city  and  the  defendant  at  Lawrenceburg,  Indiana. 
In  that  letter  Mr.  McGrew  informed  the  defendant  what  the  amount  of  taxes 
upon  his  land  was,  and  stated  to  him  a  willingness  on  his  part  to  pay  the  same, 
also  asked  him  whether  the  lands  were  for  sale  and  at  what  price,  and  informed 
,  him  he  was  a  real  estate  agent  and  willing  to  serve  him.  The  defendant,  on  the 
29th  of  January,  1864,  acknowledged  the  receipt  of  this  letter,  and  stated  to 
Mr.  McGrew  that  Mr.  A.  B.  True  had  done  business  for  him  and  attended  to 
.his  taxes.  He  asks  whether  the  lands  in  his  neighborhood  are  salable,  and  at 
what  price,  and  he  makes  this  remark  at  the  end  of  his  letter:  '*  Should  I 
make  up  my  mind  to  sell  the  whole  or  a  part  of  my  land,  I  may  take  occasion 
to  avail  myself  of  your  services."  Mr.  McGrew  answers  this  letter  on  the  5th 
of  February,  in  which  he  says,  "  There  is  beginning  to  be  some  sale  for  real 
estate  in  the  county,"  telling  him  that  he  should  think  his  lands  ought  to  seli 
for  five  to  eight  dollars  an  acre;  that  there  is  a  great  deal  of  unimproved  land 
offered  for  sale,  and  that  it  is  difficult  to  realize  on  that  kind  of  land.  On  the 
22d  of  March,  McGrew  writes  to  the  defendant  and  asks  him  at  what  price  he 
will  sell  two  or  three  of  his  quarter  sections  of  land ;  tells  him  if  he  could 
get  $10  an  acre  on  what  was  called  canal  terms,  being  one  fourth  down,  the 
balance  in  one,  two  and  three  years,  with  six  per  cent,  interest  annually,  in  ad- 
vance, that  it  would  be  a  good  sale.  The  language  is,  "  would  be  a  big  sale." 
On  the  14:th  of  May  the  defendant  replies  to  this  letter,  saying  that  he  would 
not  like  to,  take  $10  an  acre  for  the  land  referred  to  by  Mr.  McGrew;  but  he 
says,  "  I  have  two  quarter  sections  near  Manteno  [the  land  in  controversy], 
which  I  will  take  $10  per  acre  for  on  the  time  and  terms  you  propose." 

§  56.  ^  statement  in  a  letter  to  a  real  estate  a'genty  that  "  /  will  sell "  certain 
land,  etc.,  does  not  authorize  the  agent  to  sell. 

It  appears  by  the  testimony  of  McGrew  that  when  he  received  this  letter  he 
advertised  the  land  for  sale.  On  the  20th  of  May,  Mr.  McGrew  answers  this 
letter,  and  gives  him  a  description  of  the  land  which  he,  the  writer,  understood 
the  defendant  owned,  and  among  which  tracts  are  the  S.  E.  and  S.  W.  J,  sec. 
25,  and  says  that  he  thought  he  could  sell  those  tracts  and  another  one,  being 
the  ones  near  Manteno,  at  $10  an  acre,  but  he  had  been  so  long  in  getting  an 
answer  that  the  parties  to  whom  he  thought  he  might  sell  might  have  bought 
elsewhere.  He  says,  "  Please  answer,  and  state  if  you  still  own  the  lands  as 
above  described.  If  so,  shall  I  sell  the  three  first-named  tracts  at  $10  per  acre, 
if  I'have  an  opportunity?"  two  of  which  tracts  were  the  south  half  of  section 
25 ;  so  that  there  was  a  distinct  question  put  by  Mr.  McGrew  to  the  defendant 
whether  he  should  sell  this  tract  of  land.  This  letter  does  not  seem  to  have 
been  answered  by  the  defendant  until  the  2d  of  July,  ^yhen  he  says,  "  I  will 
sell  the  two  quarter  sections  in  section  25,  32  north,  range  12  east,  at  $10  per 
acre  on  the  terms  stated  in  your  former  letter.  These  tracts  are  those  next  to 
Manteno."  It  is  to  be  observed  that  the  question  had  been  distinctly  put,  "  Shall 
I  sell."  The  defendant  does  not  tell  him  he  may  sell,  but  he  says,  "  I  will  sell " 
these  tracts  of  land.  This  is  all  there  was  of  a  written  character  up  to  the 
time  that  the  transaction  took  place  between  McGrew  and  plaintiff  —  indeed 
only  authority,  oral  or  written,  upon  which  it  could  be  said  Mr.  McGrew  had 
a  right,  as  representing  the  plaintiff  to  dispose  of  this  land.  Xbe  question  is 
whether  upon  this  evidence  as  it  stands  there  was  any  written  authority  to  sell 
the  land.  It  seems  to  me  clear  that  there  was  not.  He  had  asked  for  tho  au- 
thority.    The  authority  had  not  been  given,  but  he  had  said,  "  I  will  sell  the 
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land,''  I  do  not  atithorize  you  to  sell  it,  but^*  I  Will  sell ''  it 'on  th^  terms  that 
you  namd. 

On  the  llih  of  Angust,  1864,  a  bargain  was  madia  between  the  plaintiff  and 
Mr.  McQrew  of  which'  this  writing  is  the  evidence :  "  Received  of  Peter  Bbsseati 
$100  to  apply  as  part  of  the  firdt  payment  on  the  south  half  section  25,  32,  R. 
12  E.  sold  to  him  this  day  at  $10  per  acre,  on  canal  terms,  balance  of  first  pay- 
ment to  b^  made  as  soon  as  contract  is  made  which  ivill  be  within  thirty  days, 
payments  to  be  as  follows:  one  fourth  down,  balance  in  one,  two  and  three 
years,  with  interest  at  six  per  cent,  annually,  in  advance.  Cornelius  O'Brien, 
by  James  McGrew,  agent."  And  on  the  same  day  McGrew  wrotfe  to  the  de- 
fendant stating  that  he  had  sold  the  tract  of  land  at  |10  an  acre  on  canal 
terms  as  he,  the  defendant,  *^had  instructed  him,"  with  the  request  that  the  de- 
fendant would  send  a  warranty  deed  properly  executed,  and  that  he  woqjd  re^ 
turn  the  notes  and  mortgage  for  the  deferred  and  the  cash  payment.  On  the 
next  day,  August  12th,  he  wrote  to  the  defendant  stating  that  he  had  forgotten- 
to  name  the  party  to  whom  the  deed  should  be  made  and  with  whom  the  trans- 
action had  taken  place;  and  in  this  letter  he  names  the  plaintiff  Peter  Bbsseau  ' 
and  the  consideration  money  —  $3,200. 

To  these  letters  he  received  no  reply  from  the  defendant^  and  it  is  to  be  re- 
mariced  that  he  did  not  tell  him  the  whole  of  the  arrangement  that  had  been 
madci  between  him  and  the  plaintiff;  in  other  words,  he  did  not  send  him  a 
copy  of  the  receipt  which  he  had  given,  as  the  agent  of  the  defendant,  to  the 
plaintiff.     One  quarter  of  the  cash  had  not  been  paid,  but  only  $100. 

Not  having  received  any  reply  to  these  letters  of  August  11th  and  12thi  he 
wrote  again  on  the  12th  of  September  to  the  defendant,  in  which  he  recapitu- 
lated that  he  had  on  the  11th  of  Angast>  sold  for  him  the  south  half  section  25, 
at  $10  an  acre  on  canal  terms  as  he  had  been  ^^  instructed  to  d6  "  by  the  de- 
fendant. Hd  repeats  that  he  had  sent  f6r 'a  warranty  deed;  and  refeiis  to  the 
fact  that  he-  had  not  given  the  name  of  the  pnrc^haser  and  that  might  be  the 
reason  why  the  deed  had  not  been  sent^  and  in  thisfae^  reiterates  the  request  that 
a  deed  should .  be  forwarded  at '  his  earliest  convenience,  and  says  that  he  will' 
then  send  the  cash  payment  and  notes  and  mortgage.  On  the  9th  of'  Novem- 
ber he  writes  again  to  the  defendant,  stating  that  he  had  expected  to  see  him- 
before  that  time.  Between  the  date  of  these  last  two  letters  he  had  seen  the 
defendant.  He  had  gone  to  Lawrenoeburg  and  had  an  interview  with  the  de- 
fendant. That  was  in  October,  and  he  says,  ^'  I  called  the  defendant's  attention 
to  the  matter  of  making  the  deed  to  Bossean  of  said  lands.  He  stated  that  he 
and  his  wife  would  be  at  Chicago  within  the  next  two  or  three  weeks,  and  that 
he  would  then  come  down  to  Kankakee,  execute  the  deed,  and  have  the  mort- 
gage and  notes  executed  to  them  and  the  matter  closed  up."  The  statement  of 
the  defendant  in  relation  to  what  took  place  at  that  time  is,  that  he  ^'distinctly 
and  emphatically  disavowed  any  connection  whatever  with  this  act  of  McQ-rdw 
as  his  agent." 

On  the  1st  of  December,  the  defendant  wrote  McGrew  a  letter  in  which  he 
says,  among  other  things,  "As  soon  as  I  feel  better  I  will  come  out;  until  which 
time  I  will  postpone  farther  action  as  to  making  a  deed,  etc.  If  you  can  inform 
the  parties  who  intended  to  purchase,"  etc.  Nothing  being  done,  the  defendant 
not  having  been  to  Kankakee  nor  seen  McGrew,  on  the  30th  of  January,  1865, 
the  latter  again  writes  to  the  defendant,  introducing  Mr.  Comstock,  who  now 
first  comes  upon  the  scene,  to  whom  he  had  intrusted  the  notes  and  mortgage 
and  the  cash  payment  that  had  been  made,  with  a  request  that  he  would  hand 
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the  whole  over  to  the  defendant,  and  in  this  letter  he  reiterates  the  expression 
so  often  nfiied  in  this  correspondence,  "  This  is  the  land  I  sold  for  you  last  sum- 
mer at  $10  per^re,  on  canal  terms,  as  you  authorized."  Comstock's  deposition 
has  been  taken,  and  he  states  that  he  went  to  Lawrenceburg,  and  that  he  tend- 
ered the  money  and  notes  and  mortgage  to  the  defendant,  and  that  they  were 
declined;  and  defendant  say&  that  he  distinctly  refused  to  have  anything  to  do 
with  it  in  any  way,  denying  all  authority  on  the  part  of  McGrew  to  make  sale 
of  his  land.  The  money,  notes  and  naoctgage,  thus  being  refused  by  the  defend- 
ant, were  returned  to  Mr,  McGrew,  and  were  produced  from  his  possession  when 
his  deposition  was  taken.  The  deed,  notes  and  mortgage  are  added  as  exhibits 
to  his  deposition.  The  money,  the  $100  which  waa  paid  on  the  11th  of  August, 
still  remains  with  Mr.  McGrew.  The  remainder  of  the  cash  payment  was  not 
received  by  Mr.  McGrew,  and  of  course  remains  with  the  plaintiff. 

There  are  three  notes  which,  as  now  written,  bear  date  August  11,  1864,  pay- 
able one,  two  and  three  years  after  date,  respectively,  for  $896,  $848v  and  $800, 
signed  by  Peter  Bosseau.  The  testimony  of  McGrew  is  that  these  notes  and 
the  cash  were  tendered  within  thirty  days.  The  date  of  the  notes  was  origi- 
nally January,  1865.  That  is  admitted  by  Mr.  McGrew  in  his  testimony,  and  it 
is  manifest,  upon  an  inspection  of  the  notes,  that  such  was  the  fact.  The 
original  date  is  erased,  and  August  11, 1864,  written  over  the  erasure;  what  day 
in  January  the  notes  bore  date  is  not  perhaps  very  clear,  but  it  is  certain  that 
the  original  date  was  January,  1866 ;  in  fact,  it  must  have  been  January  30  or 
31,  1865,  because  the  mark  of  the  *'  3  "  is  very  distinct  in  all  the  notes.  The 
same  is  true  of  the  date  of  the  mortgage. 

§  67.  jFhcts  not  amounting  to  a  ratification. 

The  only  serious  question  that  I  can  see  in  the  case  is,  whether  the  defendant 
ever  ratified  this  act  of  McGrew  as  his  agent.  McGrew  did  make  the  sale; 
that  is,  he  made  the  contract.  Was  it  ratified  by  the  defendant?  I  do  not 
think  that  it  was;  neither  do  I  think  that  the  terms  upon  which* the  defendant 
said  he  would  sell  the  land,  even  if  we  can  suppose  that  there  was  an  implied 
authority  to  sell,  were  complied  with  in  the  contract.  A  quarter  cash  was  not 
paid  at  the  time  that  the  contract  was  made.  If  the  plaintiff  relies  upon  the 
contract  as  binding,  he  must  show  that  the  contract  was  made  in  conformity 
with  the  instructions  of  defendant;  and  if  it  was  a  complete  contract,  then 
those  instructions  must  have  been  complied  with  fully  and  entirely;  and  it  can- 
not be  pretended,  I  think,  even  if  we  concede  that  he  was  instructed  to  sell  in 
this  ambiguous  sort  of  a  way,  that  the  instructions  were  complied  with.  He 
clearly  was  informed  that  McGrew  had  sold  the  land  for  him  but,  as  I  have 
said,  -he  was  not  told  the  precise  terms  of  the  contract.  He  was  not  told,  in 
other  words,  that  only  $100  earnest  money  had  been  paid,  and  that  the  re- 
mainder was  to  be  left  until  the  deed  was  obtained.  A  copy  of  the  receipt 
was  not  forwarded  to  him  as  it  ought  to  have  been.  No  answer  was  made 
to  these  letters.  That  did  not  look  like  ratification.  The  deed  was  not  for- 
warded. That  certainly  did  not  look  like  ratification.  The  defendant  did 
not  manifest  any  desire  to  receive  the  cash  payment.  The  only  doubtful  cir- 
cumstance is  a  paragraph  in  the  letter  of  December  1,  1864,  but,  fairly  con- 
strued, can  that  be  treated  as  a  ratification  of  this  act  of  McGrew?  Does  it 
look  as  though  the  defendant  understood  there  was  a  certain  contract  binding 
upon  him,  with  which  he  had  anything  more  to  do  than  simply  to  carry  out  its 
terms  as  agreed  upon  between  McGrew  and  the  plaintiff?  I  think  not.  He 
says,  "I  will  postpone  further  action  as  to  making  the  deed,"  of  which  you  can 
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inform  parties  "  who  intend  to  purchase."  Not  "  who  have  purchased,"  but 
"  who  intend  to  purchase."  He  clearly  does  not  treat  it  or  regard  it  as  a  con- 
tract complete  and  finished,  and  in  relation  to  which  all  he  had  to  do  was  to 
make  a  deed  and  receive  the  money,  notes  and  mortgage.  The  fair  interpreta- 
tion of  this  whole  arrangement,  I  think,  is  this,  that  McGrew,  being  a  land 
agent,  was  very  anxious  to  sell  all  he  could,  as  by  sales  he  obtained  his  com- 
mission and  his  living.  The  very  moment  he  was  told  defendant  was  willing 
to  sell  this  land,  he  advertised  it,  claims  that  he  had  authority  to  sell,  repeats 
again  and  again  that  he  was  authorized  to  sell,  and  sells,  presuming  that  the 
defendant  would  ratify  the  act,  and  it  being  understood  that  there  was  a  cer- 
tain something  to  be  done  by  the  defendant,  in  which  he  was  to  have  the  power 
of  choice  and  determine  as  to  the  nature  and  character  of  the  transaction. 

Independent  of  the  writings,  there  is  nothing  but  the  testimony  of  Mr.^  Mo- 
Grew  ;  and  whatever  would  have  a  bearing  upon  the  contract  made  with  the 
plaintiff,  of  course  it  would  he  affected  by  the  statute  of  frauds.  All  that  the 
plaintiff  can  rely  upon  is  his  written  contract.  There  is  no  pretense  that  there 
was,  or  could  be,  an  oral  contract  with  such  payment  and  part  performance  as 
will  take  it  out  of  the  statute  of  frauds.  Whatever  possession  there  was,  was 
unknown  at  the  time;  and  so  far  as  the  evidence  shows,  not  authorized  by  the 
defendant.  The  defendant  never  received  any  portion  of  the  money,  and  there 
was  not,  therefore,  what  could  be  properly  called  part  payment  and  the  pos- 
session of  the  land.  I  say  it  must  have  been  the  understanding  of  the  parties- 
that  there  was  some  action  to  be  done  on  the  partf>f  the  defendant;  that  it 
was  incomplete  and  unfinished  because  of  the  testimony  relating  to  the  notes, 
and  the  mortgage.  They  were  not  executed  until  January,  1865  —  nearly  six 
months  after  the  transaction  had  taken  place.  The  explanation  given  by  Mr^ 
Comstock  of  the  alteration  in  the  date  of  these  notes,  which  McGrew  admits 
he  made,  was  that  the  defendant  ought  to  have  interest  from  the  date  of  the 
contract,  but  while  that  may.  be  true,  and  a  sufficient  explanation  of  the  erasure 
and  the  new  date  to  the  notes,  still  it  also  demonstrates  that  the  transaction 
was  unfinished  on  the  11th  of  August,  1864. 

It  is  nothing  more  than  fair  that  we  should  take  Mr.  McGrew's  explanation 
of  his  own  conduct.  From  this  it  will  appear  that  although  he  said  he  was 
authorized  to  make  this  sale,  yet  that  it  was  an  inference  of  his.  He  nowhere- 
says  in  his  deposition  that  he  was  authorized,  but  he  presumed  or  supposed  that 
he  was  authorized.  He  is  asked  whether  he  was  authorized  by  O^Brien  to  re- 
ceive the  $100. 

"  -4.  I  considered  myself  so. 

"  Q.  Give  your  reason  for  considering  yourself  authorized  by  Mr.  O'Brien  to- 
receive  that  payment  of  $100. 

"  A.  From  my  correspondence  with  Mr.  O'Brien,  the  fact  that  he  knew  I  was 
acting  as  real  estate  agent,  and  that  I  had  written  him  once  that  I  had  an 
offer  for  some  of  his  lands,  which  he  declined,  but  in  reply  stated  that  he  would 
take  ten  dollars  per  acre  for  this  on  the  terms  that  I  had  specified  as  connected 
with  the  other  offers." 

That  is  his  explanation.  Compare  it  with  the  facts.  O'Brien  had  told  him 
he  would  take  $10  an  acre  for  this  half  section  of  land.  After  he  had 
told  him  so  he  had  asked  him,  '*  Shall  I  sell  for  you  "  on  such  terms?  No  re- 
ply. He  at  the  time  did  not  consider  it  authority  to  sell,  but  he  asked  for 
authority.  That  the  authority  was  given,  was  an  inference  of  Mr.  McGrew^ 
not  warranted,  as  I  think,  by  the  facts. 
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It  is  sought  now  to  make  oiit  a  ratification.  I  think  the  facts  do  not  war- 
rant the  conclusion  that  there  was  a  ratification  of  this  unauthorized  act  of  Mr. 
McGreW.  This  concerns  real  estate  by  which  the  defendant  is  to  be  deprived 
of  his  title  to  the  land.  The  evidence  should  be  clear  and  distinct,  and  of  such 
a  character  that  there  could,  not  be  any  hesitation  in  the  mind  of  a  fair  and 
candid  person  when  scanning  it,  in  coming  to  the  conclusion  that  the  authority 
wad  either  given,  or  that  the  ieict  which  was  done  by  thie  party  was  ratified  as 
the  act  of  the  principal. 

It  will  be  observed  that  McGrew,  after  being  subjected  to  a  pretty  rigid 
cross-examination,  when  asked  when  the  notes  and  mortgages  were  tendered  to 
him,  says  that  they  were  tendered  immediately  after  their  execution.  That 
niust  have  been  the  latter  part  of  January  or  the  first  of  February,  1865.  I 
have  thus  gone  through  with  all  the  evidence  that  bears  upon  the  question;  and 
have  come  to  the  conclusion  that  there  was  no  authority  given  to  McGrew  by 
the  defendant  to  sell  this  land,  neither  has  thete  been  any  ratification  by  the' 
defendant  of  the  contract  made  by  McGrew  on  the  11th  of  August,  1864.  I 
have  thus  far  said  nothing  of  *  the  interest  which  Mr.  Comstock  had  in  this 
property,  or  of  the  circumstances  of  the  alleged  inadequate  price  for  which  the 
property  was  sold.  Mr.  Comstock  was  equally  interested  with  the  plaintiff  in 
this  contract,  advanced  some  of  the  purchase  money,  and  even  one-half  of 
the  $100  that  were  origiflally  paid,  and  helped  to  make  up  the  tender  that 
was  offered  to  the  defendant  by  Comstock  in  February,  1865 ;  but  I  lay  no  par- 
ticular stress  on  thes6  additional  facts.  They  might  become  material  under 
another  aspect  of  the  case. 

The  bill  will  be  dismissed. 

HATCH'  V.  CODDINGTOK. 
(5  Otto,  48-58.    1877.) 

Ebrob  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. — This  was  an  action  of  trover  for  certain  bonds  of  the* 
Pacific  Railroad  Company  which  the  plaintiff  claimed  under  a  transfer  in  writ- 
ing, signed  by  Edmund  Eice  as  president  of  the  company,  and  dated  May  13j 
1859.  Thomas  B.  Coddington  &  Co.  held  the  bonds  as  security  on  a  contract 
made  with  the  company  on  April  21,  1859,  the  contract  having  been  executed 
by  Eice  as  president  and  Nelson  as  vice-president.  The  bonds  were  deposited 
under  a  resolution  dated  July  13,  1858,  authorizing  Rice  to  dispose  of  the  first 
mortgage  bonds  of  the  company,  borrow  money  and  purchase  supplies  for  the 
road,  and  to  "make,  execut^  and  deliver  in  the  name  and  on  behalf  of  said 
company,  such  obligations,  bills  of  exchange,  contracts  and  agreements  in  writ- 
ing, as  will  enable  hini  or  such  agent  or  agents  to  carry  out  the  powers  and 
authority  above  conferred,"  etc.  It  was  claimed  that  the  above  power  was 
rescinded  by  a  subsequent  resolution,  which  is  sufficiently  referred  to  in  the 
opinion. 

Opinion  by  Me.  Justice  Strong. 

We  concur  with  the  circuit  court  in  the  opinion  that  Mr.  Eice  was  author- 
ized by  the  resolution  of  the  board  of  directors  of  July  13,  1858,  to  make  the 
contract  with  the  defendant,  which  it  is  claimed  he  made  on  the  21st  of  April, 
1859.    That  resolution   was  very  broad.     As  appears  from  its  preamble,  it 
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aimed  to  provide  promptly  means  for  the  construction  of  one  hundred  miles  of 
the  comi>any's  railroad,  and  to  guard  against  default  in  the  performance  of  the 
conditions  upon  which  the  credit  of  the  state  had  been  loaned ;  and  these  aims 
were  intended  to  be  secured  in  part  with  the  aid  of  the  state  loan,  that  is,  #ith 
the  aid  of  the  state  bonds  delivered  to  the  company.  The  preamble  having 
avowed  such  purposes  was  followed  by  a  resolution  which  expressly  conferred 
upon  Mr.  Kice,  the  president  of  the  company,  several  distinct  powers.  The 
first  was  to  Sell  or  hypothecate  the  first  mortgage  bonds  of  the  company  (there- 
after to  be  issued)  for  such  suin  or  sums  as  he  might  think  for  the  interest  of . 
the  company.  A  second  power  given  was  to  borrow  money  oh  behalf  of  the 
company  in  such  sums,  for  such  leihgfh  of  time,  arid  at  such  a  rate  of  interest 
as  he  might  think  proper.  And,  thirdly,  he  was  erhpowered  to  purchase  iron 
rails,  locomotives,  machinery,  etc.,  for  the  conipany  on  such  terms  as  he  might 
deem  advisable;  arid,  to  einable  him  to. carry  out  these  powers  and  authority, 
lie  tvas  empowered  to  make,  execrite  arid  deliver  obligations,  Ibilh  6t  excharige, 
contracts  and  agreements  of  the  conipany. 

§  69.  Where  an  ageht  has  authority  id  idtrow  inoney^  etc.j  he  may  deliver  thk 
necessary  securities. 

It  i^  difficult  to  see  what  Words  would  hJEite  been  nibre  comprehensive  for  the 
grant  of  power  to  do  everythinff  which,  in  the  judgment  of  Mr.  Rice,  was  nec- 
essary or  advisable,  either  for  borrowing  motiejr  or  purchasing  iron  for  the  coni- 
pany. A  general  power  to  borrow  money  inoliides  authority  to  give  to  the 
lender  the  ordinary  securities  for  the  suin  borrowed.  Among  these  are  bonds, 
notes,  or  acceptances  and  collaterals.  But  the  resolution  went  further.  It  con- 
ferred power  to  make  coritracts  and  agreements,  siich  isis  would  enable  MK 
Rice  to  borrow  money  or  to  make  parchasiBs  of  railroisid  iron ;  riot  merely  coti- 
iractis  of  purchase,  but  contracts  arid  agreements  that  might  enable  him  to 
ifeffect  a  purchase.  An  engagement  to  give  collaterals  as  a  security  for  money 
borrowed  or  for  the  payment  of  a  debt  incurred  for  irori  is  surely  within  the 
limits  of  sucL  a  power.  This  disposes  of  the  first  question  mised  by  the  as- 
signments of  error.  We  hold  that  there  is  nothing  in  the  agreement  of  April 
21,  1859,  transgressive  of  the  power  w-ith  which  the  president  of  the  Company 
was  clothed  by  the  resolution  of  the  directors. 

§  60.  Persoris  who  deal  with  an  ageht  hefore  notice  of  recall  of  his  powers 
are  not  affected  hy  the  recaU.     '  •  . 

We  are  also  of  opinion  that  the  power  thus  Conferred  was  riot  revoked  oi* 
withdrawn  by  the  subsequent  resolutioris  of  Jariuary  23  and  February  3,  1859. 
They  made  no  refererice  to  the  action  of  the  board  in  1858,  or  to  any  powers 
conferred  by  thiat  action  upon  the  president  of  the  company.  Undoubtedly 
they  conferred  authority  upon  Mr.  Nelson  actirig  as  president  of  the  compiany 
in  the  absence  of  the  president  to  dispose  of  the  bonds;  but  such  authority 
was  not  inconsistent  with  the  coriciirrdnt  existence  of  the  like  power  in  Rice. 
Two  persoris  may  be  employed  separately  to  negotiate  the  sale  or  hypotheca- 
tion of  bonds,  and  either  may  thus  dispose  of  them.  If  a  disposition  be  made 
by  orie,  of  course  the  other  will  be  tinable  to  exisrcise  the  power  with  which  he 
was  clothed;  but,  until  a  sale  or  hypothecation  is  made,  either  may  make  it. 
Moreover,  in  this  case  there  is  no  evidence  that  knowledge  of  the  resolutions  of 
January  23  and  February  3,  1859,  was  ever  communicated  or  intended  to  be 
communicated  to  the  defendant.  The  authority  given  to  Mr.  Rice  was  ex- 
hibited to  him.  On  its  face  it  was  a  continuing  authority  on  which  he  had  a 
right  to  rely  until  notified  of  its  revocation.  Persons  who  deal  with  an  agent 
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before  noUce  of  the  recall  of  his  powers. are  not  affected  by  the  recall.  2  Kent's 
Cora.,  644,  note;  Fellows  v.  Steamboat  Company,  38  Conn.,  197;  Tier  v.  Samp- 
son, 35  Vt.,  179;  Morgan  v.  Stell,  5  Binn.  (Pa.),  305.  It  follows,  therefore, 
very  plainly  there  was  no  error  in  the  refusal  of  the  circuit  judge  to  instruct 
the  jury  that  if  the  resolution  of  July  13,  1858,  conferred  upon  Mr.  Rice  au- 
thority to  make  the  contract,  the  authority  was  withdrawn  by  the  resolutions 
of  January  23  and  February  3,  1859. 

At  the  trial  in  the  court  below  there  was  some  evidence  that  the  contract  set 
np  as  a  defense  by  the  defendant  was  not  unconditionally  delivered.     The 

'  plaintiff  alleged  that  when  it  left  the  hands  of  Mr.  Rice  on  its  way  to  the 
defendant,  after  his  signature,  two  conditions  accompanied  it.  One  was  that  it 
should  not  be  binding,  and  that  the  delivery  of  the  bonds  should  be  inoperative, 
unless  the  board  of  directors  of  the  company,  after  being  advised  thereof,  should 
approve,  ratify,  and  confirm  it.  The  other  condition  alleged  was,  that  if  forty 
of  the  bonds,  making  up,  with  the  forty-five  deposited  with  the  defendant,  the 
eighty -five  called  for  by  the  contract,  had  been  disposed  of  at  St.  Paul  by  the 
proper  oiBcer  of  the  company  who  had  them  in  charge,  the  contract  should 
not  be  binding.  Whether  such  conditions  had  been  imposed  was  a  question  of 
fact  properly  submitted  to  the  jury,  with  the  instruction  that,  if  they  had  been, 
the  contract  was  not  binding  unless  the  company  afterwards  ratified  and 
adopted  it.  It  therefore  became  a  material  inquiry  in  one  it^)ect  of  the  case 
whether  there  had  been  such  an  adoption  or  ratification  ;  and  the  defendant 
asked  the  court  to  instruct  the  jury  that  there  had  been  no  ratification  by  the 
railroad  company,  and  especially  that  a  certain  resolution  of  the  company, 
adopted  May  13,  1859,  and  communicated  to  the  defendant,  was  not  a  ratifica- 
tion. The  court  declined  to  give  such  instructions,  and,  we  think,  properly. 
We  think  the  resolution  referred  to  was  a  plain  acknowledgment  that  the  con- 
tract made  by  Mr.  Rice  with  the  defendant  was  binding  upon  the  company,  and, 
as  it  was  communicated  to  the  defendant,  it  was  notice  to  him  that  the  company 
acknowledged  its  obligation.  In  the  resolution  and  its  preamble  there  is  nothing 
which  denies  that  the  contract  to  which  it  refers  had  been  made,  or  asserts  that 
no  obligation  had  been  assumed.  On  the  contrary,  all  its  language  is  appro- 
priate to  a  contract  perfected.  It  is  an  admission  that  the  company  had  con- 
firmed and  accepted  it.  It  speaks  of  the  contract  as  made,  not  merely  proposed, 
and  asserts  an  impossibility  to  comply  with  its  terms,  not  of  an  impossibility  to 
enter  into  the  engagement.  It  authorizes  Newton  to  procure  a  surrender  of  the 
contract  and  a  return  of  the  bonds,  which  it  states  had  been  transferred  to 
Coddington  &  Co.  upon  such  terms  as  might  be  agreed  upon.  All  this  is  plain 
recognition  of  the  contract  as  a  binding  obligation,  and  an  assertion  of  a  wish 
to  obtain  a  release  from  it.  To  say  the  least,  it  is  inconsistent  with  any  intent 
to  treat  the  contract  as  imperfect  and  inoperative.  In  view  of  it,  we  think  the 
court  was  justified  in  refusing  to  charge  the  jury  as  requested;  and,  if  there 
was  error  in  the  mode  in  which  the  question  of  ratification  was  submitted,  it 
was  error  of  which  the  plaintiff  cannot  complain. 

It  is  unnecessary  to  notice  the  other  assignment  of  error,  in  view  of  what  we 
have  said. 

Judgment  (iffii^med, 
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POORMAN  V.  WOODWARU 
(21  Howard,  266-276.    1858.) 

Error  to  TT.  S.  Circuit  Court,  District  of  Ohio. 

Opinion  by  Mr.  Justice  Catron. 

Statement  of  Facts. —  Hood  and  nine  others,  including  the  defendants, 
made  a  note  of  hand  in  Ohio,  dated  October  24,  1849,  for  $15,000,  payable  to 
Woodward  &  Dusenberry,  thirty  days  after  date,  at  their  oflBce  in  New  York 
For  himself,  and  as  the  agent  of  the  other  makers,  Hood  applied  to  the  payees, 
Woodward  &  Dusenberry,  for  an  advance  of  money  on  the  note,  for  the  bene- 
fit of  all  the  makers  jointly.  Woodward  &  Dusenberry  agreed  with  Hood  to 
advance,  on  a  pledge  of  the  note,  as  security,  $6,000;  and  Hood  requested  them 
to  give  to  him  their  certificate  of  deposit  for  that  sum,  to  the  credit  of  John 
Ritchey,  cashier;  which  was  done,  and  Ritchey,  as  payee,  indorsed  the  paper 
to  Hood.  It  was  subsequently  presented  for  payment  by  honafide  holders,  and 
Woodward  &  Dusenberry  paid  the  full  amount  thereof  in  cash.  At  the  time 
the  certificate  of  deposit  was  given,  and  indorsed  by  Ritchey,  and  the  fifteen 
thousand  dollar  note  delivered  to  Woodward  &,  Dusenberry,  they  agreed  with 
Hood  that  if  he  should  return  to  them  the  certificate  of  deposit  they  would 
then  surrender  to  him  the  note.  The  money  advanced  not  having  been  re- 
funded, except  in  part,  this  suit  was  brought  in  assumpsit  to  recover  the  bal- 
ance. 

In  their  answer  to  a  bill  of  discovery.  Woodward  &  Dusenberry  admit  they 
were  advised  by  Hood  that  the  fifteen  thousand  dollar  note  "  had  been  executed 
by  himself  and  his  friends,  the  other  signers  thereof,  for  the  purpose  of  borrow- 
ing money  thereon  for  the  joint  benefit  of  all  of  them ; "  also,  "  that  at  the 
time  said  note  was  delivered  to  the  said  Woodward  &  Dusenberry,  they  issued 
and  delivered  to  said  Hood,  for  the  joint  use  and  benefit  of  all  the  parties  sign- 
ing said  note,  as  the  respondent  understood  it,  the  certificate  of  deposit  of  said 
Woodward  &  Dusenberry  for  the  sum  of  $6,000,  by  request  of  said  Hood, 
made  payable  to  the  order  of  John  Ritchey,  Esq.,  cashier  at  the  office  of  said 
Woodward  &  Dusenberry  in  New  York  city,  on  the  return  of  said  certificate, 
and  which  said  certificate  was  received  by  said  Hood  on  behalf  of  himself  and 
his  associates  as  so  much  cash."  Upon  this  and  other  evidence  in  the  case,  the 
counsel  for  the  defendants  (the  now  plaintiffs  in  error)  asked  the  court  to  in,- 
struct  the  jury,  that  if  they  should  find  from  the  evidence  that  Hood  was  only 
authorized  to  use  the  note  to  borrow  money  thereon  for  the  joint  benefit  of 
himself  and  the  other  makers  thereof,  and  that  at  the  time  the  plaintiffs,  Wood- 
waid  &  Dusenberry,  received  the  same  from  Hood,  and  delivered  to  him  the 
certificate  of  deposit,  they  had  notice  that  Hood  so  held  the  note  for  the  said 
purpose,  then  the  plaintiffs  were  not  entitled  to  recover  of  the  defendants; 
which  instruction  the  court  refused  to  give,  but  did  instruct  the  jury  that  the 
certificate  of  deposit  so  delivered  to  Hood  was  in  effect  money,  and  came  within 
the  authority  to  borrow  money.  Exceptions  were  taken  to  the  refusal  to  give 
the  charge  asked  for,  and  to  the  charge  as  given. 

§  61.  An  a^ent  who  is  authorized  to  negotiate  a  note  may  accept  a  certificate 
of  deposit  in  place  of  money. 

They  claimed  that  the  court  erred,  insisting  that  a  certificate  of  deposit  is  in 
no  sense  cash  or  money ;  it  is  simply  an  acknowledgment  of  a  debt,  with  a  prom- 
ise of  payment;  that  the  transaction  between  Hood  and  Woodward  &  Dusen- 
berry was  simply  the  exchange  of  one  form  of  negotiable  security  for  another; 
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and  that  this  was  clearly  a  breach  of  trust,  and  a  perversion  of  the  authority  to 
use  the  note  for  the  loan  of  money.  And  they  refer  to  the  following  authori- 
ties in  support  of  this  position:  Thorold  v.  Smith,  11  Modern,  71,  87;  Bartlett . 
V.  Pintland,  10  Barn,  and  Cress.,  758;  Atkins  v.  Owen,  4  Ad.  and  Ellis,  819; 
Nightingale  v.  Devisone,  5  Burr.,  2589.  Here  Woodward  &  Dusenberry  had 
$6,0(J0  in  bank,  or  a  broker's  oflSce,  and  the  cashier  gave  a  certificate  to  that 
effect,  and  promised  to  pay  the  money  to  the  holder  of  the  certificate  who 
should  present  it.  Hood  could  have  taken  out  the  money  the  next  hour.  A 
celrtlficate  of  this  kind  was  a  means  of  advance,  that  in  all  probability  suited 
these  borrowers  who  resided  in  Ohio,  quite  as  well  as  the  gold  or  silver  would 
have  done.  It  was  to  the  same  effect  as  if  Hood  had  received  the  money,  and 
deposited  the  specie,  subject  to  his  own  check  on  the  cashier  of  the  bank.  This 
dertificate  wa^  actually  paid  in  cash  to  the  agent  of  the  parties  to  the  note,  for 
6uch  the  bona  fide  holder  was.  To  maintain,  as  we  are  asked  in  effect  to  do, 
that  a  check  on  a  bank  payable  at  sight,  to  order,  and  indorsed  in  blank,  and 
which  an  agent,  to  raise  money  on  negotiable  paper,  took  as  money,  and  which 
check  was  presently  paid  to  a  honafide  holder  by  the  cashier  of  the  bank,  was 
not  money ;  that  the  note  or  bill  purchased  was  not  sold  for  money ;  that  no 
title  passed  to  the  purchaser;  and  that  the  principal  was  not  bound  by  the  con- 
tract of  the  agent,  would  be  a  startling  doctrine  in  the  marts  of  commerce  of 
this  country,  where  money  is  usually  transferred  by  bank  checks,  and  may  be 
fairly  presumed  to  change  hands  on  the  check  being  given. 
We  order  that  the  judgment  be  affirmed. 

CRESWELL  V,  LANAHAN. 
(11  Otto,  847-852.    1879.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  JusiicE  Swayne. 

Statement  of  Facts. —  Several  of  the  documents  referred  to  by  the  witnesses 
in  one  of  the  cases  have  been  lost  or  destroyed,  and  there  is  some  uncertainty 
and  conflict  in  the  testimony  with  respect  to  them  and  the  transactions  to 
which  they  relate.  The  discrepancies  are  not  material,  and  the  substantial  facts 
appear  with  sufficient  clearness  to  enable  us  satisfactorily  to  dispose  of  the  con- 
troversy. A  statement,  ^mewbat  condensed,  will  be  sufficient  for  the  purposies 
of  this  Opinion. 

In  1873,  the  Freedraan's  Savings  and  Trust  Company,  the  corporation  repre- 
sented by  the  appicllants,  found  itself  seriously  embarrassed  for  the  want  ot 
means  to  meet  its  current  daily  liabilities.  In  November  or  December  of  that 
year,  it  borrowed  from  the  appellee  Lanahan  the  sum  of  $10,000,  for  which  it 
gave  its  note,  payable  at  sixty  or  ninety  days,  probably  bearing  a  high  rate  of 
interest,  and  secured  by  $20,000  of  the  improvement  bonds  of  the  District  of 
Columbia  at  their  par  value.  The  note  was  executed  by  the  actuary  of  the 
company.  The  loan  was  negotiated  by  the  appellee,  Juan  Boyle,  who  acted 
as  the  agent  of  the  company,  by  virtue  of  a  V^ritten  document  under  the  hand 
of  its  president  and  its  corporate  seal.  The  money  was  applied  in  payment  of 
depositors.  The  institution  was  suffering  from  the  financial  revulsion  initiated 
itnd  precipitated  by  the  failure  of  Jay  Cooke  &  Co.,  which  swept  over  the  entire 
Country.  It  was  deemed  better  to  make  loans  at  the  interest  paid,  whatever 
it  was,  than  to  sell  securities  at  the  rates  which  then  ruled  in  the  markets. 
About  the  1st  of  May,  1874,  it  was  agreed  between  Lanahan  6.nd  Boyle  that 
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the  former  should  lend  the  latter  $21,000,  including,  the  note  of  the  company 
for  $10,000,  and  that  Boyle  should  procure  the  company  to  transfer  to  Lana- 
han  a  note  of  Anna  E.  Boyle  and  others  to  the  company  for.  $8,000,  secured 
by  deed  of  trust  to  Eaton  and  Stickney,  and  the  note  of  Juan  Boyle  to  the 
company  for  $2,500,  secured  by  another  deed  of  trust  to  the  same  parties. 
Other  collaterals,  with  which  the  company  had  nothing  to  do,  were  also  to  be 
delivered  by  Boyle  to  Lanahan.  Boyle  thereupon  delivered  the  note  for  $10,000 
to  the  company,  and  the  company  transferred  and  delivered  to  Lanahan  the 
two  notes  of  $8,000  and  of  $2,500.  Both  these  notes  were  then  overdue.  This 
terminated  Lanahan's  dealings  with  the  company,  and  these  are  the  notes  in- 
volved in  this  controversy.  The  bill,  without  imputing  fraud,  avers  that  Lanar 
ban  is  not  entitled  to  hold  them,  and  praya  that  he  may  be  decreed  to  deliver 
them  to  the  complainants. 

At  the  same  time  that  Boyle  delivered  to  the  company  its  note  for  $10,000, 
he  made  a  full  and  final  settlement  with  it  of  all  the  liabilities  of  himself  and 
of  Juan  Boyle  &  Co.  He  was  found  indebted  to  the  company,  after  deduct- 
ing the  note  of  $10,000,  in  the  sum  of  $28,522.38.  Boyle  thereupon  gave  the 
note  of  Juan  Boyle  &  Co.  for  $28,000,  secured  it  by  certain  collaterals,  and 
paid  the  balance  in  cash.  Subsequently  the  collaterals  proved  to  be  worthless, 
the  firm  became  insolvent,  and  the  debt  is  hopelessly  lost  to  the  company.  It 
was  considered  safe  by  the  actuary  at  the  time  of  the  transaction.  Eaton, 
one  of  the  trustees  in  the  deeds  of  trust,  died,  and  by  proper  proceedings  the 
respondent  Cull  was  substituted  for  him  and  Stickney.  The  third  section  of 
the  act  of  congress  chartering  the  institution  is  as  follows:  ''The  business  of 
the  corporation  shall  be  managed  and  directed  by  the  board  of  trustees,  who 
shall  elect  from  their  number  a  president  and  two  vice-presidents,  and  may  ap- 
point such  other  officers  as  they  may  see  fit;  nine  of  the  trustees,  of  whom 
the  president  or  one  of  the  vice-presidents  shall  be  one,  shall  form  a  quorum 
for  the  transaction  of  business  at  any  regular  or  adjourned  meeting  of  the 
board  of  trustees;  and  the  affirmative  vote  of  at  least  seven  members  of  the 
board  shall  be  requisite  in  making  any  order  for,  or  authorizing  the  investment 
of  any  moneys,  or  the  sale  or  transfer  of  any  stock  or  securities  belonging  to 
the  corporation,  or  the  appointment  of  any  officer  receiving  any  salary  there^ 
from." 

On  the  18th  of  September,  1873,  the  board  of  trustees  authorized  and  em- 
powered the  officers  of  the  company  to  assign  and  transfer  any  of  the  regis- 
tered stock  of  the  United  States  standing  in  its  name.  On  the  13th  of 
December  in  that  year  the  same  board  directed  the  finance  comniittee  to  au- 
thorize those  officers  to  negotiate  the  securities  of  the  company  in  such  manner 
as  to  relieve  the  bank  from  its  embarrassment.  There  was  no  formal  order 
touching  either  of  the  transactions  of  Lanahan  with  the  company,  but  they 
were  communicated,  as  were  all  others,  daily  to  the  individual  members  o£- 
tho  bofird.  There  is  no  proof  that  any  objection  was  ever  made.  Several  of  the 
trustees  expressed  an  earnest  desire  that  the  company  should  escape  from  the 
embarrassments  by  which  it  was  surrounded,  and  be  able  to  avoid  bankruptcy. 
The  threatened  catastrophe  proved  inevitable.  On  the  29th  of  June,  1874,  the 
company  closed  its  doors,  and  a  few  days  later  went  into  liquidation.  In  the 
transactions  with  Lanahan  in  making  the  loan  and  giving  the  note  in  one  case, 
and  in  transferring  and  handing  over  the  two  notes  in  the  other,  the  actuary 
was  governed  by  the  settled  usage  of  the  bank  in  all  such  cases.  It  is  a  strik- 
ing fact  that  there  is  nothing  in  the  record  which  casts  the  slightest  shadow  of 
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bad  faith  upon  either  of  the  respondents,  or  upon  the  president  or  actuary  of 
the  company.  It  does  not  appear  that  a  dollar  of  its  means  went  fraudulently 
into  the  pockets  of  either  of  those  parties. 

The  case  naturally  divides  itself  into  two  parts,  each  of  which  requires  sep- 
arate consideration:  1.  As  to  the  loan  of  $10,000,  and  the  note  given  to  the 
lender.     2.  The  transfer  of  the  two  Boyle  notes. 

§  62.  The  act  of  the  a/Auary  of  a  company  who  is  held  out  to  thepuilic  as  an 
argent  is  binding  on  the  company. 

The  question  presented  as  to  the  first  point  is  easy  of  solution.  The  money 
was  fairly  borrowed.  The  note  was  given  for  it,  and  the  fund  was  honestly 
applied  in  payment  of  pressing  liabilities  of  the  company.  The  trustees  indi- 
vidually were  advised  of  the  transaction  and  made  no  objection.  It  would  be 
a  perversion  of  the  plainest  principles  of  reason  and  justice  to  permit  the  valid- 
ity of  such  a  security  to  be  eflfectually  denied.  It  cannot  be  done.  De  Grofif 
V.  American  Linen  Thread  Co.,  21  N.  T.,  124;  Parish  v.  Wheeler,  22  id.,  494; 
Bradley  v.  Ballard,  55  III,  413;  Steamboat  Company  v.  McCutchen  &  Collins, 
13  Pa.  St.,  13.  Courts  do  not  look  at  such  transactions  with  the  microscopic 
eyes  of  a  special  demurrer. 

The  second  point  hardly  admits  of  more  doubt  than  the  first  one.  The  com- 
pany took  up  its  note  given  to  Lanahan,  and  gave  him  in  place  of  it  the  two 
notes  of  the  Boyles,  amounting  together  to  $10,500.  When  this  was  done, 
Juan  Boyle  paid  the  company  $522.38.  This  was  more  than  the  diflference  in 
amount  between  the  note  first  named  and  the  other  two.  Certainly  the  com- 
pany could  sustain  no  possible  injury  from  this  exchange.  It  paid  a  debt  over- 
due, and  took  up  its  note  by  parting  with  two  of  its  securities.  With  the 
residue  of  the  settlement  between  Boyle  and  the  company  Lanahan  had  noth- 
ing to  do.  He  was  neither  a  party  nor  privy.  As  to  him  it  was  res  inter  alios 
acta.  It  cannot  in  any  wise  affect  his  rights,  and  may  properly  be  laid  out  of 
view.  If  the  two  notes  which  he  received  can  be  wrested  from  him,  the  com- 
pany will  have  had  the  full  benefit  of  the  loan,  and  have  got  back  its  note 
without  paying  any  thing,  while  he  will  have  lost  the  entire  amount.  This  is 
a  suit  in  equity.  It  would  be  a  singular  equity  that  could  work  out  such  a  re- 
sult. But  further:  the  actuary  who  made  the  exchange  of  securities  was  held 
out  to  the  world  as  competent  to  do  what  he  did.  It  was  done  in  conformity 
to  the  established  usage  of  the  company  in  all  such  cases.  Under  such  circum- 
stances, the  institution  cannot  be  permitted  to  deny  that  he  had  all  such  powers 
as  he  habitually  exercised,  and  thus  assumed  to  have.  Merchants'  Bank  v. 
State  Bank,  10  Wall.,  604.  The  transaction,  like  all  others,  was  made  known 
to  the  trustees  individually,  and  they  never  objected.  This  intelligent  acquies- 
cence was  a  binding  ratification.  Kelsey  v.  National  Bank  of  Crawford  County, 
69  Pa.  St.,  426;  Ililliard  v.  Goold,  34  N.  II.,  230;  Christian  University  v.  Jor- 
dan, 29  Mo.,  68;  Sherman  v.  Fitch,  98  Mass.,  59. 

§  63.  Assignees  have  fw  rights  not  possessed  by  the  insolvent  persons  whom 
they  represent. 

The  arrangement  was  first  challenged  after  the  company  became  bankrupt 
and  went  into  the  hands  of  the  appellants.  The  company  was  concluded,  and 
the  appellants  can  be  in  no  better  position.  They,  like  assignees  in  bankruptcy, 
can  have  no  rights,  legal  or  equitable,  but  those  of  the  insolvent  party  whom 
they  represent.  Gibson  v.  Warden,  14  Wall.,  244.  The  appellants  are  not  en- 
titled to  any  relief. 

Other  legal  views  which  are  applicable  lead  to  the  same  conclusion,  but  it  is 
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unnecessary  to  pursue  the  subject  further.     This  opinion  disposes  also  of  the 
second  case.     The  two  cases  are  the  same,  mutatis  mutandis. 

Decrees  affirmed. 

§  64.  In  /ceneml. — Where  an  agent  relies  upon  an  implied  authority  to  sell  real  estate,  the 
implication  ought  to  be  clear.  But  where  property  has  been  sold,  the  money  paid,  and  the 
whole  transaction  on  the  part  of  the  purchaser  seems  to  have  been  conducted  in  good  faith, 
it  is  the  natural  inclination  of  a  court  of  equity,  if  it  can  do  so  consistently  with  principles 
of  law,  to  protect  the  purchaser.  Union  Mut.  Life  Ins.  Go.  v.  Hasten,*  3  Fed.  B.,  8S1.  See 
8§  56,  58,  222. 

§65.  In  general,  the  principal  is  not  bound  by  the  act  of  his  agent,  unless  it  be  within  the 
scope  of  his  authority ;  and  if  it  be  a  special  agency,  the  authority  must  be  strictly  pursued. 
Holbrook  v.  Turnpike  Co.,»  3  Cr.  C.  C,  427;  Clement  v.  Dickey,*  1  Paine,  377.    See  §  83. 

§  66.  An  agent,  if  a  discretion  be  given  him,  is  bound  to  act  to  the  best  of  his  judgment, 
for  the  benefit  of  his  employer.  If  the  orders  he  receives  be  positive,  he  must  either  refuse  to 
act,  or  he  is  bound  to  a  strict  observance  of  them.    Kingston  v,  Ktncaid,*  1  Wash.,  457. 

§  67.  Where  the  agent  acts  in  good  faith,  with  a  view  to  promote  the  interest  of  his  prin* 
cipal,  his  instructions  ought  to  receive  a  liberal  construction,  where  there  is  any  latitude  of 
discretion  given.    Clement  v.  Dickey,*  1  Paine,  387. 

§  68.  A  general  agent  for  the  sale  of  manufactured  lumber,  etc.,  has  no  impUed  authority 
to  enter  into  contracts  for  his  principal  for  the  sale  of  logs.  Cable  v.  Paine,  3  McC,  172; 
S.  C,  8  Fed.  R.,  790.    See  §  22. 

§  69.  Though  a  general  agent,  holding  himself  out  as  such,  exceed  his  instructions,  his 
contract  binds  his  principals,  if  the  party  dealing  with  him  had  no  notice  of  the  limitation  of 
his  authority.  So  where  a  general  agent  to  buy  cotton  not  only  agreed  to  pay  a  price  un- 
authorized by  his  instructions,  but  agreed  to  accept  delivery  in  a  manner  not  authorized,  and 
part  of  the  cotton  was  destroyed,  it  was  held  in  an  action  by  the  seller  without  notice  of  the 
limitations  of  authority  against  the  principals  for  the  price  that  the  principals  were  bound. 
Butler  V.  Maples,  0  Wall.,  773. 

§  70.  The  act  of  an  agent  is  not  the  act  of  the  principal,  except  when  within  the  limits  of 
his  authority.  If  he  transcend  his  authority  or  violate  his  instructions,  the  principal  may  re- 
pudiate his  act  as  void,  unless  those  who  deal  with  him,  from  the  general  course  of  dealing, 
are  justified  in  inferring  he  is  clothed  with  the  powers  exercised.  But  where  authority  is 
conferred  by  public  statute,  all  dealing  with  him  are  bound  to  know  the  limits  of  his  author- 
ity, and  an  unauthorized  act  is  void.    United  States  v,  Bartlett,  Dav.,  17. 

§71.  It  seems  that  where  an  agent  is  appointed  with  power  to  act  as  fully  in  the  premises  as 
the  owner  could  if  present,  the  assent  by  such  agent  to  the  acts  of  one  assuming  to  act  as 
the  agent  of  the  principal  in  the  same  matter,  binds  the  principaL  Coleman  v.  Stark,*  1  Greg., 
117. 

§  72.  Special  powers. —  Where  an  agent  acts  under  special  instructions  in  chartering  a  ves- 
sel, only  acts  within  the  scope  of  the  instructions  are  binding  on  the  principal.  Mercier  v, 
Lachenmeyer,*  1  Leg.  Gaz.  R.,  279.    See  §  219. 

§  73.  Where  a  master  of  a  vessel  had  a  special  authority  from  the  owner  to  draw  on  Lon- 
don, bills  drawn  on  Antwerp  were  without  authority;  and  this,  notwithstanding  the  master 
had  authority  to  "extend  his  drawing,*'  if  he  was  short  of  funds.  Clement  v,  Dickey,*! 
Paine,  377.     * 

§  74.  A  special  agent,  with  limited  trust,  can  dispose  of  property  only  while  acting  strictly 
within  the  limits  of  the  authority  conferred.    The  Henry,  Bl.  &  How.,  477. 

§  75.  An  agency  created  by  a  i)er8on  acting  in  autre  droit  is  a  special  one,  as  in  case  of  the 
agent  of  an  executrix.    G  wings  v.  Hull,  9  Pet.,  628. 

§76.  General  agent. —  Authority  to  make  purchases  from  any  persons  with  whom  the 
agent  may  choose  to  deal,  or  to  make  an  indefinite  number  of  purchases  is  a  general  agency, 
and  it  is  not  less  a  general  agency  because  it  does  not  extend  over  the  whole  business  of  the 
principal.  A  principal  may  have  many  general  agents,  one  to  buy  one  thing  and  one  to  buy 
another,  one  to  buy  in  one  neighborhood  and  one  in  another.  The  distinction  between  a  gen- 
eral and  a  special  agency  is  that  a  general  agent  is  empowered  to  do  acts  of  a  class,  and  a 
special  agent  is  empowered  to  do  only  individual  acts.  Whether  an  agency  is  general  or 
special  is  wholly  independent  of  the  question  whether  the  authority  given  is  unrestricted  or 
whether  restrained  by  restrictions  and  conditions.  Butler  v.  Maples,  9  Wall.,  773.  See  §§ 
462,463. 

§  77.  A  mere  general  employment  as  proctor  or  attorney  at  law,  to  prosecute  a  demand  in  a 
court  of  admiralty,  is  not  sufficient  to  authorize  the  party  employed  to  verify  a  libel  as  attor- 
ney in  fact  of  libelant;  in  such  case  the  libelant  cannot  rightfully  take  an  order  holding 
defendant  to  bail.    Martin  v.  Walker,  Abb.  Adm.,  583. 
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§  78.  g^yjng  ^n  «4yer9e  iiiterent— A.  was  indebtf^  io  the  finn  of  B.  A  C,  and  R  wa^. 
his  surety  on  such  debt.  A.,  being  about  to  leave  the  country,  gave  B.  a  power  of  attorney, 
authorizing  him  to  transact  all  of  his  business,  and  sell  his  property,  as  might  appear  to  him 
proper  and  expedient.  This  power  was  solely  for  A's  benefit  and  was  not  intended  in  any 
sense  as  a  security  to  3.  on  his  cpntingept  liability.  B.,  acting  under  such  power,  sold  a  brig 
belonjg^g  to  A,  to  C,  at  private  sale,  for  its  full  value,  and  credited  A.  with  the  amount  on 
the  firm's  books.  Hdd,  that  the  sale  was  void.  In  matters  touching  the  agency,  agents  can- 
not act  so  as  to  bind  their  principalis  where  they  have  an  adverse  interest  in  themselves.  No 
ipquiry  can  be  raised,  in  such  case,  as  to  the  fairness  or  upf aimess  of  the  contract.  Glover 
V.  Ames,  8  Fed.  R.,  856. 

§  79.  Proof  of  aathority.—  Whiere  ^n  attorney  purchases  pi:operty  in  the  name  of  his  clieat, 
the  burden  of  proof  is  on  him  to  show  his  authority,  he  having  no  such  power  ex  virtute 
officii.    Savery  v.  Sypher,  6'Wall.,  159. 

g  80.  Parol  authority  will  support  a  written  agreement  made  by  an  agent  Welch  «• 
9oover,  5  Cr.  C.  C.  444. 

§  81.  In  an  action  on  a  prpmis^ry  note  indorsed  by  an  agent  for  his  principal,  written 
proof  of  the  authority  of  the  agent  to  make  sucl^  indorsement  is  not  required.  Killer  v. 
%6re,  1  Cr.  C.  C,  4^71. 

§  82.  Lex  loci.— Every  authority  given  to  an  agent  to  transact  business  for  his  principal 
n^ust,  in  absence  of  proof  to  the  contrary,  be  construed  to  authorize  its  transaction  ac- 
cording to  the  laws  of  the  place  where  it  is  to  be  done.  A  sale  authorized  to  be  made  in  a 
foreign  state  must  be  presumed  to  be  intended  to  be  made  in  such  a  manner,  as,  under  the 
l^ws  of  such  state,  it  would  be  valid.  The  purchaser  equally  with  the  seller  is  bound,  under 
such  circumstances,  to  know  what  the  laws  ar^  ^nd  to  be  governed  thereby.  Owings  v. 
SuU,  9  Pet.,  627. 

g  83.  Power  to  sne. —  A  broker  acting  simply  ai^  an  agent  in  making  a  contract  cannot 
aae  thereon  in  his  own  name.  So  where  tne  libelants,  acting  as  agents  of  F.,  contracted  for  the 
carriage  of  a  cargo  of  lumber  in  their  own  names,  but  refused  to  ship  in  their  own  names  or 
become  responsible  for  freight,  in  consequence  of  which  the  master  of  the  vessel  refused  to 
receive  the  lumber,  it  was  held,  in  an  action  to  recover  the  difference  between  the  contract 
price  and  the  sum  they  wer^  obliged  to  pay,  brought  in  their  own  names,  that  they  could  not 
maintain  the  action.    The  A  Cheesebrough,  3  Blatch.,  306. 

§  84.  To  point  out  property  for  levy.— An  agent  of  a  plaintiff  has  a  right  to  enter  the  house 
of  the  defendant,  with  an  o0cer,  to  point  out  to  the  latter  the  goods  of  the  defendant  to  be 
taken  onfifa,,  and  his  authority  to  do  so  need  not  be  ift  writing,  but  is  provable  by  the  agent 
himself.    United  States  v.  Baker,  1  Cr.  C.  C,  268. 

g  85.  Where  an  a^ce^cy  is  not  disclo<(ed  the  party  dealing  with  the  agent  is  not  affected  by 
any  limitation  of  the  agent^s  authority.  Bo  where  agents  at  Memphis  contracted  with  a 
railroad  company  for  the  transportation  of  cotton,  and  without  authority  entered  into  a  stip- 
ulation otherwise  valid,  exonerating  the  company  from  liability  for  loss  by  fire,  the  company 
having  no  notice  that  the  agents  were  acting  otherwise  than  in  the  their  own  behalf,  it  wa^ 
held  that  the  stipulation  exonerated  the  company.    York  Co.  v.  Central  Railroad,  3  Wall.,  118. 

§  86«  Certain  ^ct9  cannot  be  performed  by  an  agent.-- An  agent  cannot  perform  an  act 
iipq^red  by  law  to  be  don^  by  the  principals.  So  where  the  laws  for  licensing  of  vessels 
xiequired  that  tbQ  oath  of  ownership  must  be  mfiuie  by  the  owners,  an  oath  by  the  master, 
acting  as  agent  of  the  owners,  was  held  insufl^cient,  and  the  license  issued  thereon  void. 
United  States  v,  Bartlett,  Dav.,  13. 

§  87.  Agent  of  corporation. — The  treasurer  of  a  corporation,  expressly  made  the  fiscal 
agent  of  the  co|rporation,  has  authority,  by  virtue  of  his  ofiB,ce,  to  bind  the  corporation  by  a 
transfer  on  its  books  of  an  indebtedness  due  an  old  firm  to  a  new  on^,  composed  of  the  same 
members,  though  l^e  was  a  partne]r  in  both  the  old  and  the  new  firm.  Bradley  v.  Richardson/ 
29Vt.,  729. 

§  88.  The  authority  given  by  vote  of  the  directors  of  a  corporation  to  execute  a  mortgage 
does  not  include  authority  to  iacorporate  in  the  mortgage  an  agreement  to  pay  attomey*s  fees 
IXL  case  of  suit  thereon.    Pacific  Rolling  Mill  Co.  v.  Dayton,  etc.,  7  Saw.,  66. 

§  89.  The  expression  of  an  opinion,  by  an  agent  of  a  company,  that  the  effect  of  a  certain 
agreement  would  be  to  release  the  sureties  on  a  certain  bond,  does  not  constitute  such  a  release, 
especially  as  the  agent  had  no  authority  to  make  such  a  release.  Singer  Manuf  g  Co.  v.  Hes- 
ter, 6  Fed.  R.,  807;  S.  C,  2  McC,  420. 

§  90.  Executing  Notes.— Where  several  persons  indebted  to  a  bank  on  a  joint  and  several 
note  sign  a  power  of  attorney  authorizing  their  agent  to  sign  for  them  a  joint  note,  in  re- 
newal of  the  joint  and  several  note,  and  the  attorney  signs  for  them  under  such  power  a 
joint  and  several  note,  his  act  binds  them ;  and  it  seems  that  if  the  power  was  insufiSicient  tp 
authorize  the  making  of  a  joint  and  several  note,  still  the  notq  wiU  be  held  good  in  so  far  as 
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auUiorfeed  by  the  power,  i  c„  as  a  jpjftt  npte.  B^j^k  oC  Metropolis  ti.  Moojie,  5  Cr.  C.  p, , 
519. 

g  9i>  ThQ  agent  of  a  coi^rat^on,  with  authority  to  siga  and  indorse  notes  in  the  usu^ 
course  of  business,  does  not  by  such  usage  acquire,  nor  is  he  held  out  as  haying,  the  right  io 
indorse  notes  for  the  accommodation  of  third  persons.  In  re  Wrentham  Manufacturing 
Company,  3  Low.,  131. 

§  92.  The  execution  of  a  note  by  an  agent  must  be  shown  to  have  beei^  within  the  scope  of 
his  authority.    Davis  v.  Robb,*  3  Cr.  C.  C.,  458. 

S  93.  Miaeellaiieoas.  —  Where  a  part  owner  of  a  boat  wrote  to  A,  requesting  him  to  adver- 
tise a  part  of  the  boat  for  saJe.  apd  in  so  doing  to  act  as  agent,  adding,  **  i^  any  wish  to  pur- 
chase, let  them  inquire  of  you,"  held,  that  A  had  no  power  to  sell.  But  a  ratification  of 
the  sale  on  the  part  of  the  owner,  with  a  full  knowledge  of  its  terms,  wiU  be  bindmg  upon 
him.    Thurston  v.  Steamboat  Magnolia,*  1  Bond,  96. 

§  94.  The  owner  of  national  bank  stock  sold  the  same  in  good  faith  to  a  broker  whose 
principal  was  undisclosed,  and  delivered  to  him  (lis  stoe^E  certificate  and  power  to  sell,  leaving 
the  name  of  the  attorney  and  the  transferee  blank.  The  stock  was  sold  to  the  president  of 
the  bank,  and  by  his  direction  the  book-keeper  of  the  bank  filled  in  his  name  as  attorney* 
and  the  president's  as  transferee.  The  purchase  being  for  the  benefit  of  the  bank,  and  pro- 
hibited bylaw,  it  was  held  that  the  knowledge  of  the  book-keeper,  who  filled  up  the  blank  as 
attorney  for  the  owiier,  that  the  president  was  really  purchasing  in  behalf  of  the  bank,  was 
not  imputable  to  the  original  owner  so  as  to  make  the  transfer  void.  Johnston  t?.  Lafiip,  13 
Otto,  8(^. 

§  95.  An  agent  authorized  to  '.'sell,  dispose  of,  contract  and  bargain  for"  lands,  is  not 
thereby  authorized' under  local  law  to  relinquish  to  the  state  the  title  to  lands  held  subject  to 
taxes.    Clarke's  Lessees  v.  Courtney,  5  Pet.,  847. 

§  96.  Where  wine  was  ordered  abroad  and  in  the  interior,  and  was  sent  to  brokers  at  the 
seaport  to  ship,  and  they  took  a  bill  of  lading  excepting  the  liability  of  the  carrier  for  *'  leak- 
age, breakage,  wastage  and  perils  of  the  sea,"  such  being  the  ordinary  form  of  the  bill  of 
lading  of  that  carrier,  it  was  held  that  the  broker  had  the  power  to  make  such  a  con  tract , 
and  that  the  carrier  was  not  liable  for  breakage  paused  by  pepls  of  the  sea.  Hus  v.  Kempf , 
10  Ben.,  383. 

§  97«  Authority  to  sell  a  negro  cannot  be  inferred  from  authority  to  hire  the  negro  out  and 
receive  his  wages.    Neg^o  Daniel  v,  Kincheloe,  3  Cr.  C.  C,  395. 

§  98.  Under  the  fugitive  slave  law  an  agent  had  power  to  arrest  fugitive  slaves  if  he  had  a 
warrant  of  attorney  for  that  purpose  properly  authenticated  as  reqi^ired  by  statute.  Weimei: 
V.  Slo^e,  6  McL.,  368. 

§  99.  Agents  of  a  county  employed  to  sell  property  can  only  sell  the  title  and  interest  of 
tbe  county,  however  the  proceeds  of  the  sale  are  to  be  applied.  Hall  v.  Scott  County,  7  Fed, 
R,  843. 

§  100.  Where  property  is  purchased  by  an  agent,  and  an  order  on  his  principal  is  drawn 
for  the  value,  and  giyen,  at  the  vendor's  request,  to  a  creditor  of  the  vendor  and  in  the 
tatter's  name,  and  before  payment  to  the  creditor  suph  direction  is  revoked  by  the  vendor, 
the  creditor  cannot  maintain  an  action'  on  such  order,  unless  it  appears  that  the  agent  had 
authority  to  make  the  order  payable  to  the  creditor  (NoTT,  J.  dissenting),  Jo^sto^  v.  United 
States,*  18  eta,  334. 

IT.  Pbb3pnal  LiApiLiTT  of  Agent. 

SXTHUIRT — Disclosure  of  principaly  contracts  under  seal,  g  101. —  Public  agent  not  liable  on 
contract,  §  103.—  Not  liable  for  money  received,  §§  103,  101. 

§101.  Wliere  the  principal  is  disclosed,  and  the  agent  is  known  to  be  acting  as  such,  the 
latter  cannot  be  made  personally  liable  unless  he  agreed  to  be  so.  Where  the  question  of 
agency  in  making  a  contracjt  arises  there  is  a  broad  line  of  distinction  between  instruments 
under  seal  and  stipulations  in  writing  not  under  seal,  or  by  parol.  In  the  former  case  the  con- 
tract must  be  in  the  name  of  the  principal,  must  be  under  seal,  and  must  purport  to  be  his 
deed,  and  not  the  deed  of  the  agent  covenanting  for  him-  In  the  latter  case  the  question  is 
always  one  of  intent.    Whitney  r.  Wyman,  §§  105,  106.    See  g§  134,  130. 

§  102.  It  is  an  established  rule  of  law,  that  an  agent  who  contracts  in  the  name  of  his  prin- 
cipal is  not  liable  to  a  suit  on  such  contract ;  much  less  a  public  oflScer,  acting  for  his  govern- 
ment. As  regards  him,  the  rule  is,  that  he  is  not  responsible  on  any  contract  he  may  make 
in  that  capacity ;  and  whenever  his  contract  or  engagement  is  coimected  with  a  subject  fairly 
within  the  scope  of  his  authority,  it  shall  be  intended  to  have  been  made  officially,  and  in  his 
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public  character,  unless  the  contrary  appears  by  satisfactory  evidence  of  an  absolute  and  un- 
qualified engagement  to  be  personally  liable.    Parks  v.  Boss,  g§  107,  108. 

§  1 08.  Where  an  agent  receives  money  for  his  principal,  and  pays  it  over,  he  is  not  per- 
sonally liable  to  the  party  paying  the  money,  although  the  principal  was  not  entitled  to  re- 
oeive  it.  He  may  be  liable,  however,  if  he  acts  in  bad  faith,  or  does  not  disclose  his  principal. 
United  States  v,  Pinover,  §§  lOft-113.    See  §  120.  ' 

§  1 04.  But  where  the  assistant  treasurer  of  the  United  States  paid  money  to  an  agent  by 
mistake,  to  redeem  a  stolen  bond,  the  payment  being  made  on  a  forged  assignment  of  the 
bond,  it  was  held  that  the  assistant  treasurer  had  no  authority  to  bind  the  United  States  in 
the  transaction,  and  that  the  agent  was  personally  liable  after  paying  the  money  over  to  his 
principal.    Ibid. 

[Notes.— See  §§  114-189,] 

WHITNEY  V.  WYMAN. 

(11  Otto,  893-397.    1879.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Michigan. 

Opinion  by  Mr.  Justice  Swayne. 

Statemeih'  of  Facts. — This  action  was  brought  to  recover  the  value  of  certain 
machinery  manufactured  by  Whitney,  which  he  alleged  he  had  sold  and  deliv- 
ered to  Wyman  and  the  other  defendants.  The  defendants  insisted  that  they 
had  contracted  for  and  received  the  machinery  in  behalf  of  a  corporation  of 
which  they  were  officers,  and  that  hence  were  not  personally  liable.  The 
plaintiff  lived  in  Massachusetts  and  the  defendants  in  Michigan.  The  latter 
addressed  a  letter  to  the  former,  which  was  as  follows: 

"  Grand  Haven,  February  1,  1869. 
*'  Baxter  Whiiney,  Esq.,  Winchenden,  Mass, : 

"  Sir — Our  company  being  so  far  organized,  by  direction  of  the  officers,  we 
now  order  from  you,  manufactured  and  shipped,  at  as  early  date  as  possible — 
for  the  manufacture  of  the  Mellish  fruit  basket  —  1  large  rounding  lathe,  1 
quart  do.  do.,  2  lathes  for  peach  basket  bottoms,  3  do.  do.  quart  do.  do.,  pint 
do.  do.  Also  the  necessary  small  fixtures  for  clasping,  etc.,  of  which  Mr. 
Whitney  is  advised,  and  will  give  you  more  definite  order. 

'*  Charles  Wyman, 
"  Edward  P.  Ferry. 
"  Carlton  L.  Storrs. 
"  Prudential  Committee  Grand  Haven  Fruit  Basket  Co." 

To  which  the  plaintiff  replied : 

"Winchenden,  Mass.,  February  10,  1863. 
^*  Grand  Haven  Frtht  Basket  Company: 

"  Gentlemen — ^Yours  of  the  1st  inst.  is  received,  in  which  you  order  machin- 
ery for  fruit  baskets,  etc.  I  had  already  anticipated  your-order  by  commencing 
on  the  machinery  on  Mr.  Whitney's  verbal  order,  and  I  am  now  driving  it  with 
all  the  force  I  can  get  on  it.  Yours  respectfully, 

"Baxter  D.  Whftney.'' 
The  plaintiff  wrote  further,  as  follows: 

"  WiNCHiiNDEN,  April  14,  1869. 
•'  Messrs.  C.  E.  Wyman,  E.  P.  Ferry,  C.  L.  Storrs  : 

"  Gents — I  herewith  send  bill  of  machinery  ordered  by  you  February  1st, 
and  have  drawn  on  you  at  sight  for  the  amount,  $6,375.  The  machinery  was 
delayed  two  days  in  order  to  get  into  one  of  the  blue  line  cars.  It  has  gone 
from  the  depot  now  and  I  have  to  send  to  Fitchburg  for  through  bill  of  lading, 
which  I  expect  to-night,  and  will  forward  it  as  soon  as  I  procure  it. 

"  Tours  respectfully,  Baxter  D.  Whiiney." 
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The  plain  tiflf  charged  the  defendants  individually  on  his  books  for  the  ma- 
chinery.   His  draft  was  protested,  and  he  thereupon  wrote  as  follows : 

"  WmcHENDEN,  Mass.,  May  14,  1869. 
"  Messbs.  Chables  E.  Wyman,  Edwaed  P.  Feery,  Carlton  L.  Stoees  : 

"  Gents  —  I  have  just  received  notice  of  protest  of  my  draft  on  you.  Reason 
given,  machinery  not  arrived.  I  doubt  not  the  machinery  has  arrived  before 
now,  and  if  so,  I  hope  you  will  forward  me  draft  on  New  York  at  once.  I 
need  the  money  very  much,  from  the  fact  that  parties  here,  on  which  I  relied 
for  money,  have  been  burned  out  and  they  are  unable  to  pay  me  at  present. 

"Yours  respectfully, 

Baxter  D.  WnrrNEY.'' 

The  last  two  letters  were  not  answered.  The  machinery  was  delivered  at 
Grand  Haven,  and  the  freight  was  paid  by  Edward  P.  Ferry  as  the  treasurer 
of  the  corporatioii.  The  draft  of  Baxter  was  protested,  because  it  was  ad- 
dressed to  the  drawees  individually.  They  claimed  that  he  had  no  right  so  to 
draw  on  them.  The  corporation  was  organized  under  a  statute  of  Michigan 
which  authorized  mining  and  manufacturing  companies  to  be  created  pursuant 
to  its  provisions.  It  took  the  name  of  "  The  Grand  Haven  Fruit  Basket  Com- 
pany." On  the  5th  of  January,  1869,  thirty-two  stockholders,  including  the 
defendants,  subscribed  the  articles  of  association  and  acknowledged  their  exe- 
cution before  a  nptary  public.  On  the  21st  of  the  same  month  there  was  a 
meeting  of  the  stockholders,  at  which  a  code  of  by-laws  was  adopted.  It  pro- 
vided for  the  election  of  seven  directors,  and  of  a  president,  secretary,  and 
treasurer;  and  that  the  directors  should  elect  out  of  their  number  one  who, 
with  the  president  and  treasurer,  should  be  a  prudential  committee,  and  that 
the  committee  should  be  charged  with  such  duties  as  might  be  devolved  upon 
it  by  the  board  of  directors.  The  defendants  and  four  others  were  elected 
directors.  On  the  25th  of  the  same  month  the  board  of  directors  elected  the 
defendant  Storrs  president,  the  defendant  Ferry  treasurer,  and  the  defendant 
Wyman  for  the  third  member  of  the  prudential  committee.  The  articles  of 
association  were  filed  with  the  secretary  of  state  on  the  19th  of  February,  1869, 
and  with  the  county  clerk  on  the  12th  of  May  following.  The  statute  declares 
that  they  shall  be  so  filed  before  the  corporation  shall  commence  business.  The 
notary  public  who  certified  the  acknowledgment  of  the  articles  was  himself  a 
subscriber,  and  his  name  is  included  in  his  certificate.  It  was  proved,  by  parol 
evidence,  that  the  directors  authorized  the  prudential  committee  to  contract  for 
the  machinery.  The  corporation  received  the  machinery,  bought  an  engine  to 
run  it,  manufactured  baskets  with  it,  and  carried  on  the  business  until  some 
time  in  the  year  1870.  On  the  3d  of  March,  1870,  Lyman  and  Fairbanks,  two 
of  the  directors,  were  authorized  to  settle  with  the  plaintiff  on  the  best  terms 
they  could  obtain. 

The  court  instructed  the  jury  in  substance,  that  the  letter  of  the  prudential 
committee  of  February  1,  1870,  bound  the  corporation  and  not  the  defendants, 
if  there  was  then  a  corporation  and  the  defendants  were  authorized  by  it  to 
give  the  order,  and  that  if  the  corporation  had  acted  as  such  and  exercised  its 
franchises,  then  it  was  a  corporation  de  facto,  and  that  in  such  case  any  irregu- 
larity in  its  organization  was  immaterial.  The  plaintiff  excepted  to  these  in- 
structions, and  took  numerous  other  exceptions  in  the  course  of  the  trial,  which 
are  set  forth  in  the  record.  The  jury  found  for  the  defendants,  and  judgment 
having  been  entered  for  them,  Whitney  removed  the  case  here. 
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§  106.  Control  hy  agent  Where  the  principal  is  disdoaed  the  agent  is  not 
Uabh, 

Where  the  question  of  agency  ia  making  a  contract  arises  there  is  a  broad 
line  of  distinction  between  instruments  under  seal  and  stipulations  in  writing 
not  under  seal,  or  by  parol.  In  the  former  case  the  contract  must  be  in  the 
name  of  the  princi{^,  must  be  under  seal,  and  must  purport  to  be  bis  deed  and 
not  the  deed  of  the  agent  covenanting  for  him.  Stanton  v.  Camp,  4  Barb.  (N. 
T.),  274.  In  the  latter  cases  the  question  is  always  one  of  intent,  and  the  court, 
being  untrammeled  by  any  other  consideration,  is  bound  to  give  it  effect.  As 
the  meaning  of  the  law-maker  is  the  law,  so  the  meaning  of  the  contracting 
parties  is  the  agreement.  Words  are  merely  the  symbols  they  employ  to  mani- 
fest their  purpose  that  it  may  be  carried  into  execution.  If  the  contract  be 
q.aseQ.led  aod  the  meaning  clear,  it  matters  not  how  it  is  phrased,  nor  how  it  is 
i^igned^  whether  by  the  agent  for  the  principal  or  with  the  name  of  the  prin- 
cipal by  the  agent  or  otherwise.  The  intent  developed  is  alone  material,  and 
when  that  is  a3certained  it  is  conclusive.  Where  the  principal  is  disclosed,  and 
the  agent  is  known  to  be  acting  as  such,  the  latter  cannot  be  made  personally 
liable  unless  he  agreed  to  be  so.  Looking  at  the  letter  of  the  defendants  of  the 
1st  of  February,  1869,  and  the  answer  of  the  plaintiff  of  the  10th  of  that 
iponth,  we  cannot  doubt  as  to  the  understanding  and  meaning  of  both  parties 
with  respect  to  the  "point  in  question.  The  former  advised  the  latter  of  the 
progress  made  in  organizing  the  corporation;  that  the  order,  was  given  by  the 
direction  of  its  officers,  and  the  letter  is  signed  by  the  writers  as  the  "  Pruden- 
tial Committee  of  the  Grand  Haven  Fruit-basket  Co.,"  which  was  the  name  in 
full  of  the  corporation.  The  plaintiff  addressed  his  reply  to  the  ^'  Grand  Haven 
Fruit-basket  Company,"  thus  using  the  name  of  the  corporation  as  the  party 
with  whom  he  knew  he  was  dealing,  and  omitting  the  names  of  the  defendants, 
9,nd  their  designation  as  a  committee,  according  to  the  style  they  gave  them- 
selves in  their  letter.  It  seems  to  us  entirely  clear  that  both  parties  understood 
and  meant  that  the  contract  was  to  be,  and  in  fact  was,  with  the  corporation, 
and  not  with  the  defendants  individually.  The  agreement  thus  made  could 
not  be  afterwards  changed  by  either  of  the  parties  without  the  consent  of  the 
other.    Utley  v.  Donaldson,  94  U.  S,,  29. 

§  106.  The  ratification  of  a  contract  hy  a  corporation  after  it  has  been  fuWy 
organized  is  binding  upon  it. 

But  it  is  said  the  corporation  at  the  date  of  these  letters  was  forbidden  to  do 
any  business,  not  having  then  filed  its  articles  of  association,  as  required  by  the 
statute.  To  this  objection  there  are  several  answers.  The  corporation  subse- 
quently ratified  the  contract  by  recognizing  and  treating  it  as  valid.  This 
made  it  in  all  respects  what  it  would  have  been  if  the  requisite  corporate  power 
had  existed  when  it  was  entered  into.  Angell  &  Ames,  Corp.,  sec.  804,  and 
note.  The  corporation  having  assumed  by  entering  into  the  contract  with  the 
plaintiff  to  have  the  requisite  power,  both  parties  are  estopped  to  deny  it.  Id., 
sec.  635,  and  note.  The  restriction  imposed  by  the  statute  is  a  simple  inhibi- 
tion. It  did  not  declare  that  what  was  done  should  be  void,  nor  was  any 
penalty  prescribed.  Ko  one  but  the  state  could  object.  The  contract  is  valid 
as  to  the  plaintiff,  and  he  has  no  right  to  raise  the  question  of  its  invalidity. 
National  Bank  v,  Matthews,  98  U.  S.,  621.  The  instruction  given  by  the  court 
to  the  jury  with  respect  to  acts  of  vser  by  the  corporation  in  proof  of  its  exist- 
ence was  correct.  If  there  was  any  error,  it  was  in  favor  of  the  plaintiff. 
Angell  &  Ames,  Corp.,  sec,  635. 
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The'r^ord  ^hows  clearly  thait  tfi^  plaintiff  ^as  tiot  efrititl^  to  recover,  and 
that  the  verdict  and  jiidginent  kre  right.  We,  therefore,  forbear  to  examine 
the  other  assignments  df  error.  Conceding  that  all  the  exoepitidfis  to  which 
they  relate  were  Welltkken,  the  errors  could  have  done  him  ho  harm.  Barth 
V.  Clise,  Sheriff,  12  Wall,  400. 

JiidgYtieM  a^ffirined. 
PAifeKS  d;  Rosa 

(11  Howard,  362-376.   1850.) 

Error  to  the  Circdit  Court  ifor  the  District  6t  Columbia. 

Opinion  by  Mr.  Justice  GisiEk. 

On  the  trial  of  thi^  cause  below,  after  the  plaintiff  had  closed  his  testimony, 
the  defendant's  counsel  requestcki  the  court  to  instruct  the  jary,  "  that,  if  the 
evidence  is  believed  by  the  jury  to  be  true,  the  plaintiff  Is  not  entitled  to  re!- 
cover."  This  instruction  Was  given  by  the  codrt,  and  exceip'ted  t6  by  plaintiff. 
Its  correlctness  is  the  questibn  for  bur  delcisioti. 

§  107.  Province  of  the  jury. 

It  IS  undoubtedly  the  pcfciiliar  province  of  the  jury  to  find  all  tnatters  of  fact, 
and  of  the  court  to  decide  all  questions  of  law  arising  thereon.  But  a  jury  has 
no  right  tokssume  the  truth  of  kny  taaterial  fact,  withbut  sbttie  evidence  legally 
suflScient  to  establish  it.  It  is,  therefore,  error  in  the  codrt  tb  in^rtict  the  jury 
that  they  may  find  a  material  fact  of  which  there  i&  no  evidence  frbm  which  it 
inay  be  legally  inferred.  Hence  the  practice  of  grdntirig  an  fnstriictibh  like  the 
present,  Which  makes  it  imperative  upon  the  jtiry  tb  find  a  verdibt  for  the  de- 
fendant, and  which  has  in  Inany  states  superseded  the  kncient  practice  of  k 
demurrer  to  evidence.  It  ansWcJrs  the  ftanie  pirpdse,  and  shobld  be  testcid  by 
the  same  rules.  A  demurrer  to  Evidence  admits  not  only  the  fact^  Stated 
therein,  but  also  every  conclusion  which  a  jdry  might  fairly  or  reasonably  infer 
therefrom.  The  question  for  our  consideration  is,  therefore,  whether  the  evi- 
dence submitted  by  the  plaintiff  in  this  case  was  suflicient  to  afithoriase  the  jury 
in  finding  any  contract  or  uridertaking,  either  explress  br  implied,  on  the  part 
of  John  Ross,  the  defendant,  to  pay  the  nioney  demanded  in  the  declaration. 

Statement  o:p  Facts.— A  brief  summary  of  the  admitted  facts  of  the  case 
Wrll,  we  think,  sufficiently  demonstrate  the  correctness  of  the  instruction  given 
by  the  court  below,  and  that,  if  the  defendant  had  demui^red  to  the  evidence  in 
form,  he  would  have  been  entitled  to  the  judgment  of  the  court.  The  plaint- 
iff's intestate  was  a  citizen  of  the  Cherokee  nation.  In  1838,  a  large  portion  of 
this  nation,  of  which  John  Koss  was  the  principal  chief,  had  consented  to  emi- 
grate to  the  west  of  the  Mississippi  river.  The  Cherokees  were  permitted  to 
conduct  their  emigration  by  their  owil  agents,  the  expense  thereof  to  be  ad- 
vanced by  the  United  States  out  of  certain  moneys  or  money  due  to  the 
Cherokees  by  a  former  treaty.  They  accordingly  appointed  certain  persons  of 
their  own  nation  as  delegates  br  special  agents  to  act  in  behalf  of  the  nation. 
Of  this  agency  John  Ross  was  the  chief,  and  acted  as  general  superintendent. 
As  stich,  he  received  large  sums  of  money  from  the  treasury  of  the  United 
States  for  the  purpose  of  defraying  the  expenses  of  the  emigration,  on  estimates 
approved  by  General  Scott.  Among  these  estimates  was  one  for  hire  of  fifty- 
one  wagons  and  teams,  amounting  in  the  whole  to  $51,000.  In  this  amount 
was  included  an  item  of  $14,280,  as  necessary  to  pay  the  hire  and  expenses  of 
the  wagons  on  their  return,  at  the  rate  of  $7  per  day.  The  plaintiff's  intestate 
was  owner  of  four  of  the  fifty-one  wjigons  and  teams  employed.    After  the 

1*73 


§  108.  AGENCY. 

emigration  was  ended,  the  delegates  or  agents  of  the  nation  settled  the  ac- 
counts, and  among  others  that  of  plaintiff's  intestate,  who  received  the  amount 
of  his  account  and  gave  a  receipt  in  full.  Nothing  was  allowed  him  for  return 
wagon  hire  in  the  account  settled,  and  none  was  claimed  by  him,  as  he  was 
himself  a  Cherokee  and  intended  to  reside  in  the  nation.  Since  his  death,  this 
suit  has  been  instituted  by  his  administrator,  on  the  mistaken  notion,  that,  be- 
cause, in  the  money  of  the  nation  received  by  John  Eoss  there  was  included  a 
sum  of  $14,280  estimated  as  necessary  to  pay  return  wagon  hire,  therefore  the 
plaintiff's  intestate  was  entitled  to  his  proportional  share  of  it,  without  any 
regard  to  the  fact,  whether  the  Cherokees  were  willing  to  allow  it  to  him,  or 
whether  it  was  due  to  him  on  his  own  contract  with  their  agents.  There  was 
no  evidence  whatever  tending  to  show  a  special  contract  by  John  Eoss  person- 
ally to  pay  for  the  teams  and  wagons,  either  for  going  or  returning.  The  con- 
tract of  plaintiff's  intestate  was  with  the  Cherokee  .nation,  through  their  known 
public  agents  or  oflScers.  John  Ross  was  the  superintendent,  treasurer,  and 
disbursing  officer.  The  money  in  his  possession  was  the  money  of  the  nation ; 
the  plaintiff's  intestate,  and  all  who  were  employed  in  assisting  the  nation  to 
emigrate,  were  fully  aware  that  John  Boss  was  acting  as  a  public  officer,  and 
dealt  with  him  as  such. 

§  108.  An  agentj  either  ptiblic  or  private^  is  not  personally  liable  on  contracts 
made  for  his  principal. 

Now,  it  is  an  established  rule  of  law  that  an  agent  who  contracts  in  the 
name  of  his  principal  is  not  liable  to  a  suit  on  such  contract;  much  less  a  pub- 
lic officer,  acting  for  his  government.  As  regards  him  the  rule  is,  that  he  is 
not  responsible  on  any  contract  he  may  make  in  that  capacity;  and  wherever 
his  contract  or  engagement  is  connected  with  a  subject  fairly  within  the  scope 
of  his  authority,  it  shall  be  intended  to  have  been  made  officially,  and  in  his 
public  character,  unless  the  contrary  appears  by  satisfactory  evidence  of  an  ab- 
solute and  unqualified  engagement  to  be  personally  liable.  The  Cherokees  are 
in  many  respects  a  foreign  and  independent  nation.  They  are  governed  by 
their  own  laws  and  officers,  chosen  by  themselves.  And  though  in  a  state  of 
pupilage,  and  under  the  guardianship  of  the  United  States,  this  government 
has  delegated  no  power  to  the  courts  of  this  district  to  arrest  the  public  repre- 
sentatives or  agents  of  Indian  nations,  who  may  be  casually  within  their  local 
jurisdiction,  and  compel  them  to  pay  the  debts  of  their  nation,  either  to  an  in- 
dividual of  their  own  nation,  or  a  citizen  of  the  United  States. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs. 

UNITED  STATES  v,  PINOVER. 
(District  CJourt  for  New  York :  3  Federal  Reporter,  305^13.    1880.) 

Opinion  by  Choatb,  D.  J. 

Statement  of  Facts.  —  This  was  an  action  brought  by  the  plaintiff  to  re- 
cover of  the  defendant  the  amount  of  a  $500  government  bond,  paid  by  the 
assistant  treasurer  at  New  York  to  the  defendant,  on  the  presentation  of  the 
same  at  his  office  in  New  York.  The  bond  was  payable  to  the  order  of  Robert 
Mickle.  It  had  indorsed  upon  it  an  assignment  purporting  to  be  signed  by 
llobert  Mickle,  transferring  it  to  Levi  H.  Borne.  It  was  over-due  when  pre- 
B3nted  for  redemption.  The  defendant  presented  with  it  a  power  of  attorney, 
duly  acknowledged,  from  Levi  H.  Borne,  who  lived  in  Indiana,  authorizing  him 
as  attorney  of  said  Borne  to  sell  and  assign  or  collect  the  said  bond.    When 
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the  defendant  pfesented  the  bond  and  this  power  of  attorney,  the  assistant 
treasurer  received  the  same  and  gave  to  defendant  the  following  receipt: 

"  Keceived  from  Alexander  Pinover,  attorney,  $500  in U.  S.  5-20  bonds;  pay* 
ment  made  subject  to  examination  and  acceptance  of  bonds  by  the  department 
at  Washington.  C.  N.  Patterson, 

"  Department  Assistant  Treasurer." 

The  defendant  at  the  same  time  executed  upon  the  back  of  the  bond  the  fol- 
lowing instrument: 

"  For  value  received  I  assign  unto  the  secretary  of  the  treasury  for  redemp- 
tion. Alexander  Pinover,  Attorney. 

"November  4, 1878." 

The  defendant  was  told  to  take  the  receipt  to  the  cashier  in  another  part  of 
the  building  and  get  his  money.  He  did  so,  and  upon  presentation  of  the  re- 
ceipt to  the  cashier  he  was  paid  the  amount  due  on  the  bond,  and  gave  a  receipt 
for  it  as  follows : 

"  New  York,  November  4, 1878. 

"  The  treasury  of  the  United  States  redeemed  to  Alexander  Pinover  United 

States  5-20  bonds,  account,  etc., $500.00 

Interest,       ------ 7.64 

$507.64 
"  Eeceived  payment.  Alexander  Pinover." 

Upon  examination  at  Washington  it  was  discovered  that  this  bond  was  one 
which  had  been  reported  lost  or  stolen,  and  for  which  a  duplicate  had  been 
issued  to  Kobert  Micklo  upon  his  giving  a  bond  of  indemnity.  Thereupon  the 
plaintiff  made  demand  upon  the  defendant  for  repayment  of  the  money,  and 
that  being  refused,  brought  this  suit  to  recover  the  same  as  money  paid  under  a 
mistake  of  fact,  alleging  that  what  purported  to  be  the  signature  of  Kobert 
Mickle  to  the  assignment  was  a  forgery.  The  answer  of  the  defendant  denied 
the  forgery  and  set  up  as  a  separate  defense  that  he  acted  in  good  faith  and 
only  as  the  agent  of  Borne  in  the  transaction ;  that  he  was  known  to  the  plaintiff 
to  be  acting  as  such  agent,  and  that  immediately  after  receiving  the  money  he 
paid  it  over  to  his  principal.  In  respect  to  the  receipt  given  by  the  assistant 
treasurer  to  the  defendant,  to  be  handed  to  the  cashier,  the  defendant  testified 
that  he  did  not  read  it  or  know  its  contents;  that  he  simply  took  it  to  the 
cashier  and  handed  it  to  him  as  directed.  There  was  no  evidence,  except 
the  fact  that  the  paper  was  handed  to  him  and  held  by  him  in  passing  from  the 
office  of  the  assistant  treasurer  to  that  of  the  cashier,  that  he  received  any  in- 
formation of  its  contents,  or  was  in  fact  informed  that  the  assistant  treasurer 
received  the  bond  subject  to  examination  and  approval  at  Washington.  Upon 
the  question  of  the  alleged  forgery  of  the  name  of  Robert  Mickle,  the  jury 
found  specially  that  it  was  a  forgery,  and  it  is  not  claimed  that  there  was  any 
error  committed  in  the  trial  of  that  issue.  The  jury  were  instructed  that  the 
taking  and  holding  of  the  receipt,  till  it  was  surrendered  to  the  cashier,  was 
some  evidence  of  notice  to  the  defendant  of  its  contents;  that  if  in  fact  the 
defendant  was  informed  that  the  bond  was  received  subject  to  examination  and 
acceptance  at  Washington,  and  if  the  signature  to  the  assignment  was  a  forgery^ 
the  plaintiff  was  entitled  to  recover;  that  if  the  defendant  used  the  receipt 
without  any  knowledge  in  fact  of  its  contents,  but  merely  as  a  token  to  be 
handed  to  the  cashier  as  he  was  directed,  then  he  was  not  chargeable  with 
knowledge  of  its  contents;  and  there  being  no  dispute  that  the  defendant  acted 
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in  good  faith,  and  was  known  to  be  arid  treated  as  an  agent  111  the  transaction, 
and  had  paid  over  the  niotiey  to  his  principal,  he  was  not  liable  to  repay  it. 
Under  these  instrdctidns  the -jury,  besides  finditig  the  special  verdict  of  forgery, 
found  a  verdict  generally  for  the  defendant.  The  plaintiff  now  moves  for 
judgment  on  the  ground  that  the  finding  of  the  fact  of  forgery  entitles  the 
plaintiff  to  a  judgment,  or  in  the  alternative  for  a  new  trial  for  error  of  law  and 
misdirection  of  the  jury. 

§  109*    What  is  not  a  sufficient  performance  of  ike  duty  of  givirvg  notice. 

It  is  claimed  that  there  was  error  in  leaving  it  to  the  jniy  to  detertninei  its  a 
question  of  fact,  whether  the  giving  of  the  receipt  was  a  communication  of  the 
fact  stated  therein,  that  the  bond  was  received  subject  to  examination  atid  ac- 
ceptance at  Washington.  But  if  the  point  assumed  In  this  ruling  was  correct, 
that  it  was  incumbent  on  the  assistant  treksurer  to  communicate  this  fact,  then 
i  think  it  is  clej^r  that  there  was  no  error  to  the  prejudice  6t  the  plairitiff  in  the 
manner  in  which  this  question  was  submitted.  A  person  chai^able  with  the 
duty  of  giving  a  liotice  does  not  perform  that  duty  by  handing  the  party  en- 
titled to  notice  a  paper  containing  such  notice,  especially  if  the  person  to  whom 
it  is  handed  is  directed  to  use  it  in  a  particular  way  and  for  ft  particular  pur- 
pose, which  does  not  require  him  to  examine  or  read  it.  If  he  does  read  it,  it 
is  of  course  notice  to  him  of  the  contents.  But  if  his  attention  is  not  called  to 
its  contents  —  if  he  is  not  told  to  read  it,  but  is  told  simply  to  take  it  somewhere 
else  knd  present  it  and  get  his  money,  and  he  does  so  without  reading  or  learn- 
ing its  contents  —  it  would  be  most  unreasonable  to  hold  that  the  duty  of  com- 
municating the  fact  written  upon  it  had  been  discharged.  No  authority  for 
such  a  proposition  has  been  cited. 

§  110.  Generally^  where  an  a^ent  receives  moriey  for  his  pnncipMy  he  is  Mt 
persondU/y  liable  after  he  has  paid  it  over. 

It  is  also  claimed  by  the  plaintiff  that  money  paid  under  a  mistake  of  fact  to 
one  who  is  known  to  be  and  treated  as  an  agent  can  be  recovered  back  from  the 
agent,  even  after  he  has  paid  it  over  to  his  principal,  in  case  the  principal  had 
no  right  to  give  the  agent  authority  to  act.  The  argument  is  that  one  who  has 
no  right  to  receive  money  can  give  no  authority  to  another  to  act  as  his  agent 
in  receiving  it,  and  so  that  the  power  of  attorney  in  such  a  case  is  a  nullity,  and 
no  act  done  under  it  can  avail  the  assumed  agent  as  a  defense.  I  think  this  rea- 
soning is  unsound,  and  not  in  accordance  with  the  authorities.  If  A.  holds  B.'s 
note,  and  sends  his  servant  to  B.  with  the  note  demanding  payment  from  A:, 
and  B.,  knowing  that  the  person  presenting  the  note  is  presenting  it  as  ^rvant 
or  agent  of  A.,  and  not  for  himself,  thereupon  takes  the  note  and  gives  the 
money  to  the  servant,  he  gives  it  to  him  for  the  purpose  of  having  him  pay  over 
the  money  to  A.  Though  nothing  is  said,  the  payment  is  with  an  implied 
direction  to  deliver  the  money  to  A.  as  surely  as  if  B.  should  say :  "  Here,  take 
this  to  your  master."  If,  now,  the  next  day  it  is  discovered  that  the  note  bad 
been  already  paid,  and  therefore  that  A.  had  no  right  to  receive  the  money,  nor 
any  right  to  authorize  his  servant  to  leceive  it  on  his  behalf,  yet  B.  would  have 
no  claim  on  the  servant,  who  has  done  only  what  he  consented  to  his  doing  in 
paying  the  money  to  his  master.  He  must  look  to  A.,  with  whom,  in  fact  and 
in  contemplation  of  law,  the  transaction  was  had.  The  weight  of  the  author- 
ities is  clearly  in  favor  of  this  view  of  the  law.  Holland  v-  Russell,  30  L.  J. 
(Q.  B.),  312;  32  L.  J.  (Q.  B.),  297;  Shand  v.  Grant,  15  C.  B.  (K.  S.),  322-324; 
Newall  V.  Tomlinson,  L,  R,  6  C.  P:,  403;  BuUer  v.  Harrison,  Cowp.,  565-569; 
trye  v.  Lockwood,   4  Cow.,   454-456;    Granger  v.    Hathaway,    17  Mich;, 
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600;  Morval  if.  MoCIettan,  1  Wend.,  173;   Costigan  ^.  Newland,  12  Barb., 

§  1 II. — '^^oiherwiMj  if  he  acta  m  had  faith  and  doea  not  disetoae  kis  jprm- 
eipal* 

If  the  agent  aots  in  bad  faith,  or  with  knowledge  of  bis  principaFs  want  of 
right  to  receive  the  money,  or  is  himself  a  party  to  an  illegal  exaction  of  the 
money,  or  is  not  authorized  by  his  assnmed  principal  to  act  for  him,  as  where  his 
power  of  attorney  is  a  forgery,  payment  of  the  money  over  will  be  no  defense. 
Kilter  v.  Aris,  3  Esp.,  281;  Snowdon  «.  Davis,  1  Tannt,  359;  Edwards  v.  Hod- 
ding,  6  Taunt.,  416  ["^815] ;  Seidii  v.  Peekwopth,  10  S.  <fe  R,  442.  See,  also. 
Story's  Agency  (&bh  ed.^  §§  800,  301,  and  notes.  If  the  party  receiving  the 
money,  though  an>  agenrt  in  fact,  does  not  disclose  his  agency  to  the  party  making 
the  payment,  there  is  of  course  no  presumed  consent  or  direction  that  he  pay 
over,  and  payment  to  his  principal  will  be  no  defense^  In  such  a  case,  having 
acted  as  a  prhioipal,  he  will  not  be  permitted  to  defend  on  the  ground  that  he 
wm  not  the  principal  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287,  293,  294. 
This  last  case  was  foltowed  in  the  ease  of  Blink  Qf  Commerce  i^.  Union  Bank,  8 
N.  T.,  230-237.  This  case,  however,  puts  the  liability  on  the  equitable  ground 
that  ^moEkey  paid  by  one  party  to  another*  through  mutual  mistake  of  facts, 
in  respect  to  which  both  were  equally  bound  to  inquire,  may  be  recovered  back." 
It  was  a  case  of  money  paid  upon  a  forged  indorsement  to  a  collecting  bank, 
which  did  not,  so  far  as  appears  in  the  case^  disclose  its  character  of  agent. 
The  court  added:  ^The  defendants  here,  as  in  that  ease  — i.  ^.,  Canal  Bank  v. 
Bank  of  Albany, — have  obtained  the  money  of  theplaantiff  without  right,  and  on 
the  exhibition  of  a  forged  title  as  genuine,  the  forg^y  being  unknown  to  both 
parties.  The  defendants  ooght  not,  in  conscience,  to  retain  the  money,  because 
it  does  not  belong  to  them,  and  for  the  furth^  reason  that  the  defendants  and 
the  previous  indors^?s  have  each,  on  the  same  principle,  their  remedy  over 
against  the  party  to  whom  they  respectively  paid  the  money,  until  the  wrong- 
dioer  is  finally  miade  to  pay.  If  that  party  should  be  irresponsible,  or  if  he  can*- 
not  be  found,  the  loss  on^ht  to  fall  on  the  party  who,  without  due  caution,  took 
the  bill  from,  him.''  Tne  principle  thus  stated  is,  perhaps,  broad  enough  to 
charge  with  liability  even  an  agent  who  has  disclosed  his  agency ;  but  the  que» 
tion  was  not  directly  raised^  and  can  hardly  be  thought  to  have  been  within  the 
ooBsideration  of  the  court,  especially  as  the  opinion  in  the  case  referred  to  as 
settling  the  principle  expressly  distinguished  the  case  of  an  agent  who  disclosed 
his  agency  from  the  case  then  before  the  court. 

The  case  of  The  Kingston  Bank  v.  Ettinge,  40  K  Y.,  391-400,  cites  these 
cases  in  support  of  the  general  proposition  that  the  fact  that  the  party  receiving 
the  money  was  an  agent,  who  had  paid  over  to  his  principal,  would  be  no 
defense^  It  does  not  advert  to  the  distinction  between  an  agent  whose  agency 
is  disclosed  to  the  party  paying,  and  one  who  acts  as  himself  a  principal.  Nor 
was  the  case  before  the  court  one  of  agency.  In  the  same  case  the  court  cites 
and  relies  on  Eheel  v.  Hicks,  25  N.  Y.,  289^  where  it  was  held  that  money  paid 
to  a  public  officer  in  compromise  of  a  claim  against  the  plaintiff,  as  the  putative 
father  of  an  alleged  unborn  bastard  child,  could  be  recovered  back  upon  proof 
that  the  woman  was  not  in  fieu3t  pregnant,  although  the  defendant  had  paid  it 
over  to  the  county.  That  seems  to  have  been  the  case  of  money  iUegaUy 
exacted  by  a  public  officer,  and  therefore  within  some  of  the  cases  first  above 
cited,  not  a  case  in  which  the  party  receiving  is  entitled  to  make  this  defense; 
Whether,  however,  these  authorities  have  impaired  to  any  extent,  or  in  refer- 
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ence  to  a  particular  state  of  facts,  the  general  rule  that  an  agent,  known  and 
treated  with  as  such,  cannot  be  compelled  to  pay  back  •  money  received  by  him 
under  a  mutual  mistake  of  fact  and  paid  over  to  his  principal,  and  if  so, 
whether  the  present  case  comes  within  them,  it  is  unnecessary  to  determine,  in 
view  of  the  conclusion  which  I  have  reached  in  respect  to  the  powers  of  the 
assistant  treasurer,  and  the  liability  of  the  defendant  by  reason  of  his  having 
received  this  money  from  that  oificer.  In  the  case  of  Cooke  v.  U.  S.,  91  U.  S., 
389,  the  question  of  the  power  of  the  assistant  treasurer  to  bind  the  United 
States,  in  the  matter  of  adjusting  and  paying  claims  against  the  government, 
was  considered,  and  it  was  held  that  the  secretary  of  the  treasury  alone  has 
power  to  represent  and  bind  the  government  in  his  department  in  this  respect; 
that  the  powers  of  the  assistant  treasurers  are  limited  and  fixed  by  public  laws, 
of  which  all  persons  must  take  notice.  This  case  was  not  cited  upon  the  trial 
of  the  present  action.  It  was  assumed  upon  the  trial  that  the  assistant  treas- 
urer at  New  York  had  authority  to  represent  the  government  in  the  redemp- 
tion of  this  bond.  It  was  upon  this  assumption  that  the  ruling  was  made  that 
it  was  incumbent  on  the  plaintiff  to  show  that  the  assistant  treasurer  gave 
notice  to  the  defendant  that  he  received  the  bond  subject  to  examination  and 
acceptance  at  Washington,  in  order  that  the  plaintiff  might  have  the  benefit  of 
that  notice. 

§  1 1 2. he  is  also  liable  where  he  receives  money  from  the  assistant  treas- 

yrer  of  the  United  States^  which  the  said  treasurer  had  no  authority  to  pay. 

But  it  was  held,  in  the  case  of  Cooke  \).  U.  S.,  that  all  the  actsof  the  assistant 
treasurer  in  paying  the  debts  of  the  United  States  are  so  subject  to  the  ap- 
proval of  the  secretary  as  matter  of  law.  The  question  of  actual  notice  was 
therefore  wholly  immaterial.  Upon  the  same  assumption  it  was  ruled  that  if, 
without  such  notice,  the  defendant  had  paid  over  the  money  to  his  principal,  it 
would  shield  him  from  liability;  the  theory  of  the  charge  being  that  in  re- 
spect to  this  transaction  the  assistant  treasurer  was,  in  legal  effect,  the  United 
States,  and  could  bind  the  government  by  recognizing  and  treating  with  ihe- 
defendant  as  the  agent  of  another;  and  that  if  he  did  so,  the  plaintiff  through 
him  consented  to  receive  the  money  from  the  defendant  as  an  agent,  and  con- 
sented to  his  paying  it  over  to  his  principal,  and  therefore  must  look  to  the  prin- 
cipal and  not  to  the  agent  for  repayment.  In  view  of  this  decision  of  the 
supreme  court  of  the  United  States,  both  of  these  rulings  were  erroneous. 
The  assistant  treasurer  had  no  power  to  bind  the  United  States  by  paying  the 
money  to  the  defendant,  nor  to  consent  that  the  defendant  pay  it  over  to  any 
other  person.  If  the  secretary  did  not  approve  his  act,  it  could  never  have  any 
validity  whatever,  and  does  not  stand  in  the  way  of  the  plaintiff's  recovering 
the  money.  For  these  errors,  the  plaintiff  is  entitled  to  have  the  general  verdict 
in  favor  of  the  defendant  set  aside;  and  upon  the  special  verdict  that  the  name 
of  the  former  owner  of  the  bond  was  a  forgery,  the  plaintiff  is  entitled  to  have 
judgment.  The  finding  of  this  fact  left  no  issue  to  be  tried  under  the  plead- 
ings. The  receipt  of  the  money  is  admitted  in  the  answer.  The  special  mat- 
ter set  up  in  the  answer  —  the  payment  of  the  money  immediately  after  its  re- 
ceipt to  Borne,  for  whom  defendant  acted  as  attorney  —  constitutes  no  defense, 
because  the  plaintiff,  upon  the  facts  stated  in  the  answer,  never,  by  any  public 
officer  authorized  to  do  so,  paid  the  money  to  him  as  an  agent.  On  the  con- 
trary, the  oificer  alleged  to  have  paid  it,  the  assistant  treasurer,  had  no  author- 
ity on  behalf  of  the  government  to  consent  that  the  defendant  pay  it  to  his 
principal. 
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§  1 1 3.   Verdicts,  general  and  special. 

"Where  a  special  verdict  is  inconsistent  with  a  general  verdict  the  former 
controls  the  latter,  and  the  court  must  render  judgment  accordingly."  N.  T. 
Code  of  Civil  Procedure,  §  1188;  Fraschieris -y.  Henriques,  6  Abb.  Pr.  (N.  S.), 
251,  263.  There  was  no  evidence  of  any  regulation  by  the  secretary  of  the 
treasury  conferring  upon  the  assistant  treasurer  the  power  to  redeem  this  bond, 
or  to  receive  it  for  redemption,  otherwise  than  subject  to  examination  and  ac- 
ceptance at  Washington;  nor  is  any  such  regulation  averred  in  the  answer.  No 
point  is  made  in  the  answer,  nor  was  there  any  evidence  that  there  was  any 
such  delay  in  the  examination  of  the  bond  at  Washington  that  the  defendant 
thereby  lost  any  rights  of  recovery  over  against  any  other  party.  Nor  do  I 
perceive  how  such  a  point  could  be  made  by  an  agent  who  pays  over  imme- 
diately, as  in  the  answer  it  is  admitted  that  the  defendant  did,  without  wait- 
ing for  the  result  of  the  examination.  The  point  made,  that  knowledge  on  the 
part  of  the  defendant  that  the  bond  was  received  subject  to  examination  and 
acceptance  at  Washington,  is  not  equivalent  to  notice  not  to  pay  over,  and  does 
not  afifect  the  defendant,  is  untenable,  because,  as  held  above,  the  assistant 
treasurer  had  no  authority,  even  thus  provisionally,  to  recognize  and  treat  with 
the  defendant  as  an  agent  of  another,  except  subject  to  the  examination  and 
approval  of  the  secretary ;  and  the  secretary,  having  disapproved  and  disaf- 
firmed his  action  in  the  premises,  the  defendant  can  have  no  benefit  therefrom. 

Yerdict  in  favor  of  the  defendant  set  aside,  and  judgment  for  the  plaintiff 
in  the  special  verdict. 

§  1 14.  In  i^eneral. —  Where  a  transportation  company  uses,  in  its  business,  cars  belonging  to 
different  railway  companies,  a  general  manager  having  power  to  make  contracts  for  transpor- 
tation, but  having  no  power  to  say  what  cars  shall  be  used,  is  not  liable  for  the  use  on  cars 
used  by  the  transportation  company  but  belonging  to  a  railway  company,  of  axles  infring- 
ing a  valid  patent.    Lightner  v,  Kimball,  1  Low.,  213. 

§  1 15.  An  agent  advertised  a  ship  for  freight,  and  after  being  laden  she  was  attached  and 
the  cargo  was  unloaded  and  sold  at  a  loss ;  heldy  that  the  agent  was  not  liable.  Joyce  v,  Sims, 
2  Dal.,  223. 

§  1 1 6.  Quaere,  whether  an  agent  selling  only  for  another  is  liable  for  infringement  of  letters 
patent.  If  defending  on  plea  that  he  acts  only  as  Efuch  agent,  he  must  at  least  disclose  the 
name  of  his  principaL    Morse  v.  Davis,  5  Blatch.,  42. 

§  1 1 7.  The  agent  of  an  executrix  had  full  power,  in  reference  to  the  trust  estate  in  a  dis- 
tant state,  to  do  anything  which  the  executrix  could  do  in  relation  to  it.  He  sold  and  con- 
veyed property,  but  without  observing  the  steps  necessary  to  give  the  sale  validity  in  the  state 
where  it  was  made.  The  property  was  recovered  from  the  purchasers  by  the  heirs  of  the 
estate.  Held,  that  the  executrix  was  not  liable  to  refund  the  purchase  money.  It  was  a  special 
agency,  created  by  one  acting  in  autre  droits  and  the  purchaser  was  boimd  to  see  that  the 
agent  acted  within  his  powers,  and  that  the  agent  could  not  by  virtue  of  any  general  power, 
do  any  act  not  in  conformity  to  the  laws  of  the  state  where  it  was  to  be  done.  Owings  v, 
Hull,  0  Pet.,  628. 

§118.  NejB^ligence. — An  agent  is  not  liable  for  an  injury  done  to  a' third  person  by  his 
negligence  in  the  scope  of  his  employment.  The  negligence  of  the  agent,  in  such  a  case,  is 
the  negligence  of  his  employer.  Mandeville  v.  Cookendorfer,  8  Cr.  C.  C,  402.  See  §g  140, 
284. 

§  1 19.  Fraud. — A  party  who  in  fact  acted  as  the  agent  of  others,  and  who  made  a  sale  of 
land  in  his  own  name,  which  was  founded  on  gross  mistake  and  misi'epresentations,  will  be  held 
primarily  liable  to  refund  the  money  on  a  rescission  of  the  sale  by  a  court  of  equity.  Daniel 
V,  Mitchell,  1  Story,  195.  So  where  an  agent  for  the  sale  of  lands  is  himself  interested  therein 
as  part  owner,  and  he  effects  such  sale  by  gross  misrepresentation,  and  recovers  the  proceeds, 
he  is  primarily  liable  to  the  vendees  on  the  rescission  of  the  sale  by  a  court  of  equity.  But 
having  paid  the  proceeds  to  the  other  owners,  they  are  liable  to  him  for  their  respective 
shares.    Doggett  v,  Emerson,  1  Woodb.  &  M.,  202. 

%  1 20.  Payment  to  agent. — A  prize  agent  of  the  captors,  also  a  party  to  the  libel,  who  re- 
ceived the  proceeds  of  the  capture  under  decree  of  court,  and  pending  appeal  therefrom 
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paid  out  a  portion  of  such  proceeds,  was  held  pevBOuaUj  liable  pii  reversal  of  the  decree.  Fen- 
hstUovyr  V.  Doane,  8  D^,^  87,  118.  Iftp>Ei4.,  J.,  dissenting,  105.  But  where  money  is  pMd  on 
execution  to  an  agent  of  the  judgment  creditor,  and  a.t  the  time  of  such  payment  the  agent 
is  notified  that  a  writ  of  error  wiU  be  brought  to  reverse  the  judgment,  such  agent  pays  the 
i^oney  pver  to  hk  principal  at  his  peril,  and  il  the  judgnxent  is  reversed,  he  is  liable  to  tfoe 
hi4gment  debtor  for  the  amount  received.  B^nk  pf  \74shin^tQn  v.  Bank  of  United  States,  4 
Cr.  C.  C,  89 ;  reversed,  6  Pet.,  8.    See  g§  103,  280. 

§121.  Where  money  is  paid  ^  an  agent  for  the  benefit  of  his  undisclosed  principal,  and  is 
by  him  transmitted  to  such  principal  without  any  notice  of  an  adverse  claim  or  reason  to  ex- 
pect it>  he  is  protected  in  such  payment,  and  the  ^unpunt  cannot  be  recovered  f ^019  hinv 
popper  V,  Robinson,  Bt  Otto,  MQ. 

§  122.  If  a  creditor  orders  his  debtpr  to  pay  to  such  creditor's  agent,  such  sums  as  such 
debtor  may  owe  him,  not  exceeding  a  pertain  amount,  and  the  debtor  pays  a  larger  sum,  he 
cannot  charge  the  principal  with  it,  but  must  look  to  the  agent.  United  States  t;.  Jones,  8 
Pet,  896. 

§  123;.  An  agent  is  not  personally  liable  for  moneys  paid  to  him  under  mutual  mistake  of 
law,  after  having  transmitted  them  to  his  principal.  So  where  the  collector  of  a  port  re- 
ceived and  transmitted  to  the  government  a  certain  sum  for  duties,  which  was  in  excess  of 
the  amount  of  legal  duty  he  —  acting  in  good  faith  on  a  mistaken  construction  of  the.  law,  and 
under  instructions  of  the  department  —  and  the  importer  paid  the  sum  without  protest  or  no- 
tice to  retain  the  money,  or  of  intention  to  sue,  it  was  held  that  the  collector  Mfosuot  person- 
ally liable.  But  the  rule  is  otherwise  where  the  importer  protests  that  the  exaction  is  illegal, 
that  he  pays  the  amount  to  obtain  possession  of  the  goods,  notifies  the  collector  not  to  pay 
the  money  over,  and  gives  notice  that  he  will  sue  for  the  amount  so  exacted.  Elliott  v. 
Qwartwout,  10  Pet.,  153. 

§  124.  Failure  to  disclose  principal— Where  an  agent  does  not  dislose  his  prinoipal  he 
may  be  held  personally  liable  on  the  contract.  Farrell  v.  Campbell,*  8  Ben.,  8;  Ye  Seng 
Ck>.  1;.  Corbitt,  7  Saw.,  873;  S.  C,  9  Fed.  R.,  436.  If  he  declines  to  disclose  his  principal, 
the  party  with  whom  he  deab  may  treat  him  as  principal,  and  hia  contract  will  be  held 
valid  if  he  was  competent  to  make  it.  Johnston  v.  Laflin,  13  Otto,  803.  And  where  the  agent 
ifi  held  liable  he  cannot  set  off  d^i^ages  resulting  to  his  principal  by  the  act  of  the  other  party. 
Farrell  v.  CampbeV,*  8  Ben.,  %    Sea  §§  101,  105,  116,  180  et  seq,,  272. 

§  125.  A  committee  avowedly  lasting  for  the  bondholders  of  a  railway  are  not  required  on 
judipial  sale  thereof  to  thcuon  to  disclose  further  who  are  their  principals.  Turner  v.  I*,  B*  & 
W.  R'y  Co.,  8  Biss.,  391. 

§  1 26.  Where  an  agent  discloses  hia  agency,  and  is  dealt  with  as  agent,  he  is  not  personally 
answerable  to  the  person  so  dealing  with  l^ini.  So  where  an  importer  employed  agents,  known 
to  be  such,  to  pass  wool  through  the  custom  house,  and  they  obtained  the  same  free  of  duty, 
Ciwing  to  a  niistake  of  the  revenue  plficer^,  gQd  ahippe4  to.  their  principals,  thus  terminating 
tiieir  agency,  it  was  bel<}  that  an  action  would  not  lie  i^ainst  them  to  recover  tl^e  duty  due 
on  the  wool.    United  States  v.  Bevan,  Crabbe,  825. 

§  1 27.  An  agent,  acting  for  parties  resident  abroad  and  not  disclosing  his  principals,  is 
Uable  to  puroh^isers  from  him  of  the  goods  of  his.  principals  for  a  breach  of  warranty  tbat  the 
goods  so^d  equsU  the  s^inxpl^  a^own  by  hixn  i^t  the  time  of  the  s^e.  Allen  v,  Schuchardt» 
10  Am.  L.,  Reg.,  13. 

%  \%%  An  i^genit  is  not  pexsonally  lii^ble  whpn  the  co^^tract  is  made  on  behalf  of  a  disclosed 
prii^oipaL  So  wher«  the  agent;  of  the  French  ^republic  drew  a  number  of  bills  of  exchange, 
which  on  their  f i^oe  showed  that  they  were  drs^wn  on  public  apcount,  it  was  held  that  credit 
was  given  on  f^cpoun^  of  the  gpvernmez^t,  and  the  drawer  w&s.  not  personally  liabla  Jones 
V.  Le  Tombe,  3  Dal.,  885. 

|S  1 2tt.  An  agent  is  not  perspn^y  Mable  on  a  contract  n^e  throHgh  him  with  his  principal 
liinless  he  contrapt^d  personally.  Where  the  agent  refuses  to  deliver  goods  sent  by  the  prin- 
cipal the  remedy  ia  agaipst  the  prilncipaL    Bradford  v.  Easthurn,*  2  Wash.,  219. 

§  130.  Metho<l  of  execntins:  contracts.— Where  a  person  acts  merely  as  agent  of  another, 
and  signs  papers  in  that  capacity,  that  is,  signs  them  as  agent,  and  the  party  with  whom  he 
deals  has  full  knowledge  of  h^  agency  i^nd  ot  the  principal  for  whom  he  acts,  an  express  dis- 
olosure  of  the  prinpipaPs.  napie  on  the  face  of  the  papers,  or  in  the  signature,  is  not  essential 
tp  pirot  ct  the  agent  frpm  persons^  responsibility.  Metcelf  v.  Williams,  14  Qtto,  97.  Si^ 
§§  101,  124,  289,  489. 

§131.  Where  an  agent  enters  into  a  contract  in  behalf  of  his  principal,  if  such  instrument 
show  on  its  face  the  ^ame  of  the  contracting  parties,  the  agent  may  sign  his  name  first,  and 
add  to  it,  "  as  agent  for,"  etc.    Smith  v.  Morse,  9  WaU.,  82. 

§  |3!2.  An  agent  fi^nthorijspd  to  sell  and  ponvey  land  by  deed  conveys  np  title  by  deed  run- 
Wgi  '*  Il  the  said  C.  C,>  attorney  asi  aforesaid,  etc.,  do,'*  ^nd  attested^  "Xu  witness  wl^pi-eof. 


LIABILITY  TO  tHE  PRINCIPAL.  §§  133-14^. 

tiie  said  C.  C,  attoriiey  as  aforesaid,  has  H^retmto,*'  etc.,  and  sigtied  **<j.  C./'  and  sealed.  It 
&  the  deed  of  the  agent  and  not  of  th^  principal.    Clarke  t).  CourttteV,  b  Pet.,  849. 

§  1.^3.  A  pel^n  contracting  and  describing  himself  as  an  ageht  Mil  be  t)ersonally  ri9^ 
^nsible  When,  at  the  time  of  making  the  conirabt,  he  does  not  disclose  the  names  of  hiH 
prhicipals.    Ye  Seng  Co.  v.  Cbrbltt,  7  Saw,  873. 

g  1^4.  It  seems  that  where  ah  agent  signs  himself  '*  J.  L.,  jEkjgieiit  for  J.  M.,**  he  is  perison- 
alljr  liable  on  the  agreement.    Lutz  v.  Linthicum,  8  j?et.,  176. 

§  135.  A  contract  made  and  signed  by  a  person  as  **ret)ndsehting"  othei^  binds  him  ais 
{principal,  the  words  " nepresenting,'*  etc.,  being  words  of  description  simply;  especially 
Where  in  the  body  of  the  contract  he  makes  certain  Covenants  without  such  words.  Grau  Vk 
McVicker,  8  Biss.,  15. 

§  1 3fi.  If  the  agent  of  an  incorporated  coihpAuy,  for  a  loan  o]f  money  to  the  fcomparty, 
gives  a  note  which  he  sighs  as  agent  bf  the  company,  hfy  is  not  personally  liable  thereon  to  ii 
^k^n  discounting  the  same  with  knowledge  of  the  facts.  So  held  where  the  note  was  ih 
form  the  obligation  bf  the  agent,  and  sighed  <*R.  Mc^ee,  AgeUt  Wheeling  Cotton  Manufact- 
uring Company."    Bradley  v.  McKeei  6  Cr.  d.  C,  803. 

§  1 37.  An  agent  cannot  be  held  on  an  instrument  bearing  on  its  face  Unmistakable  sighd 
of  being  the  contract  of  the  principal.  So  where  a  bill  was  drawn  at  the  **  office  Of  B.  N. 
M.  Co."  on  "P.,  treasurer,"  and  sighed  ** B.^  Pres*t,  W.,  Sec'y,"  it  was  held  the  signers  were 
not  personally  liable.    Hitchcock  v.  Buchanan,  15  Otto,  417. 

§  138.  If  an  agent  draw  a  bill  of  exchange,  and  sign  *'  A.  B.,  agent,"  but  nothing  on  the 
face  of  the  bill  discloses  who  are  his  t)rincipals,  he  is  liable  thereon  t)ersonally.  Parol  evi- 
dence, in  an  action  thereon,  is  inadmissible  to  discharge  the  agent,  in  such  case,  the  rule 
applicable  to  charging  dn  undisclosed  |)rincipal  in  the  case  of  a  sale  is  inapplicable.  Dessau 
i>;  Bours,  McAl.,  21. 

§  1 39.  Where  an  agent  enters  into  a  written  contract,  in  which  he  appears  as  principal, 
parol  evidence  is  inadmissible  to  show,  with  a  view  of  exonerating  the  agent,  that  at  the 
time  of  entering  into  such  contract  he  disclosted  the  fact  of  his  agencyj  and  mentioned  his 
principal's  faame.    Nash  v.  fowne,  5  Wall.,  703. 

'V.   LlABlLTTT  TO  THE  PfilNGIPAL. 

Sttmhary — Acting  gratuitously,  negligence,  §  140.-- Failure  to  invest  money,  increase  in 
value  of  property,  §§  141,  142. —  Procuring  insurance  by  verbal  contract,  §  143. —  Cannot 
deal  with  property,  §§  144,  145.— An  agent  to  sell  cannot  purchase,  §  HQ,— Purchasing 
land  at  tax  sale,  g  147. 

§  140.  Where  a  party  gratuitously  acts  as  agent  in  loaning  money,  takes  a  mortgage,  and 
delivers  the  same  to  his  principal  who  has  abundant  opportunity  to  record  it.  and  a  loss  oc- 
curs by  reason  of  non-recording,  the  Jigent  is  not  liable.  Turton  v.  Dufief,  §  148.  See  §§  ilS^ 
881. 

141.  Where  an  agent  voluntarily  disobeys  the  orders  of  his  principal  to  invest  funds  in 
certain  property,  and  the  property  rises  in  value,  he  is  responsible  to  the  principal  for  the 
value  of  the  property  into  which  the  money  ought  to  have  been  converted,  with  legal  inter- 
est ;  but  he  is  not  liable  for  the  value  of  the  property  into  which  the  annual  interest  might 
have  been  converted.    Short  v.  Skipwith,  §j5  149-154.    See  §§  176,  381. 

§  142.  But  in  respect  to  money  which  he  collects  for  his  principal,  which  he  has  authority 
to  use  as  a  loan,  he  is  liable  only  as  a  debtor  for  legal  interest,  and  not  for  the  value*of  the 
property  into  which  it  might  have  been  converted.    Ibid, 

§  143  Where  an  agent  is  directed  to  procure  instirance.  he  does  riot  comply  with  his  in- 
i^trnctions  by  effecting  a  verbal  tontract  for  insurance,  and  must  make  good  the  loss,  if  any. 
Manny  v,  Dunlap.  §§  155,  156. 

g  l44.  An  agent  will  not  be  permitted  to  make  any  profit  out  of  transactions  connected 
With  his  agency,  and  if  he  be  an  agent  to  sell  property,  he  will  not  be  allowed  to  purchase  it. 
If  he  shall  make  any  profits  in  the  course  of  his  agency,  by  any  concealed  arrangement, 
either  in  buying  or  selling,  or  other  transactions  on  account  of  the  principal,  such  profits 
will  belong  exclusively  to  the  latter;  and  in  accounting,  he  will  be  credited  with  the  value  of 
dny  property  turned  over  to  the  principal,  the  price  which  he  paid  for  the  property  being 
taken  as  its  value.    Northern  l*£tc.  R.  Co.,  v.  Kindred,  §§  157-165.    See  §  198. 

§  145.  Where  an  agent  was  authorized  to  sell  land,  and  he  bought  the  land  himself,  taking 
the  title  in  the  name  of  a  third  party,  turning  over  certain  stocks  to  the  principal  as  the  con- 
sideration, it  was  held  that  the  principal  might  repudiate  the  transaction,  on  returning  to  the 
agent  the  amount  he  paid  for  the  stocks,  and  that  he  was  not  obliged  to  return  the  stocks, 
Ibi(L    B^^meiseq. 

isi 


g§  146-148.  AGENCY. 

§  146.  An  agent  employeA.to  sell  cannot  purchase  from  his  principal  unless  he  makes  it 
perfectly  clear  that  he  has  furnished  his  employer  with  all  knowledge  which  he  himself 
possesses.  So  where  an  agent  employed  to  sell  a  patent  right  within  a  certain  state  repre- 
sented to  his  principal  that  he  could  sell  the  whole  state  only  for  a  certain  sum,  concealing 
the  fact  that  he  had  already  sold  two  counties  for  such  sum,  a  purchase  by  him  at  the  price 
named  was  set  aside.  It  was  also  held,  that  the  agent  could  not  reacquire  rights  sold  by  him 
prior  to  the  setting  aside  of  the  sale,  and  surrender  the  same  to  the  principal,  but  that  the 
principal  might  recognize  such  sales  and  demand  the  proceeds,  with  a  deduction  for  proper 
charges ;  that  as  the  sales  were  not  made  under  the  contract  of  agency,  the  terms  of  the  con^ 
tract  ought  not  to  control  the  amount  of  conunissions  and  charges.  Jeffries  v.  Wiester,  g§  166- 
168.    Seeg§201c^scg.,531. 

§  147.  An  agent  for  the  payment  of  taxes  concealed  from  his  principal  the  existence  of  a 
special  tax  on  a  tract  of  land,  permitted  the  land  to  be  sold  at  tax  sale,  and  bought  it  in.  Hddf 
that  he  acquired  no  right  as  against  the  principal,  and  that  a  purchaser  from  him  would  not 
stand  in  the  attitude  of  a  bona  fide  purchaser  without  notice,  although  he  had  paid  a  part  of 
the  purchase  money ;  and  especially  as  the  price  paid  was  inadequate.  Curts  v.  Cisna,  §§  169- 
178.    See  §§  175, 197. 

[Notes.— See  §§  174-204.] 

TURTON  V.  DUFIEF. 

(6  Wallace,  420-428.    1867.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. —  Dufief,  as  a  friend  of  Mrs.  Fowler,  loaned  her  money  to 
Wheeler,  a  man  in  good  circumstances,  took  a  mortgage  to  secure  the  loan,  and 
delivered  the  note  and  mortgage  (the  latter  unrecorded)  to  her.  She  afterwards 
married  Turton.  Before  her  marriage  she  received  payments  of  interest  and 
part  of  the  principal,  and  after  marriage  Turton  received  payments  of  interest. 
Three  years  after  the  loan  to  Wheeler,  and  some  months  after  the  marriage, 
Wheeler,  having  become  insolvent,  conveyed  his  property  by  mortgage  or  deed 
of  trust  to  Linthicum,  who  promptly  put  the  paper  on  record.  This  suit  was 
brought  to  hold  Dufief  responsible  for  the  loss  consequent  upon  the  failure  to 
record  the  mortgage.     There  was  judgment  for  the  defendant. 

Opinion  by  Mr.  Jus-hoe  Grier. 

We  do  not  consider  it  necessary  to  vindicate  our  opinion,  in  affirming  the 
charge  of  the  court  below,  to  enter  into  a  discussion  of  the  law  of  bailment  in 
general  from  Coggs  and  Bernard  down  to  this  time,  or  clearly  to  define  the 
difference  between  negligence  and  gross  negligence.  The  evidence  clearly  es- 
tablishes the  fact  that  the  defendant  "  did  diligently  and  carefully  lend  and 
invest  the  sum  of  money  intrusted  to  him,  on  good  and  sufficient  security,  for 
the  repayment  thereof."  It  is  the  gravamen  of  the  charge  in  the  plaintiffs 
narr,  that  he  did  not  do  so. 

§  148.  Failure  of  a^ent  to  record  mortgage  on  making  loan^  not  negligence^ 
when. 

The  mortgage  was  a  sufficient  security  without  being  recorded,  and  continued 
to  be  so  for  three  years.  It  was  in  the  possession  of  the  plaintiff  and  his  wife. 
The  plaintiff  himself  had  it  in  his  possession  near  four  months  before  the  sec- 
ond mortgage  was  put  on  record.  The  neglect  to  put  it  on  record  may  more 
properly  be  imputed  to  himself  than  to  the  defendant. 

We  are  asked  to  decide  that  the  gentleman  who  did  Mrs.  Fowler  the  kind- 
ness to  make  the  investment  for  her  should  have  anticipated  her  negligence, 
and  that  also  of  her  husband,  and  have  anticipated  the  insolvency,  also,  of  the 
mortgagor,  and  that  he  has  been  guilty  of  negligence,  either  simple  or  gross, 
which  should  make  him  liable  in  the  present  action. 

We  do  not  take  this  view  of  the  case,  and  find  no  error  in  the  charge  of  the 

court.  Judgment  affi}*'med. 
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LIABILITY  TO  THE  PRINCIPAL.  §  149* 

SHORT  V.  SKIPWITH. 
(Circuit  Court  for  Virginia:    1  Marshall,  103-118.    1806.) 

Statement  of  Facts. —  Bill  against  an  agent  for  an  account,  etc.,  and  alleg- 
ing that  the  agent  had  failed  to  invest  funds  in  certiScates,  according  to  instruc- 
tions, by  reason  of  which  the  complainant  had  suffered  loss. 

Opinion  by  Marshall,  C.  J. 

In  arguing  this  cause,  the  counsel,  both  for  the  plaintiff  and  the  defendant, 
rely  upon  the  situation  of  the  parties  as  furnishing  strong  reasons  in  favor  of 
that  result  for  which  they  severally  contend.  The  plaintiff,  in  a  distant  country, 
commits  his  most  important  interests  to  his  friend  in  Virginia ;  places  in  the 
hands  of  that  friend  large  sums  of  money,  which  are  to  be  employed  for  the 
advantage  of  the  owner,  manifests  a  strong  preference  for  their  being  invested 
in  the  public  funds,  and,  after  some  time,  expressly  orders  that  investment. 
The  agency  is  entered  into  with  alacrity ;  but  the  agent  was  a  private  gentle- 
man, not  in  habits  of  dealing  in  public  paper,  and  residing  at  some  distance 
from  the  great  market  to  which  the  commodity  was  most  usually  brought.  It 
certainly  was  not  to  be  expected  that  a  person  under  the  circumstances  of  the 
defendant  could  execute  the  orders  of  the  plaintiff  with  the  celerity  and 
adroitness  of  a  professed  dealer  in  certificates;  but  it  was  to  be  expected  that 
the  orders  of  the  plaintiff  would  not  be  disobeyed,  and  his  remote  situation  in- 
creased the  obligation  not  altogether  to  neglect  any  part  of  his  business.  In 
its  origin,  the  duty  of  the  agent,  except  as  it  regarded  the  collection  of  a  few 
debts,  which  will  form  an  object  of  particular  consideration,  was  limited  to  the 
safe  custody  of  the  certificates  of  his  principal,  and  a  remittance  of  the  inter- 
est. The  circumstances  of  the  plaintiff,  probably,  changing  so  as  no  longer  to 
require  remittances  from  Virginia,  he  formed  the  resolution  of  converting  the 
profits  of  his  estate  into  additional  capital,  which  resolution  was  communicated 
to  the  defendant  in  a  letter  of  the  4th  of  May,  1787.  This  letter  manifests  a 
preference  for  certificates  over  other  property,  but  unquestionably  submits  it  to 
the  discretion  of  the  agent  who  was  on  the  spot,  to  act  according  to  the  opin- 
ion he  should  form  on  circumstances  which  were  often  changing.  Nothing  can 
be  more  obvious  than  that  the  judgment  of  the  agent  was  in  direct  opposition 
to  that  of  his  principal,  and  that  he  was  radically  opposed  to  those  hazardous 
investments  to  which  his  principal  was  strongly  inclined.  Under  these  impres- 
sions, he  earnestly  dissuades  the  plaintiff  from  the  measure  to  which  he  seemed 
most  inclined,  but  accompanies  his  request  for  positive  orders,  with  explicit  as- 
surances that  those  orders,  whatever  they  might  be,  should  be  obeyed.  This 
request  produced  the  letter  of  the  20th  of  December,  which  could  not  be  well 
misunderstood.  Only  strong  circumstances,  unknown  to  the  plaintiff  when 
that  letter  was  written,  and  rendering  it  almost  certain  that  the  public  debt 
would  not  be  placed  on  solid  funds,  could  have  justified  a  departure  from  the 
instructions  contained  in  the  postscript  of  that  letter.  Seldom  is  less  latitude 
given  to  an  intelligent,  an  upright,  and  a  distant  agent.  The  letters  of  the  31st 
of  the  same  month,  and  of  the  1st  of  February  1788,  are  still  more  positive. 
The  suspicion  that  any  state  of  things  could  exist  which  might  render  the  ob- 
servance of  these  orders  imprudent  seems  to  have  passed  away,  and  they  are 
absolute.    The  defendant  could  not  misunderstand  them. 

§  149.  An  agent  is  liable  for  loss  arising  from  failure  to  invest  money  ao- 
cording  to  instrvMions. 

In  the  spring  of  1789,  the  defendant  became  disposed  to  relinquish  the  active 

part  of  his  agency ;  and,  thereupon,  he  placed  the  fund  in  the  hands  of  Mr.. 
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§  t  Aa  AOENGY. 

James  Brown.  The  whole  interest  which  had  aocrned  on  the  certificates  was 
not  at  this  time  accounted  for.  It  appears  from  the  report  that  51Z.  I69.  lOd. 
were  neither  invested  in  certificates  nor  placed  in  the  hands  of  Mr.  Brown  nor 
aeoonnted  for  in  any  manner.  The  court  knows  not  what  disposition  waa 
made  of  this  money,  and  must  consider  it  as  having  been  appropriated  by  the 
defendant  to  his  own  use.  If  any  other  application  was  made  of  it,  it  is  in- 
.combent  on  the  defendant  to  show  such  application.  Whether  this  residuam 
was  in  specie  or  in  warrants  is  not  expressly  stated;  but  a  view  of  the  report 
would  induce  the  opinion  that  it  was  a  balance  of  interest  money  accruing 
before  the  1st  of  January,  1789,  and,  consequently,  must  be  considered  as 
specie.  If  the  fact  be  otherwise,  the  defendant  ought  to  show  it.  Had  this 
money  been  placed  in  the  hands  of  Mr.  Brown,  it  might  have  been  and  would 
have  been,  so  far  as  any  facts  can  authorize  such  a  conclusion,  converted  into  cer* 
tificates.  The  question  then  arising  upon  this  part  of  the  case  is  whether  an  agent 
who  voluntarily  disobeys  the  orders  of  his  principal,  and  converts  to  his  own 
use  a  sum  of  money  belonging  to  his  principal,  and  distinctly  appropriated 
to  a  definite  object,  shall  be  accountable  for  the  money  and  interest  or  for 
the  article  into  which  it  ought  to  have  been  converted  ?  The  situation  of  the 
defendant  has  no  bearing  on  this  case,  because  if  he  found  a  difficulty  in  mak- 
ing personally  the  necessary  investment  of  money  in  certificates,  he  could  have 
found  no  difficulty  in  delivering  the  money  with  the  certificates  and  interest* 
warrants  to  Mr.  Brown.  The  case  appears  to  be  stripped  of  every  circum* 
stance  which  can  give  to  it  any  other  character  than  that  of  a  diversion  of 
funds  by  a  trustee  from  their  proper  object  to  his  own  use.  That  the  principal 
has  been  essentially  injured  in  the  events  which  have  happened  by  this  breach 
of  trust,  that  the  restoration  of  his  money  with  interest  will  be  no  compensa- 
tion for  this  injury  is  too  obvious  to  be  controverted;  that  the  agent  will  sus- 
tain great  real  loss  if  decreed  to  compensate  the  principal  is  perhaps  equally 
true. 

§  1 50«  The  wrongdoer  w  the  party  who  mu9t  e^iffer. 

On  the  part  of  the  defendant  it  is  urged  with  great  force  that  the  condition 
of  him  who  seeks  to  avoid  a  loss  is  viewed  with  more  favor  than  that  of  a  per- 
son who  seeks  a  gain.  The  influence  of  this  argument  will  always  be  felt  by 
those  whose  duty  it  becomes  to  decide  questions  of  this  description;  and  if 
other  considerations  be  nearly  balanced  its  influence  must  be  decisive.  But 
there  may  exist  considerations  which  ought  to  overcome  the  mild  policy  of  the 
rule  which  has  been  stated.  It  is  also  a  maxim,  which,  on  every  principle  of 
morals,  is  entitled  to  great  regard,  that  between  contending  parties,  the  wrong- 
doer is  the  person  who  ought  to  suffer.  In  the  present  controversy  no  blame 
can  attach  to  the  plaintiff.  His  instructions  are  distinct,  tlie  means  of  observ- 
ing them  are  placed  in  the  hands  of  Mr.  Skipwith,  and  it  cannot  be  alleged 
that  the  failure  to  observe  them  is  in  the  most  remote  degree,  to  be  ascribed  to 
Mr.  Short.  That  the  balance,  whatever  it  may  be,  rests  with  Mr.  Skipwith, 
seems  incontestable.  If  because  the  loss  of  Mr.  Short  is  merely  the  loss  of 
gain,  his  compensation  should  be  restricted  to  the  restoration  of  his  money  with 
interest.  The  encouragement  which  such  a  decision  would  give  to  dangerous 
and  corrupt  practices  in  the  intercourse  between  a  principal  and  his  agent  must 
be  apparent.  It  would  hold  forth  an  inducement,  in  every  instance  where 
extraordinary  profit  might  be  made,  to  divert  trust  funds  into  other  channels! 
than  those  for  which  it  was  designed,  to  the  great  injury  of  a  large  portion  of 
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§  161.  Stile  08  to  probabU  profits  m  ineasuting  the  damoffes* 
It  is  said,  and  trul}^  said,  that  extraTSj^nt  calculations  of  conjectural  profits 
ard  not  to  be  indulged  and  will  nevdf  be  regarded  in  courts  of  justice,  as  the 
standard  by  which  dama^^  are  to  be  ascertained.  The  example  given  is,  that 
the  plaintiff  might  have  subscribed  his  stock  to  the  bank,  might  have  sold  out 
at  a  high  price,  and  employed  the  produce  of  the  sales  advantageously.  Oer' 
tainly,  such  possibilities  are  to  be  totally  disregardiid.  But,  undoubtedly,  where 
a  single  investment  of  money  is  ordered  on  a  specific  article,  which  article  of 
itself,  without  any  new  operation  depending  on  the  judgment,  acquires  great 
additional  value,  this  additional  value  cannot  fairiy  be  denominated  the  re« 
suit  of  an  extravagant  calculation  of  imaginary  profits.  Suppose  a  contract 
for  the  purchase  of  an  increasing  property  of  any  description,  which  contract 
depended  on  the  payment  of  money  on  a  given  day.  If  the  agent  in  whose 
hands  the  purchase  money  was  placed  shoakl,  instead  of  executing  his  trust, 
convert  a  part  of  the  money  to  his  own  use,  and  thereby  defeat  the  contract^ 
it  would  seem  unjust  that  the  remedy  of  his  principal  should  be  limited  to  the 
money  and  interest.  That  this  would  not  necessarily  be  the  measure  of  dam« 
ages  is  to  be  inferred  from  the  circumstance  that  the  injured  person  is  not 
confined  to  an  action  for  money  had  and  received  to  his  use,  but  may  maintain 
a  special  action  on  the  case  for  the  damages  actually  sustained.  Between  the 
case  supposed  and  that  at  bar,  there  seems  to  exist  no  solid  distinction.  The 
difference  between  a  contract  actually  made,  and  one  which  the  agent  had  en« 
gaged  to  make,  and  possessed  the  absolute  power  of  making,  seems  not  suf* 
ficient  to  warrant  a  different  decision  in  the  case  of  a  misappropriation  of  thd 
fund. 

Beasoning  by  analogy,  there  are  many  principles  settled  by  decisions  which 
justify  the  position  that,  in  general  cases,  the  agent  who  voluntarily  commits  a 
breach  of  trust  by  applying  the  trust  money  to  his  own  use  must  account  for 
the  loss  which  his  principal  has  sustained.  But  by  each  party  an  authority  has 
been  cited  which  is  considered  as  applying  directly  to  the  case  before  the  court* 
On  the  part  of  the  defendant,  the  case  of  Groves  v.  Graves  has  been  relied  on 
as  a  direct  authority  for  limiting  the  recovery  of  the  plaintiff  in  this  case,  to 
his  principal  and  interest.  In  the  case  of  Groves  v.  Graves,  the  principle  that 
the  value  of  the  article,  when  the  contract  ought  to  be  performed,  is  the  proper 
standard  of  damages,  was  not  laid  down  as  a  general  rule  to  govern  iir  ordinary 
cases,  but  is  stated  to  be  the  proper  rule  under  the  peculiar  circumstances  of 
that  case.  What  those  peculiar  circumstances  were,  must  be  searched  for  in 
the  record,  as  the  opinion  of  the  court  makes  no  allusion  to  them.  That  there 
were  circumstances  to  which  the  court  allowed  weight,  ought  to  be  inferred, 
from  their  resting  their  decision,  not  on  general  principles,  but  on  those  peouU 
iar  circumstances.  If  we  examine  the  case  as  reported  in  1  Wash.,  we  find  no 
other  testimony  than  the  contract  and  a  deed  of  trust  as  a  collateral  security 
for  the  performance  of  that  contract.  The  decree  of  the  chancellor  is  founded 
on  the  contract  being  designed  to  secure  an  unconscionable  advantage,  or  on  its 
being  obtained  from  a  person  whom  Groves  had  reason  to  believe  a  needy  man. 
But  the  opinion  of  the  court  of  appeals  disclaims  this  ground,  as  the  lowest 
price  of  certificates  mentioned  in  the  contract  was  merely  a  penalty,  and  as 
the  price  actually  agreed  on  was  only  the  lowest  market  price.  The  contract^ 
therefore,  did  not  exhibit  those  peculiar  circumstances  on  which  the  opinion  of 
the  court  was  founded,  and  certainly,  the  collateral  security  could  not  change 
the  nature  of  the  irlghts  which  the  contract  gave*    In  fact,  that  oaso  has  since 
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been  generally  considered,  notwithstanding  the  terms  in  which  the  opinion  of 
the  court  was  delivered,  as  settling  a  general  principle  which  should  apply  to 
all  contracts  made  in  public  paper.  Yet  there  are  in  the  case  some  particular 
circumstances,  which,  whether  sufficient  to  be  the  motives  for  the  decree  or  not, 
were  most  probably  of  some  weight.  Although  the  lowest  price  mentioned  in 
the  contract  is  in  construction  of  law  a  penalty,  yet  it  was  intended  by  Mr. 
Groves,  to  avail  himself  of  that  penalty ;  he  obtained  a  judgment  at  law  for  it, 
and  his  answer  claimed  the  whole  advantage  of  that  judgment.  Even  the  act- 
ual price  agreed  upon  was  the  lowest  market  price.  Graves,  against  whom  the 
judgment  was  obtained,  was  not  himself  the  wrongdoer,  did  not  himself  re- 
ceive the  money,  but  was  the  security  of  Stockdell.  It  is  not  impossible  that 
these  circumstances  might  have  some  weight  in  producing  the  opinion  which 
was  given.    None  of  them  exist  in  the  case  now  under  consideration. 

The  plaintiffs  have  cited  a  case  from  2  East,  211  (Shepherd  v.  Johnson),  in 
which  it  was  decided  in  the  court  of  king's  bench  that,  in  a  contract  for  re- 
placing stock,  the  price  on  the  day  was  not  the  true  measure  of  damages,  but 
the  subsequent  rise  ought  to  be  taken  into  consideration.  The  only  peculiarity 
attending  that  case  is,  that  it  appears  to  be  a  loan  of  stock,  and  not  a  contract 
for  its  purchase.  Between  a  loan  and  a  contract  to  purchase  at  a  fair  price, 
where  the  money  is  actually  advanced  by  the  purchaser,  and  no  casualty  pre- 
vents the  seller  from  procuring  the  article,  the  court  cannot  distinctly  perceive 
a  difference.  An  agent  misapplying  the  fund  to  his  own  use  does  not  appear 
in  a  more  favorable  point  of  view  than  a  borrower.  The  case  in  2  East,  there- 
fore, appears  to  be  directly  in  point,  and  in  this  case,  the  court  is  of  opinion 
that  the  defendant  is  accountable  in  certificates  for  the  money  remaining  in  his 
nands.  Perhaps,  in  strictness,  that  money  ought  to  be  converted  into  certifi- 
cates, at  the  price  taken  by  the  commissioner.  But  the  disposition  to  diminish 
so  excessive  a  loss  as  the  defendant  would  sustain  by  this  rigid  application  of 
the  rule  will  induce  the  court  to  lay  hold  of  any  principle  or  fact  which  the 
case  affords,  to  effect  this  diminution. 

§  1 52.  The  proper  measure  of  damages  in  this  case. 

If  the  money  in  the  hands  of  Mr.  Skipwith  had  been  placed  in  the  hands  of 
Mr.  Brown,  in  the  spring  of  1789,  although  this  would  have  been  a  tardy  exe 
cution  of  the  trust,  it  would  have  satisfied  the  court.  Had  the  money  been 
placed  iir  Mr.  Brown's  hands,  it  is  not  clear  that  it  would  have  been  invested 
in  paper  to  more  advantage  than  the  money  which  was  placed  in  his  hands. 
Upon  this  part  of  the  case,  then,  it  is  the  opinion  of  the  court  that  the  money 
remaining  in  Mr.  Skipwith's  hands  ought  to  be  converted  into  certificates,  at 
the  same  rates  that  other  moneys  were  converted  into  paper  in  the  year  1789, 
it  is  presumed,  by  Mr.  Brown.  The  same  train  of  reasoning  which  rejects  the 
admission  of  compound  interest  will  induce  the  court  to  direct  that  these  cer- 
tificates shall  be  accounted  for,  with  only  their  legal  interest,  and  to  set  aside 
so  much  of  the  report  as  charges  the  defendant  with  the  certificates  into  which 
the  interest  might  annually  have  been  converted. 

The  next  point  to  be  considered  is  the  money  placed  in  the  hands  of  Col. 
Kennon,  and  invested  by  him  in  certificates.  As  this  was  a  transaction  of  the 
defendant  himself,  it  was  his  duty,  either  to  have  collected  this  debt,  or  to  have 
transferred  this  claim  to  Mr.  Brown,  and  have  put  it  in  his  power  to  collect  it. 
To  have  omitted  to  do  either  is  such  excessive  negligence  as  in  a  case  of  the 
character  of  that  before  the  court  cannot  be  tolerated.  By  holding  up  this 
claim,  after  the  agency  had  passed  into  other  hands,  Mr.  Skipwith  must  be  con- 
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sidered  as  takrng  upon  himself  the  responsibility  for  its  amount,  to  Mr.  Short: 
But,  pursuing  the  principle  which  was  observed  in  regard  to  the  money  applied 
to  his  own  use,  the  court  will  consider  him  as  accountable  only  for  the  certifi- 
cates and  interest. 

§  1 53.    Where  an  agent  collects  money  for  his  prinoipalj  with  authority  to  use 
it  as  a  loan^  he  hecomes  liable  as  a  debtor  and  not  as  agent 

The  third  exception  to  the  report  respects  the  debt  which  was  due  from  Col. 
Harvie.  The  transaction  relative  to  BEarvie's  bond  is,  in  some  important  par- 
ticulars, distinguishable  from  those  parts  of  the  case  which  have  bean  already 
iiot4ced.  This  money  does  not  appear  to  have  bean  used  by  Skipwith  in  vir- 
tue of  the  general  €igency,  but  in  consequence  of  a  loan.  Previous  to  the  let- 
ters of  January  and  February,  1786,  -a  oom^nnniration  concerning  the  lending 
and  borrowing  of  that  debt  had  taken  place  between  William  Short  and  the 
defendant.  Although  the  nature  of  this  communication  does  not  appear  to  be 
accurately  recollected  by  either  of  the  parties,  it  is  sufficiently  apparent  that 
the  defendant  wished  to  borrow  the  money,  and  that  the  plaintiff  was  willing 
that  he  should  receive  it  on  loan.  Although  the  letter  of  July  3,  1780,  shows 
that  Skipwith  had  relinquished  any  right  to  the  money  which  might  be  given 
by  the  conversation  with  Short,  yet  the  proposition  made  to  the  plaintiff  in 
that  letter  has  relation  to  the  original  contract,  and  seeks  to  renew  it.  It  is 
true  that  at  the  time  of  receiving  the  bond  from  Edmunds  the  defendant  did 
not  take  it  upon  himself.  He  seems  at  that  time  to  have  been  equally  appre- 
hensive of  paper  money  and  of  the  abolition  of  certificates,  and  not  to  have 
chosen  to  expose  his  friend  to  the  one  casualty,  or  himself  to  the  other.  It 
was  only  after  the  debt  was  collected  that  he  was  willing  to  consider  it  as  his 
own.  His  letter  of  March,  1787,  announces  his  collection  of  the  debt,  and  liis 
-determination  to  hold  it  at  six  per  cent.  The  plaintiff's  letter,  of  the  20th  of 
December,  1787,  manifests  his  satisfaction  with  this  employment  of  the  fund. 
From  a  review  of  all  the  circumstances  which  preceded  the  completion  of  this 
transaction,  it  results  that  the  money  was  collected  by  the  defendant  in  his 
<3haracter  as  agent,  and  applied  to  his  own  use,  in  consequence  of  a  contract  to 
that  effect,  which  was  made  before  his  agency  commenced,  which  contract  was 
sanctioned  by  the  plaintiff  in  the  letter  of  appointment,  and  which  application 
was  afterwards  approved  by  him.  Where,  in  different  parts  of  the  same  trans- 
action, the  same  person  acts  in* different  capacities,  it  is  often  difficult  to  assign, 
to  each  part  its  distinct  character.  Indeed,  it  will  often  happen  that  the  two 
<5haracters  are  so  intermingled  that  each  will  impart  something  of  itself  to  the 
other.  The  question  made  in  this  case  is,  whether  Skipwith  held  the  money 
collected  from  Col.  Harvie  as  a  common  debtor  or  as  the  agent  of  Mr.  Short? 
So  far  as  respects  an  ability  to  avail  himself  of  any  penalty  to  which  Mr,  Short 
might  be  exposed,  there  can  be  no  doubt  but  that  he  ought  to  be  subjected  to 
all  the  restraints  of  an  agent  or  trustee.  But  in  other  respects  his  character 
seems  to  be  rather  that  of  an  ordinary  debtor.  He  appropriated  the  money  to 
his  own  use,  not  merely  in  virtue  of  his  authority  as  agent,  but  with  the  pre- 
vious and  subsequent  approbation  of  the  plaintiff,  and  he  paid  interest  on  the 
money  so  appropriated.  It  is  true  that  an  express  promise  was  made  to  hold 
the  money  subject  to  the  orders  of  the  plaintiff,  but  the  loan  does  not  appear 
to  have  been  made  on  this  condition;  and,  in  point  of  fact,  every  sum  payable 
on  demand  is  held  on  the  same  terms.  Yet  it  is  a  question  of  some  intricacy, 
whether  this  money  is  not  to  be  considered  as  being  in  Mr.  Skipwith's  hands  as 
agent  and  not  as  a  debtor,  in  consequence  of  the  letter  of  the  plaintiff,  direct- 
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iwg  its  itivestmettt  in  eertiftoates,  fctnd  the  'pi*oiAi9e  dt  ttd  defendant  tb  cotnply 
With  that  directroh,  and  t^hethef  Mr.  SWpwith  is  ilot  liaMe  tb  the  extent  of  his 
pix)ttoise.  With  some  hesitation  theoonrt  has  decided  this  question  in  the  nega- 
tive. The  original  appropriation  of  this  money  to  his  own  use  having  been  art 
fcct  which  was  perfectly  rightful,  Mr.  Skipwith  has  been  already  stated  to  have 
been  so  far  an  ordinary  debtor^  and  it  Vvotiid  be  going  a  great  Way  to  subject 
a  debtor,  who  prbmises  to  pay  a  debt,  to  all  the  loss  consequent  on  his  failure 
to  fulfil  his  j^^mise.  The  general  policy  of  the  law  does  not  adniit  of  such 
Strictness;  and  although,  in  morals,  a  mian  may  justly  charge  himself  as  thd 
eause  of  any  loss  occasioned  by  the  breach  of  his  engageitlents,  yet  in  th^ 
course  of  human  affairs  such  breaches  are  so  often  occasioned  by  events  which 
Were  unforeseen,  and  cbuld  not  e^ily  be  prevented,  that  interest  is  generally 
ooT^sider^  as  dompensation  which  must  content  the  injured.  Mr.  Skipwith^ 
Uierefbre,  Will  be  dectieed  to  account  for  HarVie's  debt  Ih  specie,  and  hot  ih 
eertifioates. 

§  1 54*  A  questi&n  cfusurg^  <md  i^omrrtiesii^n^. 

There  is  another  part  of  this  claim  which  the  court  touches  with  real  reluc- 
tance. The  contract  of  loan  being  for  six  per  oehtuni  interest,  when  the  legal 
interest  was  only  jBve,  was  evidently  usurious.  The  court  cannot  decree  a 
larger  interest  than  the  law  allows,  Whatever^  may  be  the  contract  of  the  par- 
ties. But  the  person  who  drew  the  plaintiff  irtto  this  contract,  having  been 
himself  the  agents  it  would  h^.  against  conscience  that  he  should  derive  any  ad- 
vantage to  the  prejudice  of  the  plaintiff  from  this  circumstance.  The  court, 
therefore,  allows  the  legal  interest  of  five  per  centum.  Had  the  court  approved 
the  conversion  of  this  debt  into  certificates^  the  oomhlission  uporl  its  collection 
and  upon  its  Investment  would  undoubtedly  be  approved  also.  But  the  change 
of  this  essential  principle  produces  corresponding  changes  in  minor  parts  which 
are  connected  with  it.  T^he  defendant,  having  collected  this  money  for  himself, 
is  not  entitled  to  a  commission  on  the  collection,  and  as  he  is  not  chargeable 
with  certificates,  he  can  have  no  claim  to  commissions  on  such  investment. 
Another  slight  change  to  be  made  in  the  account  is  in  the  allowance  of  ex- 
penses as  well  as  commissions  on  the  business  actually  transacted.  That  reason- 
able expenses  ought  to  be  allowed,  it  commissions  are  withheld,  is  unquestionable, 
but  when  commissions  are  allowed,  it  is  supposed  to  be  usual  to  admit  no  othei' 
.charge  on  the  business. 

The  court  has  felt  some  diflBculty  respecting  Griffin's  note.  It  is  Unquestion- 
able that  the  orders  of  Mr.  Short  did  not  authorize  such  a  purchase,  and  that  it 
was  an  indiscreet  exercise  of  his  powers  as  agent,  to  purchase  the  bond  of  any 
person  for  certificates,  instead  bf  the  certificates  themselves.  This  indiscretiort 
is  enhanced  by  taking  att  assignment,  without  recourse  on  the  assignor.  It  is 
answered  by  the  defendant  that  Mr.  Short  Was  well  satisfied  with  a  similar 
contract  made  with  Mn  Giles.  But  upon  examining  the  letter  of  Col.  Skip- 
with  which  announces  this  purchase,  he  states  the  acquisition  to  have  beeU  of 
certificates  themselves,  nor  does  he  allude  to  the  real  state  bf  the  fact  until  his 
letter  of  June  16,  1788.  Ih  that  letter  he  gives  some  account  of  his  invest- 
ments, and  states  himself,  to  have  paid  Mr.  Giles  £30  for  £200  in  military 
notes.  There  are  several  reasons  for  not  considering  the  non-appearance  of  a 
disapprobation  of  this  proceeding,  as  an  implied  permission  to  deal  in  private 
bonds  instead  of  public  securities.  The  expressions  used  are  ambiguous,  and 
might  be  misunderstood  by  Mr.  Short.  After  a  positive  statement  given  by 
Bkipwith  that  he  had  actually  purchased  public  securities,  the  tefm  militate 
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noted  might  well  have  beea  imderstood  by  a  peraon  iu  Mv,  Sbort^s  situation  as 
a.  speoies  of  pnbiia  paper,  not  s^  a  private  note  tan  publio  papeir.  The  same 
tetter^  too,  promisaa  a  detailed  glatemeat  of  the  situation  of  the  plaintifiPs 
aSlaivs,  which  was  not  given  till  1791,  long  after  tbi&  oontr&ct  witk  Mr.  Short 
was  made.  The  letters  o{  Mr.  Short,  sobseqaent  to  June,  1788,  press  continviaUy 
for  this  statement,  and  urge  an  investment  of  all  bis  funds  aoeording  to  his  es- 
plioit  instructions,  which  were  given  in  his  letters  of  December,  1T^7,  and  Feb- 
ruary, 1788.  Those  letters  certainly  contain  nothing  which  can  mend  the 
defendant's  case.  The  cireumstanoea  of  the  contract,  also,  deserve  consideration. 
It  is  remarkable  that  Ool.  Skipwith  puroh$tsed  this  note  partly  on  credit.  In 
March,  1788,  when  the  note  was  purchased,  he  paid  je29  16s,  4d.,  and  in  the 
Pecember  following,  £120  4«.  8^.  The  argument  thfit  ha  purchased  a  bond, 
instead  of  (^rtifioates  themselves,  for  the  sake  of  the  credit,  is  scarcely  to  be 
resisted.  He  ought  not  to  have  required  credit.  He  would  then  have  been  in 
funds  from  the  interest^warrants  of  the  plaintiff,  had  he  retained  that  fund  lor 
the  object  to  which  it  was  appropriated.  What  the  opinion  of  the  court  on 
this  point  might  have  beea,  had  this  bond  been  purchased  for  ready  money, 
need  not  be  stated.  It  would  certainly  have  ppeser^ted  the  question  under  an 
aspect  less  unfavorable  to  the  defendant's  cause ;  but,  circumstanced  as  the  case 
is,  the  court  cannot  admit  this  item  to  the  defendant's  credit.  This  opinion  is 
not  formed  on  the  situation  of  the  obligor.  The  testimony  of  the  case  in- 
duces the  opinion  that  his  ability  to  pay  the  debt  might  have  been  confided  in. 
But  the  defendant  ought  not  to  have  purchased  any  bond,  and  the  probability 
that  this  improper  measure  was  occasioned  by  having  made  use  of  the  funds  of 
the  plaintiff,  in  his  hands,  seems  decisive  of  his  liability  for  this  sum.  But,  fui 
he  has  actually  paid  for  the  bond,  and  has  not,  in  this  respect,  retained  in  his 
hands  the  money  of  the  plaintiff,  but  has  sought  to  invest  it  in  certificates, 
there  is  a  distinction  between  this  part  of  the  case  and  that  in  which'  the  court, 
held  the  defendant  responsible  for  the  amount  of  the  money  retained  in  eertifi- 
Gates  themselves.  For  this  sum,  therefore^  the  defendant  will  be  chargeable 
only  in  specie. 

For  the  re^tsona  given  in  the  report^  the  defendant  is  not  chargeable  with 
Bandolph's  bond.  For  the  mare,  the  defendant  is  accountable,  bbt  the  eom- 
missioner  possessed  no  testimony  which  would  enable  him  to  introduce  that 
item  into  the  account.  Unless  it  can  be  arranged  by  the  parties,  it  must  be 
settled  by  a  jury,  and  for  that  purpose  an  issue  will  be  directed. 

MANKY  V.  DUNLAP, 
(Circuit  Court  for  lowt^:  Woolworth,  872-376.     1869.) 

Opinion  by  Miller,  Circuit  Justice. 

Statement  of  Facts. —  This  is  a  motion  for  a  new  trial,  founded  on  alleged 
erroneous  instructions  to  the  jury.  The  plaintiff,  who  was  the  owner  of  cer- 
tain reaping  and  mowing  machines,  directed  her  agent  by  letter  to  procure  a 
policy  of  insurance  on  them,  with  specific  instructions  as  to  the  amount  to  be 
insured  on  each  machine  and  the  time  for  which  the  insurance  should  run.  Ko 
policy  was  executed,  but  the  agent,  who  is  defendant  in  this  action,  had  some 
conversation  with  the  agent  of  an  insurance  company,  which,  taken  in  connec- 
tion with  certain  arrangements  between  them  concerning  money  on  deposit  by 
one  with  the  other,  is  claimed  by  t)xo  defendant  to  constitute  a  v£^lid  contract, 

of  insurance. 
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From  the  testimony  these  facts  are  quite  dear,  that  after  the  defendant  re- 
ceived orders  to  insure,  and  before  the  machines  were  burned,  about  twenty- 
five  days  elapsed ;  that  the  defendant  had  available  means  of  plaintiff's  with 
which  to  pay  the  premium ;  and  that,  at  any  time  during  these  twenty-five 
days,  if  he  had  called  at  the  office  of  the  insurance  agent,  and  insisted  on  it, 
he  could  have  received  a  policy  which  would  have  covered  the  loss.  The  ma- 
chines having  been  destroyed  by  tire,  the  insurance  agent  denied  that  he  had 
made  any  insurance  on  them,  and,  if  his  testimony  in  the  case  is  to  be  credited^ 
he  had  not.  The  present  action  was  brought  to  recover  the  value  of  the  goods 
destroyed,  and  is  founded  on  the  neglect  of  the  defendant  to  effect  the  insur- 
ance which  he  had  been  ordered  to  obtain.  The  jury  were  instructed  that  if 
the  defendant  had  money  of  the  plaintiff's  with  which  to  pay  the  premiums, 
and  if  he  could  have  done  so  by  the  use  of  reasonable  diligence,  it  was  his  duty 
to  have  insurance  made  by  a  written  policy  of  insurance;  and  that  such  duty 
was  not  performed  by  a  verbal  agreement  or  understanding  for  insurance  be- 
tween the  defendant  and  the  insurance  agent.  And  the  court  refused  to  leave 
it  to  the  jury  to  say  whether  a  valid  verbal  contract  of  insurance  had  been 
made,  or  to  consider  that  question  further.  If  these  rulings  are  sound,  the  ver- 
dict must  stand;  if  they  are  erroneous,  it  should  be  set  aside. 

§  155.  Where  an  agent  is  directed  to  procure  insurance^  he  does  not  perform 
his  duty  by  making  a  verbal  contract  for  insurance,  {a) 

In  this  discussion,  I  would  premise  that  the  defendant  received  express  in- 
structions in  writing  to  procure  a  "  policy  of  insurance,"  a  form  of  expression 
which  is  not  satisfied  by  any  verbal  contract,  though  such  contract  may  possi- 
bly be  a  valid  one.  I  am  not  inclined  to  believe  that  this  fact  is  material, 
otherwise  than  as  showing  that  the  defendant  was  without  excuse  in  anything 
in  the  language  of  his  instructions.  I  think  that  a  direction  by  the  owner  of 
property  to  his  agent  to  insure  would  require  an  insurance  by  written  policy^ 
because  that  is  the  usual  mode  among  prudent  persons  of  doing  the  thing  or- 
dered. And  I  am  further  of  opinion  that  a  court  is  bound  to  know 
judicially  that  no  prudent  and  ordinarily  careful  man  would  for  twenty-five 
days  rely  upon  a  verbal  agreement  for  insurance,  when,  on  any  day  of  the 
twenty-five,  he  could  without  trouble  or  difficulty  have  received  a  policy. 

§  1 56.  Duties  of  agents. 

The  duties  of  agents  are  well  underatood.  Those  of  an  agent  to  procure  in- 
surance have  been  often  considered  by  the  courts,  and  are  rigidly  enforced.  It 
has  been  decided  in  general  terms  that  when  an  agent  has  undertaken,  or  it 
has  become  his  duty  to  insure,  and  without  good  reason  he  has  neglected  to  do 
so,  he  is  liable  for  all  loss  which  may  occur  that  would  have  been  covered  by 
the  policy.  To  this  effect,  among  many  other  cases,  are  the  following:  Wil- 
kinson V.  Ooverdale,  1  Espinasse,  75 ;  Morris  v.  Summerl,  2  Wash.,  203.  Again,  if 
the  agent  has  undertaken  to  effect  insurance,  and  has  done  it  in  a  manner  so 
negligent  or  unskilful  that  a  loss  which  occurs  is  not  covered  by  the  policy,  the 
agent  is  liable  therefor.  Story's  Ag.,  §  218 ;  Mallough  v.  Barber,  4  Campb., 
150.  In  Wilkinson  v.  Ooverdale,  above  cited,  the  ground  of  action  was,  that 
defendant,  having  sold  plaintiff  certain  premises,  had  promised  to  have  his  pol- 
icy renewed  for  the  benefit  of  his  vendee.     He  did  have  it  renewed,  but  neg- 

(a)  In  De  Tastett  v.  Crouaillat.*  3  Wash.,  182«  it  was  held  that  the  law  ia  clear,  that  if  a  foreign  merchant,  who  is 
is  the  habit  of  insuring  for  his  correspondent  here,  receives  an  order  for  making  an  insurance,  and  neglects  to  do 
80,  or  does  so  differently  from  his  orders,  or  in  an  insufficient  manner,  he  is  answerable,  not  for  damages  mdrely, 
but  as  if  he  were  the  imderwriter,  and  that  he  is  entitled  to  the  premium.  To  the  same  effect,  also,  are  Morris  v. 
Simimerl,  8  Wash.,  303,  and  De  Taslet  v.  Orousellat,  1  Wash.,  504. 
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lected  to  have  such  indorsement  made  thereon  as  was  necessary  to  enable  the 
plaintiff  to  avail  himself  of  it  in  case  of  loss.  Lord  Kenyon  was  of  opinion 
that  there  was  negligence  sufficient  to  have  made  the  defendant  liable,  if  he 
had  in  fact  promised  to  renew  for  plaintiff's  benefit;  but  no  such  promise  could 
be  shown  in  proof,  and  there  was  a  nonsuit.  The  case,  however,  shows  his 
lordship's  sense  of  the  strict  diligence  required  of  one  undertaking  to  procure 
insurance  for  another.  In  Callender  v.  Oelrick,  5  Bing.  New  Cases,  58,  it  ap- 
peared that  defendants  were  agents  for  shipping  plaintiff's  corn,  and  undertook 
to  use,  and  did  use,  their  endeavors  to  effect  insurance  according  to  the  in- 
structions of  plaintiffs.  Their  efforts  were  unsuccessful,  but  they  never  in- 
formed plaintiff  of  their  failure.  The  wheat  was  lost,  and  it  was  held  that  the 
agents  were  liable  to  plaintiff  for  their  neglect  to  notify  him  of  the  failure  to 
obtain  insurance. 

In  the  case  under  consideration,  plaintiff  had  a  right  to  insurance  effected  in 
the  usual  safe  and  secure  manner,  the  more  especially  as  he  had  instructed  his 
agent  to  effect  it  in  that  manner.  "When  a  loss  has  occurred,  the  agent  cannot 
be  heard  to  say,  "I  did  not  do  what  you  directed,  nor  as  a  prudent  and  cau- 
tious man  under  similar  circumstances  would  do  for  himself.  I  departed  from 
your  instructions  for  my  own  convenience.  But  I  hare  effected  a  valid  insur- 
ance for  you,  and  though  its  enforcement  is  uncertain,  difficult  and  costly,  and 
though  the  contract  is  denied  by  the  other  party,  and  I  have  no  other  proof 
than  my  own  oath,  I  insist  on  your  accepting  this  as  a  discharge  of  my  duty,  and 
looking  to  the  insurance  company  instead  of  to  me  for  indemnity."  The 
plaintiff  cannot  be  thrown  upon  this  uncertain  and  expensive  resource.  He 
had  a  right  to  a  written  contract  which  would  surely  bind  the  company ;  and 
if  he  has  failed  to  obtain  this  through  the  negligence  of  defendant,  the  latter 
must  make  good  the  loss.  If  he  has  any  such  valid  contract  as  he  alleges,  let 
him  pay  plaintiff,  and  he  will  be  entitled  to  an  assignment  of  it,  or  to  sue  on  it 
in  the  plaintiff's  name  for  his  own  benefit.  The  result  of  such  a  suit  will  be, 
as  it  ought  to  be,  at  the  risk  of  defendant.  These  views  are  fully  sustained  by 
what  was  said  by  Mr.  Justice  Washington  in  the  case  of  De  Tastett  &  Co.  v. 
Orousillat,  2  Wash.,  132.  "The  law,"  he  remarks,  "is  clear,  that  if  a  for- 
eign mepchant,  who  is  in  the  habit  of  insuring  for  his  correspondent  here,  re- 
ceives an  order  for  making  an  insurance,  and  neglects  to  do  so,  or  does  so- 
differently  from  his  orders,  or  in  an  insufficient  manner,  he  is  answerable,  not 
for  damages  merely,  but  as  if  he  were  himself  the  underwriter,  and  he  is  of 
course  entitled  to  the  premium." 

The  motion  for«a  new  trial  is  overruled,  and  judgment  must  be  entered  on 
the  verdict. 

NORTHERN  PACIFIC  R.  CO.  v.  KINDRED. 

(Circuit  Court  for  Minnesota:  8  McCrary,  627-e34.    1881.) 

Opinion  by  McCraky,  C.  J. 

Statement  of  Facts. —  These  cases  are  before  us  on  demurrers  to  the  bills^ 
We  will  consider  the  several  questions  discussed  by  counsel  in  the  order  in 
which  they  have  been  stated  in  the  argument. 

§  167.  Fravd  in  cmitract^  bill  in  equity,  laches  not  available  as  a  defense, 
when. 

1.  It  is  insisted  that  it  appears  by  the  bills  that  complainant  has  been 
guilty  of  laches  in  the  premises,  and  has  for  so  long  a  time  acquiesced  in  the 
contracts,  acts,  doings  and  omissions  complained  of,  with  full  knowledge  thereof^ 
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9fl  ta  \m  it  fr<^  %ls^  reliel  pruned.  To  support  this  proposition  the  counsel 
foff  i^e^iulettts  ii^v^e^  the  ^octrioe  that  whereaoontraet  is  obtained  by  fraud, 
and  tbe  party  defrauded  desires  to  reaeiad  on  that  groand,  be  must,  upon  the 
4i$lpavery  of  the  fp^ud>  at  Qqee  aiuiQunce  his  purpose  and  adhere  to  it.  Orymes 
Vt,  Sd,^derSy  93  U.  S.,  62^  and  cases  there  cited.  We  are  of  the  opinion  that  these 
f^ve  tp^ilb  brou^t  to  pet  aside  certain  alleged  fraudulent  contracts  entered  into 
by  complainant  m  ignoranpe  of  the  fraud,  and  that  it  would  therefore  be  a  good 
defense  to  show  that  the  complaijiant,  after  knowledge  of  the  fraud,  aoquiesoed 
in  the  contract^  or  that  it  failed,  upon  being  advised  of  the  facts  oonstitnting 
the  frai^d,  to  repudiate  thenfi.  Counsel  for  complainant  insists  that  this  is  matter 
of  defense  aQd  musit  be  pleaded  and  established  by  the  respondents;  that  it  was 
|2ot  necessary  by  aiverments  in  the  bilt  to.  anticipate  such  a  defense.  Whether  this 
position  of  the  complainant's  counsel  is  correct  or  not  need  not  now  be  deter* 
]?;i|ined,  becau^  in  three  of  the  ca^es  the  bill^  contain  the  allegation  that  the 
|raud  bad  b^a  very  re<?ently  discovered,  and  in  the  remaining  case  counsel  say 
^hstt  a  siii^ilegr  ^Jllegation  wa9  omitted  by  a  clerical  error,  it  being  their  purpose^ 
Qut  of  9ibunda^<se  of  caution,  to  insert  the  avemaent  in  all  the  cases.  It  may, 
therefore,  be  now  inserted  in  the  one  case  in  which  it  is  omitted.  Sut  it  is  fur- 
ther insisted  thatt  the  bills  are  bad  on  their  face,  because  they  do  not  aver  that 
qomplainaAt  ^t  onoe^  upon  discovering  the  fraud,  repudiated  and  rescinded  the 
j^audulent  contracts.  In  one  ca^e  the  allegation  is  that  the  fraudulent  acts 
^irei^e  not  dis^vered  '^  until  within  a  few  weeks  last  past."  In  another  that  the 
Qomplainant  had  no  knowledge  of  the  fraud  '^  until  within  a  few  days  last 
past,"  and:  in  a  third  the  discovery  is  averred  to  have  been  made  '^  within  the 
tihree  months  last  past."* 

§  158.  Jiat^oafion  offramduLeni  earUract 

We  hold  that  thes(»  averments  do  not  upon  their  face  affirmatively  show  that 
complainant  has:  been  guilty  of  laches,  nor  that  it  has  done  anything  to  condone 
the  frauds  complained  of,  or  to  ratify  the  contracts  alleged  to  be  fraudulent. 
It  is  true,  however,  that  even  within  the  short  period  here  named,  the  complain- 
ant may  have  acquiesced  in  the  contract^,  and;  by  its  acts  may  have  confirmed' 
them.  If  this  is.  so^  it  must;  be  pleaded  as  a  defense  and  established  by  proof. 
Eq;Uity  will  i^o^  presume  a  ratification  ot  a  fraudulent  contraet  by  the  injured 
party  if  he  files  his  bill  tPi  set  it  aside  with  reasonable  promptness.  K o  particu- 
lar form  of  resci;ssion  is  required.  It  need  not  be  in  writing.  It  is  enough  if, 
from  the  tiiae  of  discovery  of  the  fraud,  the  party  injured  abstains  from  any  acts 
recognizing  the  fraudulent  contract,  and  that  within  a  reasonable  time  he  brings 
s^it  or  tak^  aonie  oth.e^  active  measjijures.  to  set  it  aside.  A  different  rule  as  to 
pleading  prevails  where  the  bill  shows  upon  its  face  that  it  is  barred  by  tbe^ 
statute  of  limitations.  In  such  a  case  the  bill  is  demurrable ;  and  if  it  be  a  bill 
for  relief  on  the  ground  of  fraud  filed  after  the  time  limited  by  law  or  the  prin- 
ciples of  equity  for  the  filing  of  such  bills,  it  must  be  alleged  that  the  fraud  was 
not  discovered  until  within  that  period.     Moore  v.  Green,  19  How.»  69. 

§  |a9«  An  agmi  oannot  make  profit  out  of  the  transaetions  cowieoted  with  hu 
agency;  if  ha  i^  an  argent  to  aeUy  he  cannot  huy,     {See  §  201  et  eeq.) 

2.  It  is  insisted  that  the  bills  are  fatally  defective  for  that  the  complainant 
has  not  teqdeired  and  does  not  offer  to  restore  the  property  which  it  received  in 
exchange  for  the  land  sold,  and  insists  upon  'its  right  to  retain  the  same  and  pay 
to  respondents  only  its  just  cost  tothenii.  The  averment' in  the  several  bills 
is.  in  substance  that  respondents  Power  and  Kindred  were  employed  by  com- 
plaiaant  as  itsi  agents  respecting  the  care,  management  and  sale  of  eertain  lands 
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of  the  complainant;  that  as  such  agents  the  duties  of  said  respondents  were, 
among  other  things,  to  negotiate  sales  of  complainant's  lands,  and  in  complain- 
ant's name  and  behalf  to  enter  into  written  contracts  for  such  sale,  to  be  made 
only  to  hona  fide  purchasers  and  at  fair  prices,  and  to  collect  and  pay  over  to 
complainant  the  proceeds  of  sales,  whether  in  money  or  in  preferred  stock  of 
complainant;  and  in  general  to  look  after  and  promote  the  interest  of  complain- 
ant in  all  things  concerning  the  care,  management,  valuation  and  sale  of  com- 
plainant's said  lands.  The  preferred  stock  here  referred  to  is  alleged  to  have 
been  the  preferred  stock  of  complainant  which  was  outstanding,  and  the  shares 
of  which  were  receivable  upon  certain  terms  in  payment  for  lands  sold  at  its 
par  value.  An  examination  of  the  several  bills  will  show  that,  if  they  are 
true,  the  respondents  Power  and  Kindred,  while  acting  as  such  agents  for 
complainant  to  make  sales  of  its  lands,  undertook  to  purchase  for  their  own  use 
and  benefit  large  quantities  of  the  most  valuable  of  the  lands,  by  having  them 
conveyed  to  third  parties,  who  were  to  hold  or  convey  for  them,  and  by  obtain- 
ing complainant's  preferred  stock  in  the  market  and  delivering  it  to  complainant 
in  payment  for  such  lands,  representing  it  as  the  stock  paid  in  by  the  per- 
sons named  by  them  as  purchasers.  In  such  a  case  the  defrauded  principal, 
when  he  is  advised  of  the  conspiracy  and  fraud,  and  repudiates  the  contracts 
made  in  pursuance  thereof,  is  not  bound  to  return  to  the  dishonest  agent  any- 
thing beyond  what  has  been  received  from  him  on  account  of  the  fraudulent 
transactions.  An  agent  will  not  be  permitted  to  make  any  profit  out  of  trans- 
actions connected  with  his  agency,  and,  if  he  be  an  agent  to  sell  property,  he 
must  not  be  allowed  to  purchase  it.  These  doctrines  are  elementary.  Mis- 
chaud  V,  Girard,  4  How.,  503;  Devone  v.  Fanning,  2  Johns.  Ch.,  252;  Moore  v. 
Moore,  1  Selden,  262;  Gardner  v.  Ogden,  22  K  Y.,  347;  Conkey  v.  Bond, 
36  N.  Y.,  427;  Cook  v.  Woolen  Mills,  43  Wis.,  433;  Story  on  Agency,  sees.  210, 
211 ;  Kerr  on  Fraud  and  Mistake,  174,  175,  and  cases  cited.  If  an  agent  shall 
make  any  profits  in  the  course  of  his  agency  by  any  concealed  arrangement, 
either  in  buying  or  selling,  or  other  transactions  on  account  of  the  principal, 
such  profits  will  belong  exclusively  to  the  latter.  Bigelow  on  Frauds,  sec. 
214.  In  the  light  of  this  doctrine  we  must  construe  and  apply  the  rule  upon 
which  the  counsel  for  respondents  relies.  That  rule  may  be  thus  stated:  A 
party  to  a  contract  who  seeks  to  rescind  it  for  fraud  must,  upon  the  discovery 
of  the  fraud,  offer  to'  return  whatever  he  has  received  upon  the  contract. 
Farmers'  Bank  -y.  Groves,  12  How.,  57;  Perry  on  Trusts,  sec.  195.  This  rule 
no  doubt  applies  here,  but  under  it,  in  the  light  of  the  other  doctrine  above 
stated,  what  must  complainant  return  to  respondents?  Clearly  nothing  that  is 
in  the  nature  of  profits  made  in  or  growing  out  of  the  fraudulent  transactions, 
for  these  were  in  equity  the  property  of  complainant  from  the  moment  they 
came  into  the  hands  of  its  agents.  The  stock,  therefore,  which  the  complain- 
ant received  on  account  of  the  transactions  in  controversy,  was  the  considera- 
tion, and  the  only  consideration,  which  the  complainant  received  for  the 
contracts  now  sought  to  be  set  aside,  and  that,  or  what  respondents  paid  for  it, 
is  all  that  complainant  is  bound  to  account  to  respondent  for  upon  settlement, 
if  the  allegations  of  the  bill  are  established.  Where  such  an  accounting  is 
prayed,  and  it  is  averred  that  the  sum  due  from  the  agent  to  the  principal  is 
larger  than  that  received  from  the  agent  on  the  contract,  it  is  not  necessary 
that  the  principal,  upon  filing  his  bill,  should  actually  pay  back  the  money  or 
property  received  on  the  contract;  it  is  enough  if  he  offers  to  credit  it  to  the 
agent  on  settlement.  In  this  view  of  the  law  the  allegations  now  under  con- 
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sideration  are  deemed  sufficient.  The  bills  pray  for  an  accounting  for  the 
proceeds  of  any  lands  acquired  by  the  respondents  in  the  manner  set  forth^ 
and  afterwards  sold  by  them,  after  deducting  from  said  proceeds  the  actual 
cost  of  the  preferred  stock  turned  over  to  the  complainant. 

§  160.  Rule  as  to  dcaounting  where  agent  has  made  profits.  {See  §  185.) 
This  we  conceive  to.  be  the  correct  basis  for  an  accounting  in  such  cases  as 
are  set  forth  in  these  bills.  It  may  be  that  the  stock  is  now  worth  more  than 
at  the  time  it  was  purchased  by  defendants  and  delivered  to  complainants.  If  so, 
to  require  complainants  to  return  the  identical  stock,  or  its  present  market  value^ 
would  be  to  pay  to  the  respondents  a  profit  to  which,  if  the  bills  are  true,  they 
are  not  entitled.  I  know  of  no  rule  applicable  to  cases  of  this  character  which 
can  be  reduced  to  practice  consistently  with  the  principles  of  equity,  except  the 
following:  Where  an  agent  has  fraudulently  made  profits  out  of  his  agency  at 
the  expense  of  his  principal,  he  shall  account  to  his  principal  for  all  of  such 
profits,  and  shall  be  allowed  only  the  actual  value  of  whatever  he  turns  over  to 
his  principal,  and  if  it  be  property  purchased  in  the  course  of  his  agency, 
what  he  paid  for  it  shall  be  considered  its  value.  He  shall  gain  nothing  by  his 
fraud,  and  should  consider  himself  fortunate  and  the  law  very  merciful  that  he 
is  allowed  to  escape  actual  loss. 

§  161,  Practice;  fravd;  necessary  parties. 

3.  It  is  insisted  that  in  some  of  the  cases  the  bills  show  a  want  of  necessary 
parties,  because  the  persons  in  whose  names  the  respondents  made  purchases, 
and  who  afterwards  conveyed  as  directed  by  respondents  Power  and  Kindred, 
are  not  made  parties.  This  point  is  not  well  taken.  The  only  necessary 
parties  are  the  persons  who  have  some  present  interest  in  the  controversy,  and 
against  whom  the  complainant  has  a  right  to  decree  for  relief.  The  persons 
who  are  alleged  to  have  been  used  as  the  instruments  of  the  fraud,  and  who 
have,  in  pursuance  of  the  conspiracy,  conveyed  to  others  the  title  which  was 
once  vested  in  them,  are  not  necessary  parties. 

§  162.  Pleading,  TnvUifariousfiess, 

4.  It  is  said  that  some  of  the  bills  are  multifarious  because  each  particular 
transaction  charged  is  several  in  character,  distinct  from  all  the  others,  and 
should  be  the  subject  matter  of  a  separate  suit.  The  charge  is  a  fraudulent 
combination  and  conspiracy  entered  into  for  the  purpose  of  defrauding  the 
complainant  by  obtaining  its  lands  for  less  than  their  value,  and  through  the 
fraud  of  its  agents.  The  conspiracy  is  charged  as  one  conspiracy,  embracing 
within  its  scope  numerous  transactions.  If  such  be  the  fact,  one  suit  is  suffi- 
cient.    Story's  Eq.  PL,  sees.  285,  285a,  286,  286(r. 

§163.  Equity;  remedy  in  case  of  fraud. 

5.  Has  the  complainant  a  remedy  in  equity  against  Power  alone,  upon  the  facts 
stated  in  the  bill  against  him?  We  think  so.  It  is  clearly  a  bill  to  set  aside  a 
fraudulent  contract  and  for  discovery  and  an  accounting.  We  have  already  held 
that  the  ofl^er  to  return  the  stock,  or  the  sum  paid  for  it,  by  the  respondents,  is 
sufficient,  and  this  disposes  of  the  only  ground  upon  which  this  objection  is 
urged. 

§  164.  Pleading  in  equity. 

6.  We  think  the  bills  contain  a  sufficient  allegation  of  title  in  complainant  to 
the  lands  described  therein.  It  is  averred  that,  prior  to  the  employment  of 
Power  and  Kindred  as  its  agents,  the  complainant  had  acquired  said  lands 
under  the  acts  of  congress  mentioned,  and  by  reason  of  the  construction  of 
portions  of  said  line  of  railroad.    This  is  sufficient. 
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§  165,  Pleading  held  sufficiently  specific. 

7.  Eespondents  object  to  certain  general  allegations  of  fraud  in  two  of  the 
bilk.  These,  in  substance,  charge  that  the  defendants,  Power  and  Kindred,  have 
been  guilty  of  practices  like  those  specifically  set  forth,  in  respect  to  numerous 
tracts  of  land  of  the  complainant  other  than  those  set  forth ;  but  as  to  the  num- 
ber of  instances  in  which  they  have  been  guilty  of  such  practices,  and  as  to  the 
description  of  the  tracts  and  the  details  of  such  transactions,  the  complainant 
is  ignorant,  for  the  reason  that  respondents  have  concealed  the  same  from  com- 
plainant, and  the  complainant  has  not  been  able  to  discover  the  same.  Allega- 
tions of  this  character  are  not  demurrable.  They  show  upon  their  face  a 
sufficient  reason  for  not  being  more  specific,  in  that  they  aver  concealment  by 
the  respondent.  The  facts,  when  discovered,  may  be  set  out  by  way  of  amend- 
ment. This  allegation  may  stand,  if  for  no  other  purpose,  as  a  foundation  for 
an  amendment  of  the  bill  hereafter,  if  further  facts  are  discovered.  It  is, 
however,  probably  true  that  no  decree  could  be  based  upon  this  general  allegar 
tion  as  it  stands.  We  are  of  the  opinion  that,  upon  the  amendments  of  the 
bill  in  the  case  first  named,  so  as  to  aver  recent  discovery  of  the  facts  constitut- 
ing the  alleged  fraud,  the  demurrers  should  be  overruled.    So  ordered. 

Nelson,  D.  J.,  concurs. 

JEFFRIES  V.  WIESTEB. 

(Circuit  Court  for  California:  2  Sawyer,  185-144.    1871.) 

# 

Opinion  by  Sawyer,  C.  J. 

Statement  of  Facts. —  Bill  in  equity  to  compel  a  reassignment  of  a  patent 
right  to  a  vapor-burner  for  the  state  of  California,  and  for  an  account.  The 
following  facts  satisfactorily  appear  from  the  evidence  and  admission  of  the 
pleadings: 

In  April,  1870,  the  complainant,  a  citizen  of  Missouri,  was  the  owner  of  the 
right  for  several  states,  including  the  state  of  California,  to  a  patent  for  an  im- 
provement in  "  vapor-burners^"  granted  to  one  Ward.  The  respondents,  citi- 
zens of  California,  under  the  name  of  Wiester  &  Co.,  of  whomWiester  appears 
to  be  the  active  man,  were,  at  that  time,  engaged  in  the  business  of  introducing, 
and  buying  and  selling  on  commission,  patent  rights  in  the  states  west  of  the 
Socky  mountains;  and  they  represented  to  complainant  that  they  had  arrange- 
ments which  gave  them  superior  facilities  for  introducing  and  disposing  of 
patent  rights  on  the  Pacific  coast.  Belying  upon  these  representations,  the. 
complainant,  in  April,  1870,  entered  into  a  written  agreement  with  the  re- 
spondents, whereby,  "in  consideration  of  the  services  of  Wiester  &  Co.,  as 
agents,  in  undertaking  the  sale  of  the  above  mentioned  patent,  and  in  further 
consideration  of  the  said  firm  putting  it  properly  and  advantageously  before 
the  public,  by  means  of  advertising  and  otherwise,  for  the  purpose  of  making 
it  generally  known  and  securing  customers  to  purchase  rights  to  the  same,"  it 
was  agreed  that  respondents  should  have  twenty-five  per  cent,  on  all  sales  of 
territory  amounting  to  $1,000,  and  fifteen  per  cent,  on  sums  above  $1,000,  and 
should  have  a  power  of  attorney  authorizing  them  to  sell  rights.  It  was  also 
stipulated  that  the  whole  territory,  if  sold  together,  should  not  be  sold  for  less, 
than  $5,000.  The  commissions  were  tp  be  reserved  out  of  the  money  received 
from  sales,  and  the  balance  remitted  to  complainant.  The  defendants  entered 
upon  their  duties  as  agents  under  the  contract,  but  from  a  want  of  proper 
efforts  on  the  part  of  defendants,  as  alleged  by  complainant,  or  because  the  im- 
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proveraent  "  did  not  take  well,"  as  claimed  by  defendants,  or  some  other  cause, 
with  no  success.  On  the  19th  of  October,  1870,  defendants  informed  com- 
plainant that  no  rights  had  been  sold,  except  for  the  counties  of  £1  Dorado, 
Fresno,  Kern  and  Tulare,  and  these  had  been  sold  for  small  sums  and  through 
the  personal  exertions  of  the  complainant.  The  complainant  was  pressed  for 
money  and  so  informed  respondents,  and  frequently  urged  them  to  sell,  but 
was  as  often  informed  that  the  patent  "did  not  take  well "  and  that  they  could 
not  sell. 

On  October  19, 1870,  after  being  informed  of  complainant's  necessities,  and 
his  earnest  desire  to  have  sales  made,  said  respondents  stated  to  complainant 
that  there  was  another  patent  for  a  similar  burner  in  the  field,  of  which  they 
had  a  good  opinion,  and  which  they  thought  of  taking  hold  of;  that  they  could 
sell  the  complainant's  rights  to  the  entire  state  of  California,  except  the  coun- 
ties before  named  already  sold,  for  the  sum  of  $250,  and  this  was  the  best  that 
they  could  do.  The  complainant,  relying  upon  these  statements  that  a  larger  . 
sum  could  not  be  obtained,  and  that  another  burner  was  about  to  be  introduced, 
and  being  pressed  for  money,  accepted  this  proposition,  and  sold  and  assigned 
the  right  to  the  entire  state,  except  those  counties  already  sold,  as  aforesaid,  for 
said  sum  of  $250,  and  thereupon  executed  a  deed  of  assignment  therefor  to  re- 
spondent Boone,  the  party  designated  by  "Wiester  &  Go.  as  the  purchaser.  In 
point  of  fact  the  said  defendant  Boone  was  at  the  time  a  member  of  the  said 
firm  of  Wiester  &  Co.,  and  the  purchase  money  was  paid  by  the  said  firm,  and 
the  purchase  made  and  conveyance  taken  in  the  name  of  said  Boone  for  the 
use  and  benefit  of  said  firm  —  the  respondents  in  this  case  —  although  the  fact 
that  said  Boone  was  a  member  of  said  firm,  and  that  the  purchase  was  made 
in  his  name  for  the  benefit  of  the  firm,  was  evidently  unknown  to  complain- 
ant at  the  time  of  said  sale.  Notwithstanding  the  said  representations  of  re- 
spondents, made  October  19th,  that  $250  was  the  best  price  they  could  get  for 
the  entire  state  remaining  unsold,  as  aforesaid,  the  respondents,  on  October 
16th,  and  before  the  said  sale  and  making  of  said  representations,  had  actu- 
ally made  a  contract  for  the  sale  of  the  two  counties  of  Sonoma  and  Napa  to 
one  J.  H.  Coe,  for  the  sum  of  $250,  and  had  received  $100  of  the  purchase 
money  from  said  Coe,  which  fact  respondents  concealed  from  the  said  com- 
plainant. The  remaining  $150  was  paid,  and  the  conveyance  of  the  right  to  said 
counties,  in  pursuance  of  said  contract,  was  made  on  the  27th  of  the  same 
month,  after  said  sale  to  Boone.  Soon  after  the  said  sale  and  conveyance  to 
Boone,  said  respondents,  in  the  name  of  Boone,  sold  the  right  to  said  patent 
for  the  counties  of  Contra  Costa,  San  Joaquin,  Placer  and  Nevada,  in  the  state 
of  California,  to  one  Van  Doren,  for  the  sum  of  $500 ;  the  counties  of  Marin, 
Mendocino  and  Lake,  to  said  Coe,  November  14,  1870,  for  $80;  the  county  of 
Solano  for  $125 ;  the  county  of  Colusa  for  $100,  and  the  county  of  Sacramento 
for  $220. 

Upon  the  discovery  of  the  facts,  the  complainant,  on  November  18,  1870, 
within  a  month  after  said  sale  and  conveyance  to  Boone  for  the  benefit  of  re- 
spondents, filed  this  bill,  and  soon  thereafter  respondents  began  to  obtain  re- 
conveyances of  the  rights  so  sold  for  said  counties.  Yan  Doren's  purchase 
was  for  $200  cash  down,  and  his  note  on  three  months'  time  for  $300.  On  the 
15th  of  December,  he  reassigned  the  right  for  the  four  counties  so  purchased 
to  respondents,  Wiester  &  Co.,  the  consideration  received  being  a  surrender  of 
his  said  note  for  $300,  and  the  assignment  of  a  right  for  two  counties  to  an- 
other burner,  called  the  "Eureka  Burner."    So,  also,  Coe,  in  the  month  of  De- 
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cember,  reassigned  to  respondents  the  rights  purchased  by  him  in  exchange  for 
a  right  for  the  "  Eureka  Burner."  Eeassignments  to  respondents  have  also 
been  obtained  of  the  rights  sold  by  them  for  the  other  counties  named,  except 
Oolusa  and  Solano. 

§  166.  Where  an  agent^  through  false  representations^  luys  of  his  principal^ 
he  is  a  trustee  for  Aim,  and  upon  the  aj^lication  of  the  vendor  the  sale  will  be 
annvUed.     {See  %  196.) 

This  case  is  clearly  within  the  principle  of  the  leading  case  of  Fox  v.  Maok- 
reth,  and  others  cited  in  the  notes  to  that  case,  in  1  White  &  Tudor's  Leading 
Cases  in  Equity,  125,  148.  Indeed,  that  case  goes  further  than  the  exigencies 
of  the  case  now  in  hand  require.  In  Fox  v.  Mackreth,  a  trustee  for  the  sale  of 
an  estate,  having  himself  purchased  it  from  the  party  for  whom  he  was  acting, 
and  shortly  afterward  sold  it  at  a  considerable  advance,  was  decreed  to  be  a 
trustee  for  his  vendor  as  to  the  surplus  realized  from  the  second  sale.  In  the 
.  language  of  the  learned  authors  of  the  note  cited.  Fox  v.  Mackreth  "  was  de- 
cided, not  upon  the  ground  that  Mackreth  had  purchased  the  estate  at  an 
undervalue,  but  that  he  had  purchased  it  from  his  cestui  que  trust  while 
the  relation  of  trustee  and  cestui  que  trust  continued  to  subsist  between  them, 
and  without  having  communicated  to  Fox  the  knowledge  of  the  value  of 
the  estate,  which  he  had  acquired  as  trustee."  Id.,  148,  n.  The  case  has 
been  followed  by  numerous  others,  firmly  establishing  the  principle  upon 
which  it  rests.  "  An  agent  employed  to  sell  cannot  purchase  from  his  princi- 
pal, unless  he  makes  it  perfectly  clear  that  he  has  furnished  his  employer  with 
all  the  knowledge  which  he  himself  possesses."  Id.,  152,  and  cases  cited. 
It  is  unnecessary  to  do  more  under  this  head  than  to  refer  to  the  case  and  note 
cited.  In  this  case,  the  respondents  accepted  the  fiduciary  relation  of  agents 
to  sell  for  the  complainant  his  right  to  the  patented  vapor-burner  in  the  state 
of  California,  upon  the  terms  expressed  in  the  contract.  Having  assumed  these 
confidential  relations,  they  were  bound  to  give  him  the  full  benefit  of  the  fa- 
cilities which  they  professed  to  have,  and  of  all  knowledge  acquired  in  the  ex- 
ercise of  their  trust  which  would  tend  to  promote  his  interests.  For  some 
reason  their  efforts  in  the  discharge  of  their  trust  did  not  prove  successful. 
But  while  the  trust  was  still  existing,  and  in  the  exercise  of  their  agency,  the 
respondents  contracted  to  sell  two  counties  for  $250,  and  received  $100  on  ac- 
count of  the  purchase.  Yet,  with  this  fact  existing,  when  urged  by  the  com- 
plainant to  sell  in  order  to  relieve  his  pressing  needs,  without  paying  over  the 
money  or  communicating  the  fact  of  sale,  they  told  him  that  the  best  price 
they  could  get  for  the  whole  state  not  sold  —  some  fifty  odd  counties  —  was 
$250,  and,  relying  upon  these  representations,  he  agreed  to  accept  it,  and  the 
right  was  sofd  and  assigned  ostensibly  to  respondent  Boone  for  that  sum.  The 
money  was  paid  by  the  firm,  and  the  conveyance  taken  for  their  use  and  bene- 
fit. There  was  not  a  mere  concealment,  but  a  positive  misrepresentation ;  for 
it  was  not  true  that  $250  was  the  best  price  they  could  get  for  the  whole 
state,  when  they  had  actually  contracted  to  sell  two  counties  only  for  that 
sum,  and  had  received  $100  on  the  purchase  money.  In  fact,  the  result  was 
that  the  two  counties  having  been  already  sold  for  $250,  the  purchase  money 
less  commissions  belonged  to  complainant,  and  respondents  covertly  purchased 
the  rest  of  the  state  from  him  and  paid  for  it  in  part,  at  least,  out  of  the  com- 
plainant's own  money,  received  and  to  be  received  for  the  counties  already 
sold. 
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§  167.  Where  a  sale  hy  principal  to  his  agent  of  a  patent  right  is  amadled 
the  vendor  is  entitled  to  a/n  account^  and  is  not  hownd  to  accept  a  reconveyance  of 
portions  of  the  territory  sold  hy  the  argent.    {See  §  186.) 

So  far  as  the  evidence  shows  the  dates  of  sales  made  subsequent  to  the  assign- 
ment to  Boone,  they  were  all  made  before  the  filing  of  the  bill,  and  immedi- 
ately after  the  filing  of  the  bill  in  November  the  respondents  began  to 
procure  reassignments  of  the  rights  sold.  The  reassignments  from  Coe  and 
Van  Doren  were  acquired  in  December.  Doubtless  on  the  filing  of  the  bill  all 
sales  ceased,  and  the  respondents  began  to  reacquire,  so  as  to  be  ready  to 
reconvey  at  the  smallest  cost  in  case  a  decree  should  go  against  them.  It*  this 
be  so,  and  I  think  the  evidence  and  admissions  of  the  pleadings  justify  the  infer- 
ence —  the  facts  known,  leading  to  that  conclusion,  and  there  being  nothing  to 
the  contrary  —  the  singular  state  of  facts  is  disclosed  that  from  April  9th  to  Oc- 
tober 10th  not  a  single  sale  had  been  effected  by  the  respondents  except  three  or 
four  remote  and  small  counties  for  a  trifling  sum,  accomplished  by  the  personal 
aid  of  complainant,  while  during  the  month  preceding  the  filing  of  this  bill, 
from  October  16th  to  November  18th,  the  respondents  sold  twelve  counties  for 
$1,275,  and  this  immediately  after  assuring  the  complainant  that  the  best  they 
could  do  was  to  sell  the  whole  state  for  $250.  For  some  unexplained  cause  the 
"  Ward  Burner"  "  took"  much  better  during  the  month  while  the  respondents 
were  acting  for  themselves  than  during  the  six  months  immediately  preceding, 
while  they  were  acting  for  complainant  under  a  contract  requiring  extraor- 
dinary exertions.  I  am  unable  to  reconcile  the  facts  disclosed  in  this  case  with 
good  faith  on  the  part  of  the  respondents  in  their  transactions  with  complain- 
ant, and  especially  in  the  purchase  of  the  right  to  the  whole  state  in  the  name 
of  Boone  for  the  inconsiderable  sum  of  $250,  and  upon  the  representations  and 
concealments  shown.  I  am  satisfied  that  the  complainant  is  entitled  to  have 
the  assignment  vacated,  and  the  respondents  charged  as  trustees.  Respondents 
having  reacquired  the  rights  sold,  now  insist  that  they  shall  be  discharged  from 
further  liability  upon  reassigning  to  complainant  the  right  to  that  part  of  the  state 
purchased  by  them.  They  allege  in  their  answer  that  the  several  sales  were 
rescinded  on  the  ground  of  the  worthlessness  of  the  patent.  But,  clearly,  so 
far  as  the  real  transactions  are  shown,  there  was  no  rescinding.  The  transac- 
tions between  defendants  and  Coe  and  Van  Doren  are  distinctly  shown,  and 
they  can  in  no  sense  be  regarded  as  a  rescinding  of  the  sales.  They  are  obvi- 
ously repurchases,  or  exchanges  upon  new  and  different  terms.  There  is  noth- 
ing to  show  how  the  other  rights  were  reacquired.  It  is  quite  manifest,  I 
think,  from  the  general  tenor  of  the  facts  disclosed,  that  as  soon  as  the  bill  in 
this  case  was  filed  the  respondents  set  themselves  at  work  to  reacquire  the 
rights  sold  upon  the  best  terras  possible,  under  the  impression  that  these  rights 
could  be  returned  in  discharge  of  their  liability,  as  they  now  claim.  The  com- 
plainant, however,  declines  to  accept  the  rights  thus  sold  and  reacquired,  but 
prefers  to  recognize  the  sales  and  receive  the  proceeds.  And  this,  I  think,  he 
is  entitled  to  do.  After  the  fraudulent  purchase  from  their  principal  the 
respondents  were  acting  in  their  own  wrong,  wholly  without  any  authority 
from  him.  ^Their  power  of  attorney  even  ceased  to  be  operative,  for,  in  the 
contemplation  of  the  parties,  after  the  assignment  to  Boone,  there  was  nothing 
upon  which  it  could  operate.  But  if  otherwise,  it  contained  only  a  power  to  sell, 
and  none  to  purchase,  or  reacquire.  Respondents  had  no  power  to  purchase  and 
complainant  was  not  bound  to  adopt  any  of  their  repurchases.     Besides,  non 
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<xmstaty  but  that  the  vendees  during  the  time  the  right  was  held  by  them  had 
supplied,  for  the  time  being,  the  market  in  their  respective  counties,  thereby 
diminishing  the  value  of  the  right  in  those  counties  before  the  resale  to  the 
respondent.  The  right  reacquired,  therefore,  may  not  have  been  the  same  as 
when  sold.  In  my  judgment  the  complainant  may  recognize  the  sales  made  by 
the  respondents  and  claim  the  benefit  of  them,  but  that  he  is  under  no  obliga- 
tion to  receive  back  the  rights  sold  and  reacquired  in  the  manner  indicated. 
The  respondents,  therefore,  must  reconvey  the  right  to  all  that  part  of  the 
state  remaining  unsold,  and  account  to  complainant  for  the  proceeds  of  the 
portions  sold.. 

§  1G8.  Parties  acting  in  violation  of  the  rights  of  others  are  held  to  a  strict 
responsibility. 

It  only  remains  to  determine  the  amount  of  proceeds  to  be  accounted  for. 
This  will  be  the  amount  for  which  sales  were  made  with  the  deduction  of  the 
proper  charges.  Eespondents  insist  that,  since  the  sale  of  Solano  county  was 
made  on  credit,  and  the  note  has  not  been  paid,  they  are  not  to  be  charged  with 
this  item.  But  it  does  not  appear  why  it  has  not  been  paid.  There  is  noth- 
ing to  show  that  it  is  not  good,  or  that  it  has  even  fallen  due.  But  the  sale  was 
not  made  under  respondents'  contract  of  agency,  but  in  their  own  wrong,  and 
whatever  the  rights  of  the  parties  might  have  been,  had  the  sale  been  made  in 
the  character  of  agents  under  the  original  contract,  I  think  they  are  chargeable 
with  the  full  value  for  the  county  sold ;  and  there  is  no  other  evidence  of  the 
value  than  the  amount  for  which  it  sold.  Parties  acting  in  violation  of  the 
rights  of  others  will  be  held  to  a  strict  responsibility.  This  county  has  not 
been  reacquired  by  the  respondents,  and  it  cannot  be  restored.  If  the  respond- 
ents are  not  liable  to  account  to  complainant  for  the  value  until  paid,  then  the 
complainant  may  lose  the  whole  by  the  wrongful  act  of  the  respondents.  So, 
also,  since  the  sales  were  not  made  under  the  contract  of  agency,  the  terms  of 
that  contract  do  not  control  the  amount  of  the  commissions  and  charges  to  be 
allowed.  I  think,  in  a  case  like  this,  the  respondents  cannot  justly  complain,  if 
they  are  allowed  the  charges  and  commissions  actually  paid  by  them  in  the  sale 
and  transaction  of  the  business,  and  as  there  is  nothing  to  show  that  the 
amount  is  unreasonable,  I  shall  adopt  that  principle.  If  I  understand  the  an- 
swer and  testimony  of  the  respondents,  in  addition  to  other  charges  actually 
paid,  they  paid  twenty-five  per  cent,  commissions.  But  whatever  the  percent- 
age, their  account  shows  the  amount  of  the  sales  to  be  $1,275,  and  the  commis- 
sions and  other  expenses  of  the  transactions  $547.29,  leaving  $727.71  to  be 
accounted  for;  from  which  sum  deduct  $250,  the  amount  paid  by  respondents 
for  the  assignment  to  Boone,  and  there  will  remain  $477.71  still  due,  for  which 
complainant  is  entitled  to  a  decree. 

Let  there  be  a  decree  annulling  the  assignment  to  Boone,  and  requiring  a  re- 
conveyance to  complainant  of  all  that  portion  of  the  territory  remaining  unsold, 
and  for  $477.71  and  costs  of  this  action. 

CURTS  r.  CISNA. 
(Ofrcnit  CJourt  for  Wisoonsin:  7  Biaaell,  260-269.    1876.) 

Opinion  by  Hopkins,  J. 

Statement  of  Facts. — The  bill  in  this  case  charges  that  one  Horatio  Curts 
was  in  1865  the  owner  of  the  land  in  controversy,  being  three  hundred  and 
twenty  acres  of  heavUy  timbered  land  in  Clark  county,  in  this  state,  and  that 
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he  employed  the  defendant  Cisna  as  his  agent  to  pay  the  taxes  thereon,  a» 
well  as  upon  other  lands  owned  by  him  in  that  vicinity,  as  he  was  a  non-resi- 
dent, and  furnished  him  the  funds  necessary  for  that  purpose;  that  the  general 
taxes  due  in  the  winter  of  1865  were  paid  by  defendant  for  him,  but  a  special 
war  bounty  tax  was  levied  in  February,  1865,  of  about  $13,  of  which  he  had 
no  notice,  and  for  which  the  land  was  sold. in  May,  1865,  without  his  knowl- 
edge; that  the  defendant  Cisna  continued  to  pay  his  taxes  up  to  the  time  of 
his  death  in  1868;  that  on  his  death  his  property  descended  to  John  Gurts,  his 
father,  who  thereafter  continued  to  employ  Cisna  to  pay  the  taxes  for  him,  as 
he  had  before  done  for  Horatio,  his  son,  and  that  he  furnished  the  necessary 
funds  to  pay  all  taxes,  and  to  redeem  from  tax  sales  as  might  be  necessary,  up 
to  the  time  of  his  death  in  March,  1874;  that  the  defendant  Cisna  paid  the 
taxes  up  to  the  time  of  his  death,  either  directly  or  by  redemption,  and  never 
notified  him  of  the  tax  deed  mentioned  in  the  complaint,  or  of  the  existence 
of  the  tax  for  which  it  was  given;  that  in  1869  Cisna,  discovering  that  the 
land  had  been  sold  for  the  special  tax  in  1865,  and  that  the  certificates  were 
outstanding,  purchased  them,  and  on  the  15th  of  June,  1869,  took  a  deed 
thereon  to  himself,  which  he  immediately  had  recorded ;  that  after  the  deed 
to  him  he  paid  the  taxes  thereon  with  Mr.  Curts'  money  the  same  as  before, 
and  sent  receipts  to  him;  that  on  the  death  of  John  Curts  the  claimants  in  this 
case  succeeded  to  his  interest  and  title  as  his  heirs  at  law ;  that  the  defendant 
Cisna,  on  May  29,  1874,  contracted  to  sell  the  lands  for  $1,500  to  the  defendant 
Gage,  through  the  agency  of  one  B.  F.  French,  an  attorney  residing  in  Clark 
county,  who  acted  as  Gage's  agent.  The  bill  then  charges  that  the  land  was 
worth  $8,000,  and  that  Mr.  Gage  or  Mr.  French,  his  attorney,  had  notice  of  the 
facts  and  circumstances  under  which  defendant  Cisna  obtained  the  tax  deed, 
and  that  only  a  part  of  the  consideration  agreed  upon  had  been  paid,  and  no 
deed  had  been  executed  or  delivered  by  Cisna  to  Gage  of  the  premises.  The 
bill  prayed  that  the  defendants  might  be  required  to  release  all  claim  under  the 
tax  deed  and  that  it  might  be  decreed  void  against  them. 

The  defendants  file  a  joint  and  several  answer,  in  which  they  admit  the  land 
to  be  worth  $8,000,  as  charged  in  the  bill,  and  that  Cisna's  title  was  a  tax  title^ 
as  stated  in  the  bill.  They  deny  that  he  was  the  agent  of  either  Horatio  or 
John  Curts  to  pay  their  taxes  on  the  land  as  alleged,  and  they  allege  that  John 
Curts  had  notice  of  the  tax  deed,  and  deny  that  either  Gage  or  French,  his 
agent,  in  making  the  purchase,  had  any  knowledge  or  notice  of  Cisna's  rela- 
tions with  the  Curtses,  or  that  he  was  their  agent  or  owed  them  any  duty 
whatever.  It  does  not  state  when  they  or  either  of  them  first  had  notice  of 
the  plaintiff's  claim,  nor  whether  it  was  before  or  after  the  second  payment  of 
$500  in  1875,  nor  does  it  claim  that  a  deed  has  been  executed  to  Gage,  or  that 
he  has  any  other  right  than  is  derived  under  the  contract  set  out  in  the  bill. 
Upon  these  issues  testimony  has  been  taken,  from  which  it  appears  most  con- 
clusively that  Cisna  was  the  agent  of  both  Horatio  and  John  Curts  for  the 
payment  of  their  taxes  on  this  land  as  charged  in  the  bill. 

The  defendant's  letters  to  them,  and  the  tax  receipts  sent  them  by  him,  place 
that  question  beyond  all  doubt,  and  convict  him  of  a  most  deliberate  and  out- 
rageous fraud  in  the  transaction  of  obtaining  the  deed,  and  also  of  falsehood  in 
his  testimony  in  denying  the  agency.  It  is  seldom  that  parties  are  enabled  to 
establish  the  rascality  of  an  adversary  so  incontrovertibly  as  the  plaintiffs  in 
this  case  have  that  of  the  defendant  Cisna.  It  appears  that  on  the  day  he 
took  this  deed^  he  paid  all  the  general  taxes  due  or  unpaid  on  the  land,  out  of 
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Mr.  Curts'  money,  and  sent  to  him  the  receipts  and  his  account,  including  a 
charge  of  $5  for  his  services,  and  also  $5  paid  B.  F.  French  for  services,  and 
wrote  him  as  follows:  "I  went  to  Clark  county  and  paid  the  taxes;  your  land 
is  all  clear  now,  except  some  that  lies  back  from  the  river,  there  is  a  tax  deed 
on,  which  was  given  in  1864,"  and  again  on  the  16th  of  June,  1869,  the  day 
after  he  had  taken  and  recorded  this  deed,  he  wrot^  him  again  about  paying 
the  taxes  in  Clark  count}'-,  in  which  he  said,  "  the  land  is  all  clear  now  "  with 
the  exception  of  the  old  tax  deed  of  1864,  and  that  he  would  see  if  that  could 
not  be  released  for  the  costs.  In  view  of  these  letters  and  receipts  it  seems 
preposterous  that  he  should  claim  the  land  under  that  deed,  or  attempt  to  deny 
his  agency.  It  must  have  required  some  courage,  coupled  with  a  great  degree 
of  moral  depravity  on  his  part,  to  deliberately  write  a  falsehood  of  that  char- 
acter to  his  employer,  who  had  trusted  his  interest  in  his  hands.  It  looks  like 
a  carefully  contrived  scheme  to  defraud  his  employer  of  this  valuable  property. 
He  paid  the  general  taxes  and  sent  receipts  therefor,  and  took  the  deed  for  the 
special  tax,  which  was  unknown  to  his  principal,  and  therefore  would  not  likely 
be  discovered,  as  there  would  be  no  occasion  for  examination  in  regard  to  such 
a  tax.  He  doubtless  thought,  if  he  could  conceal  the  existence  and  record  of 
the  deed  for  three  years,  the  principal's  right  to  impeach  it  would  be  barred, 
as  the  statute  of  this  state  limits  the  right  of  an  original  owner  to  three  years 
to  bring  an  action  to  defend  or  set  aside  a  recorded  tax  deed. 

But  this  is  not  all  of  his  fraudulent  conduct.  He  continued  to  pay  the  sub- 
sequent taxes  out  of  Mr.  Curts'  funds,  and  to  send  him  the  receipts.  This  be- 
came a  necessity  to  avoid  inquiry  on  the  part  of  Mr.  Curts,  and  the  consequent 
investigation,  which  would  necessarily  expose  him  before  his  scheme  had  existed 
three  years.  It  is  true,  he  swears  that  he  told  Mr.  Curts  of  the  existence  of 
this  deed  in  1870,  but  his  testimony  on  that  point,  Mr.  Curts  being  dead,  was 
incompetent.  Bat  if  not  incompetent,  it  is  incredible.  A  careful  examination 
of  the  letters  written  by  him  to  Mr.  Curts  after  that  time  (and  they  are  numer- 
ous) shows  that  no  mention  was  made  of  any  such  deed,  although  reference  is 
made  to  tax  deeds  on  other  portions  of  his  land.  From  this  silence  we  are 
constrained  to  discredit  his  testimony  upon  that  point,  as  well  as  upon  the 
question  of  his  agency.  It  is  also  true  that  a  Mr.  Bowman  swears  that  he  told 
Mr.  Curts  of  this  deed  in  1870,  and  so  does  Mr.  B.  F.  French  testify  that  he 
spoke  to  him  about  it  once.  But  from  the  whole  evidence  and  conduct,  the 
transactions  of  the  parties,  Curts  and  Cisna,  subsequent  to  that  time,  we  think 
these  witnesses  must  be  mistaken;  that  their  conversation  must  have  related  to 
some  other  tax  deed,  or  have  been  understood  by  Mr.  Curts  as  relating  to  some 
other  tax  deed. 

§  169.  An  agent  employed  to  pay  taxes  acquires  no  rights  hy  permitting  the 
land  to  he  sold  for  taxes  and  buying  it  in.     {See  §§  175,  195.) 

The  position  occupied  by  Mr.  French  in  reference  to  this  matter  is  not  wholly 
free  from  suspicion.  The  evidence  may  not  be  sufficient  to  charge  him  as  a 
confederate  of  Cisna,  but  there  are  circumstances  that  require  close  scrutiny 
into  his  conduct,  motives  and  testimony.  He  swears  he  had  the  tax  certificates 
and  sold  them  to  Cisna,  knowing  they  were  on  Curts'  land,  on  condition  that 
Cisna  should  take  a  deed  and  not  let  Curts  have  them,  and  yet  charges  $5  for 
services  rendered  to  Mr.  Curts  on  the  day  of  the  deed,  that  Cisna  paid,  and 
neither  he  nor  Cisna  is  able  to  state  what  those  services  were ;  and  very  soon 
after  Mr.  Curts'  death,  we  find  him  negotiating  for  this  title  with  Cisna,  and  all 
in  the  name  of  Mr.  Gage,  the  other  defendant.    It  is  also  shown  that  Cisna 
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paid  him  $50  oat  of  the  first  payment  for  his  serviced  in  baying  the  land  from 
him,  which,  in  short,  was  paying  him  for  buying  this  land  of  him  for  a  client 
of  his  —  a  transaction  almost  as  questionable  as  that  of  Cisna  in  taking  the  tax 
deed.  He  probably  knew  all  about  it ;  but  as  there  is  no  proof  that  he  acquired 
such  knowledge  during  the  time  he  was  acting  as  agent  for  Gage,  Mr.  Gage's 
rights  would  not  be  affected  by  his  former  knowledge,  unless  we  presumed  that 
he  had  the  facts  of  the  case  in  his  mind  at  the  time,  which  his  evidence  nega- 
tives. But  it  is  not  necessary  to  pursue  the  examination  of  Cisna's  rights  any 
further.  He  did  not  acquire  any  rights  under  the  deed,  and  is  not  entitled  to 
Any  benefit  or  advantage  therefrom,  and  whatever  he  has  received  he  should 
pay  back,  either  to  his  co-defendant,  from  whom  he  received  it,  or  to  the  com- 
plainants, the  victims  of  his  contemptible  fraud. 

§  1 70.  A  pu7*cha8er  under  a  contract  for  a  deed'  is  not  entitled  to  the  rights  of 
a  hona  fide  purchaser  until  the  consideration  is  fvUy  paid  and  the  deed  trans- 
ferred. 

This  brings  us  to  the  consideration  of  the  rights  of  the  defendant  Gage.  In  the 
answer,  the  rights  of  a  hona  fide  purchaser  are  claimed  for  him.  The  facts  to 
constitute  him  such  are  imperfectly  stated  in  the  answer,  but  as  the  parties 
have  gone  to  a  hearing,  we  will  examine  the  question  upon  its  merits,  not  re- 
garding any  technical  imperfections  in  the  pleadings.  The  defendant  Gage  is 
not,  within  the  authorities,  a  Jc^^wijfid^  purchaser,  for  to  constitute  such,  the  pur- 
chase must  be  completed  by  a  deed,  and  the  consideration  be  fully  paid,  before 
notice  of  complainant's  rights.  In  this  case  the  consideration  was  not  fully 
paid,  nor  was  there  a  deed  to  Mr.  Gage.  The  title,  while  in  the  vendor,  Cisna, 
is  considered  as  held  for  the  benefit  of  the  prior  equity  in  preference  to  those 
of  later  origin,  so  that  the  defendant  Gage  is  not  entitled  to  the  land.  The 
only  question  remaining  is  whether  he  is  entitled  to  have  the  amount  he  had 
paid  toward  the  purchase,  to  wit,  the  $1,000,  refunded  before  the  surrender  of 
his  claim.  This  involves  the  consideration  of  a  good  many  questions,  and  first, 
not  being  a  hona  fide  purchaser,  not  having  the  legal  title,  can  his  interest  be 
considered  as  other  than  an  equitable  right,  and  if  so,  does  he  not  fall  within 
the  rule  that  when  both  parties'  rights  are  equitable,  the  older  prevails?  The 
equitable  right  of  these  complainants  to  this  land  as  against  the  defendant 
Oisna,  under  whom  the  defendant  Gage  claims,  is  clear  and  unquestionable. 
His  title,  the  tax  title,  was  obtained  without  any  act  or  deed  on  their  part,  and 
was  obtained  by  fraud  and  without  consideration  to  them,  so  their  equity  is 
perfect  and  the  older. 

§  1 7 1  •  A  hona  fide  purchaser  who  has  not  ohtained  the  legal  title  hy  a  valid  con- 
veyance cannot  protect  himself  against  the  prior  equity  of  the  original  owner^  hut 
must  look  to  and  rely  upon  the  responsibility  of  his  vendor. 

The  defendant  Gage  has  a  contract  for  the  land  upon  which  he  has  paid 
$1,000,  before  the  commencement  of  this  suit.  Now,  is  his  interest  anything 
but  an  equitable  one?  If  not,  it  must  yield  to  the  complainant^s.  In  Peabody 
V.  Fenton,  3  Barbour's  Ch.,  451,  465,  it  is  held  that  if  a  hona  fide  purchaser  has 
not  obtained  the  legal  title  by  a  valid  conveyance,  he  cannot  protect  himself 
against  the  prior  equity  of  the  original  owner,  although  he  has  a  contract  for 
the  purchase  and  has  actually  paid  for  the  land,  and  cites  in  support  of  that 
doctrine,  Wigg  v.  Wigg,  1  Atky ns,  384 ;  Tourville  v,  Nash,  3  Peere  Williams, 
807;  2  Sugden  on  Vendors,  274,  9th  edition.  In  Boone  v.  Chiles,  supra^  the 
court  examine  the  subject  to  ascertain  who  are  entitled  to  the  rights  of  a 
iona  fide  purchaser,  and  arrive  at  the  conclusion  that  such  rights  exist  only 
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**wheii  a  prior  equity  can  be  barred  or  avoided  only  by  the  union  of  the  legal 
title  with  an  equity  arising  from  the  payment  of  the  purchase  price  without 
notice  and  a  clear  conscience."  If  this  is  a  correct  statement  of  the  rule,  the 
rights  of  a  bona  fide  purchaser  do  not  attach  upon  paying  the  purchase  price 
and  taking  a  contract  for  a  deed,  but  only  on  a  union  of  a  legal  title  with  the 
payment,  and  that  until  such  union  the  right  of  the  purchaser  is  equitable,  and 
a  prior  equity  must  prevail.  This  view  is  supported  by  the  weight  of  Ameri- 
can and  English  authorities,  and  is  fatal  to  defendant's  claim  of  protection  as 
to  the  $1,000  paid  before  surrendering  his  rights  under  his  contract.  He  must 
look  to  his  contract  and  seek  redress  of  the  party  with  whom  he  contracted. 

§  1 72,  Whether  one  may  purchase  at  a  grossly  inadequate  price j  and  claim 
the  rights  of  a  bona  fide  purchaser. 

But  there  are  some  other  questions  presented  in  this  case  that  deserve  some 
notice  from  their  importance.  The  fact  is  admitted  by  the  pleadings  that  the 
defendants  contracted  to  buy  this  property  for  less  than  one-fifth  of  its  real 
value.  Is  he  entitled,  in  view  of  that  fact,  to  be  treated  as  a  bona  fide  purchaser 
without  notice?  Under  such  circumstances  should  not  a  court  presume  that  be 
bad  notice  of  the  defective  and  imperfect  character  of  the  plaintiflPs  title,  par- 
ticularly in  the  absence  of  any  explanation  on  the  subject?  The  purchaser  of 
a  promissory  note  at  such  a  discount  would  not,  by  the  law  merchant,  be  re- 
garded as  a  bona  fide  holder  for  value  to  cut  oflf  the  equities  of  the  maker,  and 
should  a  court  of  equity  look  with  more  favor  upon  a  transaction  apparently 
so  unjust  and  unconscionable?  It  would  seem  to  be  not  consistent  with  the 
quality  of  equity  to  do  so  without  some  satisfactory  explanation  of  such  gross 
inadequacy,  especially  where  the  party  claiming  under  such  contract  is  seeking 
to  defeat  a  prior  equity  of  unquesti:>nable  character,  as  that  of  the  plaintiff's 
in  this  case  is. 

§  1 7  3, also  where  the  original  owner  has  never  parted  with  the  legal  title. 

This  case  differs  in  another  important  respect  from  the  reported  cases  when 
the  rights  of  the  bona  fide  purchasers  are  discussed.  In  the  most  of  them  the 
plaintiff  had  voluntarily  parted  with  the  title,  had  made  a  sale  and  delivered  a 
deed,  and  was  seeking  to  avoid  it  on  the  ground  of  fraud  on  the  part  of  his  grantee 
in  obtaining  it.  In  that  class  of  cases  courts  of  equity  very  properly  lean  toward 
the  protection  of  a  party  who  had  bought  relying  on  the  record  and  apparent 
title.  But  in  this  case  the  plaintiffs  and  intestate  have  not  conveyed ;  they  had 
not  clothed  Cisna  with  any  apparent  title.  The  record  shows  them  to  be  the 
original  owners,  and  that  Cisna's  claim  was  adverse  —  only  a  tax  title,  which 
probably  accounts  for  the  inadequate  price  paid.  The  record  disclosed  also  that 
Cisna  had  obtained  this  property,  worth  $8,000,  for  about  $13.  This  places  tlje 
parties  in  a  different  attitude  before  the  court.  It  is  the  case  of  the  purchaser 
of  an  adverse  title  seeking  the  protection  of  a  bona  fide  purchaser  as  against 
the  real  owners  and  claimants.  No  case  has  been  foupd  where  the  purchaser 
of  an  adverse  title  has  been  allowed  to  demand  of  the  real  owner  what  he  may 
have  paid  for  the  adverse  title  as  a  condition  of  surrendering  bis  worthless 
claim.  In  Moor9  v\  Dodd,  1  A.  K.  Marsh.,  103,  it  is  held  that  a  purchaser  with- 
out notice  will  not  be  protected  against  a  superior  equity,  deduced  under  an  ad- 
verse claim.  Mr.  Gage  knew  his  vendor's  title  was  a  tax  title  only,  and  should 
be  held  as  having  assumed  the  burden  of  maintaining  that  it  had  extinguished 
the  title  of  the  plaintiff,  which  was  the  record  title,  and  adverse  as  to  him. 
Courts  of  equity  should  pause  before  going  to  this  extent.  A  party  who  obtains 
"  acres  for  cents,"  as  tax  title  owners  are  charged  with  doing,  hardly  occupies 
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a  position  which  authorizes  him  to  introduce  to  courts  of  equity,  parties  claim- 
ing under  him  as  innocent  purchasers  as  against  the  parties  owning  the  original 
title.  Grantees  cannot  be  transformed  so  readily  into  subjects  of  favor  in  those 
courts.  The  taint  of  the  original  transaction  will  adhere  to  them  until  they 
show,  at  least,  that  they  had  paid  full  value,  which  might  warrant  a  court  in 
presuming  that  they  had  purchased  in  the  belief  that  they  were  getting  a  good 
and  perfect  title.  But  when,  as  in  this  case,  the  purchaser  pays  only  one-fifth 
of  the  real  value,  he  cannot  be  entitled  to  claim  the  protection  or  the  favorable 
consideration  due  to  a  lonafde  purchaser,  bat  should  rather  be  looked  upon  as 
a  speculator  in  questionable  titles. 

In  view  of  all  the  testimony  in  this  case,  we  have  come  to  the  conclusion 
that  the  defendant  Gage  must  be  considered  as  not  occupying  the  position  of  a 
.  honafide  purchaser,  and  therefore  his  claim  is  no  better  than  that  of  Cisna,  and 
that  he,  as  well  as  Cisna,  must  surrender  and  release  all  claim  or  title  to  the 
land  in  controversy  and  pay  the  costs  of  this  case  to  be  taxed.  The  complain- 
ants, upon  paying  into  court  the  amount  paid  by  Cisna  for  special  tax  certifi- 
cates and  interest  thereon,  will  be  entitled  to  a  decree  requiring  the  defendants 
to  release  and  relinquish  all  right  and  title  to  said  land,  and  perpetually  enjoin- 
ing them  from  setting  up  or  claiming  any  right  derived  under  or  through  the 
tax  deed  mentioned  in  the  bill  of  complaint. 

Davis,  C.  J.,  concurs. 

§  174.  Acting  as  agent— Where  a  party  acts  as  agent  in  the  sale  of  property,  he  cannot 
refuse  to  account  to  the  principal  on  the  ground  that  others  were  interested  in  the  property. 
Gray  v.  Reardon,*  2  Cr.  C.  C,  220.    See  §  144  e*  «cg. 

§  175.  Where  a  party  assumes  to  act  as  agent  in  the  redemption  of  land  sold  for  taxes,  he 
is  estopped,  as  against  those  for  whom  he  pretended  to  act,  to  deny  that  he  acted  as  agent; 
and  it  is  not  material  whether  he  had  in  fact  any  authority  or  not.  Schedda  v.  Sawyer,*  4 
McL.,  181.    See  §  147. 

§  1 76.  Breach  of  instrnctions. —  An  agent  who  receives  goods  of  joint  owners  with  knowl- 
edge of  the  ownership  in  each  of  a  moiety,  and  who  receives  different  instructions  from  each 
as  to  his  moiety,  is  liable  to  either  for  an  injury  resulting  from  a  breach  of  his  instructions. 
Hall  V,  Leigh,  8  Cr.,  52.     See  §^  333. 

§  177.  An  agent  in  commercial  transactions  must  execute  his  trust  with  fidelity.  BeU  «. 
Cunningham,  8  Pet.,  69.    See  Collection  Agents,  infra. 

§  178.  An  agent  is  not  chargeable  with  negligence  for  not  using  greater  diligence  in  the 
same  matter  under  similar  circumstances  than  the  principal  had  used.  Blight  v.  Ashley, 
Pet.  C.  C,  25.    See  §  298. 

§  179.  No  man  can  compel  another  to  render  him  acts  of  friendship  or  services  of  any 
kind,  whether  gratuitously  or  with  a  view  to  remuneration ;  but,  if  the  person  applied  to 
consents  to  render  the  service,  and  undertakes  the  business,  he  is  bound  to  act  in  conformity 
to  the  terms  on  which  the  request  was  made.  In  commercial  agencies  this  rule  should  be 
rigidly  enforced.    Walker  v.  Smith,*  1  Wash.,  153. 

§  180.  Where  the  agent,  from  the  nati!lre  of  his  employment,  is  entitled  to  a  commission, 
a  relinquishment  of  the  commission  wiU  not  release  him  from  liability  for  negligence.    IbicL 

§181.  An  agent  ought  not  to  be  held  in  damages  for  disobedience  of  ordei-s  couched  in 
ambiguous  terms.  If,  with  a  reasonable  attention  to  the  language,  the  words  would  bear  the 
construction  which  has  been  placed  upon  them,  it  would  be  too  much  to  condemn  him  in 
damages  because,  upon  a  refined  and  critical  examination  of  them,  a  different  construction 
should  be  deemed  the  correct  one.     De  Tastett  i\  Crousillat,*  2  Wash.,  136. 

§  182.  Where  an  action  is  brought  against  a  party,  alleging  abuse  of  his  powers  as  agent, 
it  should  be  alleged  that  he  acted  in  his  capacity  as  agent.  A  party  cannot  bind  another  as 
agent  unless  he  is  authorized  to  act;  but  a  ratification  of  his  act  would  relieve  him  from  lia- 
bility for  an  abuse  of  his  powers,    -^tna  Ins.  Co.  v.  Sabine,*  6  McL.,  393. 

§  188.  Bankruptcy. —  The  discharge  of  an  agent  in  bankruptcy  discharges  a  debt  due  from 
him  to  his  principal  arising  out  of.  transactions  within  the  scope  of  his  agency.  Chapman  v» 
Forsyth,  2  How.,  208. 
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§  1 84.  Where  an  agent  collects  money  on  a  note  for  his  principal,  his  failure  to  pay  the 
same  over  on  demand  creates  a  debt  incurred  while  acting  in  a  fiduciary  capacity,  and 
against  such  a  debt  a  discharge  in  bankruptcy  is  no  protection.  Fulton  v,  Hammond,  11 
Fed.  R,  293. 

g  1 85.  Acconnting^.— An  agent  is  not  liable,  in  an  action  by  him  against  his  principal  for  the 
amount  of  bills  drawn  by  him  on  his  principal  and  protested  for  non-payment,  to  account  for 
the  proceeds  of  goods  for  the  price  of  which  such  bills  are  drawn,  which  were  sold  by  the 
agent  after  such  protest.    Riggs  v.  Lindsay,  7  Cr.,  502.    See  §  160. 

§  1 86.  Where  an  agent  collected  earnings  of  a  vessel  during  the  rebellion,  and  money  on  a 
marine  insurance  policy,  which  was  illegal  by  reason  of  being  for  the  benefit  of  a  rebel 
owner,  it  was  held  that  there  was  an  implied  agreement  to  account  therefor  to  the  owner  after 
peace.    Caldwell  v.  Harding,  1  Low.,  829. 

§  187.  An  agent  selling  property  1b  bound  to  account  to  the  principal  for  the  actual  price 
at  which  the  property  intrusted  to  him  for  that  purpose  was  sold,  less  his  reasonable  charges. 
Ounlevy  v.  Mowry,  2  Bond,  216.    See  §  698. 

§  188.  Where  an  agent  sells  corn  at  different  times,  on  a  fluctuating  market,  he  will  not 
be  permitted  to  place  all  the  sales  as  of  one  date ;  he  must  account  with  his  principal  for  the 
price  received  for  each  lot  sold.    Hammond  v,  Olmstead,*  10  Fed.  R.,  223. 

§  189.  An  agent  selling  goods  for  his  principal  is  liable,  in  an  action  for  money  had  and  re- 
ceived, for  the  proceeds  of  such  sales,  which  were  embezzled  and  carried  away  by  his  clerk. 
Read  v.  Bertrand,  4  Wash.,  518. 

§  1 90.  An  agent  who  has  made  a  sale  of  corporate  property,  and  holds  the  funds  in  his 
hands,  is  the  agent  of  the  board  of  directors,  and  not  of  the  stockholders,  and  is  not  liable  in 
an  action  by  a  stockholder  for  such  stockholder's  distributive  share.  Brown  v,  Adams,  5 
Biss.,  182. 

§  Idl.  It  seems  that  the  proceeds  of  an  illegal  contract  cannot  be  recovered  by  theprinci- 
pcds  from  the  hands  of  an  agent.     Fales  v.  Mayberry,  2  G^alL,  568. 

§  192.  Contract:)  between  an  accent  and  his  employer  are  not  void  per  se,  but  are 
watched  with  no  inconsiderable  jealousy  by  courts  of  equity.  In  general  the  information  of 
the  principal  may  be  supposed  to  be  derived  through  the  agent,  who  must  also  be  supposed  to 
possess  his  confidence.  Id  such  a  case  it  is  certainly  desirable  that  the  circumstances  attend- 
ing the  transaction  should  be  so  clearly  stated  as  to  leave  no  doubt  that  the  principal  entered 
into  the  agreement  with  full  knowledge  of  them,  or  at  least  of  such  of  them  as  were  essential 
to  the  contract  into  which  he  had  entered.  So  where  it  appeared  that  the  agent  alone  had 
full  knowledge  of  the  value  of  the  property  which  was  the  subject  of  the  contract,  and  that 
he  did  not  communicate  it,  nor  did  the  principals  acquire  it  from  any  other  source,  nor  was 
their  situation  such  that  they  could  be  supposed  to  have  acquired  it,  it  was  held  that  the  con- 
tract ought  not  to  stand.    Teakle  v,  Bailey,  2  Marsh.,  51. 

§  193.  Jadjrment  ajrainst  principal  not  evidence  against  accent.— Where  a  principal  is 
sued  by  a  third  party  for  losses  sustained  by  such  third  party  in  consequence  of  the  negli- 
gence of  an  agent,  the  record  is  not  conclusive  of  the  agent's  liability,  in  an  action  against 
him  by  his  principal,  though  it  is  admissible  to  show  the  quantum  of  the  damages  sustained 
by  the  principal    Second  Nat'l  Bank  of  Erie  v.  Ocean  Natl  Bank,  11  Blatch.,  870. 

§  1 94.  Transmitting  money.—  If  an  agent  is  directed  to  place  the  proceeds  of  a  sale  by 
him  in  a  bank  at  a  distant  place  to  the  credit  of  the  principal,  and  there  are  several  ways  of 
sending  money  between  the  two  places  in  use  among  business  men,  and  the  agent  employs 
one  of  them,  which  is  safe,  serviceable  and  economical,  if  loss  occurs  in  such  transmission  it 
is  not  the  loss  of  the  agent.    Earnest  v.  StoUer,  2  McC,  888.    See  §  815. 

§  195.  Delegation  of  authority.— An  agent  for  the  sale  of  goods  cannot  depute  the  power 
to  a  clerk  cr  under  agent,  notwithstanding  a  usage  of  trade,  without  the  express  assent  of  his 
principal.    Warner  v,  Martin,  11  How.,  223.    See  §  261. 

§  196.  Dealing  with  property  of  principal.-  Where  the  agent  takes  the  title  to  land  in  his 
own  name,  the  land  being  paid  for  with  the  principal's  money,  he  holds  the  same  as  trustee. 
Irvine  v.  Marshall,  20  How.,  565.  So  also  where  he  is  employed  to  protect  the  land  of  an- 
other and  acquires  the  legal  title.  Manning  v.  Hayden,  5  Saw.,  378.  Or,  if  he  locate  land  in 
his  own  name  instead  of  for  his  principal.  Massie  v.  Watts,  6  Cr.,  169.  If  an  agent  discovers 
a  defect  in  the  title  of  his  principal  to  land,  he  cannot  misuse  his  knowledge  to  acquire  title 
in  himself;  and  if  he  does,  he  will  be  held  as  a  trustee  for  his  principal  as  to  the  lands  so 
acquired.  Ringo  v.  Binns,  10  Pet.,  281,  It  seems  that  where  a  person  is  the  agent  of  another 
to  purchase  property,  and  he  repudiates  his  agency  and  acts  for  himself,  using  his  own  fund?, 
he  cannot  be  declared  a  trustee  for  his  principal.  First  National  Bank  v.  Bissell,  2  McC,  79; 
8.  C,  4  Fed.  Ri  701.    See  §§  144,  166. 

§  197.  If  an  agent  purchase  the  tax  title  of  his  principal's  land,  equity  will  hold  him  as  a 
trustee  for  the  principal.    He  is  bound  to  notify  his  principals  of  the  intended  sale,  so  as  to 
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enable  them  to  prevent  its  sacrifice,  and  until  be  bad,  open  and  notoriously  and  after  full 
notice  to  bis  principals,  discharged  himself  of  the  agency,  he  could  not  become  a  purchaser. 
Baker  v.  Whiting,  8  Sumn.,  482.  An  agent  who  agrees  to  pay  taxes  on  land,  and  then  per- 
mits it  to  be  sold  and  purchases  the  tax  title,  holds  the  same  as  trustee  for  the  principal. 
Rothwell  r.  Deweee^  2  Black,  617.  An  agent  who  redeems  lands  sold  for  taxes  cannot  be 
regarded  as  a  purchaser ;  he  cannot  in  such  a  case  acquire  title.  Lambom  v.  County  Commis- 
sioners, 7  Otto,  184.    See  §§  169,  175. 

§  1 98.  Where  an  agent  avails  himself  of  his  confidential  relation  to  drive  a  bargain  or  cre- 
ate an  interest  adverse  to  that  of  his  principal,  it  is  deemed  a  fraud  which  creates  a  trust,  even 
where  the  agency  is  created,  and  must  be  proved  by  parol.  The  confidential  relation  once 
shown,  it  disables  the  party  from  insisting  upon  the  objection  that  the  trust  is  void  as  being 
by  parol.    Jenkins  v.  Eldredge,  3  Story,  289. 

§  199.  Where  an  agent  has  autbori^  to  sell  property  and  take  mortgages  for  the  deferred 
payments,  he  has  no  power  to  foreclose  the  mortgages,  unless  expressly  authorized ;  and  if 
he  forecloses,  he  cannot  buy  the  property  for  himself  without  express  authority,  and  if  he 
buys  without  such  authority,  and  sells,  he  must  account  for  the  price  at  which  he  sold, 
less  the  amount  which  hi  paid  on  his  bids,  a  reasonable  compensation  for  his  services  in 
foreclosing  and  reselling,  and  the  expenses  incident  to  both  sales.  Aultman  v.  Jones,*  1 
Woolw.,  99. 

§  200.  Where  an  agent,  acting  under  a  power  of  attorney  giving  him  the  right  to  sell, 
lease  or  convey  any  or  all  of  his  principal's  interest  in  certain  land,  sells  such  land,  and  exe- 
cutes a  conveyance  therefor,  and  at  the  same  time,  and  as  part  of  the  same  transaction, 
takes  a  conveyance  of  the  same  land  to  himself  and  executes  a  mortgage  back  for  part  of  the 
purchase  money,  such  mortgage  is,  in  equity,  the  mortgage  of  his  principal  Cleveland  Ins. 
Co.  V.  Reed,  6  Am.  L.  Reg.,  411. 

§  201.  An  agent  employed  to  sell  land  cannot  himself  become  the  purchaser;  he  is  held  to 
the  strictest  fairness  and  integrity,  and  bound  to  act  in  the  utmost  good  faith.  Walker  v. 
Derby,  5  Biss.,  140;  Barker  v.  Marine  Ins.  Co.,  2  Mason,  371.    See  §§  145,- 146,  531. 

§  202.  Agents  to  sell  land,  after  the  termination  of  the  agency,  have  the  same  right  to 
deal  in  the  land  as  third  parties.  The  presence  of  the  principal  at  the  sale  and  his  personal 
participation  in  the  proceeding  may  be  relied  on  to  repel  a  suggestion  of  inadequacy  of 
prica    Walker  v.  Derby,  6  Biss.,  150. 

§  203.  An  agent  or  trustee  cannot,  directly  or  indirectly,  become  the  purchaser  of  the 
property  confided  to  his  care.  The  law  will  not  suffer  any  man  to  earn  a  profit,  or  expose 
Um  to  the  temptation  of  a  dereliction  of  his  duty,  by  allowing  hmi  to  act  at  the  same  time 
in  the  double  capacity  of  agent  and  purchaser,  either  at  a  public  or  a  private  sale.  Ownership 
is  not  by  such  act  legally  divested.  So  where  a  vessel  was  stranded,  and  afterwards,  before 
abandonment,  got  off  without  material  injury,  but  was  in  the  meantime  sold  by  the  master 
at  public  auction,  and  purchased  by  him,  it  was  held  that  the  title  was  not  divested,  and  that 
the  attempt  to  abandon  for  full. loss  to  the  insurance  company  was  ineffectual  Church  t;. 
Marine  Ins.  Co.,  1  Mason,  344. 

§  204.  Under  the  law  of  Texas,  before  the  adoption  of  the  common  law,  a  title  of  posses- 
sion issued  to  an  attorney  in  fact  for  the  use  of  his  principal,  the  original  grantee,  inures  to 
the  benefit  of  the  principal    Hanrick  v.  Barton,  16  Wall,  170. 


YI.  Bights,  Dttties  and  Liabilitibs  of  thb  'Pbiscipaim 

SUHHABY  —  ilfaj^  8ue  on  contract,  made  by  agent ,  §  20ti,— Bound  by  acta  of  agent,  ratifloa- 
tion,  implied  authority ,  §  206,— Liability  to  surety  of  agent,  §  201.— Common  agent  for 
several,  §  208. 

§  205.  The  principal  may  maintain  an  action  on  a  written  contract  made  by  his  agent  in 
his  own  name,  without  disclosing  the  name  of  the  principal,  and  may  prove  by  parol  that  the 
agent  acted  for  him.  It  is  not  necessary  to  the  validity  of  the  contract,  under  the  statute  of 
frauds,  that  it  should  disclose  the  name  of  the  principal.    Ford  v,  Williams,  §  209.   See  §  2S0. 

g  206.  Where  one,  without  objection,  suffers  another  to  do  acts  which  proceed  upon  the 
ground  of  authority  from  him,  or  by  his  conduct  adopts  and  sanctions  such  acts  after  they 
are  done,  he  will  be  bound,  although  no  previous  authority  exist,  in  all  respects  as  if  the 
requisite  power  had  been  given  in  the  most  formal  manner.  Where  written  evidence  of  the 
appointment  of  an  agent  is  not  required,  it  may  be  implied  from  circumstances.  These  cir- 
cumstances are  the  acts  of  the  agent  and  their  recognition  by  the  principal  BrOnson  t;, 
Chappell,  §  210.    See  §  22. 
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RIGHTS,  DUTIES  AND  LIABIUTIES  OF  THE  PRINCIPAL.    §§  207-809^ 

§  207.  Where  an  agent  is  sued  on  a  matter  connected  with  his  duty  as  agent,  and  the  judg- 
ment is  paid  by  his  surety,  such  surety  may  maintain  an  action  against  the  principal.  Tier- 
nan  v.  Andrews,  §§  211,  212. 

§  208.  The  common  agent  of  several  carriers  having  separate  interests,  but  united  under 
one  name  for  business  purposes,  does  not  bind  all  by  issuing  a  bill  of  lading  for  one.  Thus, 
where  the  agent  of  the  Kountz  line  of  steamers  (a  line  composed  of  several  corporations) 
issued  bills  of  lading  for  the  Y.,  one  of  the  vessels  composing  such  line,  the  bills  being  signed 
"  J.  W.  King,  agent  Kountz  line,  St.  Louis,"  it  was  held  that  only  the  Y.  was  bound  by  such 
bills.    Citizens*  Ins.  Co.  v.  Kountz  Line,  §§  218,  214. 

[Notes,—  See  §§  215-286.] 

FORD  V.  WILLIAMS. 

(21  Howard,  287-290.    1858.) 

Ebeor  to  TJ.  S.  Circuit  Court,  District  of  Maryland. 

§  209.  A  principal  may  maintain  an  action  on  a  vrritten  contra/^  m/ide  in  the 
name  of  his  agerdj  and  may  show  the  agency  hy  parol  evidence,  (a)    {See  §  230.) 

Opinion  by  Mb.  Justice  Giheb. 

The  single  question  presented  for  our  decision  in  this  case  is,  whether  the 
principal  can  maintain  an  action  on  a  written  contract  made  by  his  agent  in 
his  own  name,  without  disclosing  the  name  of  the  principal. 

It  is  not  necessary  to  the  validity  of  a  contract,  under  the  statute  of  frauds^ 
that  the  writing  disclose  the  principal.  In  the  brief  memoranda  of  these  con- 
tracts usually  made  by  brokers  and  factors,  it  is  seldom  done.  If  a  party  is 
informed  that  the  person  with  whom  he  is  dealing  is  merely  the  agent  for  an- 
other, and  prefers  to  deal  with  the  agent  personally  on  his  own  credit,  hq  will 
not  be  allowed  afterwards  to  charge  the  principal;  but  when  he  deals  with  the 
agent,  without  any  disclosure  of  the  fact  of  his  agency,  he  may  elect  to  treat 
the  after-discovered  principal  as  the  person  with  whom  he  contracted.  The 
contract  of  the  agent  is  the  contract  of  thd  principal,  and  he  may  sue  or  be 
sued  thereon,  though  not  named  therein ;  and  notwithstanding  the  rule  of  law 
that  an  agreement  reduced  to  writing  may  not  be  contradicted  or  varied  by 
parol,  it  is  well  settled  that  the  principal  may  show  that  the  agent  who  made 
the  contract  in  his  own  name  was  acting  for  him.  This  proof  does  not  contra- 
dict the  writing;  it  only  explains  the  transaction.  But  the  agent,  who  binds 
himself,  will  not  be  allowed  to  contradict  the  writing  by  proving  that  he  was 
contracting  only  as  agent,  while  the  same  evidence  will  be  admitted  to  charge 
the  principal.  "  Such  evidence,"  says  Baron  Park,  "  does  not  deny  that  the 
contract  binds  those  whom  on  its  face  it  purports  to  bind ;  but  sho\ys  that  it 
also  binds  another  by  reason  that  the  act  of  the  agent  is  the  act  of  the  princi- 
pal." See  Higgins  v.  Senior,  9  Meeson  &  Welsby,  843.  The  array  of  cases 
and  treatises  cited  by  the  plaintiflfs  counsel  shows  conclusively  that  this  ques- 
tion is  settled,  not  only  by  the  courts  of  England  and  many  of  the  states,  but 
by  this  court  See  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6 
How.,  381,  and  cases  cited.  The  judgment  of  the  court  below  is  therefore  re- 
versed,, and  a  venire  de  novo  awarded. 

BRONSON  V,  CHAPPELL. 
(12  Wallace,  681-686.   1870.) 
Appeal  from  U.  S.  Circuit  Court,  District  of  Wisconsin. 
Opinion  by  Mr.  Justice  Swayne. 

Statement  op  Facts. —  But  a  single  question  has  been  argued  in  this  court, 
and  that  is  one  arising  upon  the  facts  as  developed  in  the  record.  This  opinion 
will  be  confined  to  that  subject. 

(a)  In  United  States  v.  F&nnele«*  1  Paine,  252,  the  contrary  was  held,  and  that  the  United  States  have  no  privl- 
lages  beyond  those  of  an  individual. 
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William  C.  Bostwick,  acting  for  Frederick  Bronson,  negotiated  the  sale  of  a 
tract  of  land  in  Wisconsin  to  the  defendants.  According  to  his  custom  in  such 
cases,  Bronson  forwarded  to  Bostwick  the  draft  of  a  contract  to  be  executed  by 
the  buyers.  At  the  foot  of  the  draft  was  a  note  in  these  words :  "  William  C. 
Bostwick,  Esq.,  of  Galena,  is  authorized  to  receive  and  receipt  for  the  first  pay- 
ment on  this  contract.  All  subsequent  payments  to  be  made  to  F.  Bronson  in 
the  city  of  New  York." 

The  defendants  expressed  to  Bostwick  a  preference  to  receive  a  deed  and 
give  a  mortgage.  This  was  communicated  to  Bronson,  who  acceded  to  the 
proposition  and  forwarded  to  Bostwick  a  deed  and  the  draft  of  a  bond  and 
mortgage.  On  the  25th  of  March,  1865,  the  defendants  paid  to  Bostwick 
$1,500  of  the  purchase  money,  and  executed  the  bond  and  mortgage  to  secure 
the  payment  of  the  balance.  According  to  the  condition  of  the  bond  it  was  to 
be  paid  to  the  obligee  in  the  city  of  New  York  in  instalments  as  follows: 
$781.20  on  the  13th  of  November,  1865,  and  the  remaining  sum  of  $4,562.40  in 
seven  equal  annual  payments  from  the  12th  of  February,  1865,  with  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum.  The  contract  was  erroneously 
construed  by  Bronson  as  requiring  the  mterest  on  all  the  instalments  to  be  paid 
with  each  one  as  it  fell  due.  The  other  parties  seem  to  have  acquiesced  in  this 
construction.  On  the  4th  of  December,  1865,  the  defendants  paid  to  Bostwick, 
as  the  agent  of  Bronson,  $825.36,  in  discharge  of  the  amount  claimed  to  be  due 
on  the  30th  of  November,  1865,  and  took  his  receipt  accordingly.  On  the  28th 
of  February,  1866,  they  paid  Bostwick  $980  to  meet  the  second  instalment  and 
interest  as  claimed,  with  exchange,  and  took  his  receipt  as  before.  Bostwick 
failed  in  December,  1866.  These  moneys  were  never  paid  over  to  Bron- 
son. He  denied  the  authority  of  Bostwick  to  receive  them,  and  demanded  pay- 
ment from  the  defendants.  They  refused,  and  Bronson  thereupon  filed  this 
bill  to  foreclose  the  mortgage.  The  validity  of  these  payments  is  the  question 
presented  for  our  determination. 

•  §  210.  A  party  is  bound  hy  the  acts  of  one  whom  he  has  held  oiU  as  agenty  or 
who  has  heen  permitted  to  act  as  agent. 

Agents  are  special,  general  or  universal.  Where  written  evidence  of  thoir 
appointment  is  not  required,  it  may  be  implied  from  circumstances.  These 
circumstances  are  the  acts  of  the  agent,  and  their  recognition  or  acquiescence 
by  the  principaL  The  same  considerations  fix  the  category  of  the  agency  and 
the  limits  of  the  authority  conferred.  Where  one,  without  objection,  suffers 
another  to  do  acts  which  proceed  upon  the  ground  of  authority  from  him,  or 
by  his  conduct  adopts  and  sanctions  such  acts  after  they  are  done,  he  will  be 
bound,  although  no  previous  authority  exist,  in  all  respects  as  if  the  requisite 
power  had  been  given  in  the  most  formal  manner.  If  he  has  justified  the 
belief  of  a  third  party  that  the  person  assuming  to  be  his  agent  was  authorized 
to  do  what  was  done,  it  is  no  answer  for  him  to  say  that  no  authority  had 
been  given,  or  that  it  did  not  reach  so  far,  and  that  the  third  party  had  acted 
upon  a  mistaken  conclusion.  He  is  estopped  to  take  refuge  in  such  a  defense. 
If  a  loss  is  to  be  borne,  the  author  of  the  error  must  bear  it.  If  business 
has  been  transacted  in  certain  cases,  it  is  implied  that  the  like  business  may  be 
transacted  in  others.  The  inference  to  be  drawn  is,  that  everything  fairly 
within  the  scope  of  the  powers  exercised  in  the  past  may  be  done  in  the  future, 
until  notice  of  revocation  or  disclaimer  is  brought  home  to  those  whose  inter- 
ests are  concerned.  Under  such  circumstances  the  presence  or  absence  of 
authority  in  point  of  fact  is  immaterial  to  the  rights  of  third  persons  whose 
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interests  are  involved.    The  seeming  and  reality  are  followed  by  the  same  con- 
sequences.    In  either  case  the  legal  result  is  the  same. 

Bronson,  as  executor,  had  a  large  body  of  lands  in  Wisconsin  for  sale.  For 
several  years  prior  to  the  purchase  by  the  defendants  Bronson  had  been  in  the 
habit  of  receiving  and  forwarding  propositions  to  Bostwick.  If  approved, 
Bronson  executed  and  forwarded  contracts  for  the  property  to  be  executed  by 
the  other  parties.  In  the  early  part  of  the  year  1860,  Bostwick  was  startled  by 
a  memorandum  touching  payments  on  a  draft  sent  out  by  Bronson  like  that  in 
the  draft  sent  to  Bostwick  for  execution  by  the  defendants.  On  the  9th  of 
February  he  addressed  a  letter  to  Bronson  in  which  he  said:  "My  attention 
was  naturally  arrested  by  the  note  at  bottom  of  the  contract  of  Tormey,  aiid 
if  it  is  to  be  interpreted  as  an  intimation  that  a  withdrawal  of  my  agency  is 
contemplated,  it  would  cause  me  not  less  surprise  than  pain,  not  so  much  by 
any  means  from  the  pecuniary  consideration  connected  with  it,  as  from  the 
implied  dissatisfaction  on  your  part  with  the  manner  in  which  I  have  trans- 
acted your  business;  and  it  occasions  the  more  surprise  that  I  have  always 
endeavored  to  attend  with  fidelity  and  promptness  to  your  business  and  inters 
ests,  and  have  never  before  had  any  intimation  whatsoever  fi-om  you  that  you 
were  not  entirely  satisfied.  I  am  wholly  at  a  loss  to  conceive  wherein  I  have 
given  dissatisfaction*,  or  failed  to  do  all  that  was  necessary  to  do  or  could  be 
done  under  the  particular  circumstances  of  any  case  involving  your  business  or 
interests  in  my  hands." 

On  the  15th  of  the  same  month  Bronson  replied  as  follows. 

"  The  memorandum  at  the  foot  of  Tormey's  contract  I  have  recently  put  on 
all  of  my  land  contracts  to  repel  the  construction  lately  sought  to  be  put  on 
them  that  the  first  or  other  payments,  if  received  hy  the  ageiit^  is  an  implied  waiver 
of  the  claim  for  exchange,  and  of  the  stipulation  in  the  body  of  the  contract  that 
the  money  is  to  be  paid  to  me  in  the  city  of  New  York.  In  other  words,  it  is 
but  a  repetition  of  a  clause  in  the  contradt  as  applicable  to  all  except  the  first 
payment." 

This  correspondence  suggests  several  remarks :  Bostwick  speaks  of  his  em- 
ployment as  having  been,  and  then  being,  an  ^^  agency  1^  for  Bronson.  He  in- 
quires whether  it  was  contemplated  by  Bronson  to  revoke  it.  Bronson  does 
not  deny  or  revoke  it.  He  says  the  object  of  the  memorandum  was  to  repel 
the  construction  that  the  receipt  of  "  the  first  or  other  payments  hy  the  agent " 
was  "an  implied  waiver  of  the  claim  for  exchange,"  and  which  was  the  same 
thing  in  effect  —  a  waiver  of  the  stipulation  in  the  contract  that  the  money 
was  to  be  paid  to  him  "  in  the  city  of  New  York."  It  recognizes  the  authority 
of  the  agent  to  receive  the  subsequent  payments  as  well  as  the  first  one,  pro- 
vided exchange  were  paid  upon  the  former  by  the  debtor.  The  language  em- 
ployed by  Bronson  will  admit  of  no  other  construction.  It  applies  with  full 
force  to  the  bond  of  these  defendants.  They  paid  exchange  as  well  as  the 
principal  and  interest  of  the  instalments  in  question.  Thei;e  is  no  evidence  in 
the  record  that  the  authority  thus  admitted  to  exist  was  ever  withdrawn.  It 
must  be  presumed  to  have  continued  until  the  relations  of  the  parties  were 
terminated  by  Bostwick's  failure  and  insolvency.  Bostwick  says  in  his  ^lep- 
osition:  "I  advertised  myself  as  the  agent  of  the  Bronson  lands,  which 
advertising  was  continued  for  a  period  of  twelve  or  fourteen  years."  His  testi- 
mony upon  this  subject  is  uncontradicted. 

There  are  found  in  the  record  thirty-four  letters  from  Bronson  to  Bostwick, 
all  relating  to  business  connected- with  the  Bronson  lands.     The  first  letter 
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bears  date  on  the  12th  of  December,  1855,  the  last  one  on  the  27th  of  Novem- 
ber, 1865.  They  are  in  all  respects  such  as  would  naturally  be  addressed  by  a 
principal  to  an  agent  in  whose  judgment,  integrity  and  diligence  he  had  the 
fullest  confidence.  They  refer  to  sales,  to  the  delivery  of  deeds  and  contracts, 
the  payment  and  collection  of  taxes,  and  a  variety  of  other  matters  in  the 
same  connection.  Ten  of  the  letters  authorize  the  delivery  of  contracts  on  the 
receipt  of  the  first  payment  by  Bostwick.  Fourteen  of  them  authorize  the  col- 
lection or  acknowledge  the  transmission  of  other  moneys.  Bronson  was  absent 
in  Europe  from  the  9th  of  October,  1861,  until  about  the  middle  of  December, 
1864.  During  that  time  his  business  was  attended  to  by  his  attorney,  E.  S. 
Smith,  Esq.,  of  the  city  of  New  York.  There  are'  in  the  record  twenty -one 
letters  from  him  to  Bostwick.  They  are  of  the  same  character  with  those  from 
Bronson.  Twelve  of  them  acknowledge  the  collection  and  transmission  of 
moneys  for  Bostwick.  It  is  not  stated  whether  they  were  the  first  or  later 
payments.  But  the  circumstances  show  clearly  that  they  were  in  most,  if  not 
in  all  instances,  of  the  latter  character.  All  collections  were  made,  and  all 
business  relating  to  the  lands  was  transacted,  through  Bostwick.  In  one  of 
these  letters  Smith  says : 

"  P.  S. —  Mr.  Bronson,  in  a  letter  received,  writes :  '  I  am  willing  to  sell  lands 
through  Mr.  Bostwick  upon  an  advance  of  price  equal  to  the  depreciation  of 
paper  money  at  the  time  of  sale,' "  etc. 

A  further  analysis  of  the  letters  of  these  parties  would  develop  a  large  array 
of  additional  facts  bearing  in  the  same  direction  and  hardly  less  cogent  than 
those  to  which  we  have  adverted.  There  is  no  intimation  in  any  of  them  that 
Bostwick  was  regarded  as  the  agent  of  the  buyers,  that  he  was  not  regarded 
as  the  agent  of  Bronson,  or  that  he  had  in  any  instance  exceeded  his  authority. 
It  is  unnecessary  to  pursue  the  subject  further.  Viewed  in  the  light  of  the  law, 
we  think  the  evidence  abundantly  establishes  two  propositions:  1.  That  Bost- 
wick was  the  agent  of  Bronson,  and  as  such  authorized  to  receive  the  payments 
in  question.  2.  If  this  were  not  so  —  that  the  conduct  of  Bronson  —  numer- 
ous transactions  between  him  and  Bostwick  and  the  course  of  business  by  the 
latter — authorized  or  known  to  and  acquiesced  in  by  the  former  —  justified 
the  belief  by  the  defendants  that  Bostwick  had  such  authority  and  that  Bron- 
son was  bound  accordingly. 

Decree  affirmed* 
TIERNAN  «.  ANDREWS. 

(Circuit  Court  for  Pennsylvania:  4  Washington,  564-570.    1825.) 

Charge  by  Washington,  J. 

Statement  of  Facts. —  Some  time  about  the  latter  end  of  the  year  1811,  or 
beginning  of  1812,  John  Andrews,  brother  of  the  defendant,  made  his  appear- 
ance in  Baltimore  with  a  power  of  attorney  from  the  defendant,  constituting  him 
his  general  agent  and  attorney  in  the  United  States  with  very  extensive  powers; 
and  also  letters  of  introduction  to  sundry  merchants  of  that  city,  and  amongst 
others  to  Luke  Tieman  &  Co.,  of  which  firm  the  plaintiff  was  a  member,  an- 
nouncing to  them  that  the  said  Andrews  was  appointed  by  the  writer  his 
general  agent  in  the  United  States,  and  requesting  their  kind  services  to  him 
when  necessary. 

On  the  16th  of  April,  1812,  the  defendant  wrote  to  his  brother,  and  directed 
him  to  apply  to  L.  Tiernan  &  Co.  for  an  imperial  license  in  their  possession,  the 
property  of  the  writer,  which  he  was  to  sell  for  not  less  than  $1,500,  and  also 
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to  secure  to  him  the  consignment  of  the  cargoes  which  might  be  shipped  under 
its  sanction,  and  intimating  a  wish  that  it  might  be  disposed  of  to  William  and 
James  Bosley,  for  at  least  one-half.  On  the  2d  of  October  in  the  same  year, 
John  Andrews  entered  into  a  contract  under  seal  with  William  and  James 
Bosley,  by  which,  in  consideration  of  the  sum  of  $1,800,  and  of  a  commission  of 
two  and  a  half  per  cent,  on  the  gross  sales,  and  the  same  on  the  returns,  he 
sold  him  the  said  imperial  license  in  the  name  of  Kobert  Andrews ;  on  the 
arrival  of  the  vessel  in  France,  Mr.  R  Andrews  to  do  the  business  of  said  vessel, 
and  to  charge  five  per  cent,  commission  on  the  gross  sales,  and  two  and  a  half 
per  cent,  on  returns;  the  two  and  a  half  per  cent,  on  gross  sales  which  he  is  to 
charge  above  his  commissions,  the  said  Kobert  Andrews  to  credit  and  pay  over 
to  said  William  and  James  Bosley.  This  instrument  was  signed  and  sealed  by 
John  Andrews  in  his  own  name.  The  $1,800  received  by  John  Andrews  by  the 
sale  of  the  above  permit  was  afterwards  placed  by  the  defendant  to  his  debit 
in  account.  On  the  10th  of  the  month  last  mentioned,  John  Andrews  wrote  to 
his  brother  and  informed  him  of  the  contract,  inclosing  at  the  same  time  a 
copy  of  it,  and  stating  to  him  that  a  valuable  cargo  in  the  Ned  would  be  shipped 
to  him  by  the  Bosleys.  James  Bosle3%  one  of  the  members  of  this  house,  ac- 
companied the  cargo  in  the  Ked  to  Bourdeaux,  the  place  of  the  defendant's 
residence;  and  it  would  appear  by  a  letter  from  thedefendantto  John  Andrews 
of  the  13th  of  March,  1813,  that  a  difference  had  arisen  between  those  parties 
respecting  the  construction  of  the  contract;  the  defendant  contending  that 
he  was  entitled  to  charge  a  commission  on  the  freight  of  the  Ned  collected  by 
him,  and  Bosley  insisting  that  this  was  a  part  of  the  business  of  the  vessel,  which 
he  was  bound  by  the  contract  to  do,  and  for  whiph  no  compensation  was  pro- 
vided. After  some  correspondence,  however,  between  the  parties,  this  claim 
was  given  up  by  the  defendant,  which  he  announced  to  the  Bosleys  in  July,  1813, 
In  September,  1813,  the  Bosleys  brought  an  action  of  covenant  upon  the  con- 
tract, and  the  breach  laid  in  the  declaration  was  the  refusal  of  Robert  Andrews 
to  pay  over  to  or  to  credit  the  plaintiffs  in  that  suit,  the  two  and  a  half  per 
cent,  on  the  gross  sales  of  the  cargo  by  the  Ned.  In  that  action  the  present 
plaintiff  became  special  bail  for  John  Andrews,  and  on  the  9th  of  May,  1815, 
during  the  absence  of  John  Andrews  from  the  United  States,  judgment  was 
confessed  by  his  attorney  for  the  sum  of  $3,547,  under  an  agreement  that  it 
sliould  be  credited  with  any  paj^ments  which  might  be  made  to  appear  to  the 
satisfaction  of  a  Mr.  Brown,  within  four  months  thereafter.  Upon  the  return  of 
John  Andrews  in  the  November  following,  he  was  served  with  an  execution, 
and  for  the  purpose  of  superseding  the  judgment  for  six  months,  in  order  to 
get  time  to  apply  for  an  injunction,  the  plaintiff,  together  with  Mr.  Owen,  be- 
came, at  the  request  of  John  Andrews,  his  sureties,  and,  together  with  John 
Andrews,  confessed  judgment  before  a  magistrate  for  the  above  sum  of  $3,64:7. 
This  mode  of  proceeding  appears  to  be  in  conformity  with  the  laws  of  Mary- 
land, where  the  said  judgment  was  obtained.  In  pursuance  of  the  plan  thus 
adopted  by  John  Andrews,  for  having  the  merits  of  this  judgment  inquired 
into  in  the  court  of  chancery,  an  injunction  was  applied  for  and  granted  in 
June,  1816,  the  plaintiff  entering  himself  a  surety  in  the  injunction  bond. 
After  sundry  proceedings  in  that  court,  a  commission  to  Bourdeaux,  a  reference 
to  the  auditor  of  the  accounts  between  Robert  Andrews  and  the  Bosleys,  and 
a  report  thereon,  the  injunction  was  dissolved,  and  the  bill  dismissed  in  Feb- 
ruary, 1822.  This  was  followed  by  an  execution  which  was  levied  on  the  plaint- 
iff's property,  and  which  was  returned  satisfied  by  him 
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§  211.  Where  suit  is  iroicght  and  judgment  recovered  against  an  agent  for 
transactions  in  his  capacity  as  such^  his  swrety  about  such  suit  can  recover  from 
th£  principal  the  money  paid  hy  him  on  the  judgment  so  recovered,  (a) 

The  only  question  of  law^  upon  these  facts  is,  whether  the  money  so  paid  by 
the  plaintiff  was  money  laid  out  and  advanced  for  the  defendant,  and  at  his 
request?  That  it  was  paid  to  satisfy  a  debt  due  by  the  defendant  is  undeniable. 
The  permit  sold  by  John  Andrews  to  the  Bosleys  was  the  property  of  the  de- 
fendant, was  sold  by  his  orders,  and  he  received  the  fruits  of  it,  not  only  the 
$1,800  which  were  paid,  but  the  consignments  which  constituted  a  part  of  the 
consideration.  The  suit  against  John  Andrews  was  founded  on  the  contract 
entered  into  for  the  sale  of  that  property,  and  the  ground  of  the  action  against 
John  Andrews  was  the  non-payment  by  the  defendant  of  the  two  and  a  half 
per  cent,  on  the  gross  sales,  or  his  refusal  to  give  the  Bosleys  credit  for  them. 
The  debt  recovered,  therefore,  in  that  action,  and  paid  by  the  plaintiff,  was 
the  defendant's  debt,  and  by  such  payment  the  defendant  was  discharged  from  the 
claim  of  the  Bosleys.  If  any  further  evidence  of  this  fact  were  necessary, 
the  defendant's  letters  hereafter  to  be  noticed,  acknowledging  himself  to  be  the 
real  party  interested  in  the  suit,  would  abundantly  supply  it.  Not  only  was 
this  money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  but,  if  there 
were  nothing  else  in  the  case  but  what  has  been  stated,  it  would  unquestionably 
have  been  paid  at  the  request  of  the  defendant,  because  it  was  at  the  request  of 
his  agent  that  the  plaintiff  was  brought  into  the  predicament  of  being  com- 
pelled by  legal  process  to  pay  it;  and  it  is  quite  immaterial  whether  his  being 
in  this  predicament  was  communicated  or  not  by  the  plaintiff  or  by  John 
Andrews  to  the  defendant,  since  John  Andrews  had  undeniably  the  power,  and 
it  was  a  part  of  the  duty  he  owed  to  his  principal,  to  take  all  legal  means  to 
enable  him  to  defend  his  rights,  and  to  obtain  bail  or  sureties,  if  necessary  for 
that  purpose. 

§  212.  Distinctions  taken  as  to  the  relation  of  principal  and  agent. 

If  all  this  be  so,  this  action  might  clearly  be  maintained  on  the  above  evi- 
dence, unless  the  defendant's  counsel  have  succeeded  in  proving  that  where  an 
agent  contracts  in  his  own  name,  and  the  principal  is  known  at  the  time 
to  the  person  with  whom  he  contracts,  an  action  will  not  lie  against  the 
principal.  The  cases  relied  on  to  establish  the  proposition  are  the  following: 
Schmaling  v.  Toralinson,  1  Marsh.,  500,  where  it  is  held  that  if  A.,  on  the 
recommendation  of  his  agent,  employs  B.  to  do  a  particular  piece  of  business, 
and  B.,  without  A.'s  knowledge,  employs  0.  to  do  it,  there  is  no  privity  between 
A.  and  C,  and  consequently  C.  cannot  maintain  an  action  against  A.  to  recover 
compensation  for  his  services,  though  he  had  not  paid  over  the  money  to  B. 
This  is  the  case  of  a  limited,  special  agency,  where  the  confidence  of  the  prin- 
cipal was  given  to  a  person  of  his  own  choice,  to  do  a  particular  business,  with- 
out his  being  intrusted  with  a  power,  express  or  implied,  to  intrust  the  business 
to  a  sub-agent,  or  in  any  manner  to  delegate  his  trust  to  another.  C.  then  was 
the  agent  of  R,  but  not  of  A.,  and  consequently  there  was  no  privity  between 
A.  and  C.  This  is  altogether  unlike  the  present  case,  since  John  Andrews  had 
a  power  to  contract  with  the  plaintiff  to  become  his  surety,  to  enable  him  to 
vindicate,  in  a  court  of  justice,  the  rights  of  his  principaL  The  case  of  Cart- 
wright  V.  Hately  is  in  principle  the  same  as  the  above. 

The  principle  decided  in  the  case  of  Patterson  v,  Grandsequi,  15  East,  62,  is, 
that  where  a  sale  is  made  to  an  agent,  whose  principal  is  known  to  the  seller  at 

(a)  Tieriian  v.  Andrews,*  4  Wash.,  474.  to  the  same  effect. 
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the  time,  and  yet  the  seller  elects  to  give  credit  to  the  agent,  he  must  be  taken 
to  abandon  his  recourse  against  the  principal,  and  cannot  afterwards  charge 
him.  But  if  the  principal  be  unknown  to  the  vendor  at  the  time  of  sale,  when 
the  principal  is  discovered,  he  or  the  agent  may  be  sued,  at  the  election  of  the 
vendor,  unless  the  usage  of  the  trade  confines  the  claim  to  the  agent.  With- 
out stopping  to  examine  this  case,  for  the  purpose  of  expressing  our  approba- 
tion or  disapprobation  of  the  principle  on  which  it  is  founded,  it  may  be 
sufficient  to  observe  that  it  might  have  applied  had  this  been  an  action  of  the 
Bosleys  against  the  defendant,  but  that  it  is  totally  inapplicable  to  the  case  of 
a  surety,  who  becomes  so  at  the  request  of  a  general  agent,  to  enable  him  to 
defend  a  suit  which  substantially  concerns  his  principal,  although  he  is  the  nom- 
inal agent.  Where,  in  such  a  case,  can  we  discover  that  eUction  to  give  credit 
to  the  agent  which  can  be  construed  into  a  waiver  of  his  recourse  against  the 
principal?  If  he  become  a  surety  at  all,  it  could  be  only  for  the  agent,  the 
nominal  defendant,  although  eventually  it  was  to  benefit  the  principal.  Upon 
the  facts  stated,  then,  there  seems  to  be  no  ground  for  saying  that  this  action 
cannot  be  maintained  against  the  principal. 

But  it  is  insisted  that  after  the  7th  of  January,  1815,  when  John  Andrews 
executed  a  letter  of  substitution  to  Luke  Tiernan,  vesting  in  him  all  his  powers 
as  the  defendant's  attorney  (which  he  had  power  to  do),  the  agency  of  John 
Andrews  ceased,  and  that  from  that  period  he  had  no  authority  to  enter  into 
any  collateral  or  other  contract  which  could  create  a  privity  between  the  de- 
fendant and  the  plaintiff  as  surety,  although  in  a  case  in  which  the  defendant 
was  interested.  Without  stopping  to  inquire  into  the  effect  of  this  substitution 
upon  the  power  of  attorney,  under  the  particular  circumstances  which  attended 
that  transaction,  I  shall  consider  the  case  as  if  the  power  of  attorney  were  at 
an  end  from  the  7th  of  January,  1815.  How  will  the  case  then  stand?  In  the 
first  place,  we  have  the  letter  of  introduction  from  the  defendant  to  Luke  Tier- 
nan  &  Co.,  informing  them  that  John  Andrews  would  act  as  his  general  agent 
in  the  United  States,  and  requesting  in  bis  favor  their  kind  services.  In  the 
next  place,  the  special  order  of  the  defendant  to  this  agent,  thus  announced,  to 
apply  to  those  gentlemen  for  the  imperial  permit,  and  to  dispose  of  the  same 
on  certain  terms,  which  order  was  complied  with.  After  this  we  have  repeated 
recognitions  by  the  defendant  of  John  Andrews'  agency  in  this  particular 
transaction,  accompanied  by  orders  to  attend  to  the  suit,  and  to  defend  the  in- 
terest of  the  defendant.  On  the  22d  of  November,  1815,  John  Andrews  wrote 
to  his  brother,  informing  him  that  his  account  current  had  been  received,  but 
too  late  for  the  purpose  for  which  it  had  been  wanted.  That  the  Bosleys  had 
obtained  judgment  for  $3,500,  the  amount  they  claimed,  "  and  which  they 
established  on  an  account  signed  by  you,  in  which  no  credit  was  given  for  the 
two  and  a  half  per  cent,  on  the  gross  amount  of  sales  or  on  the  freight ;  so  that  I 
was  taken  in  execution,  and  was  obliged  to  supersede  the  judgment^  and  before 
this  expires  I  must  apply  for  an  injunction."  Now  this  letter  apprised  the  de- 
fendant of  the  step  which  had  been  taken,  and  that  which  was  to  be  taken, 
neither  of  which  could  be  effected  without  finding  sureties.  In  answer  to  the 
above  letter,  the  defendant  wrote  to  his  brother  on  the  3d  of  January,  1816,  stat- 
ing that  he  had  a  better  opinion  of  the  Bosleys  than  to  suppose  that  they  would 
suppress  the  letter  and  account  current  which  he  had  sent  them.  It  then  pro- 
ceeds: "  I  owe  them  only  about  four  hundred  francs.  Do  see  to  this,  and  that 
the  affairs  be  not  neglected  by  those  you  employ,  so  that  I  may  be  compelled 
to  pay  a  swindler  money  which  I  shall  be  compelled  eventually  to  regain  after 
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a  loug  process,  or  lose  by  some  want  of  form."    On  the  24:th  of  February, 

1816,  the  defendant  again  writes:  ^^  See  that  yoar  friends  in  Baltimore  do  not 
permit  the  Bosleys  to  jockey  me  out  of  my  money."     On  the  24th  of  August, 

1817,  John  Andrews,  by  letter,  informed  the  defendant  that  a  commission  had 
gone  to  Bourdeaux  to  take  his  deposition  on  Bosley's  suit,  and  that,  to  render 
it  available,  he  inclosed  him  a  release.  On  the  9th  of  July,  1821,  the  defendant 
wrote  as  follows  to  John  Andrews:  "I  have  forgotten  on  what  ground  the 
Bosleys  have  attacked  you  for  me.  An  agent  cannot  be  pursued  for  his  prin- 
cipal. I  regret  that  you  have  committed  yourself  so  as  to  give  them  a  hold  on 
you."  On  the  25th  of  February,  1822,  John  Andrews  wrote  to  his  brother  that 
an  execution  on  the  judgment  against  himself,  Luke  Tiernan  and  Mr.  Owen, 
his  sureties,  at  Bosleys'  suit,  had  been  levied  on  the  property  of  Mr.  Tiernan, 
who  had  satisfied  the  same.  And  on  the  27th  of  April  in  the  same  year,  the 
defendant  wrote  to  John  Andrews  as  follows :  "  I  cannot  conceive  how  the 
Bosleys  could  obtain  judgment  against  you,  a  mere  simple  agent  who  sold  my 
imperial  license  to  them."  Now  after  these  repeated  recognitions  of  the  agency 
of  John  Andrews,  and  that  the  subject  in  litigation  concerned  him,  the  princi- 
pal, and  him  only,  I  am  quite  at  a  loss  to  conceive  upon  what  ground  it  can  be 
said  that  the  money  paid  by  the  plaintiff,  and  for  which  this  action  is  brought, 
was  not  money  advanced  for  his  use,  and  at  his  request. 

All  that  remains  is  to  notice  one  or  two  objections  which  were  relied  upon 
by  the  defendant's  counsel.  The  first  was,  that  this  was  not  a  debt  due  by  the 
defendant,  because,  in  truth,  he  owed  the  Bosleys  nothing,  and  this  would 
have  been  made  to  appear  if,  instead  of  a  confession  of  a  judgment,  a  trial  had 
taken  place.  It  is  alleged,  and  the  effort  of  the  counsel  was  to  satisfy  this 
jury,  that  the  loss  now  sought  to  be  visited  on  the  defendant  was  produced  by 
the  neglect  of  John  Andrews  and  the  mismanagement  of  the  counsel  he  em- 
ployed. Now,  admitting  all  this  to  be  true,  it  may  well  follow  that  those 
against  whom  these  charges  are  made  may  be  answerable  to  the  defendant  for 
the  consequences  resulting  from  their  alleged  misconduct.  But  what  has  the 
plaintiff,  a  mere  surety,  neither  agent  nor  counsel,  to  do  with  this?  To  him 
it  is  of  no  consequence  whether  the  judgment  was  just  or  unjust.  It  was  the 
sentence  of  a  court  of  acknowledged  jurisdiction,  and  he  was  compelled  to  sat- 
isfy it.  The  remaining  objection  was,  that  by  permitting  the  plaintiff  to  step 
over  the  head  of  John  Andrews  and  attack  the  defendant,  the  latter  is  de- 
prived of  the  opportunity  of  setting  up  those  defenses  which  he  might  be  able 
to  oppose  to  John  Andrews,  if,  after  a  recovery  against  him  by  the  plaintiff, 
he  should  seek  for  indemnity  by  such  agent,  the  defendant.  But  there  is  noth- 
ing real  in  this  objection.  If  John  Andrews  be  the  debtor  of  the  defendant, 
or  if  he  has,  by  an  unfaithful  execution  of  the  trust  reposed  in  him,  rendered 
himself  liable  for  damages,  the  defendant  may,  in  either  or  both  cases,  seek  his 
redress  against  John  Andrews.  But  no  good  reason  can  be  assigned  why  the 
plaintiff  may  not  have  his  remedy  at  once  against  the  person  whose  debt  he 
has  been  compelled  to  discharge. 

CITIZENS*  INS.  CO.  v.  KOUNTZ  LINE. 
(District  Court  for  Louisiana:  10  Federal  Reporter,  768-778.    1882.) 

Opinion  by  Billings,  D.  J. 

Statement  of  Facts. — ^This  suit  is  brought  to  recover  upon  bills  of  lading  for 
goods  shipped  upon  the  steamer  H.  C.  Yaeger.    The  goods  were  shipped  from 
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St.  Louis  to  New  Orleans  and  other  points  upon  the  Mississippi  river,  and  were 
laden  upon  the  Yaeger,  which,  with  her  entire  cargo,  was  lost  when  out  from 
St.  Louis  about  thirty  hours.  The  libelants  were  insurers  of  the  cargo,  have 
paid  the  loss,  and  bring  this  action  as  subrogees  of  the  insured,  the  parties 
named  in  the  bills  of  lading.  The  suit  was  commenced  by  attachment,  none 
of  the  defendants  having  been  found  within  the  district.  The  bills  of  lading 
are  for  goods  shipped  by  the  steamer  H.  0.  Yaeger,  and  were  signed  by  "  J.  W. 
King,  agent  Kountz  line,  St.  Louis."  The  defendants,  whose  property  has  been 
attached,  are  several  of  five  corporations,  and  the  question  submitted  with  ref- 
erence to  this  part  of  the  case  is,  were  these  five  corporations  jointly  bound  by 
these  bills  of  lading  thus  issued  by  King  as  agent  of  the  Kountz  line? 

The  evidence  shows  that  the  Kountz  line  had  been  in  existence  about  nine 
years.  It  is  a  corporation  established  under  the  laws  of  Missouri  "  to  receive 
and  forward  merchandise  and  products,  and  for  the  purpose  of  transportation 
upon  the  Mississippi  river  and  its  tributaries."  At  the  time  of  its  incorpora- 
tion four  boats  were  corporators  or  stockholders,  but  shortly  afterwards  five 
separate  corporations  were  formed  under  the  same  law  of  Missouri,  also  for  the 
purpose  of  transportation  on  the  Mississippi  river  and  its  tributaries.  The 
boats  ceased  to  be  stockholders  in  the  Kountz  line,  the  new  corporations  were 
called  by  the  name  of  the  several  boats,  and  the  title  to  each  boat  was  trans- 
ferred to  the  corporation  which  bore  its  name.  These  five  boats  constituted  a 
line  of  steamers  running  at  regular  intervals  and  under  one  management,  and 
were  known  as  the  Kountz  line  steamers.  There  was  not  a  complete  identity 
of  interest  on  the  part  of  the  Kountz  line  and  the  several  boat  corporations. 
There  were  different  stockholders,  though  to  a  large  extent  the  stock  was  held 
by  the  same  persons  and  in  the  same  proportions.  In  two  of  the  boat  corpo- 
rations a  great  majority  of  the  stock  was  held  by  the  daughters  of  Com. 
Kountz.  He  was  the  president,  and  J.  W.  King  was  secretary  of  the  Kountz 
line  and  of  all  the  boat  corporations.  The  corporations  were  all  domiciled  at 
St.  Louis  and  had  the  same  place  of  business,  which  was  transacted  at  the  office 
of  the  Koutitz  line  under  the  direction  of  Com.  Kountz,  and  either  by  him  or 
King  as  the  agents  of  the  Kountz  line.  The  Kountz  line  received  all  the  money 
earned  by  each  boat  at  St.  Louis,  and  all  that  was  collected  by  the  agents  at 
New  Orleans  was  forwarded  by  draft  to  the  Kountz  line  at  St.  Louis.  The  pur- 
chases of  merchandise  for  any  of  the  boats,  in  order  to  make  out  a  cargo,  were 
made  by  the  Kountz  line,  were  billed  to  and  paid  for  by  it.  The  Kountz  line, 
by  J.  W.  King,  agent,  advertised  through  circulars  and  hand-bills  widely  dis- 
tributed, that  the  Kountz  line  boats  were  superior  to  their  competitors  in  their 
construction,  in  their  prompt  compliance  with  their  bills  of  lading  and  in  their 
rate  of  charges  for  freight  One  advertisement  in  an  Allegheny  newspaper 
was  offered  in  evidence,  in  which  the  Mollie  Moore,  one  of  the  steamers  at- 
tached, is  announced  as  forming  with  the  Yaeger  and  three  other  steamers, 
the  Kountz  line  steamers,  running  from  St.  Louis  to  New  Orleans,  from  the 
Kountz  line  wharf-boat,  St.  Louis,  and  the  public  were  invited  to  apply  for 
further  information  to  "John  W.  King,  Kountz  line  wharf-beat,  St.  Louis, 
Mo. ; "  ''  C.  L.  Brennan,  Kountz  line  office,  106  Gravier  street.  New  Orleans ; " 
"  or  to  W.  J.  Kountz,  Allegheny,  Pa."  But  the  evidence  establishes  that  the 
accounts  of  each  of  these  boats  were  kept  upon  the  books  of  the  Kountz  line 
separately,  and  that  in  these  accounts  each  boat  was  credited  with  all  its  own 
earnings,  after  deducting  $150  as  the  charge  of  the  Kountz  line  for  each  trip; 
that  each  boat  was  charged  with  the  price  of  goods  purchased  for  and  forwarded 
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by  it,  and  was  separately  credited  with  the  proceeds  of  all  the  goods  carried  by 
it  when  sold.  The  evidence  also  shows  that  in  two  of  these  boat  corporations 
a  dividend  had  been  declared,  and  that  in  case  of  one  of  these  boats  the  cor- 
poration which  owned  it,  out  of  its  earnings,  had  built  a  second  boat  which  it 
continued  to  own,  and  which  also  ran  under  the  management  of  the  Kountz  line. 

The  question  presented  is  whether  the  bills  of  lading  issued  by  King,  agent 
of  the  Kountz  line,  for  goods  shipped  by  the  Taeger,  bound  the  owners  of  the 
Taeger  alone,  or  whether  they  bound  the  owners  of  all  the  boats  which  ran  in 
or  constituted  the  Kountz  line  steamers.  These  bills  of  lading  wore  issued  by 
the  "  ageint  of  the  Kountz  line,"  i.  e,,  by  the  Kountz  line,  and  the  question  is 
whether  the  delations  of  the  boats  were  such,  either  when  viewed  as  actually 
existing  or  when  considered  as  they  were  held  out  to  the  public  as  existing,  as 
to  make  the  bill  of  lading  issued  for  one  boat  the  act  of  the  owners  of  all  the 
boats,  which  were  operated  by  a  common  agent  and  were  so  connected  that  they 
constituted  one  line. 

§  213.  Joint  liahUity  of  carriers  over  connected  lines. 

The  question  as  to  the  joint  liability  of  carriers  for  the  acts  of  a  common 
agent  has  most  frequently  arisen  with  reference  to  transportation  over  con- 
nected lines,  but  in  principle  the  question  is  the  same  where  the  owners,  having 
a  single  agent,  represent  not  different  sections  of  a  continuous  route,  but  differ- 
ent vehicles  traversing  the  same  route.  The  cases  with  reference  to  this  ques- 
tion divide  themselves  into  three  classep : 

1.  Where  there  is  a  sharing  of  the  profits  or  earnings  of  each  section  among 
the  owners  of  all  the  sections.  Here,  upon  the  same  equity  which  establishes 
the  liability  of  individuals  in  partnerships,  all  the  owners  are  bound  by  the 
acts  of  the  agent  as  to  the  part  of  any  owner.  An  illustration  of  this  class  is 
found  in  the  case  of  Champion  v.  Bostwick,  where,  both  in  the  supreme  court 
of  New  York  (11  Wend.,  571)  and  in  the  court  of  errors  (18  Wend.,  175),  the 
liability  of  the  owners  of  all  the  parts  of  a  route  for  a  negligence  upon  one  part 
was  maintained,  because  all  shared  in  the  profits  of  the  entire  route. 

2.  Where,  without  any  sharing  of  earnings,  the  common  agent,  having 
authority  to  bind  the  owners  of  each  part  to  carry  over  the  entire  route,  exer- 
cises that  authority,  and  there  is  a  default  upon  any  part  of  the  route.  Here 
all  are  bound,  because  all  have  agreed  to  be  bound.  An  example  of  this  class 
is  found  in  Fairchild  v.  Slocum,  19  Wend.,  329,  afterwards  afiirmed  by  the  court 
of  errors,  7  Hill,  292. 

3.  Where,  without  any  sharing  of  earnings,  the  owners  of  the  various  sec- 
tions of  a  route  have  a  common  agent,  but  in  his  representative  capacity  he 
acts  separately  for  each.  In  this  class  of  cases,  since  there  is  no  joint  interest 
and  no  joint  agency,  there  can  be  no  joint  liability,  and  the  owner  of  each 
section  of  the  route  is  bound  with  reference  to  transportation  over  his  own 
section  only ;  for  an  agent,  though  he  have  power  to  transact  the  separate  busi- 
ness of  many,  cannot,  therefore,  bind  one  of  his  principals  in  the  separate  busi- 
ness of  another  principal.  This  class  of  cases  is  illustrated  by  Briggs .  v. 
Vanderbilt,  19  Barb.,  222,  and  Bonsted  v.  Vanderbilt,  21  Barb.,  26.  Into  this 
class  also  falls  the  case  of  St.  Louis  Ins.  Co.  v.  St.  Louis,  etc.,  R  Co.,  13  Cent« 
Law  tf.,  468,  where  the  supreme  court  'holds  that  connecting  lines  having  a. 
common  agent  —  each  bearing  its  own  general  expenses  and  the  expenses  of 
every  transportation  over  it,  and  each  being  paid  according  to  its  comparative 
length  —  had  no  participation  in  each  others'  earnings,  no  relation  or  association 
in  the  nature  of  a  partnership,  so  that  the  case  did  not  fall  within  the  first 
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class;  and,  further,  that  in  suoh  a  case  there  was  no  holding  out  of  authority 
to  contract  for  the  various  constituents  of  the  entire  route  save  from  each  sec- 
tion for  itself. 

It  must  be  borne  in  mind  that  the  case  now  presented  to  the  court  for  de- 
cision is  not  a  suit  in  equity  in  which,  by  a  creditor's  bill,  it  is  sought  to  reach 
property  standing  in  the  nam«  of  others,  but  alleged  in  equity  to  be  the  prop- 
erty of  William  J.  Kountz;  but  that  the  allegations  of  the  libel  present  solely 
the  question:  Did  these  five  corporations  jointly  undertake  by  these  bills  of 
lading  fdr  the  safe  carriagd  of  the  goods  shipped  by  the  H.  C.  Taeger? 

§  214.  Circumstanees  under  which  the  common  agent  of  several  corporationsy 
hut  acting  separately /or  eaoh^  does  not  hind  the  others  when  giving  a  hill  of  lad- 
ing for  one. 

The  evidence  of  W,  J.  Kountz,  of  John  W.  King,  and  of  Rogers,  is  to  the 
effect  that  the  accounts  of  each  of  the  boats  running  in  the  Kountz  line  were 
kept  separate  and  distinct;  that  each  was  charged  $150  by  the  Kountz  line  for 
its  services  for  every  trip;  that  after  deducting  this  sum  from  its  own  moneys, 
each  boat  was  credited  with  its  earnings  and  charged  with  its  expenses.  There 
was,  therefore,  a  combining  of  boats  to  form  a  common  line,  but  there  was  no 
distribution  of  earnings — no  sharing  in  any  common  fund, —  and  there  was  no 
connection  in  the  nature  of  a  partnership  which  would  bring  the  case  witliin 
the  first  class.  Does  it  fall  within  the  second  class?  The  material  facts  are 
that  five  corporations,  each  owning  a  steamboat,  combine  to  run  under  one 
management  —  in  place  of  departure  and  destination,  in  the  intervals  at  which 
they  run,  and  in  their  rates  of  freight  —  to  form  a  single  line,  which  they  called 
the  Kountz  line.  They  have  a  common  agent — the  incorporated  Kountz  line, — 
but  it  acts  for  each  boat  separately.  They  do  not  establish  jointly  any 
agency  for  all,  but  each  adopts  the  same  agent  for  itself.  Here  the  agent,  with 
reference  to  each  boat,  acts  for  that  boat  alone,  and  binds  no  one  else,  and  falls 
within  the  third  class,  where  there  is  a  common  agent,  but  no  participation  in 
earnings  and  no  joint  agent.  This  case  is  indistinguishable  from  the  cases  of 
Briggs  V.  Vanderbilt  and  Bonsted  v.  Vanderbilt,  19  and  21  Barb.  These  cases 
were  well  considered.  They  spring  out  of  precisely  similar  facts,  and  should 
be  read  together.  The  first  is  a  decision  of  the  general  term  of  the  supreme 
court  of  the  Kings  county  district,  and  the  second  a  decision  of  the  general 
term  of  the  supreme  court  of  Albany  county.  The  first  was  pronounced  by 
Judge  Selah  B.  Strong,  for  some  sixteen  years  judge  of  the  supreme  court, 
afterwards  judge  of  the  court  of  appeals.  The  second  was  rendered  through 
Judge  Amasa  J.  Parker.  Both  these  courts  were  composed  of  eminent  judges. 
In  these  cases  three  companies,  one  running  across  the  isthmus,  one  on  the 
Atlantic,  and  one  on  the  Pacific  side,  combined  and  formed  what  they  denom- 
inated "  Vanderbilt's  new  line  between  New  York  and  San  Francisco."  In 
their  advertisement  they  announce  that  the  steamships  running  therein  were 
built  expressly  for  that  route.  They  had  the  same  management  and  places  of 
business  both  in  New  York  and  San  Francisco.  They  advertised  to  carry  pas- 
sengers through.  They  advertised  and  transacted  their  business  through  a 
common  agent.  The  contract  was  for  a  through  passage,  but  for  each  portion  of 
the  route  separate  tickets  were  given,  all  headed  *'  Vanderbilt  line,"  and  signed 
by  D.  B.  Allen,  agent,  who  was  the  common  agent.  The  proof  also  showed 
that  there  was  no  joint  interest  in  the  passage  money  and  no  agreement  for  its 
division.  The  court  held  that  there  was  no  Joint  agency.  Judge  Strong  says 
(19  Barb.,  238) :  "  They  [the  defendants,  the  several  lines]  had,  it  is  true,  the 
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same  agent,  but  he  acted  in  his  vicarious  capacity  separately  for  each."  Judge 
Parker  (21  Barb.,  30)  says :  "  Allen  sold  the  plaintiff  three  tickets,  and  sold 
each  as  the  agent  of  the  owner  of  one  part  of  the  line." 

I  confess  I  have  found  great  diiBculty  in  solving  the  question  so  as  to  make 
a  decision  which  should  be  in  harmony,  on  the  one  hand,  with  the  rule  as  laid 
down  by  Chief  Justice  Tindal  in  Fox  v,  Clifton,  6  Bing.,  240,  as  to  the  doctrine  of 
liability  springing  from  holding  out  one's  self  as  partner,  as  contradistinguished 
from  the  actual  relationship  of  partnership,  and  the  long  line  of  cases  in  which 
that  rule  has  been  followed ;  and,  on  the  other  hand,  with  the  well  considered 
cases  in  which  the  doctrine  of  holding  out  as  having  the  relation  of  partner 
is  applied  to  connected  lines  of  carriers.  It  is  clear  that  the  latter  cases  have 
modified  the  general  doctrine  of  implication  in  its  application  to  connected 
lines.  This  is  in  consequence  of  the  impossibility  of  conducting  the  ramified 
business  of  transporting  our  vast  commerce  over  our  continent  without  permit- 
ting the  announcement  of  connections  in  routes  which  must  be  understood  to 
be  mere  conjunctions  as  to  time  and  place  and  not  the  assumption  or  distribu- 
tion of  liability.  Taking  the  doctrine  of  implied  liability  as  it  has  been  an- 
nounced by  the  courts  whose  adjudications  should  be  held  the  most  binding 
in  its  application  to  carriers  who  have  combined  in  the  formation  of  continuous 
routes,  I  feel  sure  the  bills  of  lading  sued  on  in  this  case  created  an  obligation 
on  the  part  of  the  owners  of  the  Yaeger  alone,  and  that  the  libelants  have 
failed  to  establish  any  joint  contract  or  any  such  holding  out  as  would  bind  the 
corporations  who  are  the  defendants.  Without  deciding  any  of  the  other 
questions  presented  in  the  cause,  I  am  of  opinion,  therefore,  that  the  libel  must 
be  dismissed. 

§  2 1 5.  In  general.-—  In  the  diversified  exercise  of  the  duties  of  a  general  agent,  the  liability 
of  the  principal  depends  upon  the  facts,  first,  that  the  act  was  done  in  the  exercise,  and,  sec- 
ond, within  the  limits,  of  the  powers  delegated.  Mechanics'  Bank  v.  Bank  of  Ck>lumbia,  5 
Wheat,  826. 

§  216.  A  principal  is  liable  for  the  acts  of  his  agent  while  engaged  in  the  business  of  his 
agency,  though  he  act  without,  or  contrary  to,  the  orders  of  his  principaL  Hooe  v.  Alexan- 
dria. 1  Cr.  C.  C,  98.    See  g  571. 

§  217.  In  order  to  bind  the  principal,  the  authority  of  the  agent  to  do  the  act  must  be 
shown,  especially  where  the  act  is  disowned  by  one  of  the  principals.  Lewis  v,  Baird,  8 
McL.,  65. 

§  2 1 8.  A  person  assuming  to  act  as  agent  of  another  in  redeeming  lands  from  tax  sale  is 
conclusively  presumed,  as  against  his  assumed  principal,  to  have  acted  on  f  uU  authority. 
Schedda  v.  Sawyer,  4  McL.-,  184. 

§  219.  A  special  agent  can  bind  his  principal  only  within  the  scope  of  his  authority,  and 
the  person  dealing  with  such  agent  is  bound  at  his  own  peril  to  ascertain  the  extent  and  lim- 
itations of  the  agent's  authority.  This  rule  is  relaxed  only  where  the  principal,  by  his  acts  or 
•  declarations,  or  by  general  substitution  of  the  agent  for  himself  in  the  transaction  of  the  kind 
of  business  intrusted  to  him,  authorizes  the  presumption  that  the  agent  is  invested  with  un-' 
restricted  discretion  as  to  the  subject  matter  of  the  agency,  or  afc  least  with  power  to  bind  hia 
principal  to  the  extent  to  which  he  assumes  to  act  for  him.  Mercier  v.  Lachenmeyer,  8  PhiL» 
158.    See  §72. 

§  220.  The  rule  of  all  agencies,  public  and  private,  is,  that  if  authority  is  given  to  the 
agent  to  do  specific  acts,  and  he  exercise  that  power  according  to  the  right  conferred ;  or,  if 
a  general  authority  is  given  to  him  to  act  in  the  promises  according  to  his  discretion,  and 
he  so  acts,  the  principal  is  bound  as  to  the  person  with  whom  the  agent  deals,  unless  fraud  is 
shown.    Wilcocks  v.  Phillips,  1  WaU.  Jr.,  65. 

g  221.  The  appropriate  and  necessary  acts  of  persons,  recognized  by  the  correspondence 
and  acts  of  a  transportation  company  to  be  its  agents,  within  the  scope  of  their  agency,  bind 
the  company.  A  general  recognition  of  such  an  agency,  which  leads  the  public  to  consider 
them  as  agents,  and  to  intrust  them  with  their  property  for  transportation,  is  sufficient  evi- 
dence of  their  authority.    Under  such  circumstances,  it  is  not  to  be  expected  nor  required 
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that  individuals  should  ask  the  exhibition  of  their  authority,  when  it  is  generally  known  to 
the  public,  and  recognized  by  the  agents  of  the  company.    Burritt  v.  Rench,  4  McL.,  827. 

§  222.  Where  the  powers  and  authority  of  an  agent  are  found  in  general  and  public  laws, 
•every  person  is  presumed  to  be  acquainted  with  their  extent,  and  the  acts  bind  the  principal 
only  when  within  his  authority.  So  where  a  collector  of  customs  received  a  check  in  pay- 
ment of  a  duty  bond  in  violation  of  his  instructions  contained  in  public  laws,  his  act  was 
held  void,  and  bond  canceled  in  consequence  was  held  good.  (Subject  of  general  and  special 
Agency  discussed  and  cases  cited  in  this  case.)    United  States  v.  WUliams,  1  Ware,  182. 

§  22^3.  Where  a  party  is  the  agent  to  take  care  of  a  joint  concern,  and  to  transact  the  business 
growing  out  of  it,  in  behalf  of  himself  and  the  others  jointly  interested  with  him,  his  acts 
and  admissions,  while  so  acting,  relative  to  anything  within  the  scope  of  his  authority,  are 
the  acts  and  admissions  of  all,  and  binding  upon  all.  Bank  of  United  States  v,  Lyman,  1 
Blatch.,  802. 

§  224.  Party  not  put  on  inqniry,  when. —  Where  a  corporation  places  its  bonds  in  the  hands 
of  an  agent,  with  power  to  negotiate  them,  and  puts  them  in  that  way  upon  the  market  be- 
fore maturity,  it  seems  that  tlie  purchaser  has  a  right  to  presume  that  the  agent  is  acting 
within  the  scope  of  his  authority,  and  is  not  bound  to  inquire  into  the  application  which  the 
agent  intends  to  make  of  the  proceeds  of  the  sale.  But  if  the  purchaser  is  informed  upon 
the  subject,  as  he  was  in  the  case  at  bar,  he  has  notice,  and  of  course  takes  them  at  his  peril. 
Chew  V.  Henrietta  Mining  &  Smelting  Co.,  1  McC.,  223;  S.  C,  2  Fed.  R,  6. 

§  225.  A  purchaser  from  an  apparent  owner,  who  is  really  an  agent,  is  not  put  on  inquiry 
as  in  case  of  a  person  acting  under  power  of  attorney.  Calais  Steamboat  Co.  v.  Scudder,  2 
Black,  877. 

§  22^6.  A  person  taking  commercial  paper  from  one  known  to  be  acting  as  an  agent,  must  see 
to  it,  at  his  i)eri],  that  ^ch  agent  has  authority  to  bind  his  principal  by  the  transfer  of  such 
paper.  This  is  true,  also,  in  the  case  of  agents  and  officers  of  the  government.  As  they  can 
only  act  by  virtue  of  and  in  accordance  with  laws  which  limit  and  define  their  authority,  all 
persons  are  chargeable  with  notice  of  the  limits  of  such  authority.  This  is  also  true  as  to 
authority  to  accept  drafts  drawn  on  an  officer  or  agent  of  the  government.  If  such  accept- 
ance was  originally  void,  it  is  void  in  whosesoever  hands  it  comes.  Floyd  Acceptances,  7 
Wall.,  676. 

§  227.  A  principal  purposely  permitting  his  agent  to  hold  himself  out  as  the  owner  of  prop- 
erty has  no  remedy  against  a  purchaser  from  such  agent,  with  no  notice  of  the  interest  of  the 
principal.  So  where  P.,  a  resident  of  California,  intrusted  funds  to  V.,  of  New  York,  with 
instructions  to  V.  to  contract  for  the  building  of  a  steamer,  and  to  have  her  registered  in  V.'s 
name,  concealing  all  the  time  the  name  and  interest  of  the  true  owner,  and  V.,  after  follow- 
ing these  instructions,  sold  the  steamer  and  put  the  proceeds  in  his  own  pocket,  heldy  that 
unless  P.  could  show  notice  to  the  purchaser  of  his  iuterest,  before  payment  of  the  pur- 
chase money,  his  right  to  the  steamer  was  gone.  Calais  Steamboat  Co.  v.  Scudder,  2  Black, 
873. 

§  22S.  Private  inBtractions. —  If  a  power  be  conferred  on  an  agent,  and  yet  be  attended 
by  private  instructions  as  to  its  exercise,  or  restrictions  not  known  to  those  with  whom  the 
agent  deals,  the  principal  is  bound  to  the  extent  of  the  power  which  appears  to  be  conferred. 
Wilcocks  V.  Phillips,  1  Wall.  Jr.,  66.    See  §  571. 

§  229.  Special  instructions  limiting  the  authority  of  a  general  agent,  whose  powers  would 
otherwise  be  coextensive  with  the  business  intrusted  to  him,  must  be  communicated  to  the 
])arty  with  whom  he  deals,  or  the  principal  will  be  bound  to  the  same  extent  as  though  such 
special  instructions  were  not  given.  Cood  faith  requires  that  the  principal  should  be  held  by 
the  acts  of  one  whom  he  has  publicly  clothed  with  apparent  authority  to  bind  him.  Insur- 
ance Co.  V,  McCain,  6  Otto,  86. 

§  280.  Right  to  sue. — Where  an  agent  enters  into  a  charter-party  for  his  principal,  and 
describes  himself  in  it  as  agent  for  his  principal,  but  executes  it  as  for  himself,  and  cove- 
nants therein  in  his  own  name,  an  action  cannot  be  maintained  thereon  in  the  name  of  his 
principal    Clark  r.  Wilson,  3  Wash.,  565.    See  §§  205,  810,  485. 

§  2B  I.  A  principal  may  maintain  an  action  on  a  contract  made  by  his  agent  for  his  benefit, 
though  the  agent  did  not  disclose  the  name  of  the  person  for  whom  he  acted  at  the  time  of 
entering  into  the  contract.    Ramsdell  t\  United  States,*  2  Ct.  CI.,  517. 

§  232.  Whether  or  not,  as  between  private  parties,  the  principal  can  sue  on  a  bill  indorsed 
for  his  benefit  to  an  agent,  the  United  States  can  sue  in  its  own  name  on  an  instrument 
indorsed  to  its  agent  for  its  benefit.    Dugan  v.  United  States,  3  Wheat.,  180. 

§  2.'i3.  Though  the  principal  is  a  resident  of  a  foreign  state,  there  is  no  presumption  that 
credit  was  given  to  t)ie  agent  alone,  if  his  capacity  and  the  names  of  his  principals  were  dis- 
closed, and  the  principal  in  such  case  is  the  proper  party  to  maintain  an  action  on  the  con- 
tract   Oelricks  v.  Ford,  28  How.,  64. 
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§  234.  Wroofffdl  acts  of  airent.—  The  principal  is  liable  for  the  acts  and  negligence  of 
the  agent  in  the  course  of  his  employment,  although  he  did  not  authorize  or  did  not  know  of 
the  acts  complained  of.  So  long  as  he  stands  in  the  relation  of  principal  to  the  wrongdoer, 
he  is  responsible  for  the  wrong  acts.  So  where  an  injury  happened  in  consequence  of  the 
x^egligence  of  a  contractor  to  build  a  wharf,  who  acted  entirely  under  the  direction  of  the 
engineer  of  the  principal,  it  was  held  that  the  principal  was  liable.  Railroad  Ck)mpany  v. 
Banning,  15  Wall.,  656.    See  §§  118, 616. 

§235.  A  principal  is  not  liable  in  an  action  to  recover  a  statutory  penalty  for  acts  of  his 
agent  done  without  his  knowledge  or  consent.    United  States  v.  Halberstadt,  Gilp.,  269. 

§  236.  In  an  action  to  enforce  a  statutory  penalty,  the  principal  is  not  liable  for  the  acts  of 
an  agent  done  without  his  knowledge.  So  where  a  superintendent,  employed  by  a  dry  goods 
firm,  without  their  knowledge  caused  lithographic  copies  to  be  made  of  a  copyrighted 
photograph  and  sent  them  to  the  dyer  employed  by  the  firm,  who  attached  them  to  certain 
goods  which  were  sent  to  the  firm,  the  firm  having  had  no  prior  knowledge  of  the  transac- 
tion, it  was  held  that  they  were  not  liable  in  an  action  to  enforce  the  statutory  penalty  for 
publishing  copyright  pictures.    Schreiber  v.  Sharpless,  6  Fed.  R.,  178. 

§  287.  The  principal  is  liable  to  one  injured  by  the  authorized  fraud  and  deceit  of  his 
agent.  So  where  a  firm  of  manufacturers  and  their  agent  entered  into  negotiations  with  a 
patentee  relative  to  the  manufacture  and  sale  of  his  invention,  and  after  protracting  them 
through  the  season  with  the  fraudulent  intent  to  prevent  the  patentee*s  realizing  any  benefit 
from  his  invention  for  that  time,  and  then,  at  the  end  of  the  season,  broke  them  off,  in  an 
action  against  the  principals  the  court  instructed  the  jury  that  if  the  principals  never  gave 
the  agent  authority  to  enter  into  such  an  agreement  as  proposed,  in  their  behalf,  and  if  they 
never  sanctioned  it,  then  they  were  not  liable;  held,  erroneous.  Butler  v.  Watkins,'18  Wall.^ 
463. 

§  238.  The  owners  of  a  stage  coach  are  liable  for  the  negligence  of  their  agents  in  permit 
ting  slaves  to  be  taken  away  by  their  coach ;  but  not  if  the  agent  exercises  all  the  diligence 
usual  and  customary  in  similar  cases.    Lowe  v.  Stockton,  4  Or.  C.  C,  538. 

§  239.  Representations  of  asrent. —  A  principal  is  bound  by  the  representations  of  his 
agent  at  the  time  of  and  concerning  a  sale,  as  part  of  the  res  gestce ;  and  as  to  the  purcliasers,  it 
makes  no  difference  whether  these  representations  were  made  by  the  authority  of  the  prin- 
cipal or  not,  if  they  were  material,  and  constituted  the  basis  of  the  sale,  and  the  purchase 
was  made  on  the  faith  and  credit  of  these  representations.  Under  such  circumstances  the 
sale  is  good  in  the  entirety,  or  not  good  at  all.  The  owners  have  no  right  to  insist  upon 
the  validity  of  the  sale  independent  of  the  representations.  The  whole  must  be  taken  to- 
gether as  a  part  of  one  and  the  same  transaction.  It  cannot  be  adopted  in  part  and  rejected 
in  part.  It  must  be  taken  as  good  for  the  whole  or  not  at  all.  Hough  v.  Richardson,  8  Story, 
689.    See  ^^  54,  55, 119. 

§  240.  Where  a  purchase  is  made  by  an  agent  by  false  and  fraudulent  representations  as  to 
the  consideration,  if  the  principal  takes  the  benefit  thereof  the  sale  may  be  avoided  or  dam- 
ages recovered  in  an  action  by  the  vendor  against  the  principal.  Foster  v,  Swasey,  2  Woodb. 
&  M.,  222. 

§241.  The  principal  is  not  bound  by  representations  made  by  an  agent  under  mistake  of 
fact,  if  he  was  not  acting  at  the  time  within  the  scope  of  his  authority.  Lee  v.  Monroe,  7 
Cr.,  368. 

^  242.  A  principal  accepting  the  benefit  of  a  sale  of  land  by  his  agent  is  bound  by  his 
false  and  fraudulent  representations,  even  if  made  without  knowledge  of  the  principal  that 
they  were  false  and  fraudulent;  a  fortiori  if  made  with  such  knowledge.    Mason  v.  Crosby, 

1  Woodb.  &M.,  858. 

§  243.  Whatever  an  agent  does,  or  says,  in  reference  to  the  business  in  which  he  is  at  the 
time  employed,  and  within  the  scope  of  his  authority,  is  considered  as  done  or  said  by  the 
principal,  and  may  be  proved  as  well  in  a  criminal  as  in  a  civil  case,  in  like  manner  as  if 
the  evidence  applied  personcUly  to  the  principal.    American  Fur  Company  t?.  United  States, 

2  Pet.,  384. 

§  244.  Notice  to  aa:ept  is  notice  to  principal.— The  knowledge  of  the  agent  in  the  trans- 
action of  his  business  as  agent  is  the  knowledge  of  the  principal.  Sias  v.  Roger  Williams 
Ins  Co.,*  8  Fed.  R.,  186.    See  §  ^  13,  618. 

§  245.  A  principal  is  chargeable  with  notice  of  all  facts,  notice  of  which  can  be  charged  upon 
his  attorney.    Smith  r.  Ayer,  11  Otto,  326. 

§  246.  Whei-e  the  assignor  of  a  judgment  sold  land  of  the  judgment  debtor  on  execution 
issued  after  the  assignment  of  the  judgment,  and,  acting  as  agent  of  his  father,  purchased 
lands  on  such  execution  sale,  taking  title  in  his  father's  name,  in  an  action  by  the  assignees 
to  recover  the  amount  realized  on  such  sale,  it  was  held  that  the  father  was  liable  for  the 
purchase  price.    Varnum  v,  Milford,  4.McL.,  94. 
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§  247.  What  the  agent  knows  in  the  course  of  his  agency  the  principal  is  presumed  in  law 
to  know,  and  cannot  be  heard  to  aver  his  ignorance.    Hough  v.  Richardson,  3  Story,  607. 

§  248.  Notice  to  the  board  of  directors,  where  stock  was  transferred  by  L.,  that  he  held  it 
as  trustee  only,  was  notice  to  the  bank,  and  no  change  of  directors  would  require  new  notice. 
Mechanics*  Bank  of  Alexandria  v.  Seton,  1  Pet.,  309. 

§  249.  The  rule  that  the  knowledge  of  the  agent  is  the  knowledge  of  the  principal  applies 
only  as  to  matters  within  the  scope  of  the  agent's  authority.  So  where  insurance  was  eflPected 
on  a  vessel  by  the  owner  after  she  was  in  fact  lost,  but  before  the  knowledge  of  such  loss  had 
reached  the  owner,  and  where  the  master  purposely  refrained  from  communicating  the  fact  of 
such  loss  to  his  principal  in  order  to  enable  him  to  procure  such  insurance,  it  was  held  that 
such  insurance  was  good,  and  that  the  owner  was  not  affected  by  the  knowledge  of  the  agent. 
It  seems  that  the  master's  agency  terminated  on  the  destruction  of  the  ship,  and  that  from 
that  time,  if  anybody's  agent,  he  was  the  agent  of  the  insurers.  General  Interest  Ins.  Co.  v. 
Buggies,  12  Wheat.,  410. 

§  250.  A  principal  is  not  bound  by  notice  to  his  agent,  by  a  third  party,  of  the  latter's  ac- 
ceptance of  an  offer  concerning  which  the  agent  has  no  instructions,  and  which,  for  that 
xeason,  he  refuses  to  receive.    Barr  v.  Lapsley,  1  Wheat.,  153. 

§  251.  If  an  agent,  at  the  time  of  making  a  purchase,  has  knowledge  of  a  fraud  affecting 
the  property,  his  principal  is  affected  thereby.  So  where  an  agent  purchased  liquors  fraudu- 
lently removed  from  a  government  warehouse,  with  knowledge  of  the  fraud,  such  liquors 
were  held  liable  to  seizure  as  against  the  principal.  If  an  agent  acquires  such  knowledge  alT 
the  time  of  the  purchase,  no  question  as  to  the  agent's  knowledge  can  be  raised.  If  he  ac- 
quired it  before  the  purchase,  he  is  presumed  to  remember  it,  though  siich  presumption  is 
affected  by  lapse  of  time  and  other  circumstances.  The  principal  is  bound  only  where  it 
clearly  and  satisfactorily  appears  that  such  knowledge  was  present  in  the  agent's  mind.  The 
rule  that  the  principal  is  bound,  in  such  cases,  is  based  on  the  agent's  duty  to  communicate  to 
his  principal  the  knowledge  which  he  has  respecting  the  subject  matter  of  the  negotiation. 
The  Distilled  Spirits,  11  Wall.,  386. 

§  25:f .  The  knowledge  of  the  supercargo,  that  the  vessel  in  which  goods  are  shipped  is  trad- 
ing under  license  from  the  enemy,  renders  the  goods  of  his  principals  liable  to  be  condemned, 
even  though  they  are  ignorant  of  the  fact.    The  Hiram,  1  Wheat.,  446. 

§  253.  Where  a  pier  of  a  bridge  was  built  under  the  supervision  of  an  agent  of  the  con- 
tractors of  the  bridge,  and  according  to  his  directions,  he  is  held  to  have  knowledge  of  the 
defects  of  such  pier,  and  his  knowledge  in  this  respect  is  held  to  be  the  knowledge  of  the 
bridge  contractors,  his  principals.    Railroad  Co.  v.  Smith,  21  Wall.,  263. 

§  254.  It  seems  that  where  a  person  is  both  an  independent  contractor  and  the  managing 
agent  of  another  contractor,  notice  to  him  is  notice  to  his  principal  only  as  to  the  matters 
within  the  scope  of  his  agency.    Wilder  v.  United  States,*  16  Ct.  CL,  544. 

§  255.  Notice  to  an  agent  of  the  adverse  use  of  a  right  of  ferry  is  notice  to  the  principal, 
where  the  agency  was  special  and  related  specially  to  the  right  in  question.  Bowman  v. 
Wathen,  2  McL.,  400. 

§  256.  It  is  only  where  a  husband  is  acting  for  his  wife  as  her  agent  that  his  knowledge 
binds  her.    Chewv.  Henrietta  Mining  &  Smelting  Co.,  1  McC,  225 ;  S.  C,  2  Fed.  R.,  9. 

§  257.  The  principal  is  bound  by  the  knowledge  of  his  agent  of  fraud  in  relation  to  prop- 
erty purchased  for  him  by  the  agent.  So  where  spirits  were  fraudulently  removed  from  a 
bonded  warehouse,  and  purchased  by  an  agent,  who  knew  of  the  fraud,  it  was  held  that*  as 
against  the  principal,  they  were  subject  to  forfeiture.  United  States  v.  278  Barrels  of  Dis- 
tilled Spirits,  3  Cliff.,  267. 

§  258.  Where  the  agent  of  a  bank  took  for  it  a  deed  of  trust,  with  knowledge  of  a  prior 
unrecorded  trust  deed  to  secure  an  unpaid  debt,  and  of  the  facts  which  had  prevented  its  being 
recorded,  it  was  held  that  the  bank  was  chargeable  with  full  notice  of  the  former  trust  deed. 
Kurtz  V.  Bank  of  Columbia,  2  Cr.  C.  C,  702. 

§  259.  Judgment  in  favor  of  a^ent,  a  bar.—  It  seems  that  where  an  agent  in  a  transact 'on  is 
sued  after  the  termination  of  his  agency,  and  upon  the  trial  of  the  merits  the  is^ue  is 
determined  against  the  plaintiff,  the  principal,  though  not  a  party  to  the  suit,  can  avail 
himself  of  the  judgment  as  a  bar,  when  he  is  sued  by  the  same  plaintiff  on  the  same  cause  of 
action.  While  the  principal,  if  he  had  no  motice  of  the  former  suit,  and  no  opportunity  to 
defend  it.  may  not  be  concluded  by  a  judgment  against  his  former  agent,  or  made  repi)ansi- 
ble  for  the  agent's  bad  pleading  or  blunders  in  the  trial  of  the  cause,  because  so  to  do  would 
be  to  deprive  him  of  his  property  without  due  process  of  law,  yet,  as  regards  the  plaintiff 
who  has  before  sued  the  agent  on  the  same  cause  of  action,  and  been  defeated,  there  is  no 
reason  why  he  should  not  be  concluded  upon  the  principle  of  public  policy,  which  gives  every 
one  an  opportunity  to  prove  his  case,  and  limits  every  one  to  one  such  opportunity.  The 
plaintiff  has  had  his  day  in  court,  and  it  is  immaterial  whether  he  has  chosen  to  test  his  right 
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as  against  the  principal,  or  as  against  the  agent,  proTided  the  issue  to  be  tried  is  identical 
against  each.    Emma,  etc.,  Co.  (Limited)  v.  Emma,  etc.,  Co.  of  N.  Y.,  7  Fed.  R.,  408. 

g  2ftO.  Warranty  by  agent. —  Authority,  without  restriction,  to  an  agent  to  sell,  carries 
with  it  authority  to  warrant.  So  where  an  agent  sold  goods  warranting  the  quality,  and 
they  were  not  as  represented,  the  principal  was  liable  for  the  breach.  Schuchardt  v.  AUens,  1 
Wall.,  889. 

§  261.  Delejcation  of  authority. —  An  agency  to  make  contracts  for  shipping  goods  is  a 
special  trust,  and  cannot  be  delegated.  But  if  bills  of  lading  are  signed  by  a  coniidential 
clerk  of  the  agent,  by  his  directions,  and  he  adopts  the  clerk's  signature,  the  contract  binds 
his  principals.    Pendall  v,  Rench,  4  McL.,  260.    See  g  195. 

§  262.  Payment  by  mistake. —  If  an  agent  pays  money  under  a  mistake  as  to  the  liability 
of  his  principal,  the  money  may  be  recovered  back  in  an  action  for  money  had  and  received. 
So  held  in  an  action  by  the  United  States,  where  money  was  paid  by  a  government  agent  to 
the  owners  of  a  fishing  schooner  as  bounty,  under  the  mistaken  idea  that  the  vessel  was 
properly  licensed.    United  States  v,  Bartlett,  Dav.,  19. 

§  263.  Confusion  of  goods. —  Where  a  party  can  trace  his  property  in  the- hands  of  his 
agent,  and  distinguish  it  from  the  mass  of  the  property  of  the  latter,  he  is  entitled  to  recover 
it  Yates  v.  Curtis,*  5  Mason,  80.  But  if  it  cannot  be  distinguished,  the  whole  must  be  re- 
garded as  belonging  to  the  principal.    Yates  v,  Arden,*  6  Cr.  C.  C,  626. 

g  264.  Contract  subject  to  approval. —  Where  an  agent  makes  an  agreement  which  he  has 
no  authority  to  make,  but  subject  to  the  approval  of  the  principal,  the  latter  is  not  bound  by 
the  act  unless  he  ratifies  it.    Abbe  v.  Rood,*  6  McL.,  109. 

§  265.  Mistake  of  aj2:ent. —  If  either  the  principal  or  the  person  contracting  with  the  agent 
must  suffer  in  consequence  of  the  mistake  of  an  agent,  it  must  be  the  principaL  NicoU  v. 
American  Insurance  Co.,  3  Woodb.  &M.,  533. 

§  266.  Must  perform  contract  of  agent—  A  party  dealing  with  an  agent  has  a  right  to  re- 
sort to  his  principal  to  compel  performance  of  a  contract  entered  into  by  the  agent  with  the 
authority  and  for  the  benefit  of  his  principal,  unless  credit  was  exclusively  given  to  the 
agent    In  re  Troy  Woolen  Co.,*  8  N.  B.  R.,  414. 

§  267.  The  owners  of  a  privateer  are  responsible  to  all  the  world  for  the  acts  of  their 
agents,  the  officers  and  crew,  and  the  measure  of  such  responsibility  is  the  full  value  of  prop- 
erty injured  or  destroyed  by  such  agents  illegally.    Del  Col  v.  Arnold,  3  Dal.,  334. 

§  268.  Bills  drawn  on  principal. — If  an  agent  be  instructed  to  purchase  goods  and  to  draw 
on  his  principals  for  the  amount  of  the  purchase  money,  and  he  does  so,  and  the  bills  are  pro- 
tested, the  agent  can  recover  the  amount  so  paid  in  an  action  against  the  principals  for  money 
paid,  etc. ,  on  their  behalf,  together  with  the  expenses  of  such  protest  and  such  damages  as  he  has 
been  obliged  to  pay ;  and  in  such  an  action  he  will  not  be  obliged  to  account  for  the  proceeds 
of  the  goods  sold  by  him  after  such  protest  and  payment  by  him.  Riggs  v.  Lindsay,  7  Cr., 
502. 

§  269.  Act  to  be  done  on  written  order.— Where  a  contract  calls  for  the  doing  of  an 
act  upon  the  written  order  of  an  agent,  the  fact  that  other  agents  of  the  same  principal  or- 
dered the  act  done,  and  that  other  agents  knew  of  the  act,  does  not  bind  the  principal  in  the 
absence  of  any  written  orders  of  the  first  agent  or  ratification  by  him  of  the  act  done.  Dix 
Island  Granite  Co.  v.  United  States,*  12  Ct  CI.,  631. 

§  270.  The  fire  department  of  the  city  of  New  York,  though  separately  incorporated,  is  an 
agent  of  the  city,  and  the  city  is  liable  for  infringement  of  a  patent  by  such  department. 
BrickUl  V.  Mayor,  etc.,  of  New  York,  7  Fed.  R.,  482. 

§271.  Usury.— If  an  agent  in  good  faith  makes  a  loan  for  another,  and  without  the 
knowledge  or  authority  of  his  principal,  and  for  his  own  benefit,  exacts  more  than  legal  in- 
terest, the  loan  is  not  rendered  usurious.  The  law  in  such  case  does  not  impute  the  knowl- 
edge and  interest  of  the  agent  to  the  principal.    Palmer  v.  Call,  7  Fed.  R.,  739. 

§  272.  Concealing  agency.— Where  a  person  deals  with  an  agent  who  conceals  the  fact 
of  his  agency,  and  that  he  is  acting  for  one  with  whom  the  party  has  refused  to  deal,  the 
party  may  go  behind  the  agent  and  settle  with  the  principal,  and  the  agent  is  bound  by  such 
settlement     Stow  v.  United  States,*  5  Ct  CI..  371 ;  affirmed,  19  WaU.,  18.     See  §  124 

§  273.  A  receipt  in  full,  given  by  an  agent  having  no  power  to  adjust  disputed  accounts,  is 
not  binding  on  the  principal  where  the  amount  due  has  not  been  received.  Pate  r.  United 
States,* 4  Ct  a.,  525.    See  §§  506, 510. 

§  274.  Bond  for  duties  given  by  agent.— Where,  under  act  of  congress,  the  consignees  of 
goods  are  authorized  to  enter  the  goods  and  give  bond  for  the  duties,  and  such  bond  is  given, 
and  a  third  party  becomes  surety  therein  without  the  knowledge  or  request  of  the  owners, 
and  is  obliged  to  pay  the  bond,  he  has  no  remedy  against  the  owners ;  and  it  seems  also  that 
the  United  States  would  have,  in  such  case,  no  remedy  against  the  owners,  if  the  duties  were 
not  paid.    Knox  v.  Devens,  5  Mason,  398. 
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§  275.  Association  bonnd  by  acts  of  one  member.— Where  one  of  a  number  of  individ- 
nals,  temporarily  associated  as  wreckers,  made  a  contract  in  their  behalf  to  perform  certain 
services  under  circumstances  which  lead  to  the  conclusion  that  the  others  knew  of  and 
a^ented  to  the  arrangement,  they  are  bound  by  his  agreement  as  to  compensation.  Dominy 
V.  Anchors,  etc.,  of  Brig  D'Alberti,  1  Ben.,  78. 

§  276.  Alteration  of  contract  by  a;s:ent. — A  charter-party  was  signed  by  the  captain,  who 
was  also  a  part  owner,  in  behalf  of  himself  and  the  other  owners ;  it  was  forwarded  to  the 
charterers  and  by  them  signed.  It  was  then  sent  to  the  agent  of  the  charterers  for  delivery 
to  the  broker  of  the  owners,  and  was  altered  in  a  material  part  by  such  agent  before  deliv- 
ery, but  without  the  knowledge  or  assent  of  the  owners.  In  an  action  on  such  charter- 
I)saty,  it  was  held  that  the  alteration  by  the  agent  avoided  the  charter-party,  and  rendered  it 
wholly  invalid.     Pew  t;.  Laughlin,  8  Fed.  R.,  44. 

§  277.  MiscellaneooM. — The  waiver  of  notice  to  a  tenant  to  quit  cannot  be  inferred  from 
acts  of  an  agent  of  the  landlord,  unknown  to  and  unauthorized  by  him.  Lucas  v.  Brooks, 
18  Wall.,  465. 

§  278.  The  promise  of  an  agent  that  he  would  write  to  his  principals  to  procure  insurance 
on  a  cargo  shipped  to  them  does  not  bind  the  principals  to  insure  and  render  them  liable  for 
failure  so  to  do.     Randolph  v.  Ware,  8  Or.,  509. 

§  279.  Money  is  deposited  with  an  agent  to  be  applied  on  a  proposed  compromise.  The 
compromise  is  rejected,  and  the  agent  applies  the  money  on  a  debt  due  the  principal,  and  pays 
it  to  him.  Held,  that  the  agent  exceeded  his  authority,  and  that  the  principal  must  repay  the 
money.    Boughton  v.  United  States,*  12  Ct.  CL,  836. 

§  280.  Payment  to  an  agent  on  terms  known  to  those  paying  to  be  different  from  those  on 
which  he  can  properly  receive  it,  constitutes  the  agent  the  agent  of  the  payers,  and  the  loss 
of  the  money  by  him  is  the  loss  of  the  payers  if  the  principal  has  declined  to  accept  the 
money  on  the  terms  imposed  by  them.    Curtis  v.  Innerarity,  6  How.,  162. 

§'281.  Parties  furnishing  funds  to  an  agent  at  his  principars  request  are  not  bound  to  see 
that  the  agent  applies  them  according  to  his  instructions.   Cremer  v.  Higginson,  1  Mason,  335. 

§  282.  A  conditional  delivery  of  property  to  an  agent  vests  no  title  in  the  principal.  A. 
agreed  to  sell  wine  to  B.  on  certain  conditions  as  to  payment,  which  were  never  complied 
with  by  him  nor  waived  by  A.,  and  the  wine  was  delivered  to  C,  the  agent  of  A.,  on  his 
parsonal  guaranty.  B.  sold  and  delivered  the  wine  to  D.,  and  became  insolvent.  C,  the 
agent,  paid  A.  for  the  wine  and  took  a  bill  of  sale  thereof,  and  brought  replevin  against  the 
purchaser.     The  action  was  held  maintainable.     Copland  v.  Bosquet,  4  Wash.,  594. 

§  288.  Prices  current  furnished  by  an  agent  are  evidence  against  his  principaL  So  where 
wines  were  seized  by  revenue  officials  on  the  ground  that  the  invoice  was  less  than  their  actual 
market  value,  prices  current  of  the  agents  of  the  claimant  were  held  admissible  against  him 
to  show  that  the  wines  were  fraudulently  invoiced  too  low.  Cliquot's  Champagne,  8  Wall., 
140. 

§  284.  Irregularities  in  the  disposition  of  the  proceeds  of  real  estate  furnish  nO  ground  as 
against  purchasers  in  good  faith  for  setting  the  sale  aside.  Andrews  v.  Solomon,  Pet.  C. 
C,  361. 

§  285.  If  the  agent  of  a  steamboat  owner  delivers  to  a  firm  of  shippers  a  bill  of  lading  in 
the  ordinary  form,  when  in  fact  no  property  has  been  received  for  shipment,  the  steamboat 
owner  is  not  liable  on  such  bill  of  lading,  and  the  same  is  void,  even  in  the  hands  of  a  trans- 
feree in  good  faith,  for  value.    Pollard  v,  Vinton,  15  Otto,  9. 

§  286.  A  cestui  que  trust,  connected  with  others,  cannot  purchase  the  whole  or  a  part  of 
the  trust  estate  through  the  unauthoriJzed  acts  of  the  general  agent  of  himself  and  the  others, 
and  insist  that  he  is  a  purchaser  without  notice  of  the  acts  of  the  agent.  Piatt  v,  Oliver,  2 
McL.,  816. 

g  2K7.  Where  an  agent  tries  and  uses  an  invention,  and  the  patentee  agrees  to  look  to  the 
principal  for  compensation  and  purchase,  and  the  principal  neglects  to  act,  he  is  not  liable^ 
So  where,  at  the  request  of  the  postmaster-general,  the  department  is  allowed  to  use  a  certain 
invention,  with  tlie  understanding  that  the  postmaster-general  had  no  authority  to  purchase 
the  invention,  and  that  the  inventor  should  look  to  congress  for  remuneration,  and  congress 
neglected  to  act,  it  was  held  that  the  United  States  incurred  no  liability.  Shavor  v.  United 
States,*  4  Ct.  a.,  447. 

§  288.  A  brother  of  an  army  contractor  travels  with  the  latter's  wagon  train  several  hun- 
dred miles,  and  holds  himself  out  to  officers  of  the  government,  not  only  as  controlling  the 
train,  but  as  owning  it,  and  exhibits  the  bill  of  lading  as  his  authority.  It  is  held  that  these 
facts  imply  the  agency  of  the  brother  for  the  contractor,  and  that  his  acts  bind  the  latter*. 
Bulkley  v.  United  States,*  8  Ct.  CI.,  198. 
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VII.  CoLLBOTioN  Agents, 

.  BuxMABY -^  MistaJee  in  presenting  draft  for  acceptaneej  §  289. —  Negligence  in  respect  to  de- 
mand and  notice^  g  290. — Delivery  of  goods  before  payment  of  draft,  §  291. 

§  289.  Certain  drafts  were  drawn  on  "  Walter  M.  Conger,  Secretary  Newark  TearTray  Com- 
pany," and  were  sent  to  defendant  as  agent  for  collection,  who  presented  them  to,  and  they 
were  accepted  by,  Walter  M.  Conc:er  in  person.  Plaintiff  contended  that  they  vere  drawn 
on  the  Tea-Tray  Company,  and  that  the  defendant  was  liable  for  taking  the  acceptance  of 
Conger,  but  it  W£i8  held  otherwise;  that  defendant  was  justified  in  believing  that  the  drafts 
were  drawn  on  Conger  in  person.  Exchange  Nat  Bank  v.  Third  Nat.  Bank,  §§  292-294.  See 
§§  130,  821,  322,  404. 

§  290  As  to  the  duty  of  an  agent  in  the  collection  of  commercial  paper,  it  seems  that 
where  he  receives  a  bill  of  exchange  for  collection,  payable  at  some  future  time,  he  must  use 
due  diligence  in  presenting  the  same  for  acceptance,  and  if  he  fail  to  do  so.  or  fail  to  give 
notice  in  case  acceptance  is  refused,  he  will  be  liable.  Failure  to  present  a  bill  for  acceptance 
before  maturity,  where  there  are  no  special  instructions,  will  not  constitute  want  of  due  dili- 
gence, because  acceptance  before  the  day  fixed  for  payment  is  not  necessary  to  hold  the 
drawer  and  indorser.  But  if  it  is  presented,  and  acceptance  according  to  its  tenor  is  re- 
fused, if  the  agent  fail  to  give  notice  he  will  be  liable.    Ibid.    See  g  826. 

§  291.  Where  a  bank  receives  drafts  for  collection,  accompanied  with. bills  of  lading,  with 
instructions  to  deliver  the  cargo  on  pajnnent  of  the  drafts,  it  is  bound  to  use  due  care  and 
diligence  in  executing  the  instructions,  and  if  it  delivers  the  cargo  on  payment  of  only  a  part 
of  the  drafts,  it  is  guilty  of  negligence.    National  Bank  t;.  City  Bank,  g;^  295,  296.    See  g  3. 

[Notes.—  See  gg  297-829.] 

EXCHANGE  NATIONAL  BANK  v.  THIRD  NATIONAL  BANK 
(Circuit  Court  for  New  Jersey:  4  Federal  Reporter,  20-25.    1880.) 

Opinion  by  MoKennan,  0.  J. 

Statement  of  Facts. —  This  suit  is  brought  to  recover  the  amount  of  eleven 
several  drafts  discounted  by  the  plaintiff,  and  transmitted  to  the  defendant  for 
collection,  and  alleged  to  have  been  lost  by  the  defendant's  negligence  in 
receiving  an  improper  acceptance  thereof,  and  in  not  causing  the  same  to  be 
protested  for  non-acceptance,  and  due  notice  to  be  given  to  the  plaintiff.  A 
jury  was  dispensed  with,  and  the  case  heard  by  the  court  upon  the  evidence 
submitted. 

The  following  facts  ai^e  found  as  the  result  of  this  evidence:  JFtrst.  That 
the  plaintiff  is  the  holder  of  eleven  drafts  for  various  sums,  amounting  alto- 
gether to  $12,292.58,  which  were  drawn  by  Eogers  &  Burchfield,  at  Pittsburgh, 
to  the  order  of  J.  D.  Baldwin,  and  by  him  indorsed  on  Walter  M.  Conger, 
secretary  Newark  Tea-Tray  Company,  Newark,  N.  J.  Second.  These  drafts 
bear  different  dates,  from  June  8,  1875,  to  September  20,  1875,  and  are  in  all 
respects  similar,  except  as  to  the  sums  payable,  and  are  in  the  following  form: 
"  $1,042.75.  Pittsburgh,  June  8,  1875. 

"Four  months  after  date  pay  to  the  order  of  J.  D.  Baldwin  ten  hundred 
and  forty-two  and  jVcr  dollars,  for  account  rendered,  value  received,  and  charge 
to  account  of  Kogers  &  Burchfield. 

"  To  Walter  M.  Conger,  Secretary  Newark  Tea-Tray  Co.,  Newark,  N.  J.'^ 

Third.  They  were  transmitted  for  collection  at  different  times  before  ma- 
turity by  the  plaintiff  to  the  defendant,  in  letters  describing  them  by  their 
numbers  and  amounts,  and  by  the  words  "  Newark  Tea-Tray  Co.,"  and  were 
sent  by  the  defendant  to  its  correspondent,  the  First  National  Bank  of  Newark, 
inclosed  in  letters  describing  them  generally  in  the  same  way.  Fourth.  By 
the  First  National  Bank  of  Newark  they  were  presented  for  acceptance,  and, 
with  one  exception,  were  accepted,  by  writing  on  the  face  of  them  as  follows: 
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**  Aocepted.  Payable  at  the  Newark  National  Banking  Co.  Walter  M.  Con- 
ger." Fifth.  The  First  National  Bank  of  Newark  held  them  for  payment,  but 
the  plaintiff  was  not.  informed  of  the  form  of  the  acceptances  until  the  13th 
and  19th  of  October,  1875.  Two  of  the  drafts  were  returned  to  it  by  the  de- 
fendant when  both  the  drawers  and  indorsers  were  insolvent.  Sixth.  At  the 
time  when  the  drafts  were  discounted  by  the  plaintiff  the  drawers  were  in  good 
oredit;  but  none  of  them  have  been  paid,  and  they  were  duly  protested  for 
non-payment.  Seventh.  The  Newark  Tea-Tray  Company  is  a  corporation  cre- 
ated by  the  laws  of  New  Jersey,  and  doing  business  in  that  state,  and  Walter 
H.  Conger  was  its  secretary. 

§  293.  If  an  agent  for  ocUection  fail  to  give  Twtioe  to  his  princijpal  of  nonr 
acceptance  of  iiUe  of  exchange^  he  ie  liable. 

The  question  upon  these  facts  is,  was  the  defendant  guilty  of  negligence  in 
the  discharge  of  its  duty  as  the  plain tiff^s  agent,  whereby  the  plaintiff  was  sub- 
jected to  loss?  What,  then,  was  the  duty  of  the  defendant}  The  drafts  were 
payable  at  a  certain  future  day,  and  were  sent  to  the  defendant  for  collection. 
As  was  said  by  Selden,  J.,  in  Walker  v.  The  Bank  of  the  State  of  New  York, 
9  N.  Y.  Rep.,  582-584,  "  that  any  agent,  whether  it  be  a  bank  or  an  individual, 
receiving  a  note  or  bUl  from  the  holder  for  collection,  is  responsible  for  any  loss 
which  the  holder  may  sustain  on  account  of  any  neglect  in  presenting  it  or  in 
giving  notice  of  its  dishonor;  that  it  is  the  duty  of  an  agent  who  receives  for 
collection  a  bill  of  exchange,  payable  at  some  future  time,  to  use  due  diligence 
in  presenting  the  same  for  acceptance,  and  if  he  fail  to  do  so,  or  fail  to  give 
notice  in  case  acceptance  is  refused,  he  will  be  liable."  Failure  to  present  a 
bill  for  acceptance  before  maturity  by  an  agent  to  whom  it  is  intrusted  for  col- 
lection, without  special  instructions,  will  not  constitute  want  of  due  diligence, 
because  acceptance  before  the  day  fixed  for  payment  is  not  necessary  to  hold 
the  drawer  and  indorser,  as  was  held  in  Bank  of  Washington  v.  Triplett,  1 
Pet.,  25 ;  but  if  it  is  presented,  and  acceptance  according  to  its  tenor  is  refused, 
if  the  agent  fail  to  give  notice  he  will  be  liable.  The  drafts  here  were  ad- 
dressed to  "  Walter  M.  Conger,  secretary  Newark  Tea-Tray  Company,  Newark, 
N.  J.,"  were  duly  presented  to  him,  and  were  accepted  in  writing  across  their 
face,  as  follows:  "  Accepted.  Payable  at  the  Newark  National  Banking  Com- 
pany. Walter  M.  Conger."  It  is  contended  by  the  plaintiff  that  the  drafts 
were  addressed  to  the  Newark  Tea-Tray  Company,  and  that  the  acceptances 
were  not  by  that  company,  but  by  Walter  M.  Conger  individually,  and  that, 
by  taking  them  in  this  form,  the  defendant  caused  the  loss  to  the  plaintiff  of 
the  drawers  of  the  bills;  and  upon  this  hypothesis  the  right  of  the  plaintiff  to 
recover  entirely  depends.  It  is  urged  with  equal  earnestness,  on  the  other  side, 
that  in  legal  effect  the  drafts  were  drawn  on  Walter  M.  Conger,  with  the  suffix 
of  secretary  as  matter  of  personal  identification,  and  that  the  acceptances  were 
by  the  proper  person,  in  his  proper  character. 

§  293«  An  agent  is  not  liable  for  an  error  of  judgment  if  he  uses  due  dili- 
gence.   {See  §  178.) 

The  most  that  can  be  imputed  to  the  defendant  is  that  it  erred  in  judgment 
as  to  the  import  of  the  address  upon  the  bills,  and  therefore  did  not  cause  them 
to  be  protested  for  non-acceptance  and  notice  to  be  given  to  the  parties.  Is 
this  unfaithfulness  or  negligence  in  a  sense  which  will  subject  the  defendant  to 
liability  for  the  loss  complained  of?  Whether  the  defendant  was  bound  to 
present  the  drafts  for  acceptance  before  their  maturity  or  not,  it  certainly 
evinced  a  disposition  to  fulfil  its  agency  with  diligent  faithfulness  by  promptly 
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presenting  them  for  acceptance  to  the  person  named  as  drawee.  And  this  it 
did  without  special  instructions  from  its  principal,  and  without  any  informa- 
tion which  might  qualify  or  explain  the  import  of  the  drafts  upon  their  face, 
or  repel  the  presumption  arising  from  the  restricted  functions  of  the  secretary 
of  a  corporation  that  he  was  not  its  financial  representative.  Thus  left  to  the 
exercise  of  its  own  judgment,  when  it  regarded  Mr.  Conger  as  in  his  individual 
character,  it  did  not  fall  into  a  culpable  or  irrational  error,  because  it  followed 
the  evidence  of  the  decisions  of  courts  of  the  highest  standing  upon  the  subject. 

In  Kean  v.  Davis,  1  Zab.,  6S3,  a  case  decided  by  the  supreme  court  of  the  state 
in  which  the  acceptances  here  were  made  and  were  payable,  and  therefore  of 
special  if  not  of  decisive  significance,  it  was  held  that  a  bill  signed  ^^  John  Kean, 
president  Elizabethtown  <&  Somerville  Railroad  Company,"  was  to  be  taken  as 
prima  facie  the  individual  bill  of  John  Kean ;  but,  inasmuch  as  the  railroad 
company  was  named  in  the  body  of  the  bill  as  payee,  such  an  ambiguity  existed 
as  to  render  parol  evidence  admissible  to  explain  it,  and  show  that  the  bill  was 
drawn  in  behalf  of  the  company.  In  Moss  v.  Livingston,  4  N.  T.,  208,  a  bill 
was  drawn  on  "  John  R.  Livingston,  Jr.,  president  Rosendale  Mining  Company, 
New  York,"  and  was  accepted  by  "  John  R.  Livingston,  Jr.,  president  Rosen- 
dale Mining  Company,  16  Wall  street,"  and  the  court  held  that  the  company 
was  not  bound  by  it,  saying:  "The  bill  cannot  be  deemed  the  obligation  of 
the  company.  It  does  not  purport  to  have  been  drawn  in  their  behalf,  nor  was 
addressed  to  them  or  accepted  in  their  corporate  name.  They  were  not,  there- 
fore, bound  by  it.  In  order,  then,  to  give  it  any  legal  eflFect,  we  must  hold  it 
to  be  the  private  act  of  the  parties  whose  names  are  written  upon  it,  and  bind- 
ing upon  them  as  an  ordinary  bill  of  exchange."  There  are  many  other  cases 
of  similar  tenor  which  hold  that  affixing  an  official  or  representative  designa- 
tion to  the  name  of  a  promisor  will  not  change  the  personal  import  and  char- 
acter of  an  obligation  which  does  not  indicate  a  different  liability  on  its  face. 
These  cases  are  collected  in  1  Daniell  on  Neg.  Inst.,  §  455<i,  and  in  the  note  to 
Burlingame  v.  Brewster,  22  Amer.  R.,  177,  to  which  no  more  than  this  general 
reference  is  needed. 

Now,  that  there  are  cases  in  conflict  with  these  referred  to  is  undeniable;, 
but,  whether  the  preponderance  of  authority  is  in  favor  of  the  plaintiff's  or  the 
defendant's  contention,  is  indecisive  of  this  case.  Intelligent  and  cautious 
judgment  upon  the  information  with  which  it  was  supplied,  and  reasonable  dili- 
gence, are  the  conditions  which  the  defendant  engaged  to  fulfil.  If,  then,  in 
accordance  with  the  decisions  of  the  courts  of  the  state  in  which  the  drawee 
of  the  drafts  resided,  and  where  they  were  to  be  accepted  and  paid,  and  of 
concurrent  decisions  elsewhere,  it  treated  them  as  drawn  on  Walter  M.  Conger 
and  took  his  acceptances  accordingly,  it  did  not  commit  any  breach  of  duty, 
and  the  plaintiff  cannot  recover. 

§  294.  Duty  of  prvacvpal  to  advice  his  agent. 

Moreover,  the  plaintiff  alone  knew  who  was  the  intended  drawee  as  under- 
stood between  it  and  the  drawers.  Of  this  its  agent  ought  to  have  been; 
advised,  that  it  might  have  a  certain  guide  in  the  performance  of  its  duty.  But 
the  plaintiff  omitted  to  furnish  this  information,  and  now  seeks  compensxtion  for 
an  alleged  injury,  which  the  exercise  of  thoughtful  diligence  on  its  part  would 
nave  averted.  If  there  was  any  error  of  judgment  by  the  defendant,  the  plaint- 
iff IS  oj  no  means  blameless. 

There  must,  therefore,  be  a  judgment  for  the  defendant,  upon  the  facts 
found  by  the  court,  which  the  clerk  is  hereby  directed  to  enter. 
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NATIONAL  BANK  v.  CITY  BANK. 
(18  Otto,  66a-678.     1880.) 

Error  to  TJ.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  A.  F.  Smith  <fe  Co.  were  the  owners  of  the  Corn  Ex- 
change Elevator  of  Oswego,  New  York,  in  which  they  were  engaged  in  the 
general  business  of  elevating  and  storing  grain  for  the  public.  They  were 
also  large  dealers  in  grain  on  their  own  account.  In  September,  1869,  Mower, 
Church  &  Bell,  commission  merchants  in  Milwaukee,  received  orders  from 
Smith  ife  Co.  to  purchase  for  them  two  cargoes  of  wheat,  and  to  draw  on  them 
for  the  purchase  money  against  each  cargo.  The  cargoes  were  bought,  and 
sight-drafts  for  part  of  the  purchase  money  and  time-drafts  for  the  balance 
were  in  each  instance  drawn  on  A.  F.  Smith  &  Co.  The  Milwaukee  National 
Bank  purchased  these  drafts,  and  received  also  the  bills  of  lading  for  the 
wheat.  They  describe  Mower,  Church  &  Bell  as  the  shippers,  and  by  their 
terms  the  cargo  in  each  case  is  to  be  delivered  at  Oswego  to  the  account  or 
order  of  T.  L.  Baker,  cashier  of  the  Milwaukee  Bank,  care  of  the  City  Bank 
of  Oswego. 

The  Milwaukee  Bank  inclosed  the  drafts  and  the  accompanying  bills  of  lading 
to  the  City  Bank  of  Oswego,  with  instructions  about  insurance,  and  added, 
"  On  payment  of  the  drafts  you  will  deliver  the  8argo  to  the  order  of  Messrs. 
Smith  &  Co.  If  not  paid,  please  hold  and  advise  by  telegraph.  Messrs. 
Smith  &  Co.  will  pay  all  expenses." 

The  letter  and  inclosures  were  duly  received  and  acknowledged  by  the  City 
Bank,  and  on  presentation  to  A.  F.  Smith  &  Co.  they  paid  the  sight-drafts 
and  accepted  the  time-drafts.  When  the  vessels  arrived  at  Oswego,  the  mas- 
ters promptly  reported  to  Mannering,  the  cashier  of  the  City  Bank,  who  made 
the  following  indorsement  on  each  bill  of  lading  held  by  the  masters: 

"  Deliver  to  the  Com  Exchange  Elevator,  for  account  of  T.  L.  Baker,  cashier, 
Milwaukee,  subject  to  order  of  the  City  Bank,  Oswego. 

"October  9, 1869.  D.  Mannering,  Cashier." 

A.  F.  Smith  ife  Co.  sold  and  shipped  the  wheat  after  it  had  been  put  in  their 
elevator,  and  shortly  thereafter  they  failed.  When  the  time-drafts  fell  due, 
they  were  duly  protested  for  non-payment,  and  have  never  been  paid.  The 
Milwaukee  Bank  sued  the  City  Bank  to  recover  the  loss  on  the  drafts,  on  the 
ground  that  the  City  Bank  had  delivered  the  wheat  to  Smith  &  Co.  before 
the  drafts  were  paid,  contrary  to  the  instructions  which  accompanied  the  drafts 
and  biUs  of  lading.  All  the  evidence  is  embodied  in  the  bill  of  exceptions, 
and  on  the  case  as  there  made  the  court  instructed  the  jury  to  find  a  verdict 
for  the  defendant,  which  was  done.  It  is  this  instruction  which  is  assigned 
for  error  by  the  plaintiff. 

§  295.  A  hanky  on  receiving  drafts  for  collection^  accompanied  ly  hills  of 
lading^  is  responsible  to  the  owner  as  agent. 

The  City  Bank,  in  receiving  the  drafts  and  bills  of  lading  with  instructions 
to  deliver  the  wheat  to  A.  F.  Smith  &  Co.,  on  payment  of  the  drafts,  and  ac- 
knowledging the  receipt  of  these  drafts,  became  the  agent  of  the  Milwaukee 
Bank  in  the  business  which  it  had  undertaken.  Whatever  obligation  might, 
under  other  circumstances,  be  imposed  on  the  bank  by  its  consent  to  receive 
the  drafts  and  bills  of  lading,  it,  in  the  present  case,  received  them  with  in- 
structions which  the  bills  of  lading  empowered  it  to  execute;  namely,  to  con- 
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trol  the  possession  of  the  wheat  until  the  drafts  on  Smith  ife  Co.  were  paid. 
In  acknowledging  the  receipt  of  these  papers,  the  cashier  says:  "We  prefer, 
after  thia^  not  to  receive  B.  L.  (meaning  bill  of  lading)  when  we  have  to  look 
after  the  property."  This  is  an  implied  admission  that  they  were  to  look  after 
the  property,  and  would  do  so  in  the  case  to  which  the  letters  related.  The 
bank  also  undertook  to  discharge  this  duty,  when  the  masters  of  the  vessels, 
presenting  themselves  and  cargo -to  the  cashier  of  that  bank  for  delivery,  were 
directed  by  him  in  writing  to  deliver  to  the  Com  Exchange  Elevator.  It, 
therefore,  undertook  to  discharge  a  duty  as  agent  of  the  Milwaukee  Bank  in 
regard  to  the  custody  of  the  wheat,  under  instructions  that  it  should  deliver  it 
to  Smith  &  Co.  on  payment  of  the  drafts.  There  is  evidence  tending  to  show 
that  the  City  Bank,  in  its  account  with  the  Milwaukee  Bank,  made  an  addi- 
tional charge  or  percentage  for  their  trouble  beyond  the  customary  charge  for 
collecting  and  remitting  proceeds  of  the  drafts.  So  that  it  undertook  a  duty 
for  which  it  received  and  intended  to  exact  compensation. 

What,  then,  is  the  measure  of  its  obligation  as  such  agent  to  the  plaintiff? 
We  suppose  that  there  can  be  no  question  that  it  should  use  due  care  and  dili- 
gence in  performing  the  task  which  it  had  undertaken.  One  of  the  clear 
duties  of  an  agent,  under  such  circumstances,  is  to  obey  instructions,  if  by  a 
reasonable  exercise  of  diligence  and  care  they  can  be  obe^^ed.  We  think  the 
instructions  in  this  case  very  clearly  implied  that  the  bank,  which  by  the  bill 
of  lading  was  invested  with  the  full  right  to  the  ^possession  of  the  wheat, 
should  not  deliver  it  to  A.  F.  Smith  &  Co.,  except  upon  payment  of 
the  drafts, —  that  Ls,  of  all  of  the  drafts  drawn  against  each  cargo  of 
wheat.  The  reasons  for  this  are  very  plain.  The  wheat  had  been  bought 
by  Mower,  Church  &  Bell,  in  Milwaukee,  for  A.  F.  Smith  &  Co.,  but  they  had 
to  raise  the  money  to  pay  for  it  by  drafts  on  the  latter.  These  drafts  could 
only  be  negotiated  by  placing  the  control  of  the  wheat  in  the  hands  of  the 
purchasers  of  the  drafts  as  security  for  their  payment.  The  sight-drafts  were 
paid  by  Smith  &  Co.  when  the  wheat  arrived  in  Oswego.  They  had  thus  paid 
that  much  money  on  the  purchase.  They  were  to  pay  all  expenses.  There 
remained  unpaid,  however,  the  time-drafts;  and  the  instruction  of  the  Milwau- 
kee Bank  to  its  agent,  the  City  Bank,  was  not  to  part  with  the  possession  and 
control  of  this  wheat  to  Smith  &  Co.  until  those  drafts  were  paid.  It  was 
the  only  security  which  the  bank  had  for  their  payment,  and  it  was  ample. 
As  we  have  already  said,  A.  F.  Smith  &  Co.  were  the  owners  and  managers  of 
the  Com  Exchange  Elevator.  It  is  proved  that  the  officers  of  the  bank  knew 
this.  The  cashier  of  the  City  Bank,  therefore,  knew  that  when  he  made  the 
order  on  the  bills  of  lading  for  the  delivery  of  the  wheat  to  the  Corn  Ex- 
change Elevator,  he  was  ordering  its  delivery  to  A.  F.  Smith  ife  Co.  It  was 
by  reason  of  this  delivery  and  the  failure  of  Smith  &  Co.  that  the  amount  of 
the  drafts  was  lost  to  plaintiff. 

§  296.  Whether  an  agent  did  or  did  not  perform  his  diUy  as  such  is  a  question 
of  fact  for  a  jury  under  the  directions  of  the  court. 

Did  the  defendant,  therefore,  under  the  circumstances  of  the  case,  exercise 
due  care  and  diligence  in  storing  this  wheat  in  the  Corn  Exchange  Elevator? 
The  judge  took  this  question  from  the  jury  and  decided  it  in  favor  of  the  de- 
fendant. We  are  of  opinion  that  in  this  the  court  erred.  We  do  not  decide 
here  that  the  defendant  was  negligent.  We  think  there  was  evidence  on  which 
that  question  should  have  been  left  to  the  jury.  We  think  it  should  still  be 
left  to  a  jury.    It  was  said  in  answer  to  this  view  of  the  subject  that  the  bank 
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had  no  warehouse  or  other  place  of  its  own  in  which  to  store  the  wheat,  and 
that  this  was  known  to  the  Milwaukee  Bank,  which  must,  therefore,  have 
known  that  the  City  Bank  would  be  compelled  to  store  it  with  some  one  until 
the  drafts,  which  had  some  time  to  run,  should  be  paid.  That  Smith  &  Co. 
were  supposed  to  be  safe  and  solvent  men  engaged  in  that  business,  of  good 
reputation,  and  that  all  wheat  received  under  such  circumstances  in  Oswego 
was  deposited  in  elevators.  These^  are  circumstances  for  the  jury  to  consider. 
On  the  other  hand,  it  is  to  be  said  that  there  were  other  elevators  in  Oswego 
not  owned  by  Smith  &  Co.  ready  to  receive  the  wheat.  To  some  of  these  it 
could  have  been  delivered  without  danger  of  complicating  the  possession  as 
bailee  with  possession  under  claim  of  ownership.  And  this  is  important,  for 
there  are  laws  making  the  embezzlement  of  property,  when  held  as  bailee  by 
warehousemen  and  elevators,  a  criminal  offense.  It  would  be  more  difficult  to 
convict  Smith  &  Co.  of  embezzlement  for  selling  this  wheat  when  it  had  been 
bought  for  them,  part  of  the  money  paid  for  it  by  them,  and  when  they  had 
accepted  negotiable  drafts  for  the  remainder  of  the  purchase  money,  and  when, 
in  fact,  it  was  their  property  subject  only  to  the  payment  of  their  outstanding 
drafts.  Was  it  acting  with  ordinary  prudence  to  hazard  the  security  which 
possession  of  the  wheat  gave,  by  delivering  it  to  the  very  party  to  whom  his 
principal  had  directed  him  not  to  deliver  it?  It  further  appears  that  the  de- 
fendant bank  took  no  receipt  from  Smith  &  Co.  showing  that  they  held  it  as 
bailees,  but  left  that  to  stand  on  the  indorsement  they  made  on  the  bills  of 
lading  in  the  hands  of  the  masters  of  the  vessels,  and  a  simple  acknowledg- 
ment of  the  receipt  of  the  wheat  by  A.  F.  Smith  &  Co.  on  the  same  bills  of 
lading.  One  of  the  firm  of  Smith  &  Co.  swears  that  no  warehouse  receipt  was 
given.  There  was  a  plain  course  to  be  pursued  which  involved  no  difficulty  or 
trouble,  namely,  storing  the  wheat  in  some  other  elevator  or  warehouse  until 
A.  F.  Smith  &  Co.,  on  payment  of  the  acceptances,  should  call  for  it.  This 
course  would  not  have  involved  a  departure  from  their  instruction  not  to  deliver 
to  Smith  &  Co.  until  the  drafts  were  paid,  and  would  have  saved  all  parties  from 
loss. 

Some  question  is  made  in  the  argument  as  to  the  effect  of  proceedings  taken 
by  plaintiff  to  recover  the  wheat  or  its  value  of  parties  who  bought  or  received 
it  from  A.  F.  Smith  &  Co.  It  is  only  necessary  to  say,  if  the  jury  shall  be  of 
opinion  that  defendant  was  negligent  in  delivering  the  wheat  to  A.  F.  Snaith  & 
Co.,  it  is  responsible  to  plaintiff  for  the  amount  of  the  unpaid  drafts,  less  any 
sum  not  actually  recovered  from  others. 

Without  further  comment,  we  are  of  opinion  that  there  was  evidence  of  negli- 
gence or  want  of  due  care  on  the  part  of  defendant,  which,  taken  in  connection 
with  the  positive  instruction  of  the  plaintiff,  should  have  been  submitted  to  the 
jhry.  The  judgment  of  the  circuit  court  will,  therefore,  be  reversed,  with  in- 
Btructions  to  grant  a  new  trial 

So  ordered. 

§  297.  T6  whom  liable. —  The  agent  of  the  bank  to  which  commercial  paper  is  sent  by  the 
owner  for  coUection  is  in  no  privity  of  contract  with,  and  not  liable  to,  such  owner.  His 
remedy  is  against  the  bank  alone,  and  its  liability  attaches  as  soon  as  money  is  paid  either  to 
it  directly  or  to  such  sub-agent.    Hyde  v.  First  National  Bank,  7  Biss.,  158.    See  §§  18,  410. 

§  298.  A  bank  receiving  for  collection  a  note  transmitted  to  it  through  another  bank, 
becomes,  on  accepting  the  employment,  the  agent  for  the  holder,  especiaUy  if  notified  who 
the  holder  is  and  promising  to  follow  his  directions.  Bank  of  Washington  v.  Triplett,  1  Pet, 
80.  Where  the  holder  of  an  inland  biU  gave  the  same  to  a  bank,  with  instructions  to  send  to 
iome  bank  for  ooUection,  and  the  bank  to  whom  the  bill  was  delivered  duly  transmitted  it  to 
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another  bank  for  collection,  the  bank  to  whom  the  bill  waa  thus  sent  for  collection  became 
the  agent  of  the  holder;    Farmers'  Bank  of  Virginia  v.  Owen,  5  Cr.  C.  C,  505. 

§  299.  Where  a  banker  receives  commercial  paper  for  collection,  with  knowledge  that  it 
does  not  belong  to  the  person  sending  it,  and  that  such  sender  is  acting  only  as  the  agent  of  the 
owner,  he  is  not  entitled  to  hold  such  paper  or  its  proceeds  as  security  for  a  balance  due  him 
from  the  sender,  after  such  sender's  failure,  nor  as  against  the  real  owner.  In  such  a  case  the  in- 
dorsement to  the  Hender  *'  for  collection  "  is  notice  to  the  party  receiving  the  paper  that  the 
sender's  title  is  merely  that  of  an  agent  for  collection.    Sweeny  t;.  Easter,  1  Wall.,  178. 

§  300.  A  bank  indorsed  commercial  paper  to  a  bank  in  B.,  for  collection.  The  latter  bank 
transmitted  it  to  a  bank  in  W.  without  notice  to  the  latter  bank  that  it  was  not  the  owner  of 
the  paper.  Pursuant  to  the  usual  course  of  business  between  the  two  latter  banks,  the  pro- 
ceeds of  the  collection  were  placed  to  the  credit  of  the  bank  in  B.,  which  was  at  the  time  in- 
debted, to  an  amount  beyond  the  collection,  to  the  bank  at  W.  The  bank  at  B.  becoming 
insolvent,  the  owner  cannot  recover  the  proceeds  of  the  bank  at  W.  Bank  of  Metropolis  t;. 
New  Eugland  Bank,  1  How.,  240;  S.  C,  6  How.,  212. 

§301.  It  seems  that  where  a  banker,  having  mutual  dealings  with  another  banker,  receives 
from  him  from  time  to  time  commercial  paper  for  collection,  which  is  sometimes  the  property 
of  the  transmitting  banker,  and  sometimes  of  his  customers,  and  the  transmitting  banker 
fails,  owing  his  correspondent  a  balance,  if  the  receiving  bank  has  received  the  money  with* 
out  notice  that  it  did  not  belong  to  the  transmitting  banker,  and  has  credited  it  to  the  transmit- 
ting banker,  and  suffered  a  balance  to  remain  in  the  hands  of  the  transmitting  banker  on  the 
credit  of  such  paper,  then  he  is  entitled  to  hold  the  paper  or  its  proceeds,  as  against  the  trans- 
mitting banker,  to  the  amount  of  such  balance.    Sweeny  v.  Easter,  1  Wall.,  175. 

§  302.  The  person  with  whom  a  note  is  deposited  for  collection  is  the  agent  of  the  holder, 
and  not  of  the  maker.    Dodge  v.  Freedman's  Saving  &  Trust  Co.,  8  Otto,  385. 

§  303.  Where  securities  are  deposited  with  a  bank  for  collection,  the  buik  is  the  agent  of  the 
payee.    Ward  v.  Smith,  7  Wall.,  451. 

g  304.  Where  an  indorsement  reads,  "  Pay  to  A.,  or  order,  for  account  M.,"  etc.,  its  effect 
is  to  make  A.  the  agent  of  M.  for  the  collection  of  the  money.  And  so  where  A.  paid  to  B., 
on  such  indorsement,  the  amount  of  the  draft,  he  was  entitled  to  recover  the  same  back  from 
B.,  the  drafts  not  having  been  paid  at  maturity,  and  due  demand  and  protest  having  been 
made.    White  v.  National  Bank,  12  Otto,  6Q1. 

§  305.  Limitations.—  An  agent  stands  in  the  light  of  a  trustee  in  respect  to  moneys  col- 
lected for  his  principal,  and  consequently  cannot  avail  himself  of  the  statute  of  limitations, 
unless  the  principal  makes  a  demand,  gives  directions  to  remit,  or  performs  some  equivalent 
act.     Sneed  v.  Hanly,  Hemp.,  660. 

§  306.  Of  the  kind  of  money  to  be  received. —  An  agent  for  the  collection  of  money  has 
no  power  to  receive  anything  but  what  the  law  declares  to  be  a  legal  tender,  or  which  is,  by 
common  consent,  considered  and  treated  as  money,  and  passes  as  such  at  par.  (Citing  Ward 
V,  Smith,  7  Wall.,  447.)  So  where  an  agent  received  Confederate  treasury  notes  and  state  of 
Oeorgia  treasury  notes  in  payment  of  a  note,  in  1863,  this  did  not  discharge  the  liability  on 
the  note.    Stoughton  v.  Hill,*  2  Woods,  404.     See  §§  61,  828,  824,  873,  409. 

§  307.  An  attorney  for  the  collection  of  a  note  cannot,  without  express  authority,  bind 
bis  principal  by  acceptance  therefor,  at  par,  of  a  depreciated  currency  not  a  legal  tender. 
Stough'ton  V.  HiU,  8  McC,  406. 

§  308.  An  agent  for  the  collection  of  money  has  no  authority  to  receive  in  payment  depre- 
ciated bank  notes.  The  fact  that  such  notes  constituted  the  chief  currency  in  commercial 
transactions  does  not  alter  the  rule.  The  power  of  the  collecting  agent  is  limited  to  receiv- 
ing for  his  principal  such  currency  as  the  law  declares  to  be  legal  tender.  Ward  v.  Smith,  7 
Wall.,  451. 

§  309.  A  bank,  acting  as  collecting  agent  for  another  bank,  has,  in  the  absence  of  any 
special  authority  conferred,  or  of  any  special  agreement  or  usage  varying  the  legal  rights  of 
the  parties,  no  right  to  receive  anything  in  payment  of  a  draft  sent  to  it  for  collection  except 
money.  If  it  receives  a  check  of  the  debtor  on  a  third  bank,  this  is  a  conditional  payment  only, 
and  it  becomes  the  agent  of  the  debtor  to  receive  money  on  the  check,  and  until  it  receives 
the  money  on  such  check,  payment  of  the  draft  is  not  complete.  A  bank  at  A.  sent  a  draft  to 
a  bank  at  B.  *'  for  collection  and  credit,"  and  indorsed  it  to  the  cashier  of  the  bank  at  B.  '*  for 
co](lection  on  account  of,"  etc.  The  draft  was  presented  and  a  check  for  the  amount  accepted 
by  the  latter  bank,  and  the  draft  delivered.  The  collecting  bank  procured  the  check  to  be 
certified,  and  on  the  same  day  suspended,  being  at  the  time  insolvent.  A  few  days  later  the 
certified  check  was  presented  and  paid  to  the  officers  of  the  insolvent  bank,  and  the  proceeds, 
mixed  with  other  funds  of  the  suspended  bank,  were  turned  over  to  a  receiver.  In  an  action 
against  the  receiver  by  the  bank  at  A.,  it  was  held  that  the  plaintiff  was  not  a  general  creditor 
of  the  defendant  bank;  that  the  defendant  bank,  having  received  the  check,  acted  as  the  agent 
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of  the  drawer  in  collecting  it,  and  not  receiving  the  money  on  it  till  after  its  failure,  the  draft 
was  not  paid  till  then,  and  that  it  held  the  proceeds  of  the  draft  as  a  special  trustee  for  the 
plaintiff.    Levi  v.  National  Bank  of  Missouri,  6  Dill.,  107 ;  8.  C,  7  Cent.  L.  J.,  250. 

§  310.  Who  may  8 ae. — An  agent  to  whom  commercial  paper  has  heen  indorsed  for  the 
purposes  of  suing  the  same,  but  who  has  no  interest  whatsoever  therein,  cannot  maintain  an 
4u;tion  thereon  as  indorser.    Thatcher  v,  Winslow,  5  Mason,  58.    See  §§  205,  230. 

§  31 1.  An  agent  to  whom  a  bill  is  sent  for  collection,  indorsed  in  blank,  may  fill  in  such  in- 
dorsement to  himself,  and  sue  thereon  in  his  own  name.    Orr  v.  Lacy,  4  McL.,  244. 

§  3 1 2.  Where  a  bailee  of  a  note  voluntarily  delivered  the  same  to  an  attorney  at  law  for  col- 
'  lection,  it  was  held  that  he  parted  with  all  interest  in  the  note,  and  could  not  maintain  a  suit 
.against  the  attorney  for  negligence  in  failing  to  collect  the  note,  etc.  Sevier  v,  Holliday> 
Hemp.,  160. 

§  313.  Ne^li^ence. —  Where  a  note  is  deposited  as  collateral  security,  and  for  collection,  it 
falls  within  the  law  of  agency,  and  the  agent  is  only  bound  to  use  due  diligence  to  collect  the 
same ;  it  does  not  fall  within  the  strict  rules  of  commercial  law  applicable  to  commercial 
paper  in  respect  to  demand  and  notice.  Lawrence  v.  McCalmont,  2  How.,  426.  Where  a 
bill  is  forwarded  to  an  agent  for  collection,  and  demand  and  notice  is  neglected,  the  agent  is 
xesponsible  only  for  the  damages  sustained.     Allen  v.  King,  4  McL.,  130.    See  §§  660-562. 

§  314.  A  bank,  receiving  commercial  paper  '*for  collection,  according  to  the  known  and 
established  mode  of  transacting  business  "  at  that  bank,  is  not  liable  as  for  negligence  by  fol- 
lowing such  custom  as  to  presentation  for  payment,  though  it  differs  from  the  custom  at 
other  places.    Patriotic  Bank  of  Washington  v.  Fanners'  Bank  of  Alexandria,  2  Cr.  C.  C,  660. 

§  315.  Where  an  agent  was  authorized  to  coUect  money  and  transmit  it  by  mail  or  some 
responsible  person,  receiving  a  compensation  for  his  trouble,  and  he  collected  it  and  delivered 
it  for  transmission  to  a  trustworthy  youth  of  eighteen  years  of  age,  from  whom  the  money 
was  stolen,  hdd,  that  the  agent  was  not  liable.    Pelham  v.  Pace,  Hemp.,  223.    See  §  194 

§  316.  A  note  payable  at  N.,  in  Mississippi,  was  forwarded  by  the  owner  to  bankers  in 
N.  for  collection,  with  instructions  to  protest  and  notify  indorsers  if  not  paid.  The  note  was 
not  paid,  and  in  due  time  was  delivered  to  a  reputable  notary  to  protest  and  notify  the  in- 
dorsers. The  bankers  gave  the  notary  no  instructions,  and  he  failed  to  charge  the  indorsers. 
In  an  action  against  the  bankers,  it  was  held  that  they  were  not  liable  for  the  negligence  of 
the  notary,  especially,  as  by  the  decisions  of  the  supreme  court  of  Mississippi,  the  notary,  in 
such  case,  acted  as  the  agent  of  the  owner  of  paper  given  him  to  protest.'  Britton  v.  Niccolls, 
14  Otto,  766. 

§  3 1 7.  The  T.  bank  drew  a  sight  draft  on  the  K.  bank,  against  funds  actually  on  deposit  with 
the  latter,  and  sent  it  to  the  D.  bank  for  collection  on  the  10th  day  of  January.  The  D.  bank 
at  once  sent  it  to  the  drawee,  which  was  its  correspondent,  and  credited  the  T.  bank  with  the 
amount  and  charged  the  same  to  the  K.  bank.  The  draft  miscarried  and  was  never  received 
by  the  K.  bank.  It  would  ordinarily  have  been  received  at  the  K.  bank  in  two  days.  The 
drawer  had  funds  sufficient  to  meet  the  draft  had  it  been  presented  before  January  29th,  and 
on  that  day  failed.  The  D.  bank  made  no  inquiries  of  the  K.  bank  as  to  the  draft  till  Febru- 
ary 9th.  On  learning  the  facts,  the  D.  bank  at  once  charged  the  T.  bank  back  with  the  amount, 
against  the  latter's  objection,  and  refused  to  pay  or  give  credit  for  the  amount  of  the  draft. 
In  an  action  by  the  T.  bank  against  the  D.  bank,  it  was  held  that  the  D.  bank  was  the  agent 
of  the  T.  bank  in  collecting  the  draft,  and  that  in  not  making  inquiries  about  the  draft  and 
procuring  payment  before  the  failure  of  the  K.  bank  was  negligent,  and  that  it  was  liable  to 
the  T.  bank  for  the  amount  of  the  draft.  First  National  Bank  of  Trinidad  v.  First  National 
Bank  of  Denver,  4  DilL,  293. 

§  318.  The  drawers  of  a  sight  draft  on  ''A.,  treasurer  of  the  M.  S.  Co.,'*  delivered  it  to  a 
bank  in  Michigan  for  collection,  which  at  once  transmitted  it  for  collection  to  a  bank  in  Con- 
necticut, of  which  A.  was  known  by  the  Michigan  bank  to  be  president,  with  instructions  to 
return  at  once  if  not  paid.  The  draft  was  presented,  and  A.  said  he  would  look  up  his  account 
and  inform  the  bank.  At  the  time  of  sending  the  draft  the  drawers  also  wrote  A.  that  they 
had  sent  the  draft,  and  in  due  time  received  answer  from  him  that  he  had  paid  the  draft. 
This  letter  was  shown  the  Michigan  bank,  and  it  not  having  received  the  draft  back,  and  hear- 
ing nothing  of  it,  paid  the  amount  to  the  drawers.  The  draft  was  never  paid,  in  fact,  and  a 
few  days  later  was  returned  to  the  Michigan  bank.  If  it  had  been  returned  according  to  in- 
Btmctions,  the  payment  to  the  drawers  would  have  been  prevented.  Repayment  by  the  draw- 
ers was  refused.  In  an  action  by  the  Michigan  bank  against  the  Connecticut  bank  the  latter 
was  held  liable  for  the  amount  of  the  draft  on  the  ground  that  it  acted  as  the  agent  of  the 
plaintiff,  and  had  been  guilty  of  negligence  in  not  at  once  returning  the  draft  Merchants'  & 
Manufacturers'  Bank  v,  Stafford  Bank,  44  Conn.,  567. 

§  319.  A.  sold  B.  certain  lumber  and  drew  on  him  for  the  purchase  price.  A.  negotiated 
the  draft  to  C,  a  banker,  delivering  therewith  the  bills  of  lading  as  security,  who  indorsed 
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the  draft  to  a  baiik  **f6r  cdllectlon,*'  and  forwarded  the  bills  of  lading  with  indtnictions  to 
collect  and  remit  the  proceeds  of  the  draft.  By  the  terms  of  the  draft  all  parties  thereto 
waived  presentment  ahd  notice.  The  draft  was  pajaUe  in  fifteen  days,  and,  before  the  arrival 
of  the  lumber,  was  presented  and  accepted  by  B.,  and  the  bills  of  lading  were  delivered  to 
him.  Before  the  maturity  of  the  draft  B.  failed.  In  a  suit  against  the  bank  for  the  amount 
of  the  draft,  on  the  ground  that  it  was  negligent  in  delivering  the  bills  of  lading  before  the 
payment  of  the  draft,  it  was  held  that  it  was  not  liable,  and  that  as  the  draft  was  drawn  on 
time,  the  acceptor  was  entitled  to  the  bills  of  lading.  Woolen  v.  New  York  &  Erie  Bank, 
12  Blatch.,  863. 

g  820.  Loss  by  depreciation.— Where  a  bank  collects  money  as  the  agent  of  another  bank, 
and  places  it  with  its  own  funds,  giving  credit  to  the  principal  for  the  amount,  the  money 
becomes  the  property  of  the  collecting  bank,  and  it  must  bear  the  loss  resulting  from  a  do* 
preciation  in  the  value  of  the  money.    Marine  Bank  v.  Fulton  Bank,  2  Wall.,  263. 

§  821.  Miaceilaneons.— If  a  time  draft  is  forwarded  to  an  agent  for  collection,  with  bill  of 
lading  of  merchandise  deliverable  to  order,  without  special  instructions,  the  agent  may  sur- 
render the  bill  of  lading  to  the  drawee  on  his  acceptance  of  the  draft.  National  Bank  of 
Commerce  v.  Merchants*  Bank,  1  Otto,  08.    See  §  289. 

§  822.  Where  a  party  accepts  a  consignment  of  goods,  with  the  accompanying  bill  of 
lading,  and  a  draft  drawn  against  the  goods,  with  instructions  to  deliver  the  goods  when  the 
draft  is  paid,  the  transaction  is  a  bailment,  and  the  title  of  the  owner  is  not  transferred* 
Dows  V.  Nat.  Ezch.  Bank,  1  Otto,  618.    See  g  289. 

g  323.  Attorneys  to  whom  a  claim  is  intrusted  for  collection  have  authority  to  take  from 
the  debtor  a  general  assignment  as  security,  if  they  shall  deem  it  expedient.  Gordon  v. 
Coolidge.  1  Sumn.,  544.    See  g§  306,  878. 

g  824.  Where  an  attorney  is  employed  to  collect  a  note,  in  the  absence  of  special  instruc- 
tions he  has  no  authority  to  take  demands  due  the  debtor  for  collection,  to  collect  and  apply 
the  proceeds  on  the  note,  and  to  agree  not  to  sue  the  claim.  Such  an  agreement  is  void,  and 
does  not  release  an  indorser.    Vamum  v.  Bellamy,  4  McL.,  91. 

g  825.  An  agent  employed  to  collect  notes  is  entitled,  when  suit  is  brought,  to  his  reason- 
ble  expenses  for  counsel  fees  and  costs,  and  also  a  reasonable  commission  for  transacting  the 
business.    Howe  v.  Wade,  4  McL.,  820. 

g  326.  Where  a  check  is  sent  to  a  bank  for  collection,  it  is  its  duty  to  present  the  same, 
and  demand  payment  within  the  time  prescribed  by  law,  and  if  not  paid,  to  notify  the  proper 
parties  of  its  dishonor.  But  if,  instead,  it  procures  the  check  to  be  certified,  it  becomes  liable 
for  the  amount  itself.  Essex  County  Natl  Bank  v.  Bank  of  Montreal,*  15  Am.  L.  Beg.,  419; 
S.  C,  7  Bias.,  197.    See  §  290. 

g  327.  An  agent  employed  to  collect  a  claim,  afterwards  assigned  in  trust  to  pay  a  debt  of 
.  his  principals,  is  a  proper  party  defendant  in  an  action  to  enforce  the  trust.  So  where  the 
principals,  being  indebted  to  the  United  States,  assigned  to  L.  and  T.,  as  trustees,  certaitL  prop* 
erty  to  pay  the  debt,  and  also  a  certain  claim  due  them  in  Norway,  in  the  collection  of  which 
they  had  previously  employed  M.  as  their  agent,  it  was  held  that  M.  was  a  proper  party  in  an 
action  to  enforce  the  trust.    United  States  v,  Myers,  2  Marsh.,-  526. 

g  328.  An  agent  authorized  to  collect  a  debt  cannot  cancel  the  same  by  offsetting  one  due- 
by  himself  to  the  debtor.    Kingston  v,  Kincaid,^  1  Wash.,  454. 

g  829.  Where  an  agent  employed  to  collect  money  on  bills  places  the  bills  in  the  hands  Of 
his  own  private  agent,  to  collect  the  money  and  enter  it  to  the  private  account  of  the  original 
agent,  and  a  loss  occurs,  such  loss  falls  on  the  original  agent.    Taber  v.  Perrot,*  2  OalL,  565. 


VIII.  Katification  op  Acts  of  Agent. 

SxmHASLY  —  Must  be  with  knowledge  of  aU  the  facts,  g  S90.— Breach  of  instructions^  g  881. 

g  830.  Where  a  principal  approves  of  the  acts  of  an  agent,  but  without  a  knowledge  of 
all  the  facts,  this  will  not  be  deenied  a  ratification ;  and  whether  the  acceptance  and  sale  of  a 
oar^o  purchased  by  an  agent  in  breach  of  his  instructions  will  amount  to  a  ratification  is  a 
question  of  fact  for  the  jury.  Bell  v.  Cunningham,  §g  882-887.  See  §g  88,  57,  58,  93,  206,  447, 
558,  556,  557,  565,  576,  577. 

g  381.  An  agent  in  commercial  transactions  is  held  to  a  faithful  execution  of  his  orders. 
'If  he  omit  to  purchase  property  at  L.  for  sale  at  H.,  and  there  is  no  ratification  by  the  prin- 
cipal, the  actual  value  of  the  property  at  H.  affords  a  reasonable  standard  for  estimating  the 
damages.    Vindictive  damages  not  allowed.    Ibid.    See  gg  140. 141. 

[Notes.— See  gg  838^X1.] 
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BELL  V.  CUNNINGHAM. 
(8  Peters,  69-86.    1880.) 

Opinion  by  Marshall,  0.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
conrt  of  the  United  States  for  the  first  circuit  and  district  of  Massachusetts, 
in  a  suit  brought  by  Cunningham  &  Co.,  against  Bell,  De  Yough  &  Co.,  on  a 
special  contract. 

Cunningham  &  Co.,  merchants  of  Boston,  had  let  their  vessel.  The  Halcyon, 
to  Messrs.  Atkinson  &  EoUins,  of  the  same  place,  to  carry  a  cargo  of  sugars 
from  the  Havana  to  Leghorn.  The  cargo  was  consigned  to  Messrs.  Bell,  De 
Yough  &  Co.,  merchants  of  Leghorn;  and  Cunningham  &  Co.  addressed  a 
letter  to  the  same  house,  instructing  them  to  invest  the  freight,  which  was  es- 
timated at  four  thousand  six  hundred  petsos,  two  thousand  two.  hundred  in 
marble  tiles,  and  the  I'esidue,  after  paying  disbursements,  in  wrapping-paper. 
Messrs.  Bell,  De  Yough  &  Co.  undertook  to  execute  these  orders.  Instead, 
however,  of  investing  the  sum  of  two  thousand  two  hundred  petsos  in  marble 
tiles,  they  invested  the  whole  amount  of  freight  which  came  to  their  hands, 
amounting  to  three  thousand  four  hundred  and  forty-nine  petsos  and  seven- 
thirds,  instead  of  four  thousand  six  hundred  in  wrapping  paper,  which  was  re- 
ceived by.  the  captain  of  The  Halcyon,,shipped  to  the  Havana  and  sold  on  ac- 
count of  Messrs.  Cunningham  &  Co.  One  of  the  partners  of  Messrs.  Bell,  De 
Yough  &  Co.  having  visited  Boston  on  business,  this  suit  was  instituted  against 
the  company.  At  the  trial  all  the  correspondence  between  the  parties  was  ex- 
hibited, from  which  it  appeared  that  Cunningham  &  Co.,  as  soon  as  informa- 
tion was  received  that  their  orders  had  been  broken,  addressed  a  letter  to 
Messrs.  Bell,  De  Yough  &  Co.,  expressing  in  strong  terms  their  disapprobation 
of  this  departure  from  orders,  but  did  not  signify  their  determination  to  disa- 
vow the  transaction  entirely  and  consider  the  wrapping-paper  as  sold  on  ac- 
count of  the  house  in  Leghorn.  In  addition  to  the  correspondence,  several 
depositions  were  read  to  the  jury,  which  proved  that  the  orders  respecting  the 
marble  tiles  might  have  been  executed  without  difficulty,  but  that  the  house  in 
Leghorn,  expecting  to  receive  more  money  on  account  of  freight  than  actually 
came  to  their  hands,  had  contracted  for  so  much  wrapping-paper  as  to  leave  so 
inconsiderable  a  sum  for  the  tiles  that  they  determined  to  invest  that  small  sum 
also  in  wrapping-paper. 

§  332.  Approbation  of  ike  acts  of  an  agent  wiU  not  he  Jidd  a  ratification  un- 
less th^  principal  is  informed  of  all  t/ie  facts,  {a) 

At  the  trial  the  counsel  for  the  defendants  in  the  court  below  prayed  the 
court  to  instruct  the  jury  on  several  points  which  arose  in  the  cause.  Excep- 
tions were  taken  to  the  rejection  of  these  prayers,  and  also  to  instructions  which 
were  actually  given  by  the  court,  and  the  cause  is  now  heard  on  these  excep- 
tions. The  defendants'  counsel  prayed  the  court  to  instruct  the  jury  that  the 
letter  of  the  9th  of  December,  1824,  from  the  defendants  to  the  plaintiffs,  Was 
"notice  to  them  of  the  exercise  of  the  aforesaid  authority  in  contracting  for  five 
thousand  reams  of  paper  to  be  paid  for  out  of  the  freight  money  of  The  Hal- 
cyon, and  was  admitted  by  the  plaintiffs  in  their  letter  of  the  7th  of  Maroh^ 
1825,  to  be  a  rightful  exercise  of  such  authority ;  and  that  the  freight  money 
'6t  The  Halcyon  was  pledged  for  payment  of  the  said  quantity  of  paper.  But 
the  court  so  refused  to  instruct  the  jury,  because  it  did  not  appear  on  the  face 

(a)  The  opinion  In  this  case  in  the  lower  court  is  reported  in  5  Mason,  161 
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of  the  said  letter  at  what  price  the  said  wrapping-paper  was  purchased,  so  as 
to  put  the  plaintiffs  in  possession  of  the  whole  facts  that  there  had  been  a  pur- 
chase of  paper  to  an  extent  and  at  a  price  which  would  amount  to  a  deviation 
from  the  orders  of  the  plaintiffs,  or  that  defendants  had  deviated  from  such 
orders,  without  which  there  could  arise  no  presumption  of  notice  of  any  devia- 
tion from  such  orders,  or  of  any  ratification  of  any  such  deviation  from  such 
orders.  But  the  court  did  instruct  the  jury  that  if,  from  the  whole  evidence  in 
the  case,  the  jury  were  satisfied  that  the  letter  of  the  9th  of  December,  con- 
nected with  the  letter  of  the  14th  of  January,  did  sufficiently  put  the  plaintiffs 
in  possession  of  all  the  facts  relative  to  such  purchase  and  the  price  thereof, 
and  of  such  deviation,  and  that  the  letter  of  the  7th  of  March,  in  answer  thereto, 
was  written  with  a  full  knowledge  and  notice  of  all  the  facts,  and  that  the 
plaintiffs  did  thereupon  express  their  approbation  of  all  the  proceedings  and 
acts  of  the  defendants  relative  to  such  purchase,  then,  in  point  of  law,  it 
amounted  to  a  ratification  thereof,  even  though  there  had  been  a  deviation 
from  the  orders  in  this  behalf.  This  first  exception  is  very  clearly  not  sup- 
ported by  the  fact,  and  was  very  properly  overruled  for  the  reasons  assigned  by 
the  judge.  The  plaintiffs  in  that  court  when  the  letter  of  the  7th  of  March, 
1825,  was  written,  had  no  reason  to  presume  that  their  orders  had  been  violated, 
and  consequently  could  not  be  intended  to  mean  by  that  letter  to  sanction  such 
violation. 

§  333.  An  agent  is  not  justified  in  departing  from  tJie  instructions  of  his 
principal  as  to  the  investrnent  of  stated  sums  of  money  in  sticcession.     {See  §  176.) 

The  said  defendants'  counsel  further  prayed  the  court  to  instruct  the  jury 
that  if  they  believed,  from  the  evidence  submitted  to  them,  that  the  required 
quantity  of  tiles  could  be  had  in  season  for  the  return  cargo  of  The  Halcyon, 
without  any  previous  contract  therefor,  and  that  the  five  thousand  reams  of 
paper  could  not  be  had  in  season  for  said  vessel  without  a  previous  contract 
therefor,  that  inasmuch  as  the  plaintiffs  admit  in  their  declaration  that  they 
did  not  furnish  the  defendants  with  freight  money  enough  to  purchase  twenty- 
two  hundred  petsos'  worth  of  tiles  and  pay  the  disbursements  and  pay  for  the 
said  five  thousand  reams  of  wrapping-paper,  but  only  with  three  thousand  four 
hundred  and  forty-nine  petsos,  7.3  (as  in  their  declaration  is  expressed),  and 
which  latter  sum  was  only  sufficient  for  the  payment  of  said  disbursements  and 
for  the  performance  of  the  defendants'  own  contract  in  paying  for  said  wrap- 
ping-paper, the  defendants  were  not  holden  to  purchase  any  tiles,  but  were 
holden  to  ship  the  said  five  thousand  reams  of  paper  on  board  The  Halcyon  as 
the  property  of  the  plaintiffs.  But  the  court  refused  so  to  instruct  the  jury; 
and  the  court  did  instruct  the  jury  that  if  the  defendants  undertook  to  comply 
with  the  original  written  orders  of  the  plaintiffs,  and  no  deviation  therefrom 
was  authorized  by  the  plaintiffs,  the  defendants  were  bound,  if  funds  to  the 
amount  came  into  their  hands,  in  the  first  instance  to  apply  two  thousand  two 
hundred  petsos  of  the  funds  which  should  come  into  their  hands  and  be  ap- 
plied to  this  purpose,  to  the  purchase  of  tiles,  and  in  the  next  place  to  deduct 
and  apply  as  much  as  was  necessary  to  pay  the  disbursements  and  then  to 
apply  the  residue  to  the  purchase  of  paper;  that  if  it  were  necessary  or  proper 
under  the  circumstances  to  make  a  purchase  of  the  paper  before  the  arrival  of 
the  vessel,  the  defendants  were  authorized  to  act  upon  the  presumption  that 
four  thousand  six  hundred  petsos  would  come  into  their  hands,  and  therefore 
the  plaintiffs  would  have  been  bound  to  any  purchase  of  paper  made  by  the 
defendants  to  the  amount  of  the  balance  remaining  of  the  said  four  thousand 
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«ix  hundred  petsos,  after  deducting  the  two  thousand  two  hundred  petsos  for 
tiles  and  the  probable  amount  of  such  disbursements.  But  that  it  was  the 
duty  of  the  defendants,  if  they  had  funds,  to  deduct  in  the  first  instance,  from 
the  whole  amount,  two  thousand  two  hundred  petsos  for  tiles;  and  if  they  did 
not,  but  chose  to  purchase  paper  without  any  reference  thereto,  it  was  a  devia- 
tion from  the  plaintiffs'  orders,  and  unless  ratified  by  the  plaintiffs  the  defend- 
ants were  answerable  therefor;  that  if  the  defendants  bad  purchased  paper 
before  the  arrival  of  the  vessel  to  the  amount  only  of  such  residue  or  balance 
as  aforesaid,  and  the  funds  had  afterwards  fallen  short  of  the  expected  amount 
of  four  thousand  six  hundred  petsos,  the  defendants  were  not  bound  to  apply 
any  more  than  the  sum  remaining  in  their  hands  after  deducting  the  amount 
of  such  purchase  of  paper  and  such  disbursements  to  the  purchase  of  tiles; 
and  that  after  the  receipt  of  the  letters  of  the  20th  of  September,  and  the  du- 
plicate of  the  15th  of  September,  if  the  defendants  undertook  to  perform  the 
orders  therein  contained,  there  was  an  implied  obligation  on  them  to  apply 
the  seven  hundred  petsos  mentioned  therein  for  the  plaintiffs'  benefit  to  the 
purposes  therein  stated;  that  to  illustrate  the  case,  if  the  jury  were  satisfied 
that  the  whole  funds  which  came  into  the  hands  of  the  defendants  for  the 
plaintiffs  (independent  of  the  seven  hundred  petsos)  were  three  thousand  four 
hundred  and  fifty  petsos,  then  the  said  seven  hundred  petsos  should  be  added 
thereto  as  funds  in  the  defendants'  hands,  making  in  the  whole  four  thousand 
one  hundred  and  fifty  petsos. 

In  the  view  of  the  facts  thus  assumed  by  the  court,  and  to  illustrate  its  opin- 
ion, the  practical  result  under  such  circumstances  would  be  thus :  the  defendants 
were  authorized  to  act  on  the  presumption  of  funds  to  the  amount  of  four 
thousand  six  hundred  petsos.  Deduct  two  thousand  two  hundred  petsos  for 
tiles,  and  six  hundred  and  fifty  for  probable  disbursements,  the  balance  left  to 
be  invested  in  paper  would  be  one  thousand  seven  hundred  and  fifty.  The  de- 
fendants would  then  be  authorized,  if  the  circumstances  of  the  case  required 
it,  to  contract  for,  or  purchase,  to  the  amount  of  one  thousand  seven  hundred 
and  fift}"-  petsos  in  paper,  before  the  arrival  of  the  vessel;  and  if  the  funds 
should  afterwards  fall  short  of  the  expected  amount  of  four  thousand  six  hun- 
dred petsos,  the  sum  of  one  thousand  seven  hundred  and  fifty  petsos  and  the 
disbursements,  say  six  hundred  and  fifty  petsos,  were  to  be  first  deducted  out 
of  the  funds  received  and  the  balance  only  invested  in  tiles.  That  if  the 
funds  which  actually  came  to  the  defendants'  hands  (without  the  seven 
hundred  petsos)  and  the  sum  of  seven  hundred  petsos  were  also  received,  the 
whole  amount  would  be  four  thousand  one  hundred  and  fifty  petsos,  then  the 
defendants  would  be  justified  in  deducting  therefrom,  for  the  purchase  of  paper, 
one  thousand  seven  hundred  and  fifty  petsos,  and  disbursements  six  hundred 
and  fifty  petsos,  leaving  the  sum  of  one  thousand  seven  hundred  and  fifty 
petsos  to  be  invested  in  tiles ;  and  to  this  extent,  if  there  was  no  ratification, 
the  defendants  would  be  bound  to  invest  for  the  plaintiffs  in  tiles,  and  were 
guilty  of  a  breach  of  orders  if  they  did  not  so  invest,  and  the  plaintiffs  en- 
titled to  damages  accordingly.  But  the  court  left  the  whole  facts  for  the  con- 
sideration of  the  jury,  and  stated  the  preceding  sums  only  as  illustrations  of 
the  principles  of  decisions,  if  they  were  found  conformable  to  the  facts.  This 
praj^er  was  properly  overruled  for  the  reasons  assigned  by  the  court.  The 
orders  were  peremptory  to  apply  two  thousand  two  hundred  petsos  in  the  first 
instance  to  the  purchase  of  tiles.  The  residue  only  of  the  funds  which  came 
to  the  hands  of  Bell,  De  Yough  &  Co.  was  applied  to  the  purchase  of  wrap- 
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^ing-paper;  and  the  instruction  that  Bell,  De  Tongh  &  Co.  were  justifiable  in 
a<jting  on  the  presumption  that  the  whole  sum  mentioned  in  the  letter  of  Cun- 
ningham &  Co.  would  be  received,  and  in  contracting  by  anticipation  for  wrap- 
ping-paper on  that  presumption,  was  as  favorable  to  Bell,  De  Yough  <fe  Co.  as 
the  law  and  evidence  would  warrant.  The  only  questionable  part  of  the  in- 
struction is  that  which  relates  to  the  seven  hundred  petsos,  mentioned  in  the 
postscript  of  that  copy  of  the  letter  of  the  15th  of  September,  1824,  which 
went  by  The  Halcyon.  That  postscript  is  in  these  words :  "  P.  S.  We  have 
further  engaged  whatever  ma}^  be  necessary  to  fill  the  brig  on  half  profits,  on 
account  of  which  seven  hundred  petsos  are  to  be  paid  in  Leghorn.  After  pur- 
chasing the  tiles  and  paying  the  disbursements,  you  will  invest  the  balance  in 
paper  as  before  mentioned.  In  previous  or'^ers  the  reams  had  been  deficient  in 
the  proper  number  of  sheets.  We  will  thank  you  to  pay  particular  attention 
to  this,  as  well  as  having  all  the  sheets  entire." 

The  court  instructed  the  jury  that  if  the  defendants  undertook  to  perform 
the  orders^  there  was  an  implied  obligation  on  them  to  apply  the  seven  hun- 
dred petsos  mentioned  therein  to  the  purposes  therein  mentioned.  No  doubt 
can  be  entertained  of  the  existence  of  this  implied  obligation  if  the  seven  hun- 
dred petsos  were  in  fact  received.  This  fact,  however,  could  not  be  decided  by 
the  court,  and  was  proper  for  the  consideration  of  the  jury.  If  the  court  took 
it  from  them,  the  instruction  would  be  erroneous.  Some  doubt  was  at  first 
entertained  on  this  part  of  the  case,  but  on  a  more  attentive  consideration  of 
the  charge,  that  doubt  is  removed.  The  declaration  that  there  was  an  implied 
obligation  to  apply  the  seven  hundred  petsos,  as  directed  in  the  letter  and  post- 
script, is  not  made  in  answer  to  any  prayer  for  an  instruction  respecting  the 
reception  of  this  money,  but  respecting  its  application.  The  answer,  therefore, 
which  relates  solely  to  the  application,  ought  not  to  be  construed  as  deciding 
that  it  was  received.  The  judge  afterwards,  by  way  of  illustration,  shows  the 
sum  wliich  might  have  been  invested  in  wrapping-paper  consistently  with  the 
orders  given  by  Cunningham  &  Co.,  on  the  hypothesis  that  the  freight  money 
would  amount  to  four  thousand  six  hundred  petsos,  and  also  on  the  hypothesis 
that  the  additional  seven  hundred  petsos  were  received,  and  adds:  "But  the 
court  left  the  whole  facts  for  the  consideration  of  the  jury,  and  stated  the  pre- 
ceding sums  only  as  illustrations  of  the  principles  of  decisions,  if  they  were 
found  conformable  to  the  facts."  We  think,  then,  that  the  question  whether  the 
seven  hundred  petsos  were  actually  received  by  Bell,  De  Tough  &  Co.  was  sub- 
mitted to  the  jury  on  the  evidence,  and  that  there  is  no  error  in  this  instruction. 

The  defendants'  counsel  did. further  pray  the  court  to  instruct  the  jury  thStt, 
inasmuch  as  the  plaintiffs  admit  in  their  declaration  that  the  freight  money 
received  by  the  defendants  was  three  thousand  four  hundred  and  forty-nino 
petsos  7.3 ;  and  it  appearing  that  the  whole  of  that  sum  had  been  absorbed  in 
the  purchase  of  five  thousand  reams  of  wrapping-paper,  disbursements,  and 
^asonable  and  customary  charges ;  and  that,  as  the  said  plaintiffs  did  accept  and 
sell  the  said  five  thousand  reams  of  paper  on  their  own  account  at  the  Havana, 
such  receipt  and  sale  of  the  paper  on  their  account  is,  in  law,  a  ratifica- 
tion of  the  acts  of  the  defendants  at  Leghorn,  in  the  application  of  the  whole 
of  said  freight  money. 

§  334.  Whether  the  acts  of  an  agent  in  purchasing  a  cargo  have  been  ratified 
is  a  question  for  the  Jury. 

But  the  court  refused  so  to  direct  the  jury,  because  the  instruction  prayed 
for  assumed  the  decision  of  matters  of  facts,  and  because  the  plaintiffs  did 
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not  admit  that  the  sam  of  three  thoasaud  four  hundred  and  forty-nine 
petsos  7.3  was  the  whole  sura  or  funds  received  as  freight  money  by  the 
defendants,  but  contended  that  the  additional  sum  of  seven  hundred  petsos 
was  so  received,  and  ought  to  be  added  thereto;  and  because,  whether  the 
receipt  and  sale  of  the  paper  at  Havana  was  a  ratification  of  the  acts  of 
the  defendants  at  Leghorn  or  not,  was  matter  of  fact  for  the  consideration 
of  the  jury,  under  all  the  circumstances  of  the  case,  and  not  matter  of  law  to 
be  decided  by  the  court  in  the  manner  prayed  for.  We  think  this  inst^uctio^ 
was  properly  refused  by  the  court  for  the  reasons  assigned  by  the  judge.  It 
may  be  added  in  support  of  the  statement  made  by  the  court,  that  though  the 
first  and  second  new  count  in  the  declaration  claim  only  the  sum  mentioned  by 
counsel  in  their  prayer,  the  third  claims  a  larger  sum,  and  consequently  left  the 
plaintiffs  in  the  court  below  at  liberty  to  ask  from  the  jury  such  sum  within 
the  amount  demanded  by  the  third  count  as  the  evidence  would,  in  their  opin- 
ion, prove  to  have  come  to  the  hands  of  the  defendants.  The  question  whether 
the  receipt  and  sale  of  the  sugars  at  the  Havana  amounted  to  a  ratification 
of  the  acts  of  Bell,  De  Yough  &  Co.  at  Leghorn,  certainly  depended  on  the 
circumstances  attending  that  transaction.  If  Cunningham  &  Co.,  with  full 
knowledge  of  all  the  facts,  acted  as  owners  of  the  wrapping-paper  without  sig- 
nifying any  intention  of  disavowing  the  acts  of  their  agents,  an  inference  in 
favor  of  ratification  might  be  fairly  drawn  by  the  jury.  If  the  cargo  from 
Leghorn  was  received  and  sold  in  the  Havana,  under  directions  given  at  a 
time  when  Cunningham  &  Co.  felt  a  just  confidence  that  their  orders  would 
ba  faithfully  executed  by  Bell,  De  Yough  &  Co.,  such  an  inference  would  be 
.in  a  high  degree  unreasonable.  This  subject  was  therefore  very  properly  left 
to  the  jury. 

§  335.  A  question  of  pleading  and  evidence. 

And  the  defendants'  counsel  furthermore  prayed  the  court  to  instruct  the 
jury,  as  the  plaintiffs'  first  new  count,  filed  at  this  term  by  leave  of  court,  that 
inasmuch  as  the  plaintiffs  have  set  forth  the  letter  of  the  plaintiffs  to  the  de- 
fendants of  the  15th  of  September,  1824,  as  containing  the  special  contract  be- 
tween the  plaintiffs  and  defendants;  and  as  the  postscript  to  that  letter  contains 
a  material  part  of  the  contract ;  and  as  the  said  postscript  is  not  set  forth  in 
said  count  as  part  of  said  letter,  but  is  wholly  omitted,  that  the  evidence  of- 
fered by  the  plaintiffs  in  this  behalf  does  not  support  and  prove  the  contract 
as  in  that  count  is  alleged.  But  the  court  refused  so  to  instruct  the  jury,  being 
of  opinion  that  the  said  postscript  did  not  necessarily,  as  a  matter  of  law, 
establish  any  variance  between  the  first  new  count  and  the  evidence  in  the  case; 
and  the  court  left  it  to  the  jury  to  consider  upon  the  whole  evidence  in  the 
case,  whether  that  count  was  established  in  proof,  and  if,  in  their  opinion,  there 
was  a  variance,  then  to  find  their  verdict  for  the  defendants  on  that  count.  On 
the  15th  of  September,  1824,  Cunningham  &  Co.  addressed  a  letter  to  Bell, 
De  Yough  &  Co.  containing  the  orders  which  have  given  rise  to  this  contro- 
versy. This  letter  was  sent  by  The  Halcyon,  and  contained  the  postscript 
mentioned  in  this  prayer  for  instructions  to  the  jury.  It  was  received  on  the 
20th  of  January,  1825.  As  The  Halcyon  was  to  make  a  circuitous  voyage  by 
the  Havana,  and  Cunningham  &  Co.  were  desirous  of  communicating  the 
contents  of  their  letter  by  that  vessel  previous  to  her  arrival,  a  duplicate  was 
sent  by  The  Envoy,  which  sailed  a  few  days  afterwards  direct  for  Leghorn.  In 
this  letter  the  postscript  was  omitted.  It  was  received  on  the  30th  of  Novem- 
ber, 1824,  and  was  answered  soon  afterwards  with  an  assurance  that  the  orders 
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respecting  the  tiles  and  wrapping-paper  would  be  executed.  The  first  new 
count  in  the  declaration  is  on  the  special  contract,  and  sets  out  at  large  the  let- 
ter sent  by  The  Envoy,  which  was  first  received,  and  to  which  the  answer 
applied,  in  which  Bell,  De  Yough  &  Co.  undertook  to  execute  the  orders  that 
were  contained  in  that  letter.  It  is  undoubtedly  true  that  a  declaration  which 
proposes  to  state  a  special  contract  in  its  words  must  set  it  out  truly;  but  this 
contract  was  completed  by  the  answer  to  the  letter  first  received,  and  the  obli- 
gation to  apply  the  funds  when  received  was  then  created.  The  plaintiffs 
below  might  certainly  count  upon  this  letter  as  their  contract.  Other  counts 
in  the  declaration  are  general,  and  both  letters  may  be  given  in  evidence  on 
them.  The  defendants  might  have  objected  to  the  reading  of  the  letter  by 
The  Halcyon  on  the  first  new  count;  but  the  whole  testimony  was  laid  before 
the  jury  without  exception,  and  the  counsel  prayed  the  court  to  instruct  the 
jury  that  as  the  postscript  was  omitted  in  the  letter  stated  in  the  first  count, 
the  evidence  did  not  support  the  contract  as  in  that  count  alleged.  This  prayer 
might  perhaps  have  been  correctly  made  had  no  other  letter  been  given  in  evi- 
dence than  that  received  by  The  Halcyon.  But  as  the  very  letter  on  which 
the  count  is  framed,  and  which  was  the  foundation  of  the  contract,  was  given 
in  evidence,  the  court  could  not  have  said  with  propriety  that  this  count  was 
not  sustained.  It  was  left  to  the  jury  to  say  whether  there  was  a  variance  be- 
tween the  evidence  and  this  count,  and  if  in  their  opinion  such  variance  did 
exist,  they  were  at  liberty  to  find  for  the  defendants  on  that  count.  If  there 
was  any  error  in  this  instruction,  it  was  not  to  the  prejudice  of  the  plaintiffs 
in  error. 

The  5th,  6th  and  7th  exceptions  appear  to  have  been  abandoned  by  the 
counsel  in  argument,  and  were  certainly  very  properly  abandoned.  These  sev- 
eral prayers  are  founded  on  the  assumption  of  contested  facta,  whioh  were  sub- 
mitted and  ought  to  have  been  submitted  to  the  jury. 

§  336.  Where  an  agent  neglects  to  purchase  property  at  Leghorn  for  sale  at 
Havana,  the  damages  are  to  be  r.ieasured  hy  reference  to  the  value  of  the  property 
at  Havana. 

The  8th  and  last  prayer  is  in  these  words :  "  The  defendants'  counsel  prayed  the 
court  to  instruct  the  jury,  that  if  they  should  find  that  any  contract  or  promise 
was  made  by  the  defendants  as  to  the  purchase  and  shipment  of  twenty-two 
hundred  petsos'  worth  of  tiles,  and  not  performed  (but  broken),  that  the  measure 
of  damages  was  the  value  of  the  said  sum  of  twenty-two  hundred  petsos  at 
Leghorn  and  not  at  Havana;  and  that,  as  the  plaintiffs  have  taken  and  accepted 
another  article  of  merchandise  at  Leghorn,  namely,  five  thousand  reams  of 
wrapping-paper,  of  greater  value  than  two  thousand  two  hundred  petsos,  and 
which  was  purchased  with  the  same  moneys  which  plaintiffs  aver  should  have 
been  invested  in  marble  tiles  as  aforesaid,  the  plaintiffs  are  not  entitled  to  re- 
cover any  damages  in  this  action."  But  the  court  refused  so  to  instruct  the 
jury  because  the  instruction  prayed  for  called  upon  the  court  to  decide  on  mat- 
ters of  fact  in  controversy  before  the  jury.  And  the  court  did  instruct  the 
jury,  that  if  upon  the  whole  evidence  they  were  satisfied  that  the  orders  of 
the  plaintiffs  had  been  broken  by  the  defendants  in  not  purchasing  the  tiles  in  the 
manner  stated  in  the  declaration,  and  that  there  had  been  no  subsequent  ratifi- 
cation  by  the  plaintiffs  of  the  acts  and  proceedings  of  the  defendants,  then  that 
the  plaintiffs  were  entitled  to  recover  their  damages  for  the  breach  thereof; 
that  what  the  proper  damages  were  must  be  decided  by  them  upon  the  whole 
circumstances  of  the  case;  that  in  their  assessment  of  damages  they  were  not 
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bound  to  confine  themselves  to  the  state  of  things  at  Leghorn,  and  they  were 
not  precluded  from  taking  into  consideration  the  voyage  to  the  Havana,  and 
the  fact  of  the  arrival  of  the  vessel  there,  the  state  of  the  markets,  and  the 
profits  which  might  have  been  made  by  the  plaintiffs  if  their  orders  as  to  the- 
tiles  had  been  complied  with;  that  the  court  would  not  lay  down  any  rule  for 
their  government,  except  that  they  were  at  liberty  to  compensate  the  plaintiffs 
for  their  actual  losses  sustained,  as  a  consequence  from  the  default  of  the  de- 
fendants, but  they  were  not  at  liberty  to  give  vindictive  damages. 

This  prayer  consists  of  two  parts.  1.  The  measure  of  damages,  if  the  jury 
should  be  of  opinion  that  the  contract  was  broken.  2.  The  ratification  of  the^ 
acts  of  BeH,  De  Tough  &  Co.,  by  accepting  at  Havana  another  article  in  lieu 
of  the  tiles.  1.  The  measure  of  damages.  The  plaintiffs  in  error  contend  that 
the  value  of  the  money  at  Leghorn,  which  ought  to  have  been  invested  in  tiles, 
and  not  its  value  at  the  Havana,  ought  to  be  the  standard  by  which  damages 
should  be  measured.  That  is,  if  his  views  are  well  understood,  that  the  value 
of  two  thousand  two  hundred  petsos  at  Leghorn,  with  interest  thereon,  and  not 
the  value  of  the  tiles  in  which  they  ought  to  have  been  invested  at  the  Havana, 
ought  to  be  given  by  the  jury.  This  instruction  ought  not  to  have  been  given 
unless  it  be  true  that  special  damages  for  the  breach  of  a  contract  can  ber 
awarded  under  no  circumstances  whatever;  that  an  action  for  the  breach  of 
contract  was  equivalent,  and  only  equivalent,  to  an  action  for  money  had  and 
received  for  the  plaintiffs'  use ;  that  the  breach  of  contract  consisted  in  the  non- 
payment of  two  thousand  two  hundred  petsos,  not  in  the  failure  to  invest  that 
sum  in  tiles;  in  fact,  that,  under  all  circumstances,  if-  no  money  came  to  the 
hands  of  the  defendants,  the  damages  in  such  an  action  must  be  nominal.  This 
can  never  be  admitted. 

§  337.  An  agent  in  commercial  transactions  must  execute  his  trust  with  fidelity. 

The  faithful  execution  of  orders  which  an  agent  or  correspondent  has  con- 
tracted to  execute  is  of  vital  importance  in  commercial  transactions,  and  may 
often  affect  the  injured  party  far  beyond  the  actual  sum  misapplied.  A  failure- 
in  this  respect  may  entirely  break  up  a  voyage,  and  defeat  the  whole  enter- 
prise. We  do  not  mean  that  speculative  damages,  dependent  on  possible  suc- 
cessive schemes,  ought  ever  to  be  given ;  but  positive  and  direct  loss,  resulting 
plainly  and  immediately  from  the  breach  of  orders,  may  be  taken  into  the  esti- 
mate. Thus,  in  this  case,  an  estimate  of  possible  profit  to  be  derived  from 
investments  at  the  Havana  of  the  money  arising  from  the  sale  of  the  tiles, 
taking  into  view  a  distinct  operation,  would  have  been  to  transcend  the  proper 
limits  which  a  jury  ought  to  respect;  but  the  actual  value  of  the  tiles  them- 
selves at  the  Havana  affords  a  reasonable  standard  for  the  estimate  of  damages. 
The  instructions  of  the  judge  seem  to  contemplate  this  course,  and  his  restrain- 
ing power  would  have  corrected,  by  granting  a  new  trial,  any  great  excess  in 
this  particular.  The  rule  that  the  jury  was  to  compensate  the  plaintiffs  for- 
actual  loss,  and  not  to  give  vindictive  damages,  is  thought  by  this  court  to  have 
been  correct.  The  declaration  expressly  claims  the  loss  of  the  profits  which 
would  have  accrued  from  the  sale  of  the  tiles. 

That  part  of  this  prayer  which  relates  to  the  ratification  of  the  acts  of  Bell, 
De  Tough  &  Co.,  by  the  receipt  of  the  wrapping-paper  at  the  Havana,  has 
been  fully  noticed  in  the  observations  on  the  third  exception. 

This  court  is  of  opinion  that  there  is  no  error  in  several  instructions  given  by^ 
the  circuit  court  to  the  jury,  and  that  the  judgment  ought  to  be  affirmed,  with 
costs  and  six  per  cent,  damages. 
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§  33S.  Iq  genera).—  The  unauthorized  act  of  an  agent  is  not  void,  but  may  be  ratified  and 
made  valid  by  the  principal  Den  v.  Wright,  Pet.  C.  C,  72.  The  subsequent  ratification  of 
the  acts  of  an  agent  is,  to  all  intents  and  purposes,  equivalent  to  an  original  authority.  Van 
Beimsdyk  v.  Kane,  1  Gall.,  687.  Unless  the  rights  of  third  parties  have  intervened,  it  is  es- 
9ential  that  the  party  ratifying  should  be  able  not  merely  to  do  the  act  ratified  at  the  time  the 
act  was  done,  but  also  at  the  time  the  ratification  was  made.  Ck>ok  v.  Tullis,  18  Wall.yfi38. 
The  ratification  is  good  if  made  with  full  knowledge  of  the  facts.  Authority  may  also  be  in- 
ferred from  the  course  of  business  between  the  principal  and  the  agent.  CUurk  v.  Van  Riems- 
dyk,  9  Cr.,  156»  Where  a  party  acts  without  authority,  a  ratification  of  his  act  will  relieve 
him  from  liability  for  an  abuse  of  his  powers,    ^tna  Ins.  Ck>.  v,  Sabine,*  6  McL.,  898. 

§  339.  The  ratification  by  one  person  of  the  unauthorized  act  of  another  in  relation  to  the 
former's  property  operates  upon  the  act  ratified  precisely  as  though  authority  to  do  the  act 
had  been  previously  given,  except  where  the  rights  of  third  parties  have  intervened  between 
the  act  and  its  ratification.    Cook  v.  Tullis,  18  Wall,  838;  Strain  v.  Gourdin,  2  Woods,  864. 

§  340.  Where  an  act  is  done  by  an  agent  in  the  name,  and  affecting  the  property,  of  the  prin- 
cipal, but  without  his  direct  authority,  a  ratification  by  the  principal  after  the  act  is  per- 
formed, is,  in  its  legal  effect,  the  same  as  a  precedent  authorization,  and  the  ratification  may 
be  either  in  the  form  of  express  assent,  or  may  be  implied  from  the  absence  of  dissent  within 
a  reasonable  time;  but  the  act  supposed  to  be  ratified  must  itself  be  the  act  of  the  agent  So 
where  a  vessel  was  unnecessarily  sold  by  the  master,  acting  virtute  officii,  and  the  proceeds 
were  received  by  a  special  agent  then  present,  a  ratification  of  the  sale  cannot  be  inferred 
from  the  reception  of  the  money  by  such  special  agent.     The  Henry,  Bl.  &  How.,  473. 

§  341.  If  the  principal,  on  being  informed  by  his  agent  of  the  latter's  deviation  from  his 
orders,  makes  no  objection  to  his  conduct,  the  law  construes  his  silence  into  a  tacit  recog- 
nition of  the  act  or  omission,  against  which  he  will  not  be  permitted  afterwards  to  complain. 
But  to  entitle  the  agent  to  the  benefit  of  this  rule,  the  disclosure  should  be  full  and  candid, 
and  the  causes  inducing  such  deviation  must  be  set  forth,  so  that  the  principal  may  judge  of 
his  acts  with  full  knowledge.    Courcier  v.  Ritter,  4  Wash.,  558. 

§  342.  Where  a  person  without  authority  interferes  with  property,  and  the  owner,  with 
full  knowledge,  accepts  the  acts  of  the  person  so  interfering,  he  is  bound  by  them  the  same  as 
if  he  had  himself  acted  in  the  beginning.     Drakely  v,  Grigg,  8  Wall.,  267. 

§  343.  Where  information  is  given  of  the  action  of  an  agent  who  exceeds  his  authority,  it 
is  the  duty  of  the  principal  as  soon  as  possible  to  repudiate  it.  It  is  not  fair  dealing  under  the 
circumstances  to  reject  the  contract  and  not  inform  the  other  party  of  its  repudiation.  Cable 
V.  Paine,  8  McC,  173;  S.  C,  8  Fed.  R.,  788. 

§  344.  The  declaration  of  a  party,  with  full  knowledge,  that  he  adopts  the  act  of  his  agent, 
and  his  acts  for  a  long  time  wholly  consistent  with  his  adoption,  and  wholly  inconsistent 
with  his  rejection  thereof,  bind  him  to  the  terms  of  the  contract.  Starr  v.  Stark,  2  Saw., 
682. 

§  345.  If  the  acts  of  an  agent  are  partly  within  the  authority  given  to  him,  and  partly  be- 
yond it,  they  may  be  adopted  by  the  principal  so  far  as  they  are  within  the  power,  and  dis- 
avowed as  to  the  residue.  But  such  disavowal  must  be  within  a  reasonable  time  after  he  is 
made  acquainted  with  the  performance  of  the  act,  and  he  must  give  notice  to  the  party  to  be 
affected  by  it,  otherwise  the  law  will  presume  an  acquiescence.  Wilcocks  v,  Phillips,  1  WalL 
Jr.,  66. 

§  346.  Estoppel. —  Where  persons  have  assumed  to  act  with  authority  in  the  management 
of  property,  and  with  the  knowledge  and  acquiescence  of  the  owners  thereof,  such  owners 
cannot  repudiate  such  acts  as  against  third  persons  without  notice,  but  must  be  held  to  have 
ratified  the  acts  in  which  they  acquiesced,  the  persons  assuming  to  act  being,  in  effect,  their 
agents.    North  Carolina  Railway  Co.  v.  Drew,  3  Woods,  678. 

§  347.  A  railway  company  accepting  the  benefit  of  funds  raised  by  one  assuming  to  act  for 
it,  by  negotiating  a  promissory  note  indorsed  by  it  in  blank,  is  estopped  to  deny  its  liability  on 
such  note.    Waynesville  National  Bank  v.  Irons,  8  Fed.  R.,  8. 

§  348.  Where  a  corporation  has  adopted  its  agent's  agreement,  by  manufacturing  and  deliv- 
ering the  articles  contracted  for,  his  agreement  becomes  its  agreement  apart  from  any  preced- 
ent authority,  and  when  it  has  thus  ratified  it  by  performance,  the  other  party  cannct  question 
the  authority  of  the  agent.  International  Steamship,  etc.,  Co.  v.  United  States,*  18  Ct.  Q., 
215. 

§  349.  Mast  be  with  fall  knowledge.-;- The  ratification  of  an  act  of  an  agent  previously 
unauthorized  must,  in  order  to  bind  the  principal,  be  with  full  knowledge  of  all  the  material 
facts.  If  any  material  facts  are  suppressed  or  unknown,  the  ratification  is  invalid,  because 
founded  on  mistake  and  fraud.    O wings  v,  Hull,  9  Pet.,  629.     See  §  855. 

§  350.  Ratification  of  the  unauthorized  act  of  an  agent  cannot  be  given  by  vote  of  the 
directors  of  the  principal  corporation,  unless  with  knowledge  on  the  part  of  the  directors  of 
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the  agent^s  abuse  of  power.  •  So  where  agents,  with  power  to  execute  a  mortgage  for  a  corpo- 
ration, included  therein,  in  excess  of  their  authority,  an  agreement  to  pay  a  stipulated  at- 
torney's fee  in  case  of  suit,  and  at  a  subsequent  meeting  of  the  directors  the  mortgage  was 
ratified  by  vote  of  the  directors,  without  knowledge  on  their  i)art  of  the  unauthorised  pro- 
vision as  to  attorney *s  fees,  it  was  held  that  such  vote  was  not  a  ratification  of  the  unauthor- 
ized act  of  the  agent.    Pacific  Rolling  Mill  Co.  v,  Dayton,  etc.,  7  Saw.,  67. 

§  351.  Where  an  owner  with  full  knowledge,  and  without  objection,  receives  the  proceeds 
of  a  sale  made  by  his  agent  without  authority,  this  is  a  ratification  of  the  sale.  Forrestier  v. 
Bordman,  1  Story,  52. 

§  352.  Acqaiescence. —  If  an  agent  borrows  mopey  in  the  name  of  his  principal  without 
authority,  and  demand  is  made,  for  the  sums  borrowed,  of  the  principal,-  and  the  act  of  the 
agent  is  not  disavowed  by  the  principal  within  a  reasonable  time,  the  principal  is  held  to 
have  ratified  the  unauthorized  borrowing.    Gold  Mining  Co.  v.  National  Bank,  6  Otto,  644. 

§  353.  Where  a  party  denies  the  authority  of  his  agent  to  receive  a  mortgage  and  notes 
in  discharge  of  a  note,  but  does  not  offer  to  return  the  papers  on  the  offer  of  the  other  party 
to  receive  them,  he  will  not  be  permitted  afterwards  to  deny  the  validity  of  the  transaction. 
Benedict  v.  Maynard,*  4  McL.,  569. 

§  354.  Where  an  agent  acts,  as  he  supposes,  for  the  best  interest  of  a  distant  principal,  the 
latter,  when  informed  of  the  transaction,  must  give  immediate  information  of  his  intention 
to  repudiate  it.  He  cannot,  by  holding  his  peace  and  apparent  acquiescence,  have  the  benefit 
of  the  contract  if  it  should  turn  out  to  be  profitable,  and  retain  a  right  to  repudiate  if  other- 
wise. He  must  reject  within  a  reasonable  time,  or  be  deemed  to  adopt  by  acquiescence. 
<Hoyt  V,  Thompson,  19  N.  Y.,  218,  cited.)    Law  v.  Cross,*  1  Black,  533. 

§355.  If  the  principal  have  knowledge  of  the  agent's  acts,  and  do  not  repudiate  them  in 
a  reasonable  time,  they  will  stand ;  this  rule  holds  good  where  the  agent  compromises  a  debt, 
but  the  presumption  of  the  acquiescence  of  the  principal  does  not  arise,  unless  it  be  shown 
that  he  had  full  knowledge  of  the  transaction.    Abbe  v.  Rood.*  6  McL.,  108. 

§  358.  Principals,  by  many  years*  acquiescence  in  the  agreement  of  their  agent  to  accept 
land  in  satisfaction  of  a  debt  due  them,  are  held  to  have  ratified  it.  Hepburn  v,  Dunlap,  1 
Wheat.,  190. 

§  357.  Where  a  principal  gives  an  agent  a  power  of  attorney  to  collect  a  debt,  and  the 
agent  makes  the  collection,  or  substitutes  some  one  else  under  a  power  of  attorney  given  by 
him  to  make  the  collection,  the  principal  is  bound  when  for  six  years  he  has  taken  no  steps 
to  disavow  the  transaction,  even  if  the  original  power  of  attorney  is  informal,  insufficient,  or 
■even  void.    Buffalo  Bayou  Raibx)ad  Co.  v.  United  States,*  16  Ct.  CI.,  247. 

§  358.  An  agent  for  the  sale  of  bonds  bid  them  in  for  himself  at  public  sale  for  their  full 
value  at  that  time.  The  principal  being  aware  of  the  sale,  and  acquiescing  in  it  for  nearly 
-twelve  years,  is  conclusively  held  to  have  ratified  the  sale.    Marsh  v.  Whitmore,  21  Wall.,  183. 

§  359.  In  part.—  A  principal  must  accept  or  reject  the  acts  of  an  agent  as  an  entirety.  He 
'Cannot  avail  himself  of  what  operates  to  his  advantage,  and  discard  that  which  he  dislikes. 
■Coleman  v.  Stark,*  1  Oreg.,  118. 

§  360.  If  a  power  has  been  assumed  without  warrant  by  one  professing  to  act  as  agent,  the 
principal  may  ratify  or  annul  acts  done  under  such  power  when  informed  of  them.  But  he 
must  adopt  or  reject  the  whole  act ;  he  has  no  right,  without  the  consent  of  the  other  party, 
to  adopt  part  of  an  act  and  reject  part.    Wilcocks  v,  Phillips,  1  Wall.  Jr.,  66. 

g  361.  Principals  are  bound  by  the  misrepresentations  of  an  agent  in  making  a  sale,  if  the 
Bale  so  made  is  ratified  by  them.  They  cannot  bind  the  purchasers  by  a  ratification  in  part 
of  the  acts  of  their  agent,  and  repudiate  the  rest.  They  must  take  the  whole  or  none.  Treat- 
ing the  sale  as  valid,  they  are  bound  to  make  good  the  misrepresentations.  Hough  v.  Richard- 
rflon,  8  Story,  691 ;  Doggett  v.  Emerson,  3  Story,  735. 

§  362.  By  receiving  money  collected. —  The  voluntary  receipt  by  a  principal  of  money  col- 
lected by  his  agent  for  him,  and  his  signing  a  paper  at  the  time  of  such  receipt,  and  as  a  con- 
dition precedent  thereto,  which  is  intended  by  the  agent  as  a  ratification  of  his  acts,  binds  the 
principal  to  ratify  the  acts  of  the  agent  in  the  matter,     Weile  v.  United  States,*  7  Ct.  CI.,  540. 

§  363.  Rights  of  third  parties. — A  principal  cannot  ratify  the  unauthorized  act  of  his 
.agent  in  the  purchase  of  property,  where  the  rights  of  third  parties  have  intervened,  and  would 
be  defeated  thereby;  and  this  is  equally  true  where  the  rights  of  the  government  have  inter- 
vened.   Stoddart  v.  United  States,*  4  Ct.  CI.,  520. 

§  364.  By  bringing  suit—  Where  money  has  been  paid  to  one  acting  under  a  power  of 
attorney,. which  is  void  under  the  statute,  and  the  principal  sues  the  agent  for  the  amount, 
this  is  a  ratification  of  his  act  in  receiving  the  money,  and  discharges  the  one  so  paying  to  the 
agent    Bailey  v.  United  States,*  15  Ct  CI.,  512. 

§  365.  Where  property  was  purchased  by  an  agent  with  the  funds  of  his  principal,  with- 
-out  the  latter's  authority,  and  was  captured  by  the  armies  during  the  rebellion,  the  bringing 
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Bait  therefor  by  the  principal  in  his  own  name  is  not,  of  itself,  a  ratijS,cation  of  the  unauthoiv 
ized  purchase.    Stoddart  v.  United  States,*  4  Ct  CL,  519. 

§366.  Bringing  suit  on  a  covenant  in  an  agreement  to  submit  to  arbitration  is  a  ratification 
of  an  agent's  act  in  entering  into  the  same,  though  the  agent  enters  into  such  agreement  with* 
out  authority.    Smith  v,  Morse,  9  WalL,  82. 

§  867.  PnrchtiAe  by  accent.—  If  an  agent  acting  under  power  of  attorney  conveys  land  to* 
himself,  the  principal  only  has  a  right  to  complain,  and  if  he  ratifies  the  sale  it  vests  a  good 
title  in  the  agent.     Starr  v.  Stark,  2  Saw.,  623. 

§  368.  Authority  to  sell  real  estate,  or  a  ratification  of  the  act,  should  be  clearly  proved.. 
BoBseau  v,  O'Brien,  4  Hiss.,  895. 

§  369.  Miscellaneous. — An  agent  for  the  sale  of  lands  gave  A.  the  refusal  of  certain  timber 
lands  for  a  certain  time  at  a  certain  price.  A.  sold  the  lands,  the  purchaser  receiving  deeds- 
from  the  agent  and  not  from  A.  In  an  action  by  the  purchaser  to  set  aside  the  sale  on: 
accoimt  of  the  fraudulent  representations  of  A.,  it  was  held  that  the  facts  created  a  legal 
presumption  that  A.  acted  as  the  agent  of  the  principals,  and  of  their  agent,  and  he  and  they 
having  ratified  the  sale,  they  were  responsible  for  all  the  representations  of  A.  as  much  as  if 
they  had  given  precedent  authority.     Doggett  v.  Emerson,  8  Story,  737. 

§  370.  Where  the  master  of  a  ship,  by  direction  of  the  owners,  draws  a  bill  of  exchange  in 
his  own  name  for  the  pajrment  for  a  cargo,  and  the  owners  ratify  the  act,  they  are  in  the  same- 
situation  as  if  they  drew  the  bill  themselves,  and  are  responsible  in  the  same  manner.  Wal- 
lace V.  Agry,  4  Mason,  841. 

§  371.  In  admiralty  proceedings,  the  agent  of  absent  owners  may  libel  either  in  his  own* 
name,  as  agent,  or  in  the  name  of  his  principal,  as  he  thinks  best.  A  power  of  attorney, 
given  by  the  owners,  authorizing  an  agent  to  file  such  libel,  though  not  executed  till  after 
the  filing  of  the  libel,  is  a  good  ratification  of  the  filing  of  such  libel  in  his  own  name  in  be* 
half  of  the  owners.    Houseman  v.  Schooner  North  Carolina,  15  Pet,  49.  * 

IX.  Eevocation  of  Authority. 

SuvKASY-^ Bankruptcy  of  principal,  §  372.— By  a  state  of  war;  hind  of  money  to  be 

received,  §  878. 

§  372.  Whatever  might  be  the  effect  of  the  bankruptcy  of  the  principal  where  all  the  par- 
ties reside  in  the  same  country,  the  bankruptcy  of  the  principal  in  England  will  not  abrogate 
the  authority  of  the  agent  here  until  he  has  official  notice  of  such  bankruptcy.  Ogden  v. 
Gillingham,  §§  374,  875.    See  §  503. 

g  373.  An  agent  having  authority  to  collect  money  may,  it  seems,  receive  current  bank 
bills  which  pass  at  their  par  value  in  business  transactions  at  the  place  where  the  contract  is 
to  be  performed.  But  if  a  war  breaks  out,  so  that  intercourse  with  his  principal  becomes  im- 
lawful,  his  power  is  at  an  end,  and  he  has  no  right  to  receive  anything  in  payment  which  it 
would  be  unlawful  to  remit,  or  which  would  be  useless  to  his  principal.  Fretz  v.  Stover^. 
§§  87&-379.    See  §§  306,  823,  824,  894. 

PSTOTBS.— See  §§  S80-403.] 

OGDEN  V.  GILLINGHAM. 
(Circuit  Court  for  Pennsylvania:  1  Baldwin,  38-49.     1829.) 

Opinion  by  Hopkinson,  J. 

Statement  of  Facts. —  On  the  6th  of  July,  1826,  Thomas  Newbold,  then  of 
the  city  of  New  York,  but  about  to  depart  for  England,  appointed  Oliver  D.. 
Ward  and  George  H,  Newbold,  jointly  and  severally  his  attorneys,  forhimiand' 
in  his  name,  or  in  the  name  of  Thomas  Newbold  &  Co.,  authorizing  them  or 
either  of  them,  among  other  things,  "to  draw  such  bill  or  bills  of  exchange,, 
check  or  checks,  note  or  notes,  and  accept,  indorse  and  pay  the  same,  and  exe- 
cute and  deliver  such  instrument  or  instruments  in  writing  as  they  shall  con« 
aider  necessary  in  the  due  course  and  management  of  his  business.''  Shortly 
after  the  execution  of  this  power,  Thomas  Newbold  left  the  United  States,  and 
Oliver  D.  Ward  took  upon  himself  the  powers  given  him  by  that  instrument. 
He  transacted  all  the  business  of  Newbold  in  this  country,  opened  and  an- 
swered his  letters,  drew  drafts  and  bills  in  his  name  and  in.  his- behalf,  and  gen- 

242 


REVOCATION  OF  AUTHORITY.  §  878, 

erally  did  his  business.  In  the  exercise  of  this  trust  and  authority,  Mr.  Ward 
had  put  into  the  hands  of  the  defendants,  then  residing  in  Philadelphia,  a  cer- 
tain quantity  of  tin,  on  Newbold's  account,  and  instructed  them  to  sell  it.  On 
the  13th  of  March,  1888,  the  defendants  addressed  a  letter  to  Thomas  Newbold 
&  Co.,  New  York,  in  which  they  write : 

"Gentlemen:  Herewith  you  have  sales  of  three  hundred  boxes  tin,  which  we 
hope  will  be  satisfactory,  net  amount  2,569  dollars  72  cents,  which  you  can 
value  on  us  for,  payable  on  the  19th  instant,  say  twenty -five  hundred  and  sixty- 
nine  dollars  and  seventy-two  cents. 

"Tours,  very  respectfully, 

"GlLLINGHAM,    MfTCHELL   &   Co." 

This  letter,  of  course,  was  received  by  the  agent,  Oliver  D.  Ward,  and  opened 
by  him.  He  was  known  by  the  defendants  to  have  this  authority,  as  several 
letters  had  passed  between  them  on  the  subject  of  this  tin.  At  the  time  Mr. 
Ward  received  the  above  letter,  Thomas  New  bold  was  indebted  to  the  plaintiffs, 
Ogden,  Ferguson  <fe  Co.,  and  continued  so  after  this  suit  was  brought.  Mr. 
"Ward  had  some  money  in  his  hands  to  pay  them  on  account  of  their  advances 
to  Newbold.  After  receiving  the  letter,  he  went  to  them,  showed  them  the 
defendants'  letter^  and  offered  to  give  them  a  draft  on  the  defendants  for  the 
amount  stated  in  the  letter,  which  they  agreed  to  receive  a%  cash.  There  was 
more  than  this  amount  due  them  by  Thomas  Newbold.  On  the  15th  of  the 
same  March,  that  is,  two  days  after  the  date  of  the  defendants'  letter.  Ward 
drew  a  draft  on  the  defendants  for  the  recovery  of  which  the  present  action 
was  brought.  The  draft  is  as  follows: 
«  $2,569.72.  New  Toek,  March  15,  1828. 

"  On  the  19th  instant,  without  grace,  please  to  pay  to  the  order  of  Messrs. 
Ogden,  Ferguson  &  Co.,  twenty-five  hundred  and  sixty-nine  dollars  and  sev- 
enty-two cents,  value  received,  and  charge  the  same  to  your  obedient  servants. 

"Thomas  Newbold  &  Co. 

"PerO.  D.Ward. 

"  To  Messrs.  Gillingham,  MrrcHELL  &  Co.,  Philadelphia." 

It  will  be  observed  that  this  bill  is  drawn  precisely  in  conformity  with  the 
letter  of  the  defendants  in  every  essential  particular.  It  is  for  the  same  amount ; 
it  is  payable  on  the  19th  instant,  without  the  usual  grace;  it  is  unquestionable 
that  the  letter  describes  the  bill  which  may  be  drawn,  and  the  bill  actually 
drawn  is  according  to  that  description.  At  the  time  of  these  transactions  in 
Philadelphia  and  New  York,  as  it  afterwards  appeared,  Thomas  Newbold  had 
become  a  bankrupt  in  England.  There  was  a  report  of  this  in  New  York  before 
the  draft  was  drawn,  but  Mr.  Ward,  the  agent,  was  not  officially  informed  of 
it  until  the  17th  of  March,  when  the  attorney  under  the  assignees  superseded 
Mr.  Ward  in  his  agency.  When  this  bill  was  presented  to  the  defendants, 
which  was  on  the  17th  of  March,  they  replied  that  it  could  not  be  paid  for  want 
of  authority,  and  it  was  accordingly  protested. 

This  action  is  brought  against  the  defendants  on  their  acceptance  of  the  bill 
according  to  the  usage  and  custom  of  merchants,  and  the  question  is,  are  the 
plaintiffs  entitled  to  recover  in  this  action  ?    The  prominent  facts  of  the  case  are : 

1.  A  clear  authority  given  by  the  defendants  to  draw  the  bill  upon  them, 
which  is  sufficiently  described,  and  was  afterwards  drawn  in  conformity  with 
the  authority  and  description,  and  a  promise  or  undertaking,  that,  if  such  a  bill 
were  drawn,  it  would  be  accepted.  It  is  true  they  do  not  say  in  the  terms,  if 
you  draw  such  a  bill,  we  will  accept  it;  but  they  use  a  mercantile  phrase,  per- 
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fectly  well  and  universally  understood  to  mean  the  same  thing,  that  is,  "  which 
you  can  value  on  us  for,"  or  which  you  can  draw  on  us  for;  and  to  say  that 
Newbold  may  draw,  is  to  promise  that  they  will  accept ;  otherwise,  a  paltry 
equivocation  would  be  allowed  to  defeat  a  clear  engagement,  and  to  destroy 
all  commercial  faith  and  confidence.  2.  When  the  defendants  gave  this 
authority  to  draw,  and  this  promise  to  accept,  they  had  in  their  hands,  and  still 
have,  funds  of  the  drawer,  more  than  sufficient  to  answer  the  bill.  3.  The  bill 
was  drawn  after  the  promise  was  made,  and  promptly  after  it  was  received. 
There  was  no  unreasonable  delay  in  drawing,  which  by  any  possibility  could 
have  prejudiced  the  defendants.  4.  The  bill  was  drawn  in  consequence  of  the 
promise  contained  in  the  letter  of  the  13th  of  March,  1828.  That  letter  was 
shown  to  the  payees  of  the  bill  as  the  authority  of  the  drawer;  and  the  bill 
was  taken  by  the  plaintiffs  as  so  much  cash,  on  the  faith  and  credit  of  that 
letter.  5.  The  bill  was  taken  for  an  antecedent  debt,  and  not  for  money 
advanced  particularly  upon  it. 

§  3  7  4.  Authority  given  to  draw  a  hUZ  is  an  acceptance  of  a  hill  drawn  pursuant 
to  the  authority. 

On  these  facts  a  verdict  was  taken  for  the  plaintiffs  for  $2,822.82,  subject  to 
the  opinion  of  the  court,  on  the  following  points: 

1.  Whether  there  was  an  acceptance  of  the  bill 

2.  Whether  the  bankruptcy  of  Thomas  Newbold  took  away  the  authority  of 
his  agent  to  draw  the  bill. 

On  the  first  point,  it  is  not  necessary  to  consult  the  English  cases  for  infor- 
mation or  authority  (although  I  think  them  very  clear)  when  the  law  of  the 
subject  has  been  examined  and  settled  by  the  supreme  court  of  our  country. 
In  the  case  of  Coolidge  v.  Payson,  as  reported  in  2  Wheat.,  66,  the  English 
decisions  are  examined  by  the  chief  justice,  who  delivered  the  opinion  of  the 
court,  beginning  with  Pillam  &  Eose  v.  Van  Mierop  &  Hopkins,  3  Burr.,  1663 ; 
and  it  is  considered  by  the  chief  justice  that  there  is  no  essential  difference  be- 
tween that  case  and  the  one  before  the  supreme  court.  The  chief  justice  dis- 
tinctly states  the  question  in  Coolidge  v.  Payson  to  be,  "  does  a  promise  to 
a<)cept  a  bill  amount  to  an  acceptance  to  a  person  who  has  taken  it  on  the 
credit  of  that  promise,  although  the  promise  was  made  before  the  existence  of 
the  bill,  and  although  it  is  drawn  in  favor  of  a  person  who  takes  it  for  a  pre- 
existing debt."  I  am  at  a  loss  to  conceive  how  the  question  in  the  case  before 
this  court  can  be  stated  in  more  precise  and  comprehensive  terms  in  all  its  es- 
sential points.  On  my  construction  of  the  letter  the  promise  to  accept,  was 
made,  the  bill  was  taken  on  the  credit  of  the  promise;  the  promise  was  made 
before  the  existence  of  the  bill,  and  it  was  drawn  in  favor  of  a  person  who  took 
it  for  a  pre-existing  debt.  The  answer,  therefore,  which  the  supreme  court  gave 
to  this  question  in  the  case  of  Coolidge  v.  Payson  must  be  the  answer  of  this 
court  in  this  case.  That  answer  is  thus  given:  "It  is  of  much  importance  to 
merchants  that  this  question  should  be  at  rest.  Upon  a  review  of  the  cases 
which  are  reported,  this  court  is  of  opinion  that  a  letter  written  within  a  rea- 
sonable time  befo7'e  or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terras 
not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance  bind- 
ing the  person  who  makes  the  promise."  The  judgment  of  the  court  below 
was  aflBrmed.  On  the  first  point,  therefore,  I  am  of  opinion  that  there  was  a 
full  and  binding  acceptance  by  the  defendants  of  the  bill  on  which  this  suit  is 
brought 
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§  376.  Where  the  principal  hecomes  hankrupt  in  England^  the  authority  of  the 
a^ent  here  is  not  abrogated  until  Tie  has  official  notice  of  such  hankrvptcy. 

2.  Did  the  bankruptcy  of  Thomas  Newbold  take  away  the  authority  of  his 
agent,  O.  Ward,  to  draw  this  bill?  for  if  he  had  no  authority  to  draw  the  bill 
it  cannot  aflfect  the  funds  of  Thomas  Newbold,  on  which  it  was  drawn ;  and 
the  letter  of  the  defendants  gave  a  right  only  to  Thomas  Newbold  &  Co.,  or 
one  possessing  their  authority  to  draw.  The  power  of  attorney  given  in*  July, 
1826,  by  Newbold  to  Ward,  was  full  and  explicit  for  this  purpose,  and,  unless 
afterwards  revoked  or  annulled,  it  continued  when  this  bill  was  drawn.  The 
agency  of  Ward  was  well  known  to  the  plaintiffs;  they  had  dealt  with  him  in 
that  capacity.  The  bankruptcy  of  Thomas  Newbold  in  England,  prior  to  the 
drawing  of  this  bill  in  New  York,  is  the  only  circumstance  relied  on  to  sup- 
port the  position  that  the  powers  of  Mr.  Ward,  as  the  agent  of  ISTewbold,  were 
determined  and  annulled  at  the  time  he  drew  the  bill  for  Thomas  Newbold  & 
Co.  Was  such  the  legal  operation  and  effect  of  the  bankruptcy  under  the  cir- 
cumstances of  this  case?  In  the  first  place,  had  Ward  when  he  drew  the  bill, 
or  the  plaintiffs  when  they  took  it  in  payment  as  cash,  notice  of  the  bank- 
ruptcy? We  have  no  evidence  on  this  point  but  from  Mr.  Ward  himself  on  his 
cross-examination ;  nor  have  the  defendants  attempted  to  strengthen  what  he 
has  said,  or  to  enlarge  it  by  other  testimony  in  the  city  of  New  York  or  else- 
where. Mr.  Ward  says,  "  that  he  had  heard  it  reported  in  New  York  that 
Thomas  Newbold  was  a  bankrupt  before  he  gave  the  aforesaid  draft;  but  was 
not  officially  informed  of  it  until  Monday,  the  17th  of  March,  1828,  about 
eleven  o'clock  A.  M.,  when  Mr.  Smith,  the  attorney  for  the  assignees  under  the 
commission  of  bankruptcy,  superseded  him  in  his  agency  aforesaid."  Can  Mr. 
Ward  be  considered  to  have  any  notice  of  the  bankruptcy  which  he  was  bound 
to  regard,  or  would  have  been  justified  in  regarding,  until  the  17th  of  March? 
He  did  not  consider  himself  to  be  superseded  in  his  agency  till  .that  iiime.  If 
he  had  ceased  to  act  on  the  mere  report  of  the  bankruptcy,  and  it  had  after- 
wards turned  out  to  be  unfounded,  as  many  reports  in  a  great  commercial  city 
daily  prove  to  be,  and  his  principal  had  suffered  in  his  property  or  credit  by 
such  precipitancy,  it  would  hardly  have  protectefd  Mr.  Ward  from  a  responsi- 
bility for  the  damages  sustained,  if  he  had  merely  proved  the  existence  of  a 
vague  report,  vouched  by  nobody  and  without  any  known  name  or  authority. 
Weak,  however,  as  this  report  was  as  a  foundation  for  belief  and  adoption  as 
a  rule  of  action,  it  does  not  appear  that  it  had  reached  the  ears  of  the  plaintiffs, 
who  had  acted  in  entire  good  faith  in  taking  this  bill.  On  this  view  of  this 
part  of  the  case,  we  must  consider  the  effect  of  the  bankruptcy  upon  the  power 
of  attorney  and  the  acts  of  the  agent  as  if  those  acts  were  done  without  any 
knowledge  or  notice  of  the  bankruptcy. 

If  it  were  desirable  or  proper  to  discuss  in  this  place  abstract  questions  not 
necessary  to  the  decision  of  the  case  in  hand,  such  speculations  might  be  in- 
dulged on  this  occasion.  How  does  the  bankruptcy  of  the  principal  affect  his 
power  of  attorney  and  the  authority  of  the  agent  under  it?  Is  it  by  a  direct 
and  immediate  operation  upon  the  instrument  or  letter  of  attorney ;  or  only 
indirect  and  consequential,  by  divesting  both  the  bankrupt  principal  and  his 
agent  of  all  property  on  which  the  power  can  act?  This  question  would  be 
tested  by  supposing  a 'species  of  property  (and  Judge  Washington  thought 
there  might  be  such)  which  does  not  pass  by  the  assignment  of  the  commis- 
sioners. Would  the  power  of  the  agent  over  such  property  be  revoked  and 
determined  by  the  bankruptcy ;  or,  in  the  present  case,  was  the  drawing  of  the 
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bill  an  unauthorized  and  void  act ;  a  nullity  not  only  in  relation  to  the  fund  on 
which  it  was  drawn,  but  to  every  intent  and  purpose  to  which  the  bill  might 
be  applied?  Could  the  holder  prove  it  as  a  debt  under  the  commission,  or  if 
its  date,  being  subsequent  to  the  bankruptcy,  would  exclude  it,  would  the  bank- 
rupt be  liable  for  it  as  not  being  within  his  certificate  and  discharge?  The 
principal  himself  has  done  nothing  to  revoke  the  power;  and  if  it  be  annulled, 
it  must  be  so  by  the  legal  operation  of  the  assignment  to  the  commissioners ; 
but  that  assignment  contains  no  terms  to  transfer  anything  but  the  property, 
effects  and  credits  of  the  bankrupt.  If  the  whole  operation  of  the  bankruptcy 
and  the  assignment  is  on  the  property  of  the  bankrupt,  and  it  can  reach  the 
agency  only  by  and  through  the  property,  it  is  the  unquestionable  law  of  this 
court,  derived  both  from  the  supreme  court  of  the  United  States  and  the  su- 
preme court  of  this  state,  that  the  bankrupt  law  of  a  foreign  country  is  in- 
capable of  operating  as  a  legal  transfer  of  property  in  the  United  States;  that 
an  assignment  by  law  has  no  legal  operation  out  of  the  territory  of  the  law 
maker;  and,  in  the  case  decided  in  Pennsylvania,  an  American  creditor  attach- 
ing in  the  United  States  the  property  of  a  bankrupt  debtor,  who  had  become 
bankrupt  in  England  before  the  attachment  was  issued  and  laid,  was  preferred 
to  the  assignees  of  the  commissioners.  On  what  principle  can  we  say  that  a 
debt  actually  paid  in  this  country  by  the  bankrupt  or  his  authorized  agent,  or 
which  is  the  same  thing,  that  an  appropriation  by  the  agent  and  the  acceptance 
by  the  creditor  of  the  bankrupt  in  the  United  States,  of  certain  funds  of  the 
bankrupt,  also  in  the  United  States,  shall  be  defeated  by  the  assignment  under 
the  commission  in  England?  Why  is  such  a  creditor,  to  whom  it  may  be  said 
the  funds  have  been  paid  and  delivered,  at  least  against  the  bankrupt  and  all 
claiming  by  and  under  him,  by  the  delivery  and  acceptance  of  the  bill,  to 
be  in  a  worse  situation  than  a  creditor  who  has  laid  his  attachment  on  the 
same  property  or  funds,  which  is  liable  to  litigation  and  dispute  in  various 
ways? 

The  cases  cited  by  the  defendants'  counsel  to  show  the  effect  of  a  bankruptcy 
upon  an  agency  in  England ;  all  the  parties  residing  there ;  all  subject  to  the 
law  there,  and  all  having  notice  of  the  bankruptcy,  have  no  application  to  a 
case  like  the  present ;  nor  does  the  modus  operandi  by  which  the  agency  is  de- 
stroyed in  England  by  a  bankruptcy  appear  in  any  of  these  cases.  The  case 
here  is  this:  the  agent  held  in  his  possession  a  full  and  unquestioned  power  of 
attorney,  and  had  acted  under  it  for  two  years  antecedent  to  this  transaction; 
he  was  known  and  recognized  and  dealt  with  as  the  agent  of  Thomas  New- 
bold,  both  by  the  acceptor  of  the  bill  and  the  person  in  whose  favor  it  was 
drawn,  and  to  whom  it  was  delivered  as  so  much  cash,  in  paj'^ment  of  a  hona 
fde  debt  due  to  him  from  the  principal.  The  agent  who  drew  the  bill,  and  the 
payee,  were  both  resident  in  the  city  of  New  York,  where  the  bill  was  drawn, 
and  the  defendants,  on  whom  it  was  drawn,  resided  in  the  city  of  Philadelphia, 
having  in  their  hands  the  funds  belonging  to  the  principal  on  which  the  draft 
was  made.  At  the  time  the  bill  was  drawn  by  the  agent  and  delivered  to  the 
plaintiffs,  neither  of  them  had  any  notice  of  the  bankruptcy  of  the  principal, 
which  took  place  in  England.  In  such  a  case,  I  am  clear  that  the  bankruptcy 
has  no  eflfect  upon  the  acts  of  the  agent,  whatever  its  general  operation  on  the 
agency  may  be.  The  fund  in  the  hands  of  the  defendants,  to  the  amount  of 
their  acceptance,  was  appropriated  to  the  use  of  the  plaintiffs,  and  they  are 
entitled  to  recover  that  amount  in  this  action. 

Let  judgment  on  the  verdict  be  entered  for  the  plaintiffs. 
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FRETZ  V.  STOVER. 
(23  WaUace,  198-308.     1874) 

Appeal  from  U.  S.  District  Court,  Eastern  District  of  Virginia. 

Statement  of  Facts. —  On  February  25, 1861,  a  suit  was  compromised  between 
IFretz  and  wife,  of  Pennsylvania,  and  Stover,  of  Virginia,  by  which  the  latter 
executed  a  bond,  secured  upon  real  estate,  for  $2,366,  payable  March  1,  1863. 
The  bond  and  mortgage  were  left  in  the  hands  of  Chilton,  Fretz's  attorney, 
iand  in  April,  1861,  the  civil  war  began,  and  intercourse  between  Pennsylvania 
and  Virginia  was  suspended.  In  1862  the  bond  was  paid  by  Stover  to  Chilton, 
partly  in  Confederate  money  and  partly  in  the  issues  of  Virginia  banks,  which 
were  based  on  Confederate  bonds.  Fretz  did  not  learn  this  until  1866.  Chilton 
•died  insolvent  in  1867,  and  in  1869  Fretz  and  wife  filed  this  bill,  charging  a 
fraudulent  combination  between  Stover  and  Chilton,  which  Stover's  answer 
•denied.  Fretz's  testimony  as  a  witness  in  the  case  was  to  the  effect  that  Chil- 
ton had  no  authority  to  collect  the  money  at  all,  and  that  he,  Chilton,  owed 
him  more  than  his  professional  services  were  worth.  Stover  died  pending  the 
«uit,  and  his  executor  made  the  additional  defense  that  Fretz's  long  silence  and 
.acquiescence  ratified  the  payment  to  Chilton.  There  was  no  replication  to 
either  answer.     The  bill  was  dismissed.     Fretz  appealed. 

§  376.  The  wafit  of  a  replication  mvst  he  objected  to  in  the  court  ielow. 

Opinion  by  Mr.  Justice  Davis. 

At  the  outset  of  this  case  we  are  met  with  the  objection  that  there  is  no 
replication  in  the  record ;  but  this  objection,  on  the  authority  of  Clements  v. 
Moore,  6  Wall.,  310,  should  have  been  made  in  the  court  below.  Not  having 
been  made  there,  it  will  be  considered  as  having  been  waived.  It  would  work 
great  injustice  in  this  case  to  allow  it  to  be  taken  here  for  the  first  time,  for 
manifestly  the  submission  was  not  on  bill  and  answer,  for  proofs  were  taken, 
and  it  is  to  be  presumed,  in  the  absence  of  anything  in  the  record  to  the  con- 
trary, that  they  were  considered  by  the  court  in  the  disposition  of  the  cause. 

§  377,  The  answer  to  a  hiU  of  revivor  brings  nothing  into  the  case  but  the  suc- 
cession of  the  new  party;  no  replication  necessary. 

So  far  as  the  answer  to  the  bill  of  revivor  was  concerned,  no  formal  replica- 
tion was  required  to  avoid  its  effect  as  evidence  in  the  cause.  Nothing  could 
be  brought  into  the  litigation  by  the  bill  of  revivor  besides  the  mere  question 
whether  the  brother,  brought  in  on  the  bill  of  revivor,  was  the  executor  of  the 
will  of  Stover,  and  his  legatee  and  devisee,  for  Catharine  Fretz  had  been  made 
a  party  to  the  original  suit  before  answer  was  made  to  it.  Story's  Eq.  PL, 
§  377.  The  new  defenses,  therefore,  set  up  in  the  answer  to  the  bill  of  revivor, 
were  not  pertinent  to  it,  and  cannot  be  considered  in  the  case.  Gunnell  v.  Bird, 
10  Wall.,  308, 

§  378,  The  authority  of  an  agent  to  collect  money  ts  revoked  on  the  h*eaJcing 
imtof  a  war.    {See  §  394.) 

We  are  brought,  therefore,  directly  to  the  question  whether  the  payments 
by  Stover  to  Chilton  were,  under  the  circumstances  surrounding  the  parties,  of 
Any  validity.  It  is  argued  by  the  appellants  that  the  bond  was  not  left  with 
Chilton  for  collection  at  all,  but  only  for  safe  keeping  until  it  matured ;  but  the 
bill  avers  the  fact  to  be  otherwise,  and,  naturally  it  must  have  been  so.  Chilton 
had  been  the  attorney  of  Fretz  and  wife  tlirough  a  protracted  and  angry  liti- 
gation, and,  as  the  evidence  shows,  assisted  at  the  compromise  of  it.  This 
compromise  was  effected  in  February,  1861,  and  contemplated  several  transac- 
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tions  which  could  not  be  completed  until  after  Fretz's  return  to  Pennsylvania. 
Among  these  was  the  execution  of  the  bond  and  deed  of  trust  in  question. 
As  Fretz  could  not  in  person  see  that  the  papers  were  properly  drawn,  he  in- 
trusted that  duty  to  Chilton,  and  the  additional  duty  of  having  the  deed 
recorded.  It  was  undoubtedly  expected,  at  the  time,  that  before  the  bond  ma- 
tured Fretz  would  hold  frequent  communications  with  Chilton,  and  this  may 
account  for  nothing  being  said  on  the  subject  of  collecting  the  bond.  There 
was  no  necessity  for  it,  as  the  bond  had  a  long  time  to  run,  and,  besides,  no 
trouble  was  anticipated  about  the  collection  of  it.  It  is,  however,  fairly  to  be 
inferred  from  the  relation  between  the  parties  that  Chilton  had  authority  to 
collect  and  transmit,  in  the  absence  of  any  specific  directions  on  the  subject. 
And  if  war  had  not  intervened,  and  he  had  not  been  told  to  collect  the  bond 
in  legal  currency  alone,  he  would  have  been  authorized  to  receive  payment  ia 
current  bank  bills  which  passed  at  their  par  value  in  business  transactions  at 
the  place  where  the  contract  was  to  be  performed.  But  if  this  rule  holds 
good  when  the  country  is  at  peace  and  undisturbed  by  civil  commotion,  it  has 
no  application  in  a  state  of  war  like  that  of  the  late  rebellion.  That  rebellion 
effected  a  change  in  the  status  of  the  parties  to  this  contract,  and  in  the  rela- 
tions between  the  appellants  and  Chilton.  Although  the  country  was  unquiet 
when  these  parties,  in  February,  1861,  settled  their  differences,  yet  it  would  be 
a  violent  presumption  to  suppose  that  they  anticipated  the  changed  con- 
dition of  things  which  soon  after  occurred.  They  doubtless  acted  on  the 
belief  that  the  difficulties  which  threatened  the  peace  of  society  Avould  be  ad- 
justed, and  the'  monetary  affairs  of  the  country  remain  as  they  were.  On  this 
theory  they  concluded  their  agreement,  and  Fretz  repaired  to  his  home  in  Penn- 
sylvania, leaving  Chilton  to  see  that  Stover  performed  his  part  of  it.  It  may 
be  that  it  was  not  expected  that  the  bond  which  Chilton  obtained  from  Stover 
would  be  paid  in  specie,  but  at  least  it  was  expected  that  it  would  be  paid  in 
current  bank  notes,  redeemable  on  presentation  at  the  counter  of  the  banks 
issuing  them.  At  any  rate,  it  was  executed  with  reference  to  the  standard  of 
value  then  existing  in  the  United  States. 

The  war  occurred,  and  Fretz  was  prohibited  by  the  law  of  the  government 
under  which  he  lived  from  holding  communication  with  Virginia.  If  some 
persons  did  take  the  risk  and  cross  the  line  in  order  to  save  their  property,  cer- 
tainly Fretz,  who  did  not  choose  to  break  the  law  and  encounter  the  danger, 
cannot  be  held  responsible  for  not  going  to  Virginia  and  withdrawing  the  bond 
and  deed  of  trust  from  the  hands  of  Chilton.  When,  in  1864,  he  first  heard 
from  Chilton,  he  was  told  his  papers  were  tofe  and  would  be  kept  so,  as  noth- 
ing but  Confederate  money  could  be  collected,  which  was  valueless.  And  not 
until  1866  did  he  learn  the  truth,  although  after  the  war  closed  he  had  fre- 
quent personal  interviews  with  Chilton.  This  conduct  of  Chilton's  shows  his 
consciousness  that  he  had  attempted  to  wrong  his  principals,  and  his  unwilling- 
ness to  disclose  his  culpability.  But  it  is  of  no  importance  what  he  attempted 
to  do,  for  his  principals  are  not  bound  by  his  wrongful  acts.  If  he  was  author- 
ized, when  he  received  the  bond,  to  collect  it  when  due  in  bank  bills  which  wer^ 
current  in  Virginia  at  the  time,  this  authority  was  conferred  in  ignorance  of,, 
and  without  reference  to,  the  contingency  of  war,  and  in  the  nature  of  things 
was  revoked  when  war  broke  out.  The  authority  to  collect  was  based  on  the 
power  to  remit,  and  this  it  was  impracticable,  as  well  as  unlawful,  to  do.  Be- 
sides this,  the  authority  to  receive  bank  bills  at  all,  in  the  collection  of  debts, 
only  rests  on  the  theory  that  they  pass  as  money  at  their  par  value  by  the 
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common  consent  of  the  community,  and  can  be  used  by  the  principal  where 
he  lives,  in  the  common  transactions  of  life.  But  when  this  is  not  the  case, 
and  war  has  disturbed  the  country  to  that  extent  that  the  paper  used  in  Vir* 
ginia  to  pay  debts  is  of  no  value  in  Pennsylvania,  there  is  no  longer  any  au- 
thority to  take  it  by  an  agent  living  in  Virginia  in  discharge  of  a  debt  due  a 
citizen  of  Pennsylvania.  If  it  were  otherwise,  then,  as  long  as  the  war  lasted, 
every  northern  creditor  of  southern  men  was  at  the  mercy  of  the  agent  he 
had  employed  before  the  war  commenced.  And  his  condition  was  a  hard  one. 
Directed  by  his  government  to  hold  no  intercourse  with  his  agent,  and  there- 
fore unable  to  change  instructions  which  were  not  applicable  to  a  state  of  war, 
yet  he  was  bound  by  the  acts  of  his  agent  in  the  collection  of  his  debts  the 
same  as  if  peace  prevailed.  It  would  be  a  reproach  to  the  law  if  creditors, 
without  fault  of  their  own,  could  be  subjected  to  such  ruinous  consequences. 

§  379.  A  debtor  has  no  right  to  pay  a  debt  due  to  an  alien  enemy  in  currency 
that  would  be  useless  to  him  and  could  not  be  transmitted  to  him. 

If  Chilton  could  not  receive  payment  of  the  bond  in  Confederate  paper  and 
Virginia  bank  notes,  neither  had  Stover  the  right  to  pay  them.  It  was  a  void 
act  on  his  part  to  attempt  to  discharge  his  debt  in -this  way,  as  well  as  a  fraud 
in  Chilton  to  suffer  him  to  do  so.  His  obligation  when  the  bond  fell  due  was 
to  pay  it  in  the  legal  currency  of  the  United  States,  and  yet  he  tries  to  dis- 
charge it  in  paper  worthless  to  Fretz,  and  with  knowledge  that,  worthless  as  it 
was,  it  could  not  be  sent  to  him.  If  it  be  true  that  he  did  not  represent  Fretz, 
still  he  had  no  right  to* do  an  act  of  gain  to  himself,  but  of  no  benefit  to  Fretz. 
Besides,  what  ground  had  he  for  supposing  that  Fretz  gave  authority  to  Chilton 
to  make  such  a  sacrifice?  As  a  sensible  man  he  must  have  known  that  this 
could  not  be  so,  especially  as  the  debt  was  secured  by  a  deed  of  trust  on  a  valu- 
able farm.  It  is  impossible  to  escape  the  conviction  that  there  was  collusion 
between  Chilton  and  Stover  in  the  transaction,  but  whether  this  be  so  or  not, 
the  transaction  itself  was  invalid.  In  recognition  that  this  might  bo  the  judg- 
ment of  the  court.  Stover  asks  that  his  payments  may  be  applied  towards  the 
debt  for  professional  services  due  Chilton  from  the  appellants.  Without  stop- 
ping to  inquire  whether  this  could  be  done,  if  the  appellants  owed  Chilton  any- 
thing, it  is  enough  to  say  that  the  evidence  shows  that  the  indebtedness  is  the 
other  way.  It  is  claimed  that  the  Virginia  bank  notes  at  least  should  be 
treated  as  payment  pro  tanto,  but,  as  we  are  advised,  the  difference  between 
their  market  value  and  that  of  Confederate  bonds  and  notes  was  merely  nom- 
inal during  the  war,  and  when  it  ended  the  bank  notes  were  worthless,  being 
only  secured  by  Confederate  bonds.  Apart  from  this,  the  evidence  shows  they 
were,  when  paid,  equally  with  Confederate  paper,  valueless  in  Pennsylvania. 

The  views  taken  of  this  case  accord  with  Ward  v.  Smith,  7  Wall.,  451,  and 
are  supported  by  the  court  of  appeals  of  Virginia  in  Alley  et  al.  v,  Kogers,  19 
Qratt.,  381.  It  follows  from  what  has  been  said,  that  the  bond  given  by 
Charles  Stover  to  Isaac  Fretz  and  Catharine,  his  wife,  has  not  been  paid,  or  any 
part  of  it,  and  that  the  deed  of  trust  to  secure  it  is  still  a  subsisting  security  in 
full  force  and  effect. 

Decree  reversed  and  the  cause  remanded,  with  instructions  to  enter  a  decree 
for  Catharine  Fretz,  survivor  of  her  husband,  in  conformity  with  this  opinion. 

.  Heversal  and  remand  accordingly, 

§  380.  In  g^eneral. —  An  agency  ordinarily  continuing  at  the  wiU  of  the  principal,  in  this 
case  a  foreign  insurance  company,  held  not  changed  in  that  respect  and  so  irrevocable  before 
the  end  of  the  fisc€d  year,  by  reason  of  the  insurance  company's  having  reported  the  agent,  as 
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such,  to  the  state  auditor  in  its  annual  reports  to  him.  Davis  v.  Niagara  Fire  Ins.  Co..  12  Fed. 
R,  282.    See  §§40,  60. 

§  381.  An  agency  for  the  sale  of  land  terminates  on  the  execution  and  delivery  of  a  good 
And  sufficient  deed  and  payment,  and  is  not  continued  though  a  quit-claim  deed,  not  trans- 
ferring title,  but  obtained  as  matter  of  extra  precaution,  remains  to  be  executed.  Walker  v. 
Derby,  5  Biss.,  146. 

§  382.  It  seems  that  the  agency  of  the  master  of  a  ship  is  terminated  by  the  total  loss  of 
the  ship.    General  Interest  Ins.  Co.  v,  Ruggles,  12  Wheat,  418. 

§  388.  After  an  agent  has  engaged  in  the  business  of  the  agency,  the  principal  may  at  any 
time  revoke  his  power  and  dismiss  him  from  his  service.  But  if  his  power  is  thus  revoked, 
the  principal  will  be  responsible  to  him  for  any  engagements  he  may  have  entered  into,  and 
any  liabilities  he  may  have  incurred  in  good  faith  in  the  proper  business  of  his  agency  before 
he  had  notice  of  the  revocation  thereof.    United  States  v,  Jarvis,  Da  v.,  2^. 

g  384.  Mere  general  representations  of  the  secretary  of  an  insurance  company,  in  the 
absence  of  authority  to  bind  the  company  in  that  respect,  do  not  constitute  a  binding  promise 
of  the  comi>any  to  continue  the  agent  in  its  employment  for  a  fixed  term.  Davis  v,  Niagara 
Fire  Ins.  Co.,  12  Fed.  R.,  282. 

§  385.  Persons  who  deal  with  an  agent  before  notice  of  a  revocation  of  his  authority  are 
not  affected  by  such  revocation.    Hatch  v.  Coddington,  5  Otto,  48. 

§  886.  Power  of  attorney. —  An  agent,  acting  under  a  power  of  attorney,  has  no  authority 
to  dispose  of  the  property  after  the  principal  has  assigned  his  interest.  Perkins  v.  Currier,*  3 
Woodb.  &  M.,  69.    See  §  402. 

§  387.  It  seems  that  the  giving  of  a  second  power  of  attorney  to  another  party  to  do  the 
same  act  is  not  a  revocation  of  the  first,  unless  made  so  in  express  terms.  Starr  v.  Stark,  2 
Saw.,  630;  Hatch  v,  Coddington,  5  Otto,  48. 

§  388.  It  seems  that  a  power  of  attorney  is  not  revoked  by  the  appointment  of  another 
Agent  at  the  same  place  to  transact  the  same  sort  of  business,  even  though  the  first  attorney 
is  notified  of  such  appointment.    Coleman  v.  Stark,*  1  Oreg.,  116. 

g  389.  The  revocation  of  a  power  of  attorney  can  have  no  force  till  the  agent  himself  has 
notice  thereof.    Weile  v.  United  States,*  7  Ct.  CI.,  539. 

§  390.  By  death  of  principal. —  The  authority  conferred  by  a  power  of  attorney  is  revoked 
by  the  death  of  the  principal,  except  so  far  as  the  power  is  coupled  with  an  interest  in  the 
aubject  matter.  So  where  a  power  was  conferred  upon  an  agent  to  sell  property  and  pay  cer- 
tain debts,  due  partly  to  himself,  and  the  debts  mentioned  were  paid  during  the  life-time  of 
the  grantor,  the  authority  conveyed  by  the  power  was  extinguished  at  the  death  of  the 
grantor,  and  a  conveyance  made  afterwards  by  the  agent  was  void.  Boone  v,  Clarke,  3  Cr. 
O.  C,  890.  So  where  the  specifications  in  an  application  for  a  patent  were  amended  after  the 
death  of  the  principal,  and  in  his  name,  it  was  held  that  the  power  of  attorney  was  revoked 
by  the  death  of  the  principal  Eagletou  ManuTg  Co.  v.  West,  etc.,  Manufg  Co.,  18  Biatch., 
223.    See  §508. 

§  39 1.  If  an  act  of  agency  be  done  subsequent  to  the  death  of  the  principal  the  act  is  void, 
though  the  death  is  unknown  to  the  agent.  So  held  where  authority  assumed  was  derived 
from  possession  of  warrant  to  locate  lands  for  principaL    Gait  v.  Qalloway,  4  Pet,  844 

§  392.  Where  an  attorney  is  employed  to  prosecute  a  claim  by  an  agent  having  authority 
to  make  such  employment,  the  death  of  the  principal  does  not  dissolve  the  contract  with  the 
attorney,  and  he  has  a  lien  on  the  amount  received  for  his  services.  Wylie  v,  Coxe,  15 
How.,  419. 

§  893.  The  death  of  the  principal  revolves  the  authority  of  an  agent  to  receive  notices  for 
him.  (Followed  in  Bank  of  Washington  v.  Peirson,  2  Cr.  C.  C,  686.)  Brent  v.  Bank  of 
Washington,  2  Cr.  C.  C,  517. 

§  894.  War. —  The  a^nt  in  the  south,  of  a  loyal  citizen  at  the  north,  was  authorized  dur- 
ing the  war  to  collect  debts  due  his  principal,  and  to  protect  the  fund  received  by  investment, 
and  the  principal  can  follow  the  money  collected,  and  become  the  owner  of  the  property  into 
which  it  has  been  turned,  at  the  end  of  the  war.    Stoddart  v.  United  States,*  6  Ct.  CL,  349. 

§  395.  The  owner  of  lands  gave  a  power  of  attorney  to  his  brother  to  sell  them  and  then 
went  within  the  Confederate  lines  to  aid  in  the  rebellion.  His  brother,  outside  the  lines,  con- 
veyed the  land  to  loyal  citizens  outside  the  lines.  It  was  then  held  that  the  deed  was  void,  as 
being  a  contract  between  enemies.    Filor  v.  United  States,*  8  Ct.  Ci,  84. 

§396.  A  person  within  the  Union  lines  during  the  war  could  not  appoint  an  agent  within 
the  Confederate  lines,  and  where  such  an  agent  was  appointed  his  acts  were  invalid,  and 
could  not  be  ratified,  after  the  war,  so  as  to  give  them  validity.  United  States  v,  Grossmayer, 
9  Wall.,  75;  reversing  S.  C,  4  Ct.  CL,  9. 

g  397.  The  relation  of  principal  and  agent  cannot  subsist  between  the  citizens  of  two  bel- 
ligerents, except  by  the  mutual  assent  of  the  i>arties.    It  is  not  compulsory,  nor  can  it  be 

250 


SUB-AGENTa  g§  398-404. 

made  so  on  either  Bide,  to  subserre  the  ends  of  third  parties.  If  the  agent  continues  to  act  as 
such,  and  his  so  acting  is  subsequently  ratified  by  the  principal,  or  if  the  principal's  assent  is 
evinced  by  other  circumstances,  then  third  parties  may  safely  pay  money  for  the  use  of  the 
principal  into  the  agent's  hands;  but  not  otherwise.  It  is. not  enough  that  there  was  an 
agency  prior  to  the  war.  In  case  the  payment  to  the  agent  would  impose  new  obligations  on 
the  principal,  his  assent  to  the  payment  will  not  be  presumed,  but  must  be  proved.  Insurance 
Company  v,  Davis,  5  Otto,  429. 

§1  898.  Where  an  attorney  in  Virginia,  with  a  claim  intrusted  to  him  before  the  war  by  a 
citizen  of  Kentucky,  collected  it  during  the  war,  in  Confederate  money,  and  invested  it  in 
Confederate  bonds  by  order  of  a  Virginia  state  court,  it  was  held  he  was  liable  for  the  value 
of  the  Confederate  money  at  the  date  he  received  it.    Botts  v,  Crenshaw,  Chase's  Dec,  225. 

§  399.  Where  a  loyal  citizen  living  in  the  south  came  north  during  the  rebellion  and  became 
a  refugee  within  the  Union  lines,  a  previously  constituted  ctgency  was  not  revoked,  and  prop- 
erty purchased  by  such  agent  for  the  principal  belongs  to  the  latter.  Quigley  v.  United 
States,*  13  a.  CI.,  368. 

§  400.  Before  the  war  a  partnership  was  established  in  Mississippi  for  the  raising  of  cotton, 
and  one  D.  was  the  agent  of  both  partners,  and  resided  on  the  spot.  During  the  war  one 
partner  lived  in  the  north  and  one  in  the  south,  and  the  latter  managed  the  business.  In  1862 
the  southern  partner  divided  the  property,  turning  over  part  to  the  agent,  and  removing  the 
rest  to  Texas.  The  agent  acquiesced  in  the  arrangement.  After  the  war,  the  partner  in  the 
north  ratified  the  arrangement,  and  it  was  held  that  the  agency  continued  valid,  and  that  he . 
had  a  valid  title  to  the  share  left  him  by  the  other  partner,  all  parties  having  acted  in  good 
faith  and  not  in  fraud  of  the  government.     Douglass  v.  United  States,*  14  Ct.  CI.,  10. 

§  401.  The  overseer  of  a  plantation  in  Alabama  had  authority  from  the  owner  to  sell  all 
the  products  except  cotton.  During  the  war  the  legal  owner  resided  at  the  <iorth,  and  the 
overseer  sold  some  of  the  cotton  to  the  Confederate  government,  but  it  was  not  delivered. 
At  the  close  of  the  war,  the  owner,  on  learning  of  the  sale,  repudiated  it.  The  cotton  having 
been  seized  by  the  Federal  government,  the  owner  was  entitled  to  recover  its  value.  Taylor 
V.  United  States,*  5  Ct  CL,  705. 

§  402.  A  power  of  attorney  is  susi)ended  during  the  continuance  of  a  rebellion,  which  puts 
the  principal  and  agent  in  the  relation  of  public  enemies.  Stoddart  v.  United  States,*  4  Ct. 
CI.,  517. 

§  403.  Before  the  war  A.,  a  citizen  of  Kentucky,  deposited  in  a  bank  in  North  Carolina, 
bonds  of  B.  for  collection.  Payments  were  made  before  the  war,  and  the  proceeds  trans- 
mitted to  A.  After  the  breaking  out  of  the  war,  B.  paid,  and  the  bank  accepted,  the  amount 
of  the  bonds  and  interest  in  Confederate  notes.  At  the  close  of  the  war  A.  repudiated  the 
transaction.  In  a  suit  in  equity  against  the  bank  and  B.,  it  was  held  that  the  agency  was  not 
terminated  by  the  breaking  out  of  hostilities.  The  bank  might  have  refused  to  act,  or  it 
might  have  retained  the  bonds  for  delivery  to  A.,  but  if  it  acted  at  all,  it  was  bound  to  wot 
with  care  and  diligence,  and  the  acceptance  of  Confederate  notes  in  payment  of  a  debt  due  a 
citizen  of  a  loyal  state,  was  not  the  exercise  of  such  diligence.  Anderson  v.  The  Baok,  Chase's 
Dec.,  538. 

X.  Sub-Agents. 

SuUMABT  —  Liability  of  principal,  %  404. 

§  404.  Where  a  draft  is  sent  to  an  agent  for  collection,  and  is  transmitted  by  him  to  his 
sub-agent,  the  owner  of  the  draft  may  maintain  an  action  against  the  sub-agent  for  money 
had  and  received.  And  it  seems  that  the  sub-agent  cannot  retain  the  money  collected  by  him, 
on  account  of  a  debt  due  him  from  his  principal,  although  he  had  no  notice  as  to  the  owner- 
ship of  the  draft  when  he  received  it  for  collection.    Wilson  v.  Smith,  §§  405,  406.    See  g  329. 

{Notes.—  See  §§  407-410.] 

WILSON  V.  SMITH. 
(3  Howard,  763-771.    1844.) 

Certificate  of  Division  from  TJ.  S.  Circuit  Court,  District  of  Georgia. 

Statement  of  Facts. —  Certificate  of  division  of  opinion  from  the  circuit 
court  of  the  United  States  for  the  district  of  Georgia.  A  bill  was  sent  to  SL 
John  for  collection,  and  by  him  transferred  to  his  sub-agent,  the  defendant. 
The  bill  was  collected  and  credited  to  the  account  of  St.  John,  who  was  at  the 
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time  indebted  to  the  defendant,  the  debt  being  secured.  St.  John  died  insolv- 
ent. The  defendant  was  not  informed  as  to  the  ownership  of  the  bill.  The 
question  was,  "Whether  there  was  such  privity  of  contract  between  the  plaint- 
iffs and  defendant,  either  express  or  implied,  as  would  enable  the  plaintiffs  to 
maintain  the  action  for  money  had  and  received." 

§  405.  A  8vb-agent  is  liable  to  tlie  owner  of  a  hUl  for  inoney  collected  on  the 
Mame, 

Opinion  by  Taney,  C.  J. 

We  think  the  question  certified  has  been  settled  by  the  decision  of  this  court, 
and  that  it  is  unnecessary  to  go  into  an  examination  of  the  English  laws  which 
were  cit^d  in  the  argument.  It  is  admitted  that  the  bill  was  the  property  of 
the  plaintiff,  and  was  transmitted  to  St.  John,  at  Augusta,  for  collection,  and 
by  him  transmitted  to  the  defendant,  at  Savannah,  where  the  drawer  resided, 
and  that  no  consideration  was  paid  for  the  bill,  either  by  the  defendant  or  St. 
John.  According  to  the  usual  course  of  dealing  among  merchants,  the  trans- 
mission of  the  paper  to  St.  John  gave  him  an  implied  authority  to  send  it  for 
collection  to  a  sub-agent  at  Savannah,  for  it  could  not  have  been  expected  by 
the  plaintiff  that  St.  John  was  to  go  there  in  person,  either  to  procure  the  ac- 
ceptance of  the  bill,  or  to  receive  the  money,  nor  could  St.  John  have  so  under- 
stood it.  St)  far,  therefore,  as  the  question  of  privity  is  concerned,  the  case 
bafore  us  is  precisely  the  same  with  that  of  the  Bank  of  the  Metropolis  v.  The 
New  England  Bank,  1  How.,  234.  In  that  case  the  bills  upon  which  the  money 
had  been  received  by  the  plaintiff  in  error  were  the  property  of  the  New  Eng- 
land Bank,  and  had  been  placed  by  it  in  the  hands  of  the  Commonwealth  Bank 
for  collection,  and  were  transmitted  by  the  last-mentioned  bank  to  the  Bank  of 
the  Metropolis,  in  Washington,  where  the  bills  were  payable. '  And  upon  refer- 
ring to  the  case  it  will  be  seen  that  the  court  entertained  no  doubt  of  the  right 
of  the  New  England  Bank  to  maintain  the  action  for  money  had  and  received 
against  the  Bank  of  the  Metropolis;  and  the  difficult}''  in  the  way  of  its  re- 
covery in  the  action  was  not  a  want  of  privity,  but  arose  from  the  right  of  the 
Bank  of  the  Metropolis  to  retain,  under  the  circumstances  stated  in  the  case, 
for  its  general  balance  against  the  Commonwealth  Bank.  In  that  case  as  in  the 
present,  the  agent  transmitting  the  paper  appeared,  by  the  indorsements  upon 
it,  to  be  the  real  owner,  and  the  party  to  whom  it  was  transmitted  had  no 
notice  to  the  contrary,  and  the  money  received  was  credited  to  the  Common- 
wealth Bank.  We  think  the  rule  very  clearly  established,  that  whenever,  by 
express  agreement  between  the  parties,  a  sub-agent  is  to  be  employ^ed  by  the 
agent  to  receive  money  for  the  principal,  or  where  an  authority  to  do  so  may 
fairly  be  implied  from  the  usual  course  of  trade  or  the  nature  of  the  transac- 
tion, the  principal  may  treat  the  sub-agent  as  his  agent,  and  when  he  has  re- 
ceived the  money  may  recover  it  in  an  action  for  money  had  and  received. 

§  406, and  he  coflinot  retain  the  money  on  account  of  a  debt  due  him  from 

his  principal. 

Another  question  has  been  raised  in  the  argument,  that  is,  whether  the  de- 
fendant has  a  right  to  retain  on  account  of  the  money  due  to  him  from  St. 
John?  As  this  point  has  not  been  certified,  it  is  not  regularly  before  the  court; 
yet  as  it  has  been  fully  argued  on  both  sides,  and  evidently  arises  in  the  case, 
it  seems  proper  to  express  our  opinion  upon  it,  as  it  may  save  the  parties  from 
further  litigation  and  expense.  Upon  this  part  of  the  case,  as  well  as  upon  the 
question  certified,  we  think  the  case  of  the  Bank  of  the  Metropolis  v.  The  New 
England  Bank,  1  How.,  234,  decisive  against  the  defendant.     It  appears  from 
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the  statement  that  be  made  no  advances  and  gave  no  new  credit  to  St.  John 
on  account  of  this  bill.  He  merely  )>ass6d  it  to  his  credit  in  account.  Now  if 
St.  John  had  owed  him  nothing,  upon  the  principles  we  have  already  stated, 
the  plaintiff  would  be  entitled  to  recover  the  money ;  and  we  see  no  reason 
why  he  should  be  barred  of  his  action  because  St.  John  was  debtor  to  the  de- 
fendant, since  the  case  shows  that  he  incurred  no  new  responsibility  upon  the 
faith  of  this  bill,  and  his  transactions  with  St.  John  remained  in  all  respects  the 
same  as  they  would  have  been  if  this  bill  had  never  been  transmitted  to  him. 
In  the  case  of  the  Bank  of  the  Metropolis  and  the  New  England  Bank,  it  ap- 
peared in  evidence  that  there  had  for  a  long  time  been  mutual  dealing's  be- 
tween these  two  banks  in  the  collection  of  money  for  each  other,  and  that 
balances  were  suffered  to  remain,  and  credit  given  upon  the  faith  of  the  paper 
transmitted  or  expected  to  be  received,  according  to  the  usual  course  of  their 
business  with  one  another.  And  the  court  held,  that  if  credit  had  been  so 
given,  the  party  giving  it  had  the  same  right  to  retain  as  if  he  had  made  an 
advance  of  money;  the  hazard  he  ran  by  the  extension  of  the  credit  giving 
him  as  just  and  equitable  a  right  to  retain  as  if  he  had  incurred  responsibility 
by  an  advance  of  money.  The  right  to  retain,  in  that  case,  depended  upon  the 
fact  that  credit  was  given.  But  in  the  case  at  bar  this  fact  is  expressly  nega- 
tived, and  there  is  no  ground,  therefore,  upon  which  he  can  retain,  according  to 
the  principles  decided  in  the  case  referred  to. 

As  this  point,  however,  is  not  in  strictness  regularly  before  this  court,  we 
shall  confine  our  answer  to  the  question  sent  here  for  decision,  ahd  shall  direct 
it  to  be  certified  to  the  circuit  court,  that  there  was  such  a  privitj'^  of  contract 
between  the  plaintiffs  and  defendant  as  would  enable  the  former  to  maintain 
the  action  for  money  had  and  received. 

§  407.  Liability  of  principal.—  Though  the  principal  is  liable  for  the  acts  of  a  sub-agent, 
he  is  not  liable  for  the  acts  of  an  agent  of  an  intermediate  independent  employee.  So  where  a 
creditor  employed  a  collection  agency  to  collect  a  claim,  and  the  agency  employed  an  attor- 
ney, who,  knowing  the  insolvency  of  the  debtor,  persuaded  him  to  confess  judgment,  and 
transmitted  the  proceeds  to  the  agency,  which  never  turned  them  over  to  the  creditor, 
and  the  debtor  within  four  months  was  proceeded  against  in  bankruptcy,  in  an  action 
by  the  assignee  against  the  creditor  for  the  amount  collected  on  the  judgment,  it  was 
held  that  the  knowledge  of  the  attorney  of  the  debtor's  insolvency  was  not  imputable  to  the 
creditor  so  as  to  render  him  liable,  especiaUy  as  he  had  never  received  the  proceeds  of  the 
judgment.    Hoover  v.  Wise,  1  Otto,  811. 

§  408.  Need  not  be  known  to  principal.— It  is  not  necessary  that  a  sub-agent  should  be 
known  to,  or  in  any  way  recognized  by,  the  principal  in  order  to  bind  the  latter.  Authority 
is  sometimes  implied  from  the  very  nature  of  the  duties  and  powers  committed  to  a  general 
agent  to  employ  sub-agents,  and  where  this  is  the  case,  the  principal  is  bound  by  the  acts  of 
the  sub-agent,  although  the  latter  may  never  be  know/i  nor  recognized  by  him.  Gum  v. 
Equitable  Trust  Ck>.,  1  McC,  61. 

§  409.  LiabiJit;  to  principal. —  A  sub-agent  is  not  liable  to  the  principal  ex  contractu  for 
moneys  received  by  him  for  the  agent.  There  is  no  privity  of  contract  between  the  sub-agent 
and  the.  principal.  So  where  the  assistant  of  a  postmaster  deposited  money  in  the  name  of 
the  i>ostmaster  and  himself,  it  was  held  the  assistant  was  not  responsible  to  the  United  States, 
and  that  the  same  rule  applies  to  assistants  of  public  offices  as  to  other  sub-agents,  though 
exceptions  might  arise.    Traf ton  v.  United  States,  8  Story,  653. 

§  410.  A  bank  to  which  commercial  paper  is  sent  for  collection  by  the  owner  is  liable  to 
respond  to  him  for  any  default  of  the  sub-agent  to  whom  the  paper  is  intrusted  for  collection. 
Kent  V.  The  Dawson  Bank,  18  Blatch.,  289,  foUowing  English,  New  York  and  Ohio  ad  judica- 
tions.   Contra,  Ck)nnecticut,  Massachusetts,  Pennsylvania  and  Illinois.    See  §  297. 

258 


1411,418.  AGENCT. 


XI.  Compensation  of  '  Agents. 

SuMMABY  ^Insurance  agent ,  percentage  on  premtunw,  §  411,^ Lien  on  fund,  %  413. 

§411.  Where  an  insurance  agent  was  to  receive  a  certain  percentage  on  the  premiums  re- 
ceived by  the  company  on  renewals  of  insurance  procured  by  the  agent,  the  agent  was  not 
entitled  to  such  percentage  without  proof  that  the  premiums  had  been  actually  paid  to  the 
company.    Manning  v.  Ins.  Co.,  §§  41^-410.    See  §g  825,  4d6. 

§  412.  An  agreement  to  pay  an  agent  a  certain  per  cent  of  a  fund  for  collecting  the  same^ 
creates  a  lien  on  the  fund  in  his  favor.  Thus,  where  it  was  agreed  to  pay  an  agent  a  part  of 
a  claim  against  the  United  States,  and  afterwards  the  claim  was  assigned  to  him  to  enable 
him  to  collect  it,  it  was  held  that  he  had  a  lien  on  the  fund  to  the  extent  of  his  interest,  which 
he  might  enforce  in  equity  against  one  who  collected  the  fund  as  assignee  of  the  principaL 
Dowell  V.  Cardwell,  §§  417-423.    See  §  069. 

[Notes.—  See  §§  424-432.] 

MANNING  V,  INSURANCE  COMPANY. 
(10  Otto,  698-699.     1879.) 

Error  to  U.  8.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  Facts. —  The  John  Hancock  Mutual  Life  Insurance  Company^ 
on  the  2d  day  of  December,  1868,  employed  Manning  and  one  Hall  as  its 
general  agents  for  New  York  and  other  states,  to  secure  applications  for  life 
insurance,  and'to  collect  and  pay  over  premiums  on  insurances  effected.  It  was 
stipulated  that  the  agreement  should  continue  in  force  three  years  from  Septem- 
ber 1, 1867,  and  that  it  might  thereafter  be  terminated  by  either  party  on  giving 
six  months'  notice.  By  the  contract,  the  compensation  allowed  to  Hall  and 
Manning  was  twenty  per  cent,  on  the  ordinary  premiums  upon  all  policies  (ex- 
cepting those  paid  for  by  single  payment)  for  the  first  year,  and  seven  and 
one-half  per  cent,  for  the  second  and  subsequent  years  of  assurance.  An  addi- 
tional allowance  was  also  made  for  traveling  and  incidental  expenses.  It  was 
further  stipulated  that  these  allowances  should  continue  to  be  paid  for  twenty- 
five  years  from  the  date  of  each  policy,  should  any  continue  so  long  in  force; 
and  further,  that  the  agents  should  remit  monthly  all  money^s  collected  by 
them,  and  return  all  uncollected  policies  and  receipts  sent  to  them  for  collection 
by  the  company.  The  contract  declared  that  commissions  should  accrue  only 
as  the  premiums  were  paid  to  the  company.  On  the  13th  of  May,  1870,  Hall 
assigned  his  interest  in  the  contract  to  Manning,  with  the  approval  of  the  com- 
pany. On  the  17th  day  of  September,  1870,  a  new  arrangement  in  lieu  of  the 
former  was  made  between  the  parties,  by  which  it  was  agreed  that  Manning 
should  thenceforward  receive  for  his  compensation  $5,000  per  annum,  the  com- 
mission to  sub-agents  to  be  twenty-five  and  seven  and  one-half  per  cent. ;  that 
Manning  should  collect  the  renewals  of  the  old  business  of  Hall,  and  Hall  and 
Manning,  and  receive  the  renewal  commissions  which  said  renewals  were  en- 
titled to  under  the  former  contract.  This  contract  was  terminable  at  the  option 
of  the  company  at  any  time  within  three  years.  About  the  1st  of  June,  1871, 
the  company  discharged  Manning  from  its  service,  for  reasons  which  the  ver- 
dict in  the  case  establishes  to  have  been  lawful  and  sufficient,  and  brought  this 
suit  to  recover  its  money  in  his 'hands. 

Among  other  defenses  set  up  against  the  claim  of  the  plaintiff,  the  defend- 
ant ofifered  to  show  that  a  set-off  existed  in  his  favor  for  commissions  collected 
and  received  by  the  plaintiff  from  May  1,  1871,  to  December  23,  1871,  and  in- 
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terest  thereon  to  the  time  of  the  trial.  To  sustain  this  (after  having  made- 
proof  of  notice  to  the  plaintiff  to  producje  the  books  and  papers  necessary  to- 
show  the  amount  of  renewal  premiums  received  by  it  from  policies  obtained 
through  his  agency  during  the  period  mentioned,  and  the  books  and  papers, 
not  being  produced),  he  gave  evidence  to  prove  that  on  the  2d  of  June,  1871,. 
there  were  policies  in  force  upon  which  the  annual  premiums  would  be  $87,000j 
as  it  appeared  in  his  accounts  with  his  sub-agencies ;  that  his  annual  commis- 
sions upon  the  premiums  would  amount  to  $8,391.14;  and  that,  computing  the- 
amount  which  would  be  due  him,  accruing  between  June  2, 1871,  when  he  was; 
discharged,  and  December  23,  1871,  when  the  suit  was  commenced,  they 
amounted  to  about  $4,754.97.  But  no  direct  proof  whatever  was  given  that 
any  of  the  policies  in  force  on  the  1st  of  May,  1871,  or  on  the  2d  of  June, 
1871,  had  been  renewed  or  extended,  or  that  any  of  the  annual  premiums  be- 
coming payable  after  those  dates  had  been  paid  to  or  received  by, the  plaintiiSf. 

Upon  this  evidence  the  circuit  court  instructed  the  jury,  in  efifect,  that  if  the 
defendant  had  been  removed  from  his  agency  without  justifiable  cause,  they 
might  find  from  it  what  amount  the  plaintiff  should  have  received  of  renewal 
premiums ;  but  if  they  found  he  was  justifiably  removed,  there  was  no  proof 
for  their  consideration  of  the  amount  of  the  renewal  premiums  received  or 
collected  in  the  hands  of  the  company  upon  which  he  was  entitled  to  commis- 
sions. In  another  part  of  the  charge  the  same  instruction  was  given,  though 
in  different  order.  It  was,  that  if  by  his  own  conduct  the  defendant  rendered 
his  removal  necessary,  before  he  could  recover  from  the  plaintiff  his  portion  of 
the  renewals,  it  would  be  incumbent  upon  him  to  show,  not  only  how  many 
policies  had  been  taken  by  his  agency,  and  the  premiums  due  upon  them,  but 
also  that^  the  premiums  had  been  paid  to  the  plaintiff.  On  the  other  hand,  if 
by  its  wrongful  act  of  removing  him  the  plaintiff  deprived  him  of  the  means 
of  collecting  the  premiums,  then  when  he  had  shown  that  renewal  premiums, 
to  a  Certain  amount  were  due  and  payable  upon  life  policies  at  the  time  when 
he  was  removed,  which  because  of  its  own  act  the  plaintiff  was  bound  to  col- 
lect, if  collectible,  he  was  entitled  to  the  presumption  that  they  were  collected 
as  they  became  due,  and,  therefore,  the  burden  would  rest  upon  the  company 
to  show  that  policies  had  lapsed,  or  that  without  its  fault  it  had  been  unable- 
to  collect  the  renewal  premiums.  To  so  much  of  these  instructions  as  ruled,  in 
effect,  that  if  the  defendant  was  rightfully  dismissed  from  the  employment  of 
the  plaintiff,  there  was  no  evidence  for  the  consideration  of  the  jury  as  to  the 
amount  of  the  renewals,  and,  of  course,  of  the  amount  of  commissions  thereon,, 
exception  was  taken,  and  it  is  now  assigned  for  error. 

§  413.  Where  a  contract  with  an  agerU  was  that  commissions  should  lecome 
due  only  as  renewal  payments  wei^e  made  to  the  company^  it  was  incumbent  07h 
the  agent  to  show  that  the  payments  were  made, 

Wfi  think,  however,  the  defendant  has  no  reason  to  complain.  The  charge 
was,  at  least,  quite  as  favorable  to  him  as  he  had  any  right  to  ask.  By  his. 
contract  with  the  plaintiff  it  was  expressly  stipulated  that  the  "  commissions 
should  accrue  only  as  the  premiums  are  paid  to  the  company."  It  was  incum- 
bent upon  him,  therefore,  to  prove,  not  merely  that  they  were  due,  which  might 
possibly  have  been  paid,  but  that  they  had  been  actually  paid,  and  paid  not 
merely  to  his  sub-agents,  but  paid  to  the  plaintiff.  If  they  had  been  thus 
paid,  the  plaintiff  held  the  money,  to  the  extent  of  the  commissions,  for  his 
use.  If  they  had  not  been  paid  to  the  plaintiff,  it  had  nothing  in  hand  which 
belonged  to  him.    His  set-off  was  in  the  nature  of  an  action  for  money  ha€ 
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and  received  to  his  use.  The  plaintiff  owed  him  nothing  until  it  received  the 
money.  Now,  it  is  very  plain  that  proof  of  the  existence  of  outstanding 
premiums  which  became  payable  before  his  set-oflf  was  pleaded  fell  short  of 
any  proof  that  those  premiums  had  been  actually  paid,  or  that  they  were  in 
the  hands  of  the  plaintiiSf.  It  is  argued,  however,  that  because  the  plain tiflF 
fatiled  to  produce  its  books  and  papers  necessary  to  prove  the  amount  of  re- 
newal premiums  received  by  it,  the  defendant  was  at  liberty  to  prove  the 
amount  by  what  he  calls  "secondary  evidence;"  or,  in  other  words,  "by  the 
best  evidence  the  case  aflforded."  This  may  be  admitted ;  but  the  receipt  of 
the  renewal  premiums  by  the  plaintiff  was  still  a  fact  to  be  proved,  either  by 
direct  or  circumstantial  evidence. 

§  41 4.  It  is  error  to  submit  to  a  jury  to  find  a  fact  of  which  there  is  no 
evidence. 

No  direct  proof  of  such  receipt  was  offered,  as  we  have  said.  None  was  at- 
tempted. The  defendant  might  have  resorted  to  a  sibbpc&na  duces  tecum^  or  to 
an  order  of  the  court  to  produce  papers  and  books,  or,  perhaps,  to  a  bill  of  dis- 
covery. He  did  neither.  He  simply  proved,  as  a  fact,  that  there  were  life 
policies  in  existence,  secured  through  his  agency,  renewal  premiums  upon  which 
fell  due  before  the  suit  was  brought.  His  evidence  stopped  there,  and  he  now 
complains  that  the  jury  was  not  allowed  to  presume  from  that  fact  that  the  re- 
newal premiums  had  been  paid  to  the  plaintiff,  and  to  presume  it  against  a 
party  who  was  not  in  the  wrong,  a  party  who  had  rightfully  dismissed  him 
from  his  agency,  and  who  was  under  no  obligation  to  collect  the  premiums  at 
all.  But  was  that  a  conclusion  which  the  jury  should  have  been  permitted  to 
draw  from  the  fact  proved?  It  is  error  to  submit  to  a  jury  to  find  a  fact  of 
which  there  is  no  competent  evidence.  From  the  fact  that  a  debt  existed, 
it  does  not  follow  as  a  necessary  or  even  reasonable  sequence  that  it  has  been 
paid.  Nor  is  there  any  presumption  of  its  payment  upon  which  a  jury  can  act. 
Certainly  none  until  after  the  lapse  of  twenty  years.  Much  less  can  such  a 
presumption  arise  in  regard  to  the  payment  of  renewal  premiums  upon  policies 
of  insurance,  such  premiums  not  being  debts  due  to  the  insurers,  and  not  being 
collectible  as  debts. 

§  41 5.  What  presumptions  a  jury  can  legitimately  make  —  immediate  infer- 
ences from  established  facts. 

We  do  not  question  that  a  jury  may  be  allowed  to  presume  the  existence  of 
a  fact  in  some  cases  from  the  existence  of  other  facts  which  have  been  proved. 
But  the  presumed  fact  must  have  an  immediate  connection  with  or  relation  to 
the  established  fact  from  which  it  is  inferred.  If  it  has  not,  it  is  regarded  as 
too  remote.  The  only  presumptions  of  fact  which  the  law  recognizes  are  im- 
mediate inferences  from  facts  proved.  Remarking  upon  this  subject  in  United 
States  y.  Ross  (92  U.  S.,  281,  284),  we  said:  "Whenever  circumstantial  evidence 
is  relied  upon  to  prove  a  fact,  the  circumstances  must  be  proved,  and  not  them- 
selves be  presumed."  Referring  to  the  rule  laid  down  in  Starkie  on  Evidence, 
page  80,  we  added :  "  It  is  upon  this  principle  that  courts  are  daily  called  upon 
to  exclude  evidence  as  too  remote  for  the  consideration  of  the  jury.  The  law 
requires  an  open  and  visible  connection  between  the  principal  or  evidentiary 
facts  and  the  deductions  from  them,  and  does  not  permit  a  decision  to  be  made 
on  remote  inferences.  Best  on  Ev.,  95.  A  presumption  which  a  jury  may 
make  is  not  a  circumstance  in  proof,  and  it  is  not,  therefore,  a  legitimate 
foundation  for  a  presumption.  There  is  no  open  and  visible  connection  be- 
tween the  fact  out  of  which  the  first  presumption  arises  and  the  fact  sought  to 
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be  established  by  the  dependent  presumption.    Douglass  v,  Mitchell,  35  Pa. 
8t.,  440." 

§  41 6.  Ourmdaiive  presumptions  inadmissihie. 

If  these  principles  be  applied  to  the  present  case,  the  inadmissibility  of  the 
presumption  which  the  defendant  contends  the  court  should  have  permitted  the 
jury  to  draw  becomes  apparent.  That  renewal  premiums  to  a  certain  amount, 
upon  which  he  was  entitled  to  commission,  had  been  paid  to  the  company,  was 
the  ultimate  fact  which  was  necessary  to  be  proved.  What  the  evidence  did 
prove  was,  that  there  were  policies  in  force  on  the  2d  of  June,  1871,  the 
annual  premiums  upon  which  were  $87,000 ;  that  he  would  be  entitled  to  com- 
missions upon  renewals  of  the  policies,  if  they  should  be  thereafter  renewed, 
and  if  the  renewal  premiums  should  be  paid  to  t^e  company,  and  that  these 
premiums  were  to  be  collected  by  his  sub-agents  and  paid  over  by  them.  These 
were  the  primary  facts.  Every  thing  more  was  left  to  presumption.  The 
jury,  therefore,  were  to  presume  that  the  policies  did  not  lapse,  and  that  they 
were  renewed.  Built  on  this  presumption  was  another,  namely,  that  the  re- 
newal premiums  were  paid  to  the  agents;  and  upon  this  a  further  presumption, 
that  the  premiums  had  been  paid  over  by  the  agents  to  the  company,  or  had 
been  immediately  collected  by  it.  This  appears  to  us  to  have  been  quite  inad- 
missible. A  verdict  of  a  jury  found  upon  such  evidence  would  have  been  a 
mere  guess.  The  evidences  of  fact  did  not  go  far  enough.  We  think,  there- 
fore, the  court  was  not  in  error  in  withdrawing  it  from  the  consideration  of 
the  jury. 

What  we  have  said  renders  it  unnecessary  to  notice  at  length  the  several  as- 
signments of  error.  If  there  was  no  evidence  of  the  receipt  of  renewal  pre- 
miums by  the  company,  what  would  have  been  the  interest  upon  them,  had  they 
been  received,  was  quite  immaterial.  So,  also,  was  it  immaterial  to  show  what 
would  have  been  the  probable  duration  of  the  policies. 

Judgment  affirmed, 

DOWELL  t?.  CARDWELL. 
(District  Court  for  Oregon:  4  Sawyer,  217-231.    1877.) 

Opinion  by  Deadt,  J. 

.Statement  of  Facts. —  This  suit  was  commenced  on  November  16,  1874,  in 
the  circuit  court  for  the  county  of  Jackson,  and  on  March  27,  1876,  as  to  the 
defendant  Griswold,  was  removed  into  this  court.  The  transcript  was  filed  in 
this  court  on  January  9, 1877.  It  was  heard  in  this  court  on  the  pleadings  and 
proofs  made  and  talcen  in  the  state  court.  The  plaintiff  seeks  to  recover  the 
one-half  of  the  sum  of  $2,580,  alleged  to  have  been  wrongfully  received  by 
the  defendant  Griswold  from  the  United  States,  on  November  9,  1874,  on  ac- 
count of  supplies  furnished  by  Wallace  A.  Gridley,  deceased,  to  company  A 
of  the  ninth  regiment  of  Oregon  militia,  in  the  summer  of  1854,  the  plaintiff 
claiming  a  lien  upon  the  fund  for  that  amount  for  services  and  expenses  in  pro- 
curing an  appropriation  by  congress  to  pay  what  might  be  due  upon  the  claim, 
and  procuring  its  allowance  by  the  department. 

The  testimony  is  very  voluminous,  and  covers  a  wide  range  both  as  to  time 
and  transaction.  The  material  facts  appear  to  bo  as  follows:  On  July  17,' 
1854,  upon  the  representation  of  Charles  S.  Drew,  quartermaster-general  of  the 
Oregon  militia,  and  others  of  Jackson  county,  the  then  governor  of  the  terri- 
tory, John  W.  Davis,  directed  the  colonel  of  the  ninth  regiment  of  said  mili- 
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tia,  John  E.  Boss,  to  call  into  service  volunteers  for  the  protection  of  the 
immigrants  coming  into  Oregon  by  the  southern  trail.  In  pursuance  of  this 
order,  a  company  of  volunteers  was  organized  under  the  command  of  Captain 
Jesse  Walker,  and  mustered  into  service  by  said  Ross,  as  company  A  of  said 
regiment  of  militia.  On  August  8,  1854,  the  company,  seventy-one  strong, 
rank  and  file,  proceeded  upon  the  emigrant  trail  to  the  vicinity  of  Goose  lake, 
sending  detachments  as  far  as  Humboldt,  and  after  an  absence  of  about  three- 
months,  returned  to  Jacksonville,  and  was  discharged  without  the  loss  of  a 
man.  This  expedition  attracted  some  attention  in  its  day,  and  is  the  same  that 
was  sometimes  characterized  by  such  as  lacked  faith  in  the  disinterestedness  of 
those  who  promoted  it,  as  "the  expedition  to  fight  the  emigrants,"  rather  than 
the  Indians.  The  money  and  material  necessary  to  equip  and  transport  the 
command  were  furnished  by  the  people  of  the  vicinity  with  a  view  of  bring- 
ing the  immigration  into  that  part  of  the  territory,  and  in  the  expectation  that 
congress  would  make  an  appropriation  to  pay  the  indebtedness  incurred  in  the 
operation.  Vouchers  in  due  form  were  issued  by  Drew  for  supplies  furnished. 
Among  others,  there  were  issued  on  September  15th  and  August  3d,  to  Wallace 
A.  Gridley,  two  vouchers  for  $2,580  in  the  aggregate  on  account  of  twelve 
beeves  furnished  the  quartermaster  at  thirty  cents  per  pound,  "  for  the  use  of 
company  A,  mounted  volunteers  of  the  ninth  regiment,  Oregon  militia,  enrolled 
into  the  United  States  service  to  protect  emigrants  through  that  portion  of 
Oregon  territory  which  is  now,  as  heretofore,  inhabited  by  numerous  tribes  of 
hostile  Indians."  The  amount  of  indebtedness  incurred  by  the  expedition  for 
supplies,  transportation  and  employees  was  about  $45,000,  for  which  Drew,  as 
quartermaster  and  commissary,  issued  vouchers.  The  plaintiff  accompanied  it,, 
and  furnished  the  larger  portion  of  the  supplies  and  transportation. 

On  February  2,  1871,  "  An  act  to  pay  two  companies  of  Oregon  volunteers  "^ 
(16  Stat.,  401),  became  a  law  without  the  approval  of  the  president.  This  act 
provided :  "  That  the  act  of  congress  entitled  '  An  act  to  authorize  the  secre- 
tary of  war  to  settle  and  adjust  the  expenses  of  the  Rogue  River  Indian  war,' 
approved  July  17,  1854,  be  and  the  same  is  hereby  extended  to  the  two  com- 
panies of  Oregon  volunteers  commanded  by  Captains  Jesse  Walker  and  Nathan 
Olney,  called  into  service  to  suppress  Indian  hostilities  in  Oregon  in  1854." 
By  the  act  hereby  extended  to  Walker's  company  it  was  provided :  ''  That  the 
secretary  of  war  be  and  he  hereby  is  authorized  to  adjust  and  settle,  on  just 
and  equitable  principles,  all  claims  for  services  rendered  in  the  late  war  with 
the  Rogue  River  Indians  in  Oregon,  known  as  the  Rogue  River  war,  according, 
to  the  muster  rolls  of  the  same;  also  for  subsistence,  forage,  medical  stores  and 
expenditures,  as  well  as  for  other  necessary  and  proper  supplies  furnished  for 
the  prosecution  of  said  war;  and  that  on  such  adjustment  [the  same  shall]  be 
paid  out  of  any  moneys  in  the  treasury  not  otherwise  appropriated."  10  Stat.,. 
307. 

Soon  after  the  return  of  the  expedition  the  plaintiff  commenced  operations, 
to  procure  its  recognition  and  the  payment  of  its  expenses  by  congress.  In 
1856  he  first  went  to  Washington  oa  this  business,  and  thenceforth  for  tha- 
next  fifteen  years  he  spent  much  time  and  money  there,  and  in  going  to  and 
fro,  in  this  behalf.  He  wrote  and  published  petitions  and  arguments,  procured 
evidence  and  memorials  from  the  territorial  legislature,  labored  with  commit- 
tees and  members  of  congress,  and  in  many  and  effective  ways  worked  long 
and  diligently  to  procure  an  appropriation  for  this  purpose.  The  result  was 
the  passage  of  the  act  of  February  2,  1871,  which  was  mainly  due  to  his  perti- 
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naoious  industry  and  energy.  In  1856  the  plaintiflf  made  a  verbal  contract  with 
Gridley  by  which  the  latter  placed  his  vouchers  in  the  hands  of  the  former  for 
collection,  and  agreed  to  pay  the  plaintiff  a  reasonable  fee  for  his  services,  and 
contribute  his  proportion  of  the  expense  of  procuring  an  appropriation  and  the 
payment  of  his  claim.  On  September  3, 1859,  Gridley  died,  leaving  as  his  heirs 
at  law  a  widow,  Sarah,  and  five  minor  children.  On  November  7,  1859,  letters 
of  administration  upon  the  estate  of  Gridley  were  duly  issued  to  his  widow. 
Soon  after,  the  administratrix  renewed  the  contract  with  the  plaintiff  to  pro- 
cure the  payment  of  the  Gridley  vouchers,  the  same  being  modified  so  that  it 
was  agreed  that  the  latter  should  have  a  proportionate  share  of  his  expenses 
and  a  *'  big  fee  "  for  his  services,  both  not  to  exceed  in  any  event  one-half  of 
the  amount  realized,  and  not  otherwise,  "  whether  paid  in  bonds,  drafts  or 
cash."  At  this  time  these  claims  for  supplies  and  transportation  furnished 
Walker's  company  had  no  particular  value.  Only  a  few  persons  were  inter- 
ested in  them,  and  there  was  but  little  faith  in  their  ultimate  payment.  The 
expedition  itself  had  been  publicly  denounced  as  a  mere  private  speculation 
under  the  guise  of  the  public  good.  Subsequently,  Sarah  Gridley  married 
Benjamin  Stephens,  and  thereby  her  appointment  as  administratrix  was  super- 
seded by  operation  of  law;  not,  however,  until  the  estate  was  substantially 
administered. 

After  the  passage  of  the  act  of  February  2,  1871,  namely,  on  September  8, 
1871,  the  defendant  James  A.  Cardwell,  at  the  instance  of  the  plaintiff  and 
said  Sarah  Stephens,  was  appointed  administrator  de  bonis  non  of  the  estate  of 
said  Gridley  for  the  purpose  particularly  of  enabling  him  to  give  the  plaintiff 
formal  authority  to  collect  and  receive  what  was  due  the  estate  from  the 
United  States  on  these  vouchers.  On  November  21,  1871,  Cardwell  gave  the 
plaintiff  a  duly  executed  power  of  attorne3^  thereby  authorizing  him  to  demand 
and  receive  for  him,  and  in  his  name,  all  sums  due  on  account  of  the  supplies 
furnished  by  said  Gridley  for  the  use  of  Walker's  company  in  1854;  and  on 
March  18,  1874,  said  Cardwell  gave  the  plaintiff  another  power  of  attorney, 
which  was  "  irrevocable,"  and  by  which,  for  the  sum  of  $1  and  other  consid- 
erations, he  transferred  and  conveyed  the  same  to  him. 

Upon  the  passage  of  the  act  of  February  2,  1871,  the  plaintiff  procured  proof 
of  the  value  of  the  supplies  and  transportation  furnished  Walker's  company, 
and  prosecuted  the  allowance  of  his  own  and  Gridley's  claim  before  the  proper 
department  at  Washington.  In  April,  1871,  he  was  allowed  $18,288.33  on  his 
own  demand,  and  the  defendant  Griswold,  as  assignee  of  B.  J.  Drew,  a  brother 
of  the  quartermaster  Drew,  was  allowed  about  the  same  time  the  sum  of 
$15,556.50.  Soon  after  this,  Griswold,  as  the  assignee  and  attorney  of  Chester  and 
Jesse  Eobinson,  appears  to  have  presented  claims  to  the  department  as  a  part 
of  the  expenses  of  the  expedition,  amounting  to  $22,003.56  —  by  far  the  greater 
part  of  which  appear  to  have  been  forged  or  fictitious, —  thus  swelling  the  total 
amount  of  the  expense  to  about  $65,000,  while  the  act  making  the  appropria- 
tion had  been  passed  upon  the  affidavit  of  the  plaintiff  that  the  whole  expense 
of  the  expedition  did  not  exceed  $45,000.  See  Sen.  Ex.  Doc.,  No.  24,  3d  Sess. 
42d  Cong.,  p.  32.  Attention  having  been  called  by  some  means  to  the  probable 
falsity  of  these  claims,  and  the  original  abstracts  of  Quartermaster  Drew  not 
being  produced,  the  payment  of  claims  on  account  of  the  expedition  of  1854 
was  peremptorily  stopped  by  the  war  department  until  about  January  20, 1874, 
when  $21,064.88  of  said  fictitious  claims  were  allowed  and  paid  to  Griswold. 
In  the  meantime  the  plaintiff  denounced  these  new  claims  as  fraudulent,  and 
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procured  and  tendered  to  the  department  convincing  evidence  to  that  effect. 
Afterwards,  and  while  these  claims  were  still  under  embargo  in  the  depart- 
ment, the  plaintiff  procured  himself  to  be  appointed  admmistrator  of  the 
estate  of  one  Thomas  J.  O'Neal,  by  the  proper  court  of  Jackson  county,  and 
presented  a  claim  at  the  treasury  department,  as  such  administrator,  for  an 
allowance  for  the  use  of  rigging  on  pack  animals  in  the  Oregon  Indian  war  of 
1855-6.  Subsequently  O'Neal  turned  up,  and  the  defendant  Griswold,  upon 
the  affidavit  of  O'Neal,  procured  an  order,  on  March  16,  1874,  from  the  secre- 
tary of  the  treasury  (Richardson),  to  the  eflfect  that  the  plaintiff  would  "  not  be 
recognized  as  an  attorney  for  the  prosecution  of  claims  "  before  that  depart- 
ment until  otherwise  ordered.  Afterward,  on  September  18, 1874,  it  satisfac- 
torily appearing  that  the  plaintiff's  action  in  the  premises  was  had  in  good  faith 
and  that  he  was  honestly  mistaken,  Secretary  Bristow  rescinded  this  order. 

On  May  5,  1874,  Griswold  induced  the  defendant  Cardwell,  as  administrator, 
to  sell  and  assign  the  Gridley  demand  to  him  by  a  duly  executed  assignment 
and  power  of  attorney  of  that  date.  Prior  to  the  passage  of  the  act  making 
the  appropriation  to  pay  these  claims,  two  of  the  children  of  Gridley  had  died, 
unmarried  and  without  issue,  and  a  few  days  before  the  assignment  by  Gridley 
to  Griswold  the  latter  had  in  fact  purchased  the  three-sixths  interest  of  Sarah 
Stephens,  and  the  two-sixths  interest  of  her  two  adult  sons  in  the  claim,  for 
about  $1,200.  Besides  being  administrator,  Cardwell  was  the  guardian  of  the 
third  and  minor  child  of  Gridley,  and  although  in  form  and  in  law  he  sold  the 
whole  claim  as  administrator  to  Griswold,  yet,  in  fact,  he  only  disposed  of  and 
received  pay  for  the  one-sixth  thereof,  the  interest  of  said  minor  child  therein. 
Altogether,  Griswold  paid  between  $1,500  and  $1,600  for  the  claim.  These 
parties  were  induced  to  make  this  sale,  and  Cardwell  to  execute  this  assignment 
and  power,  by  the  representations  of  Griswold,  to  the  eflfect  that  the  plaintiff 
could  not  collect  any  claims  at  Washington,  because  he  was  indebted  to  the 
United  States  in  the  sum  of  several  thousand  dollars  for  overpayment  on  his 
own  claims,  which  he  refused  to  refund,  and  because  he  had  been  disbarred 
from  prosecuting  claims  in  the  treasury  department ;  and  by  giving  said  Card- 
well  a  bond  to  indemnify  him  against  any  liability  which  he  might  thereby 
incur  to  the  plaintiff. 

At  the  time  the  defendant  Griswold  made  these  representations  the  plaintiff 
was  not  in  fact  indebted  to  the  United  States  for  overpayments  or  otherwise  in 
any  sum.  But  about  November,  1871,  when  payment  of  the  1854  Oregon 
claims  had  been  stopped,  as  above  stated,  and  the  same  referred  to  a  clerk  of 
the  war  department,  Thomas  H.  Bradley,  for  special  examination,  this  oflScer 
reported  that  the  plaintiff  had  been  overpaid  on  his  individual  claim  aforesaid 
in  the  sum  of  $6,158.  Afterward,  on  January  19,  1874,  he  ascertained  that 
such  overpayment  only  amounted  to  $497,  w^hich  sum  the  plaintiff  refunded  on 
March  18,  1874.  Before  this  time  the  plaintiff  had  offered  to  set  off  a  like 
amount  of  this  or  other  claims  then  and  for  long  justly  due  him  against  this  de- 
rcanJ,  which  offer  was  arbitrarily  refused.  Neither  did  the  plaintiff  admit 
that  he  was  overpaid  in  any  sum,  but  the  contrary ;  and  he  appears  to  have  re- 
fund jd  this  $497  only  because  he  was  constrained  to  do  so  in  order  to  obtain  the 
payment  of  the  claims  then  due  him  from  the  government.  Griswold's  repre- 
sentation that  the  plaintiff  was  then  prohibited  from  prosecuting  claims  as  an 
attorney  in  the  department  was  true;  but  that  order  did  not  include  and  ought 
not  to  have  prevented  him  from  collecting  a  claim  as  assignee,  and  such  was  his 
legal  relation  to  this  one  from  March  18,  1874.     Besides,  the  order  disbarring 
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the  plaintiflf  was  improperly  procured  by  the  defendant  Griswold,  whether 
knowingly  or  otherwise,  and  he  ought  not  to  be  allowed  to  take  advantage  of 
his  own  wrong.  Owing  to  the  plaintiflPs  action  in  regard  to  his  fictitious 
claims  aforesaid,  it  appears  that  Griswold  endeavored  to  discredit  him  at  the 
departments  and  with  his  clients  in  Oregon,  and  to  this  end  he  procured  the 
order  disbarring  him,  and  made  representations  to  such  clients  to  the  effect 
that  they  must  sell  their  claims  or  take  them  out  of  his  hands  if  they  ever  ex- 
pected to  realize  anything  on  them.  Apparently,  as  a  part  of  this  scheme  and 
in  Griswold's  interest,  objections  were  made  in  the  third  auditor's  oflBce  to  pay- 
ing the  plaintiff  as  assignee  according  to  the  duly  executed  assignments  of 
Cardwell  and  others,  and  letters  signed  by  the  third  auditor  were  privately  ad- 
dressed to  the  plaintiff's  clients,  including  Cardwell,  inquiring  about  the  assign- 
ments to  the  plaintiff,  as  if  they  might  be  fraudulent,  and  suggesting  doubts  as 
to  the  propriety  of  paying  the  claims  to  Dowell  as  provided  by  them.  By  this 
means,  in  addition  to  what  has  already  been  stated,  Cardwell  and  others  of  the 
plaintiff's  clients  became  alarmed,  and  were  induced  to  -sell  their  claims, 
amounting  to  several  thousands  of  dollars,  to  Griswold  at  a  low  figure,  in  dis- 
regard of  their  engagement  with  the  plaintiff  and  his  rights.  The  evidence 
shows  that  Griswold,  in  buying  up  these  claims,  gave  as  a  reason  why  he  could 
get  them  allowed,  and  why  he  could  not  afford  to  pay  any  more  for  them  than 
he  did,  that  he  had  to  spend  money  upon  the  clerks,  and  this  apparently  offi- 
cious interference  b}'-  some  one  on  his  behalf  warrants  the  inference  that  this 
statement  was  not  a  mere  idle  boast  or  a  dealer's  device  to  cheapen  the  claim. 
The  assignment  of  the  Gridley  claim  to  the  plaintiff,  although  in  form  and 
effect  absolute,  was  not  so  in  fact,  and  was  obtained  by  him  in  good  faith  and 
without  fraud  or  deceit,  for  the  sole  purpose  of  collecting  the  claim  as  assignee 
if  not  as  attorney,  and  thereby  getting  the  compensation  out  of  it  to  which  he 
was  justly  entitled,  and  for  ^hich  he  had  so  long  and  so  faithfullj^  labored. 
On  November  19,  1874,  a  warrant  was  directed  to  issue  in  satisfaction  of  the 
Gridley  claim  for  the  full  amount  of  $2,580,  payable  to  Griswold,  who  there- 
upon received  the  money  from  the  United  States  upon  it.  Under  ordinary  cir- 
cumstances the  collection  of  this  claim  after  the  passage  of  the  act  making  the 
appropriation  to  pay  it  was  a  matter  of  comparatively  small  moment.  The 
great  labor,  time  and  expense  was  incurred  in  securing  the  appropriation,  be- 
cause the  necessity  and  integrity  of  the  expedition  had  been  seriously  ques- 
tioned from  the  first ;  and  this,  as  has  been  stated,  was  accomplished  mainly  by  the 
plaintiff.  The  appropriation  being  made,  there  ought  not  to  have  been  any  doubt 
or  question  as  to  the  validity  or  payment  of  the  claim.  All  that  was  necessary 
was  to  show  that  the  price  of  the  beef  was  in  justice  and  equity,  under  all  the 
circumstances,  reasonable ;  and  although  the  price  appears  to  have  been  very 
high,  no  serious  objection  was  made  upon  that  account,  because  there  were 
plenty  of  precedents  for  it  among  the  allowances  under  the  act  of  July  17, 1854, 
and  the  purchases  by  the  regular  army  under  similar  circumstances  in  that 
region  of  country.  Besides,  the  fact  that  the  parties  had  waited  for  their 
money  seventeen  years,  without  interest,  and  had  been  compelled  to  pledge  a 
large  portion  of  it  to  defray  the  expenses  of  procuring  the  appropriation  to  pay 
it,  might  well  be  considered  by  the  secretary  of  war  in  making  an  adjustment 
and  settlement  of  this  claim  "on  just  and  equitable  principles."  But,  notwith- 
standing all  this,  by  one  means  and  another,  and  without  any  apparent  fault 
of  the  plaintiff,  the  payment  of  this  claim  was  delayed  and  obstructed  in 
the  department  for  over  three  years,  to  the  great  injury  of  the   plaintiff 
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and  the  other  parties  interested.  Directly  and  indirectly  the  defendant 
Griswold  appears  to  have  been  the  principal  cause  of  this  delay,  and  finally, 
with  full  notice  of  all  the  circumstances,  he  appears  to  have  taken  advantage  of 
them  to  get  the  claim  transferred  to  himself,  for  a  little  over  fifty  cents  on  the 
dollar,  with  the  intent  to  deprive  the  plaintiff  of  his  interest  in  it,  and/tU  com- 
pensation for  the  time,  labor  and  expense  bestowed  on  it  in  making  it  available. 

Before  the  execution  of  the  assignment  and  power  of  March  18*,  1874,  by 
Card  well,  the  plaintiff,  upon  inquiry  by  the  former,  told  him  that  his  charges 
would  be  thirty-three  and  one-third  per  centum  of  the  sum  collected,  and  Card- 
well  then  and  there  assented  to  the  proposition,  so  that  at  the  time  of  the  sale 
to  Griswold  the  plaintiff  had  a  one-third  interest  in  the  claim,  unless  there  is 
something  in  the  law  applicable  to  the  transaction  which  will  prevent  the  acts 
and  doings  of  the  parties  from  taking  effect  according  to  their  manifest  inten- 
tions and  the  justice  of  the  case.  Counsel  for  the  defendant,  however,  claim 
that,  as  a  matter  of  fact,  the  plaintiff  was  simply  employed  to  collect  this  claim; 
that  he  has  no  lien  upon  the  fund  for  his  services,  and  that  no  part  of  it  was 
appropriated  or  assigned  to  him  as  a  security  therefor,  or  in  satisfaction  thereof, 
and  therefore  Cardwell  might  dispose  of  the  claim  to  Griswold,  pending  its  col- 
lection, without  his  consent,  and  if  there  is  anything  due  the  plaintiff  for  serv- 
ices rendered,  or  expenses  incurred  on  account  of  his  agency  in  the  matter,  he 
may  bring  an  action  at  law  against  Cardwell,  wherein  he  can  recover  damages 
commensurate  with  the  injury  sustained,  if  any. 

§  417.  An  agreement  to  pay  an  agent  out  of  a  fund  which  he  undertakes  to 
collect  creates  a  lien  on  the  fund. 

But  upon  the  proof  there  can  be  no  doubt  that  under  the  contract  and  power 
of  attorney  of  November  21,  1871,  the  plaintiff,  as  agent  or  attorney  in  fact  of 
Cardwell,  had  a  lien  upon  the  fund  in  the  treasury  of  the  United  States  for  his 
compensation  earned,  which  Cardwell  could  not  divest  or  ignore.  Story  on 
Agency,  sees.  372,  476.  But  under  the  irrevocable  power  and  absolute  assign- 
ment of  March  18,  1874,  there  was  at  least  an  equitable  assignment  to  the 
plaintiff  of  one-third  of  the  amount  to  be  realized  on  the  claim,  as  a  compen- 
sation for  his  past  services  and  expenses  in  procuring  the  appropriation  and 
those  yet  to  be  rendered  or  incurred  in  obtaining  its  allowance.  This  was  not 
a  mere  agreement  by  Cardwell  to  pay  the  plaintiff  when  the  claim  should  be 
allowed,  or  out  of  this  fund  when  it  should  be  received  by  him,  but  an  actual 
appropriation  of  so  much  of  the  same  to  the  plaintiff,  so  that  the  United  States 
was  tiiereby  authorized  to  pay  the  amount  directly  to  him  without  the  further 
intervention  of  Cardwell.  The  case  comes  directly  within  the  rule  laid  down 
by  Lord  Truro,  Chancellor,  in  Rodick  v,  Gantell  (12  Beav.,  325),  cited  in  3 
Lead.  Cas.  in  Eq.,  656.  "  The  extent  of  the  principle,"  said  his  lordship,  '*  to  be 
deducted  from  the  cases  is,  that  an  agreement  between  a  debtor  and  a  creditor 
that  the  debt  owing  shall  be  paid  out  of  a  specific  fund  coming  to  the  debtor, 
or  an  order  given  by  a  debtor  to  his  creditor  upon  a  person  owing  money  or 
holding  funds  belonging  to  the  giver  of  the  order,  directing  such  person  to  pay 
such  funds  to  the  creditor  will  create  a  valid,  equitable  charge  upon  such 
fund ;  in  other  words,  will  operate  as  an  equitable  assignment  of  the  debts  or 
funds  to  which  the  order  refers;"  and  also  the  supreme  court  in  Murray  i;. 
Gibson,  15  How.,  420;  Wright  v.  Ellison,  1  Wall.,  22;  and  Trist  v.  Child,  21  Wall., 
447.  In  the  first  of  these  cases,  the  court  say :  "  The  evidence  proves  that  the 
complainant  was  to  receive  a  contingent  fee  of  five  per  centum  out  of  the  fund 
awarded,  whether  money  or  scrip.     This  being  the  contract,  it  constituted  a 
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lien  upon  the  fund,  whether  it  should  be  money  or  scrip.  The  fund  was  looked 
to,  and  not  the  personal  responsibility  of  the  owner  of  the  claim."  In  the 
second  case,  the  court,  in  speaking  of  the  doctrine  of  equitable  assignment, 
ssLj :  ^^  It  is  indispensable  to  a  lien  thus  created  that  there  should  be  a  distinct 
Appropriation  of  the  fund  by  the  debtor,  and  an  agreement  that  the  creditor 
should  be  paid  out  of  it."  In  the  third  case,  the  court  say :  "  It  is  well  settled 
that  an  order  to  pay  a  debt  out  of  a  particular  fund  belonging  to  the  debtor 
^ives  the  creditor  a  specific  equitable  lien  upon  the  fund,  and  binds  it  in  the 
hands  of  the  drawee.  A  part  of  the  particular  fund  may  be  assigned  by  an 
order,  and  the  payee  may  enforce  payment  of  the  amount  against  the  drawee. 
But  a  mere  agreement  to  pay  out  of  such  fund  is  not  sufficient.  Something 
more  is  necessary.  There  must  be  an  appropriation  of  the  fund  pro  tantOj 
either  by  giving  an  order  or  by  transferring  it  otherwise  in  such  a  manner  that 
the  holder  is  authorized  to  pay  the  amount  directly  to  the  creditor,  without  the 
further  intervention  of  the  debtor." 

§  418,  As  to  assignments  of  daims  against  the  United  Sta/tes. 

But  admitting  the  facts  of  the  transaction  and  the  intentions  of  the  parties 
to  be  as  herein  stated,  the  defendant  still  maintains  that  the  plaintiff  never 
had  any  legal  authority  to  collect  this  claim,  and  could  not  acquire  any  lien 
upon  or  interest  in  the  fund  out  of  which  it  was  payable,  because  of  the  pro- 
hibitions contained  in  section  3477  of  the  Revised  Statutes,  and,  therefore.  Card- 
well  might  lawfully  dispose  of  it  to  Griswold,  as  he  did,  free  from  any  demand 
or  right  upon  the  part  of  the  plaintiff.  This  section  is  composed  of  the  act  of 
July  29,  1846  (9  Stat.,  41),  and  section  1  of  that  of  February  25, 1853  (10 
Stat.,  170),  and  substantially  provides  that  "all  transfers  and  assignments" 
of  any  claim  upon  the  United  States  or  any  interest  thereon,  and  all  powers  or 
other  authorities  for  receiving  payment  of  any  such  claim,  are  "absolutely  null 
and  void,"  unless  made,  among  other  things,  "  after  the  allowance  of  such 
claim,  the  ascertainment  of  the  amount  due  and  the  issuing  of  a  warrant  for 
the  payment  thereof."  To  show  that  a  warrant  of  attorney  to  collect  and  re- 
ceive a  claim  may  be  made  under  the  act  of  1846,  supra^  at  any  time  after  pro- 
vision has  been  made  by  act  of  congress  for  its  payment,  plaintiff  cites  Opin- 
ion of  Attorney-General,  vol.  6,  p.  90.  But  the  ground  for  the  ingenious  dis- 
tinction taken  in  that  case  between  " a  warrant  of  attorney"  and  "a  transfer 
or  assignment "  no  longer  exists.  The  acts  of  1846  and  1853,  supra^  as  consol- 
idated and  revised  in  section  3477,  supra^  put  "  warrants  of  attorney "  and 
*'  transfers  and  assignments "  upon  the  same  footing.  Either,  if  made  with 
reference  to  a  claim  upon  the  United  States  within  the  purview  of  this  section, 
before  "  the  issuing  of  the  warrant  for  the  payment  thereof,"  is  "  absolutely 
null  and  void."  Still  the  Revised  Statutes,  as  such,  not  being  in  force  prior  to 
December  1,  1873,  the  warrant  of  attorney  given  to  the  plaintiff  under  the  act 
of  1846,  on  November  21,  1871,  was,  upon  the  authority  of  the  opinion,  supra^ 
undoubtedly  valid.  On  account  of  the  agency  thereby  created  and  as  a  secu- 
rity for  the  services  of  the  agent,  the  law  imposed  a  lien  upon  the  fund  in  favor 
of  the  plaintiff  for  his  compensation,  his  commissions,  advances  and  expenses. 
But  the  power  and  transfer  of  March  18,  1874,  being  made  after  the  Revised 
Statutes  took  effect,  if  within  the  scope  of  section  3477,  is  void. 

§  41 9.   Wha;t  is  properly  a  "  claim  iipon  the  United  States.^^ 

But  my  impression  is  that  the  section  is  not  applicable  to  any  of  these  claims. 
In  my  judgment  "  a  claim  upon  the  United  States  "  is  something  in  the  naturo 
of  a  demand  for  damages  arising  out  of  some  alleged  act  or  omission  of  the 
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government,  not  yet  provided  for  or  acknowledged  by  law-  As  tbe  term  im- 
ports, it  is  something  asked  for  or  demanded  on  tbe  one  hand  and  not  admitted 
or  allowed  on  the  other.  Worcester  and  Bouvier,  verba  Claim.  When  the  de- 
mand is  admitted,  authorized  or  provided  for  by  law  it  is  not  a  mere  claim,  bat 
a  debt.  It  no  longer  rests  in  mere  clamor  or  petition,  but  is  something  due 
•upon  which  an  action  may  be  maintained.  This  denmnd  had  its  ostensible 
origin  in  the  order  of  Governor  John  W.  Davis,  a  United  States  officer,  and 
then  commander-in-chief  of  the  militia  of  Oregon  territory.  It  arose  out  of  a 
contract  in  due  form  with  an  officer  of  that  militia  in  pursuance  of  such  order, 
and  was  afterward,  in  pursuance  of  the  joint  resolution  of  the  territorial  legis- 
lature,  passed  January  26,  1855,  directly  recognized  by  the  United  States  by 
the  passage  of  the  act  directing  its  adjustment  and  settlement  by  the  secretary 
of  war,  and  its  payment  out  of  the  treasury.  There  is  ground,  then,  for  the 
argument  of  the  plaintiff  that  tbe  demand  was  a  debt  from  the  beginning,  and 
never  a  mere  claim  or  assertion.  But  by  the  acts  of  1854  and  1871,  mprc^  it 
was  provided  that  these  claims  should  be  adjusted  on  ^'  just  and  equitable  prin- 
ciples" and  paid  accordingly.  Thereafter,  if  not  before,  they  were  debts  and 
not  mere  claims.  Besides,  this  legislation  seems  to  recognize  the  right  of  the 
assignee,  who  is  in  equity  the  owner,  and  entitled  to  receive  the  money.  Jt 
must  have  been  known  to  congress  that  the  vouchers  for  the  supplies  furnished 
to  the  expedition  of  1854  had  in  many  instances  changed  hands.  To  equitably 
adjust  and  settle  these  claims  involves  the  determination  of  who  is  entitled  to 
the  payment  therefor.  This  seems  to  have  been  the  construction  placed  upon 
the  act  by  the  department.  The  evidence  shows  beyond  a  doubt  that  claims 
growing  out  of  the  Eogue  River  war  of  1853,  the  expedition  of  1854,  and  the 
general  war  of  1855-6,  were  constantly  paid  to  attorneys  and  assignees  upon 
powers  and  transfers  made  before  the  issuing  of  the  warrants,  or  even  before 
the  act  making  the  appropriation  for  their  payment.  Indeed,  the  very  assign- 
ment upon  which  Griswold  received  the  amount  of  the  Gridley  claim  was  made 
to  him  more  than  six  months  prior  to  the  issuing  of  the  warrant  therefor.  This 
being  so,  even  if  the  case  was  within  the  statute  as  between  the  parties  and  the 
United  States,  Gfriswold,  having  obtained  this  money  in  violation  of  or  con- 
trary to  it,  ought  not  to  be  allowed  to  set  it  up  in  this  suit  to  prevent  the 
plaintiff  from  recovering  that  portion  of  it  which  in  equity  belongs  to  him. 

§  420.  A  plea  to  the  merits  waives  a  pUa  to  the  jurisdiction. 

The  defendant  also  objects,  that,  if  the  defendant  is  entitled  to  recover  at  all, 
bis  remedy  is  at  law,  and  therefore  this  Court  is  without  jurisdiction.  The 
pleadings  in  this  case  were  not  reformed  after  its  removal  to  this  court.  The 
answer  to  the  complaint  contains  a  plea  to  the  jurisdiction,  along  with  matter 
to  the  merits.  But  a  party  who  desires  to  object  to  the  jurisdiction  of  this 
court  must  do  so  by  plea  before  Answering  to  the  merits;  and  if  he  pleads  such 
a  plea  with  one  to  the  merits,  it  will  be  treated  as  waived  or  abandoned. 
Chapman  v.  School  District,  1  Deady,  116;  Murray  v.  Gibson,  supra^  420;  S.  C* 
Eq.  Rule  89.  For  this  reason  the  defendant  is  not  entitled  to  make  this  objec- 
tion at  this  time.    But  if  this  were  otherwise,  it  would  not  affect  the  result. 

§  421.  Equity  has  jurisdiction  where  a  lien  is  involved. 

There  is  no  doubt  but  that  the  plaintiff  might  have  maintained  an  action  at 
law  against  the  defendant,  upon  these  facts,  as  for  money  had  and  received  to 
his  use.  But  it  being  determined  that  the  plaintiff  had  a  lien  upon  the  fund^ 
which  accompanied  it  into  the  hands  of  the  defendant,  equity  has  jurisdiction 
also.    Story's  Eq.  Jur.,  sec.  1044;  Bradley  v.  Root,  6  Paige,  640;  Murray  v. 
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Gibson,  srcpra,  430;  Trist  v.  Ohild,  supra,  447.  The  latter  case  is  partioalarly 
in  point.  There  the  court  found,  upon  the  evidence,  that  the  plaintiff  had  no 
lien,  because  the  transaction  only  amounted  to  a  personal  agreement  between 
the  parties,  and  therefore  there  was  no  jurisdiction  in  equity,  saying:  "  If  there 
was  no  lien,  there  was  no  jurisdiction,"  which  plainly  implies  the  converse  of 
the  proposition  —  if  there  is  a  lien,  equity  has  jurisdiction. 

§  422.  A  plea  in  abatemerU  pleaded  with  matter  to  the  merits  is  considered 
VHJtived  or  (ibandoned. 

The  defendant  also  pleads  that  this  demand  was  not  presented  to  Cardwell, 
as  administrator,  for  allowance,  as  provided  in  sectioas  374  and  468  of  the 
Oregon  Civil  Code,  and  therefore  this  suit  cannot  be  maintained.  If  this  were 
BO,  the  fact  would  not  be  a  bar  to  the  right,  but  only  abate  this  suit.  Hentsoh 
V.  Porter,  10  Cal.,  557.  But  the  allegation  being  pleaded  with  matter  to  the 
merits,  is  therefore  to  be  considered  waived  and  abandoned. 

§  423.  An  agent  is  not  hound  to  present  his  claim  to  an  administrator  when 
that  administrator  is  his  principal  and  even  liable  individtcally. 

But  if  this  were  otherwise  the  plea  is  not  good.  So  far  as  Gris  wold  is  concerned, 
this  is  not  a  claim  against  the  estate  of  Gridley,  but  against  himself  upon  a 
liability  arising  out  of  his  own  conduct  —  the  obtaining  this  money  from  the 
United  States,  upon  which  the  plaintiff  had  a  lien,  if  not  by  fraud,  at  least 
wrongfully  and  with  notice  of  the  facts.  For  this  reason,  it  matters  not  whether 
the  demand  was  presented  to  Cardwell,  for  allowance,  or  not,  or  whether  he,  as 
administrator,  is  even  liable  for  it,  or  not.  Even  so  far  as  Cardwell  is  concerned, 
correctly  speaking,  this  is  not  a  demand  against  the  estate,  because  of  the  lia« 
bility  of  the  intestate,  but  a  demand  against  the  administrator,  on  account  of  a 
liability  incurred  by  him  in  the  administration  of  the  estate.  An  administrator 
may  incur  expenses,  including  attorney's  fees,  in  the  administration  of  an  estate, 
for  which  he  shall  be  allowed  in  his  settlement.  Sec.  1146,  Or.  Civ.  Code.  I 
doubt  whether  such  demands  are  within  the  purview  of  section  374,  supra,  and 
must  therefore  be  verified  and  presented  for  allowance  or  rejection,  by  the  ad- 
ministrator, before  an  action  can  be  maintained  against  him  to  enforce  them. 
However  this  may  be,  such  allowance  or  rejection  can  in  no  way  affect  Gris- 
wold's  liability  in  the  premises. 

There  must  be  a  decree  for  the  plaintiiBf  for  the  one-third  of  the  fund  received 
by  the  defendant,  $860,  with  legal  interest  upon  the  same  from  the  time  he  re- 
ceived it  at  the  treasury  of  the  United  States,  together  with  his  costs  and 
expenses  in  this  suit. 

§  424.  Quantam  mernit. — In  the  absence  of  a  specific  contract,  an  agent  is  entitled  to  pay 
for  his  services  on  the  basis  of  a  quantum  meruit.  West  New  Jersey  Society  v.  Morris,*  Pet. 
C.  a,  59. 

§  43f  5.  It  seems  that  where  an  agent  has  rendered  services  beneficial  to  his  principals,  which, 
though  not  originaUy  authorized,  are  presumed  from  the  silence  and  inaction  of  the  principals 
to  have  been  accepted  by  them,  the  agent  is  entitled  to  compensation.  Wright  v.  Ellison,  1 
WaU..  21. 

§  426.  ComniisRions. —  If  the  agent's  compensation  is  fixed,  and  he  receives  drawback  of 
charges  which  the  principal  is  obliged  to  pay,  he  must  credit  the  principal  with  the  amount 
of  such  drawback.     Mauran  v.  Warren,  2  Low.,  58.    See  §  411. 

§  427.  If  the  agent  of  the  charterer  of  a  vessel  is  to  receive  a  commission  on  freight  at  port 
of  discharge,  his  commission  is  reckoned  on  freight  received,  and  not  on  gross  freight  li8t> 
some  of  which  could  not  be  collected.    Und, 

g  428.  If  such  agent,  by  express  agreement,  is  to  have  two  and  one-half  per  cent,  com- 
missions, he  cannot  charge  five,  though  the  usage  of  the  iKxrt  at  which  he  acts  is  to  charge 
the  latter  sum.    Ibid. 
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§  429.  An  agreement  for  two  years,  between  the  principals  and  agent,  was  that  the  agent 
43houId  have  seven  and  one-half  per  cent,  commissions  on  all  the  goods  he  should  sell  and  on 
all  the  trade  he  could  make  for  the  principals.  The  principals  discontinued  relations  with  the 
agent  within  the  two  years,  on  the  ground  that  he  was  selling  goods  of  the  same  kind  as  the 
principals'  for  competitors.  In  an  action  by  the  agent  against  the  principals  for  commissions, 
it  was  held  that  the  agent  was  under  no  obligation,  express  or  implied,  to  devote  himself 
exclusively  to  the  sale  of  the  principals'  goods,  and  that  he  was  entitled  to  commissions  on 
all  trade  made  by  him  for  the  defendants,  and  that  that  included  all  sales  made  by  the  prin- 
cipals in  which  the  agent  was  the  inducing  cause.   Norton  v.  American  Ring  Co.,  1  Fed.  R. ,  686. 

§  430.  Lien. —  An  agent  will  be  allowed  to  retain  in  his  possession  the  papers  relating  to  the 
transactions  in  which  he  acts,  notwithstanding  the  appointment  of  an  agent  to  supersede 
him,  until  his  claims  for  services,  etc.,  are  discharged.     Baring  v.  Willing,  4  Wa.sh.,  251. 

§  431.  An  agent  efiPecting  and  recovering  insurance  in  his  own  name  for  the  benefit  of  his 
principals,  has  a  lien  on  the  fund  produced  by  such  insurance  for  his  compensation  and  ad- 
vances, and  also  for  liability  incurred  by  him  in  effecting  insurance  on  other  property.  Leeds 
V.  Marine  Ins.  Co.,  6  Wheat.,  567. 

§  432.  Plea  of  infancy.— Where  a  principal,  on  coming  of  age,  disavows  an  act  of  his 
agent  in  his  behalf  while  he  was  a  minor,  on  the  ground  of  his  own  infancy  at  that  time,  the 
agent  is  entitled  to  claim  expenses  incurred  in  his  principal's  behalf,  and  the  compensation  to 
which  he  was  entitled  for  the  services  rendered.    Teakle  v.  Bailey,  2  Marsh.,  56. 

XII.  Seitlement8. 

§  433.  Opening.^  Where  the  relation  of  principal  and  agent  is  terminated,  and  the  parties 
deliberately  proceed  to  a  settlement  in  the  nature  of  a  compromise  and  adjustment  of  doubt- 
ful and  conflicting  rights,  each  party  desiring  a  settlement  and  each  making  concessions,  and 
they  finally  come  together  upon  an  agreement,  each  believing  that  he  is  losing  by  the  transac- 
tion, such  settlement  will  not  be  set  aside  at  the  suit  of  the  principal,  uale-ss  it  be  satisfac- 
torily proved  that  there  was  positive  fraud,  some  false  representations  made,  some  gross 
advantage  taken.    Courtright  v.  Burnes,  2  McC,  583.    See  g  447. 

§  484.  Errors  in  the  settlement  of  accounts  between  principal  and  agent,  especially  if  in- 
duced by  misrepresentation,  are  cognizable  in  equity.    Delano  v.  Wiusor,  1  Cliff.,  508. 

XIII.  Power  of  Attorney. 

■Summary — To  he  pursued  strictly,  §  4d5,— Intention  of  parties  to  govern,  §  488. — Joint 
power  to  sell  severed  interests,  §  487. —  Ambiguous,  principal  hound  hy  fair  construction^ 
§  438. —  Authority  of  agent  not  restricted  hy  a  special  power,  *§  439. —  Oitnng  autliority 
to  sell  land,  hut  not  to  convey,  g  4^,^ Failure  to  take  a  mortgage,  rights  of  purchaser, 
§  441. —  Construed  as  to  time  within  which  agent  might  act,  g  442.—  Burden  on  party 
attacking  deed,  §  443. —  Power  to  make  deed  with  covenant  of  warranty,  §  444. —  Rules  of 
construction,  usage,  g  445. —  Power  to  convey  must  he  under  seal,  ^  448. —  Settlement,  rati- 
fication,  g  447.— -4/'^''  acquired  title,  g  448. —  Not  sufficient  to  authorize  sale  of  property ^ 
§449. 

g  4B5.  Where  the  words  of  a  power  are  explicit,  it  is  not  for  the  court  to  construe  the  powei 
in  accordance  with  any  supposed  intention  of  the  parties.  So  where  the  agent  was  author- 
ized to  buy  a  boat  of  A.,  he  had  no  authority  to  buy  from  other  parties,  and  the  principal  was 
not  bound  to  accept  the  bills  drawn  by  him.     Peck  ham  v.  Lyon,  g§  450-453.    See  g  478. 

§436.  A  special  power  of  attorney  is  to  be  strictly  construed,  so  as  to  sanction  such  acts 
as  are  clearly  within  its  terms ;  but  it  is  also  a  rule  of  equal  potency  that  the  object  of  the 
X)artie8  is  always  to  be  kept  in  view,  and  where  the  language  used  will  permit,  that  construc- 
tion should  be  adopted  which  will  carry  out,  instead  of  defeating,  the  purpose  of  the 
appointment.     HoUaday  v.  Daily,  §§  454-456. 

§  437.  A  power  of  attorney,  created  by  two  or  more  persons  possessing  distinct  interests  in 
real  property,  may  be  so  limited  as  to  prevent  the  sale  of  the  interests  of  either  separately ; 
but  in  the  absence  of  qualifying  terms,  or  other  circumstances,  thus  restraining  the  authority 
of  the  attorney,  a  power  to  seU  and  convey  real  property,  given  by  several  parties,  in  gen- 
eral terms,  is  a  power  to  sell  and  convey  the  interest  of  each,  either  jointly  with  the  interests 
of  the  others,  or  by  a  separate  instrument.    Ibid.    See  §$5  56,  58. 

§  438.  If  the  words  in  a  power  touch  only  the  particular  mode  in  which  an  object,  admit- 
ted to  be  within  the  power,  is  to  be  effected,  and  they  are  ambiguous,  and  with  a  reasonable 
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attention  to  them  would  bear  the  interpretation  on  which-  both  the  agent  and  a  third  person 
have  acted,  the  principal  is  bound,  although  upon  a  more  refined  and  critical  examination  the 
court  might  be  of  opinion  that  a  different  construction  would  be  more  correct.  So,  where  an 
agent  had  authority  to  trade  a  bond  not  yet  due,  he  was  justified  in  receiving  goods  in  part 
payment  thereof,  and  in  agreeing  to  receive  others.    Very  v.  Levy,  §§  457-461. 

§  439.  Where  an  agent  continues  to  do  business  after  the  execution  of  a  special  power  of 
Attorney,  with  full  knowledge  of  the  principal,  the  latter  is  estopped  from  claiming  that  the 
authority  of  the  agent  was  restricted  in  respect  to  such  business  by  the  power  of  attorney. 
A  written  power  of  attorney  may  be  expanded  by  the  declarations  or  acts  of  the  principal ; 
and  especially  is  this  the  case  where  the  principal,  by  his  acts  and  statements,  leads  third  par- 
ties to  believe  that  he  has  reposed  in  the  agent  trusts  beyond  those  specified  in  the  written 
power.    Philadelphia,  etc.,  Deposit  and  Ins.  Co.  v.  Seventh  National  Bank,  §S  462-464. 

§  440.  A  letter  authorizing  an  agent  to  "  manage  as  you  would  with  your  own,"  and  ex- 
pressing a  wish  to  sell,  is  a  good  power  to  the  agent  to  sell  real  estate,  but  not  to  convey ;  but 
a  conveyance  executed  by  the  agent  may  be  enforced  as  a  contract  to  convey.  Lyon  v.  Pol- 
lock, §§  465,  466. 

§  441.  Where  the  x>ower  authorizes  the  attorney  to  sell  and  take  a  mortgage,  if  he  sells  and 

omits  to  take  a  mortgage,  the  conveyance  is  void.    But  where  the  property  is  sold  to  bona 

.JSde  purchasers,  the  testimony  of  the  grantor,  after  long  acquiescence,  is  not  admissible  to 

repel  the  presumption  that  the  agent  complied  with 'the  terms  of  the  power.    Morrill  v.  Cone, 

§§  467-469. 

§  442.  A  power  of  attorney  authorizing  the  agent  to  execute  deeds  for  certain  lands  to  the 
persons  applying  for  the  same  within  three  months,  and  establishing  their  right  to  the  same, 
etc.,  held  to  mean  that  the  agent  may  act  if  the  application  is  made  within  three  months, 
and  not  that  the  agent  was  limited  to  that  period  within  which  to  examine  the  claims  and 
execute  the  deeds.    Clements  v.  Macheboeuf ,  j^g  470-473. 

g  443.  The  burden  of  proof  is  on  a  party  alleging  that  a  deed  by  his  agent  is  void  for  mat- 
ters not  appearing  on  its  face.    Ibid, 

%  444.  Under  a  power  of  attorney  authorizing  the  agent  *'  to  contract  for  the  sale  of,  and  to 
sell,  either  in  whole  or  in  part,"  certain  lands,  on  such  terms  in  all  respects  as  he  shall  deem 
most  advantageous,  and  to  execute  '*  deeds  of  conveyance  necessary  for  the  full  and  perfect 
transfer  of  all  our  respective  right,  title,"  etc.,  '*  as  sufficiently  in  all  respects  as  we  ourselves 
could  do  personally  in  the  premises,"  the  agent  has  power  to  execute  a  deed  with  covenant 
of  warranty.    Le  Roy  v.  Beard,  §§  474-478. 

§  445.  Where  a  power  to  sell  or  convey  is  given  in  writing,  and  not  aided,  as  in  this  case, 
by  language  conferring  a  wide  discretion,  it  still  must  be  construed  as  intending  to  confer  all 
the  usual  means,  or  sanction  the  usual  manner  of  performing  what  is  intrusted  to  the  agent. 
If  a  construction  be  in  some  doubt,  not  only  may  usage  be  resorted  to  for  explanation,  but 
the  agent  may  do  what  seems  from  the  instrument  plausible  and  correct;  and  though  it  turn 
out  in  the  end  to  be  wrong,  as  understood  by  the  principal,  the  latter  is  still  bound  by  the 
conduct  of  his  agent.    Ibid. 

§  44H.  There  is  a  broad  distinction  between  the  power  to  make  an  executory  contract  for 
the  sale  of  land,  and  a  i)ower  to  convey  land.  One  may  be  made  by  simple  writing,  the  other 
is  required  to  be  done  by  deed.  While  it  may  be  competent,  it  seems,  to  authorize  one  by 
parol  to  make,  as  attorney  in  fact,  an  executory  contract  for  the  sale  of  land,  even  though, 
under  the  statute  of  frauds,  the  contract  itself  must  be  in  writing,  a  power  to  convey  must 
be  under  seal,  because  the  deed  itself  must  be  under  seal.  Hunter  v,  Sacramento  Beet  Sugar 
Co.,  §§  479,  480.     See  §§  494,  498. 

§  447.  A  deed  by  the  principal,  acknowledging  a  settlement  of  the  matters  of  the  agency 
between  the  principal  and  agent,  and  sanctioning  the  latter's  acts  under  a  power,  and  discharg- 
ing the  afeent  from  further  liability  to  the  principal  by  reason  thereof,  not  mentioning  any 
conveyance  by  the  agent,  and  not  broader  in  t«rms  than  the  power,  amounts  merely  to  a  set- 
tlement and  discharge,  and  is  not  a  ratification  of  a  void  conveyance  by  the  agent ;  and  espe- 
cially where  the  principal  was  not  aware  that  the  agent  had  exceeded  his  power.    Ibid, 

§  448.  M.,  an  occupant  of  a  town  lot,  executed  a  power  of  attorney,  authorizing  R.  to 
convey  by  quit-<:laim  deed.  M.  then  acquired  the  legal  title,  after  which  R.  conveyed  pursu- 
ant to  his  authority,  and  received  the  consideration.  Six  years  afterwards  M.  quit-claimed  to 
S.,  and  the  latter  brought  ejectment.  Hdd,  that  the  purchaser  from  R.  was  entitled  to  the 
legal  title,  and  M.  was  estopped  from  asserting  that  R.  exceeded  his  authority.  Smith  v, 
Sheeley.  ^§  481-483. 

§  449.  A  power  of  attorney  constituting  and  appointing  J.  L.,  of  Texas,  *'  my  general  and 
special  agent  to  do  and  transact  all  manner  of  business  in  which  I  may  be  interested  there," 
does  not  empower  the  agent  to  sell  the  property  of  the  principal    Hodge  v.  Combs,  §  484* 

INOTES.— See  §§  485-524.] 
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FECKHAM  V.  LYON. 
(Circuit  Court  for  Michigau:  4  McLean,  45-^1.    1845.) 

Opinion  by  the  Court. 

Statement  of  Faots. —  This  is  a  motion  for  a  new  trial  The  action  waF 
brought  to  recover  the  amount  of  the  several  bills  of  exchange,  drawn  by  G 
M.  Mills,  payable  to  the  order  of  Peckhana  &  Borden,  and  directed  to  John 
Almy,  Esquire,  attorney  for  Messrs.  Charles  BE.  Carroll  and  Lucius  Lyon, 
amounting  to  $6,000.  These  bills  were  drawn  under  a  letter  of  credit,  of 
which  the  following  is  a  copy : 

"Hb^con  WALBRrooE,  EsQ. :  Sir — George  M.  Mills  is  hereby  authorized  to 
purchase  the  steamboat  belonging  to  you  and  others,  for  such  sums  of  money, 
and  payable  at  such  times,  as  shall  be  mutually  agreed  upon  between  you  and 
him.  And  he  is  authorized  to  draw  on  me  as  the  agent  and  attorney  of 
Charles  H.  Carroll  and  Lucius  Lyon,  by  drafts  or  otherwise,  as  said  payments 
become  due;  which  said  drafts  will  be  duly  honored. 

"Yours,  etc.,  J.  Almy, 

"  Agent  for  Charles  H.  Carroll  and  Lucius  Lyon. 

"Detroit,  September  12,  1836." 

The  declaration  contained  special  counts  against  Lyon  as  acceptor  of  the 
bills,  and  also  the  common  count  for  goods  sold,  money,  etc.  It  was  proved 
that  Almy  was  authorized  by  Carroll  and  the  defendant  to  give  Mills  the  letter 
of  credit.  That  he  was  sent  with  it  to  Toledo  to  buy  a  steamboat  called  the 
Caledonia,  afterwards  Don  Quixote.  That  this  steamboat  was,  at  the  time 
the  letter  was  written,  owned  by  Hemon  Walbridge  and  others,  but  that 
Walbridge  had  sold  his  interest  to  plaintiffs,  who  were  the  other  joint  owners 
with  Walbridge  at  the  time  the  letter  was  written.  That  Mills  exhibited  his 
letter  of  credit  to  the  plaintiffs,  made  a  trade  with  them  for  the  boat,  drew 
the  drafts  in  payment,  and  gave  them,  with  the  letter  of  credit,  to  the  plaint- 
iffs, who  thereupon  agreed  to  deliver  the  steamboat  to  him.  This  was  proved 
to  be  the  steamboat  he  was  sent  to  purchase.  She  was  wrecked  in  going  to 
the  place  of  destination,  and  never  came  into  possession  of  the  defendant.  It 
was  also  proved  that  Mills  bought  the  boat  for  the  joint  benefit  of  himself 
and  Carroll  and  Lyon.  That  with  the  assent  of  Carroll  and  Lyon,  he  had 
paid  for  one-quarter  of  the  boat  by  an  exchange  of  his  property,  consisting  of 
a  house  and  lot  at  Tremoinsville,  and  had  drawn  the  drafts  upon  which  the 
suit  is  brought  for  the  other  three-fourths  of  the  purchase  money.  This  was 
all  understood  by  Carroll,  Lyon,  Almj  and  Mills,  and  the  matter  was  subse- 
quently arranged  between  them,  when  the  stock  in  the  boat  should  be  divided, 
after  its  arrival  at  Grand  river.  A  full  release  had  been  executed  to  Mills  by 
the  plaintiffs  of  all  liability  to  them  upon  the  drafts,  in  consequence  of  a  ver- 
dict, etc.  Alray's  handwriting  and  signature  to  the  letter  of  credit  were 
.proved;  and  it  was  also  proved  that  he  had  authority  to  give  the  letter,  etc. 

The  drafts  were  then  offered  in  evidence,  but  were  objected  to  on  the  ground 
that  Mills  had  exceeded  his  authority  under  the  letter  of  credit,  in  this,  that 
he  had  made  his  contract  with  Peckham  &  Borden,  the  plaintiffs,  whereas,  by 
the  letter  of  credit,  he  was  only  authorized  to  settle  the  terms  as  to  price  and 
terms  of  payment  with  Hemon  Walbridge  alone.  And  the  court  sustained 
this  objection.  The  plaintiffs'  counsel  then  offered  to  prove  by  Mills  that  the 
letter  was  given  with  the  supposition  that  Walbridge  was  the  part  owner  of 
the  boat,  and  that  the  object  of  the  letter  was  to  buy  the  boat,  and  that  the 
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form  of  the  letter  was  accidental,  and  that  it  was  not  the  intention  of  the 
party  to  limit  him  to  contract  with  Walbridge,  but  to  give  him  full  authority 
to  buy  the  boat.  To  this  evidence  the  counsel  for  the  defendant  objected,  upon 
the  ground  that  no  parol  testimony  could  be  given  to  explain  this  written  in- 
strument, which  was  unambiguous;  and  also  upon  the  ground  that  it  contra- 
dicted the  written  instrument.  The  objection  was  sustained  by  the  court,  and 
the  testimony  was  not  admitted. 

The  plaintiffs  then  offered  Mills  as  a  witness,  to  prove  that  Lyon  had  subse- 
quently recognized  the  contract  made  by  Mills,  and  had  acted  as  the  owner  or 
part  owner  of  the  boat  under  the  contract. 

That  the  witness  was  objected  to,  on  the  ground  that  it  appeared  from  the 
testimony,  he  himself  was  one  of  the  joint  purchasers  under  the  contract,  and 
of  course  was  jointly  liable  for  the  full  payment  of  the  purchase  money.  The 
court  sustained  the  objection,  and  refused  to  admit  the  witness;  whereupon 
the  plaintiffs  voluntarily  suffered  a  non-suit.  On  the  above  rulings  of  the 
court,  the  motion  for  a  new  trial  is  made. 

§  450.  Where  the  terms  of  a  power  are  distinctly  expressed,  and  its  meaning 
unamSigttous,  the  court  will  construe  it  in  accordance  with  its  language. 

The  bills  were  objected  to  on  three  grounds.  1st.  That  they  were  not  drawn 
in  strict  accordance  with  the  letter  of  credit  given  in  evidence,  which  letter 
was  directed  to  Hemon  Walbridge,  Esquire,  and  contemplated  a  mutual  agree- 
ment to  be  made  between  him  and  Mills,  in  reference  to  the  boat,  to  authorize 
the  drawing  of  the  bills.  Where  the  words  of  a  power  are  explicit  and  no 
doubt  can  arise  on  their  construction,  it  would  be  a  dangerous  principle  to 
establish,  that  a  court  may  construe  them  differently,  in  accordance  with  the 
supposed  intention  of  the  parties.  The  letter  of  authority  was  not  only  di- 
rected to  Walbridge,  but  it  was  intended  that  the  contract  should  be  ma,de 
with  him,  and  not  with  others  who  had  an  interest  in  the  boat.  The  language 
is,  *'  M  Ws  is  hereby  authorized  to  purchase  the  steamboat  belonging  to  you 
and  others,  for  such  sums  of  money,  and  payable  at  such  times,  as  shall  be 
mutually  agreed  on  between  you  and  him." 

§  461.  Where  a  contract  is  made  by  an  agent  upon  terms  and  with  parties 
essenlially  different  from  those  expressed  m  his  power ^  his  principal  is  not  bound 
by  his  acts,    {See  §  34.) 

Now  here  was  evidently  a  confidence  reposed  in  Walbridge  exclusively,  not 
only  as  to  the  price  of  the  boat,  but  also  as  to  the  times  of  payment.  This  trust 
was  not  extended  even  to  the  partners  of  Walbridge.  Much  less  can  it  be  fairly 
construed  to  extend  to  any  persons  who  might  own  the  boat.  Where  the 
power  is  thus  restricted,  it  is  not  for  a  court  to  say  the  restriction  is  unwise,  or 
that  the  j>ersons  giving  the  power  authorized  a  thing  to  be  done  different  from 
the  clear  import  of  their  words.  Such  a  rule  of  construction  would  assume  a 
power  rather  to  make  contracts  than  to  construe  them.  On  the  supposition 
that  Almy  was  fully  authorized  to  act  in  the  premises  in  saying  that  the  bills 
should  be  honored,  might  be  construed  as  an  acceptance  in  advance  or  an  obli- 
gation to  accept.  But  what  bills  did  he,  as  the  agent  of  Carroll  and  Lyon, 
say  shoqld  be  honored?  They  were  such  as  to  amount  and  times  of  payment 
as  should  be  mutually  agreed  upon  between  Mills  and  Walbridge.  The  letter 
of  authority  is  susceptible  of  no  other  construction.  It  will  be  observed  that 
the  special  counts  are  not  founded  on  the  delivery  of  the  boat  or  on  an  express 
acceptance  of  the  drafts,  but  an  acceptance  from  the  obligation  imposed  by  the 
letter  of  attorney  to  Walbridge.     Now  if  the  drafts  drawn  were  not  the  drafts 
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contemplated  by  the  above  letter,  under  what  pretense  can  it  be  said  they  were 
bound  to  accept  them?  Mills  interposed  himself  as  a  party,  not  contemplated 
by  the  power.  Carroll  and  Lyon  may  have  agreed  to  this  arrangement,  but  it 
was  not  within  the  power  of  attorney,  and  to  that  we  must  look  exclusively, 
to  ascertain  whether  Carroll  and  Lyon  were  bound  to  accept  the  bills.  If  they  * 
were  not  so  bound,  then  there  was  no  acceptance,  and  this  action  cannot  be 
maintained.  5  Pet.,  636;  15  Pet.,  395;  2  Pet.  Condens.,  95;  10  John.,  180;  a 
Wilson,  539;  6  Cowen,  354;  8  Wend.,  494;  9  id.,  54,  68;  4  Cowen,  645;  2 
John.,  48:  5  id.,  59;  7  id.,  393;  10  John.,  180;  10  Wend.,  57;  7  Wend.,  315. 

3.  The  objection  is  not  without  force  that  a  contract  to  bind  the  principal 
should  be  made  in  his  name;  and  in  this  view,  if  the  obligation  to  accept  the 
bills  was  binding  on  a^ny  one,  it  must  have  bound  Almy  to  accept.  This, 
however,  is  rather  a  technical  ground,  and  it  does  not  seem  to  be  necessary  to 
rely  on  it. 

§  462.  The  intention  of  parties  can  only  he  safdy  ga/thered  from  their  written 
engagements. 

The  above  positions  are  met  by  the  plaintiffs  on  the  ground  that  the  inten- 
tion of  the  purchasers  was  carried  out,  and  that  is  to  be  regarded  in  giving  a^ 
construction  to  the  letter  of  attorney.  The  intention  of  the  parties  can  never 
be  disregarded,  but  how  is  that  intention  to  be  ascertained  ?  The  only  safe  rule 
is,  to  ascertain  the  intention  from  the  language  used  by  the  parties.  1  Term 
Eep.,  703;  2  Bing.,  522;  Chitt.  on  Con.,  212;  4  Maul.  &  Sel.,  422;  6  id.,  9,  12* 

§  453.  An  interested  witness. 

Mills  was  clearly  an  interested  witness.  He  was  released  from  liability  on 
the  special  counts  only,  which  set  out  the  bills  drawn  by  him.  He  had  an  in- 
terest of  one-third  of  the  boat,  and  was  interested  in  sustaining  the  contract 
he  made,  by  which  he  might  exculpate  himself  from  responsibility  under  the- 
power. 

The  boat  in  question  was  unfortunately  wrecked,  and  the  contest  is,  who 
shall  suffer  the  loss.  The  case  turns,  as  before  remarked,  on  the  letter  of  attor- 
ney, and  the  acts  done  by  Mills  in  the  purchase  and  drawing  of  the  bills. 

Upon  the  whole,  we  feel  ourselves  bound  to  overrule  the  motion  for  a  new 
trial 

HOLLADAY  v.  DAILY.     * 

U»  Wallace,  606-^11.    1873.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Colorado. 

Opinion  by  Mr.  Justice  Field. 

Statement  op  Facts. —  In  February,  1866,  Ben  HoUaday  and  his  wife  gave 
to  one  Hughes  a  power  of  attorney  to  sell  and  convey  certain  real  property^ 
situated  in  Denver  City,  in  the  territory  of  Colorado,  the  title  to  which  was- 
stated  in  the  power  to  be  in  HoUaday.  In  September  following  Hughes  sold 
and  conveyed  in  the  name  of  HoUaday  alone,  and  as  his  attorney,  the  premises, 
in  controversy.  The  question  presented  is  whether  the  deed  thus  executed  in 
the  individual  name  of  HoUaday,  and  not  in  the  joint  names  of  himself  and 
wife,  was  sufficient  to  pass  his  title. 

§  454.  Execution  of  powers  of  attorney  hy  married  women.     {See  §  488.) 

In  most  of  the  states  a  married  woman  cannot,  in  the  absence  of  statutory 
authority,  execute,  either  alone  or  in  connection  with  her  husband,  a  vaUd 
power  of  attorney  to  convey  her  interest  in  real  property.  She  can  pass  her 
interest  only  by  uniting  personally  in  a  conveyance  with  her  husband,  and  ac- 
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knowledging  upon  a  separate  examination  apart  from  him,  before  a  public  offi- 
cer, that  she  executes  the  conveyance  freely,  without  any  fear  of  him,  or 
compulsion  from  him.  The  private  examination  is  required  to  protect  her  froiii 
the  coercion  or  undue  influence  of  her  husband,  and  her  acknowledgment  is^ 
therefore  considered  as  an  essential  preliminary  to  the  validity  of  any  transfer 
by  her.  The  private  examination  is  in  its  nature  personal;  it  is  a  matter  in 
which  she  cannot  be  represented  by  another.  A  privy  acknowledgment  by  at- 
torney,  as  observed  by  Bishop  (Law  of  Married  Women,  §  602),  would  seem  to- 
involve  a  contradiction,  and  certainly  would  in  a  great  degree  defeat  the  object 
which  her  personal  examination  was  intended  to  secure.  Sumner  v.  Conant,  10 
Vt.,  19;  Mott  V.  Smith,  16  CaL,  533;  Lewis  v.  Coxe,  5  Harrington,  401. 
Whether  any  statute  exists  in  Colorado  which  authorizes  a  married  woman  ta 
convey  her  interest  in  real  property  by  attorney  we  are  not  informed.  Coun- 
sel, whose  attention  was  called  on  the  argument  to  the  matter,  were  not  awarer 
that  any  such  statute  exists. 

Assuming,  however,  that  such  statute  does  exist,  or  that,  without  any  such 
statute,  the  authority  of  a  married  woman  to  convey,  in  connection  with  her 
husband,  which  is  conferred,  implies  a  power  to  appoint  an  attorney  for  that 
purpose  —  and  there  are  adjudged  cases  which  proceed  upon  that  theory, —  we 
do  not  see  any  objection  to  the  validity  of  the  deed  actually  executed  in  the 
name  of  HoUaday  alone,  or  to  its  operation  in  passing  the  title.  The  wife  of 
Holladay  evidently  joined  in  the  power  upon  the  supposition  that  she  might,  in 
case  of  surviving  her  husband,  have  a  right  of  dower  in  the  real  property  of 
which  he  was  seized  during  her  coverture,  and  that  the  release  of  such  right 
might  be  required  for  an  advantageous  sale  of  the  property.  But  in  fact  she 
could  not  in  any  event  have  had  a  right  of  dower  in  his  real  property  in  Col- 
orado after  its  sale  by  him,  although  she  did  not  unite  in  the  sale.  By  a  statute- 
of  that  territory  the  right  of  dower  of  the  widow  attaches^  only  to  lands  of 
which  the  husband  dies  seized.  Her  joint  execution  with  him,  whether  in  per- 
son or  by  attorney,  of  the  deed  of  the  premises  in  controversy,  would  not  there- 
fore have  imparted  any  greater  interest,  present  or  prospective,  than  his 
separate  conveyance. 

§  4-55.  Power  of  attorney  to  he  strictly  construed. 

Undoubtedly  it  is  a  rule  that  a  special  power  of  attorney  is  to  be  strictly 
construed,  so  as  to  sanction  only  such  acts  as  are  clearly  within  its  terms;  but 
it  is  also  a  rule  of  equal  potency  that  the  object  of  the  parties  is  always  to  be 
kept  in  view,  and  where  the  language  used  will  permit,  that  construction  should 
be  adopted  which  will  carry  out,  instead  of  defeating,  the  purpose  of  the  ap- 
pointment. Here  the  object,  and  the  sole  object,  of  the  power  was  to  enable 
the  attorney  to  pass  the  title  freed  from  any  possible  claim  of  the  wife;  and 
under  the  law  of  Colorado  that  result  could  be  accompUshed  by  the  deed  of  the 
husband  alone  as  fully  without  as  with  her  signature. 

§  456.  Power  of  attorney  hy  two  or  more  persona  to  convey  distinct  interests. 

A  power  of  attorney  created  by  two  or  more  persons  possessing  distinct  in- 
terests in  real  property  may,  of  course,  be  so  limited  as  to  prevent  a  sale  of  the 
interests  of  either  separately;  but  in  the  absence  of  qualifying  terms,  or  other 
circumstances,  thus  restraining  the  authority  of  the  attorney,  a  power  to  sell 
and  convey  real  property,  given  by  several  parties  in  general  terms,  as  in  tha 
present  case,  is  a  power  to  sell  and  convey  the  interest  of  each,  either  jointly 
with  the  interests  of  the  others,  or  by  separate  instrument.  The  cases  are 
numerous  where  a  power  given  by  several  has  been  held  invalid  as  to  some  of 
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the  parties,  and  yet  suflScient  to  authorize  a  transfer  of  the  title  of  the  others. 
The  decision  of  those  cases  has  proceeded  oa  the  doctrine  stated,  that  where  a 
powei*  is  given  by  several  the  interest  of  each  in  the  property,  to  which  the 
power  refers,  may  be  separately  transferred. 

It  is  proper  to  state  that  in  sustaining  the  doed  executed  in  the  present  case, 
we  confine  ourselves  to  its  operation  in  passing  the  existing  title  of  Holladay. 
It  contains  a  covenant  of  general  warranty,  and  we  express  no  opinion  on  the 
question  whether  the  power  authorized  the  attorney  to  make  any  such  covenant 
for  his  principal. 

Jvdgin&ni  affirmed. 
VEEY  V,  LEVY. 

(18  Howard,  345-362.     1851.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Arkansas. 

Opinion  by  Mr.  Justice  Curtis. 

Statement  of  Facts. —  This  is  a  suit  in  equity  to  foreclose  a  mortgage,  com- 
menced in  the  circuit  court  of  the  United  States  for  the  district  of  Arkansas. 
The  bill  alleges  that  on  the  3d  of  March,  1841,  the  respondent.  Levy,  executed 
his  writing  obligatory,  for  the  sum  of  $4,000,  bearing  interest  at  the  rate  of 
seven  per  cent,  per  annum,  payable  to  Darwin  Lindsley  in  six  years  after  its 
date,  and  secured  the  same  by  a  mortgage  on  certain  premises  situated  in  the 
city  of  Little  Eock;  that  by  assignment  from  Lindsley,  the  complainant  became 
the  owner  of  this  bond  and  mortgage  on  the  25th  of-  March,  1841,  and  the  bill 
prays  for  an  account  and  foreclosure.  The  answer  of  Levy  admits  the  execu- 
tion of  a  bond  and  mortgage,  and  their  assignment  to  the  complainant,  and  avers 
that  on  the  3d  of  March,  1843,  he  agreed  with  the  complainant,*  through  one  John 
S.  Davis,  his  agent,  to  deliver  goods,  such  as  jewelry,  etc.,  in  which  the  respondent 
dealt,  at  Little  Rock,  upon  reasonable  prices,  in  satisfaction  of  this  bond  and  mort- 
gage, within  twelve  months  from  the  3d  of  March,  1843 ;  that  in  pursuance  of  that 
agreement  he  did  actually  deliver  on  that  day  a  part  of  the  goods,  agreed  to 
be  of  the  value  of  $1,898.25,  and  afterwards,  on  the  same  day,  the  complainant, 
through  his  agent  Davis^  signed  and  delivered  to  the  respondent  a  memorandum 
in  writing  as  follows: 

"  Little  Eock,  March  3,  '43.  I  hereby  agree  to  take  in  goods,  such  as  jewelry, 
etc.,  the  balance  due  me  on  a  note  assigned  by  D.  Lindsley  to  me,  as  also  a 
mortgage  assigned  by  said  Lindsley;  said  goods  to  be  delivered  to  me,  or 
my  agent  at  Little  Eock,  Arkansas,  at  reasonable  prices  at  said  Little  Eock; 
said  goods  to  be  called  for  within  twelve  months  from  this  time.  Martin  Yery. 
By  J.  S.  Davis,  attorney  in  fact." 

That  in  further  pursuance  of  this  agreement,  the  respondent  kept  in  his  hands 
and  ready  for  delivery,  and  withdrawn  from  his  trade,  a  sufficient  amount  of 
goods,  such  as  are  referred  to  in  the  memorandum,  during  the  whole  year 
which  elapsed  after  the  making  of  the  agreement,  and  was  constantly  ready 
and  willing  to  deliver  the  same  at  Little  Eock,  but  the  complainant  was  not 
there,  and  did  not  authorize  any  one  to  receive  them;  that  the  respondent  has 
ever  since  been  ready  and  willing  to  perform  his  agreement,  and  offers  to  bring 
the  goods  into  court,  or  place  them  in  the  hands  of  a  receiver.  The  court 
below  appointed  a  receiver,  ascertained  the  amount  of  goods  necessary  to  satisfy 
the  unpaid  residue  of  the  bond,  ordered  the  receiver,  upon  demand,  to  deliver 
the  same  to  the  complainant,  in  full  satisfaction  of  the  bond  and  mortgage,  de- 
creed the  mortgage  satisfied,  and  ordered  the  complainant  to  pay  the  costs. 
From  this  decree  the  complainant  appealed, 
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§  457.  An  agreement  hy  a  ereditdr  to  ttceive  ipecific  artides  in  satisfaction  of 
a  dd>t  win  be  speciJicaUy  enforced. 

An  agreement  by  a  creditor  to  receive  specific  articles  in  isatisfaction  of  a 
money  debt  is  binding  6n  his  conscience;  and  if  he  ask  the  aid  of  a  court  of 
equity  to  enforce  the  payment,  he  can  receive  that  aid  only  to  compel  satisfac- 
tion in  the  mode  in  tvhich  he  has  agreed  to  accept  it.  A  court  of  equity  will 
even  go  further,  and  in  a  proper  case  will  enforce  the  execution  of  such  an 
agi^ment.  At  law,  a  mere  accord  is  not  a  defense;  and  before  breach  of  a 
sealed  instrument,  there  is  a  technical  rule,  which  prevents  such  an  instrument 
from  being  discharged,  except  by  matter  of  as  high  a  nature  as  the  deed  itself. 
Alden  v.  Blague,  Cro.  Jac,  99 ;  Kaye  v.  Waghorne,  1  Taunt.,  428 ;  Bayley  v. 
Homan,  3  Bing.  K.  0.,  915.  But  no  such  difficulties  exist  in  equity.  On  the 
broad  principle  that  what  has  been  agreed  to  be  done  shall  be  considered  as 
done,  the  court  will  treat  the  creditor  as  if  he  had  actod  conscientiously,  and 
accepted  in  satisfaction  what  he  had  agreed  to  accept,  and  what  it  was  his  own 
fault  only  that  he  had  not  received.  Indeed,  even  a  court  of  law,  in  a  case 
free  from  the  technical  difficulties  above  noticed,  will  do  the  same  thing. 
Bradly  v.  Gregory,  2  Camp.,  383.  In  order,  however,  to  bring  the  case  within 
these  principles,,  three  things  are  necessary.  An  agreement,  not  inequitabfe  in 
its  terms  and  effect;  a  valuable  consideration  for  such  agreement;  readiness  to 
perform,  and  the  absence  of  laches  on  the  part  of  the  debtor. 

In  this  case  the  agreement  was  in  writing,  and  one  objection  to  it  made  by 
the  complainant  is,  that  the  person  who  executed  it  on  his  behalf  was  not 
authorized  to  do  so.  The  authority  was  in  writing,  and  gave  the  attorney 
"  full  power  and  authority  to  trade,  sell  and  dispose  of  any  notes,  bills,  bonds 
or  mortgages,  held  or  owned  by  me,  on  any  resident  or  residents  of  the  state  of 
Arkansas."  Acting  tinder  this  power,  Davis  did  actually  accept  a  partial  pay- 
ment in  goods,  amounting  to  $1,898.25,  and  signed  the  memorandum  in  writing, 
which  is  relied  on.  The  bond  being  produced,  bears  the  following  indorse- 
ment: 

"Received  on  the  within,  in* goods,  the  sum  of  eighteen  hundred  and  ninety- 
eight  dollars  and  twenty-five  cents,  March  3,  1843.  Martin  Very.  By  J.  S. 
Davis." 

The  complainant,  in  his  bill,  treats  this  as  a  payment,  and  it  does  not  appear 
that  he  made  any  objection  to  it,  though  Davis  says,  in  on^  of  his  letters,  he 
thought  the  prices  were  too  high.  Upon  this  state  of  facts,  we  are  of  opinion 
Davis  had  authority  to  enter  into  the  agreement  in  question.  Besides,  the 
power  to  collect  and  sell  is  the  power  to  trade  this  bond  and  mortgage.  It 
might  be  difficult  to  attach  any  general  legal  signification  to  this  word.  But 
considered  in  reference  to  the  particular  facts  of  this  case,  we  think  its  mean- 
ing sufficiently  clear. 

§  468.  Latitude  allowed  the  agent  in  interpreting  the  power. 

It  is  proved  by  Davis  that  the  power,  though  general  in  its  terms,  was  given 
solely  in  reference  to  this  particular  bond  and  mortgage.  The  bond  had  yet 
four  years  to  run.  When,  therefore,  Davis  was  authorized  to  collect  this  bond, 
the  parties  to  the  letter  of  attorney  must  have  had  in  view  some  agreement 
respecting  its  extinguishment  which  should  vary  its  original  terms  of  payment; 
and  when  he  was  further  empowered  to  trade  it,  it  is  not  an  inadmissible  inter- 
pretation that  the  new  agreement  for  its  extinguishment,  which  he  was  era- 
powered  to  make,  might  be  an  agreement  to  receive  specific  articles  in 
payment.  It  has  been  said  that  special  powers  are  to  be  construed  strictly.  If 
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by  this  is  meant  that  neither  the  agent,  nor  a  third  person  dealing  with  him 
in  that  character,  can  claim  under  the  power  any  authority  which  they  had  not 
a  right  to  understand  its  language  conveyed,  and  that  the  authority  is  not  to 
be  extended  by  mere  general  words  beyond  the  object  in  viow,  the  position  is 
correct.  But  if  the  words  in  question  touch  only  the  particular  mode  iu  which 
an  object,  admitted  to  be  within  the  power,  is  to  be  effected,  and  they  are  am- 
biguous, and  with  a  reasonable  attention  to  them  would  bear  the  interpretation 
on  which  both  the  agent  and  a  third  person  have  acted,  the  principal  is  bound, 
although  upon  a  more  refined  and  critical  examination  the  court  might  be  of 
opinion  that  a  different  construction  would  be  more  correct.  Le  Roy  v.  Beard, 
8  How.,  451;  Loraine  v.  Cartwright,  3  Wash.,  151;  De  Tastett  v,  Crousillat,  2 
Wash.,  132 ;  1  Liv.  on  Agency,  403, 404 ;  Story  on  Agency,  §  74.  Such  an  instru- 
ment is  generally  to  be  construed,  as  a  plain  man,  acquainted  with  the  object 
in  view,  and  attending  reasonably  to  the  language  used,  has  in  fact  construed 
it.  He  is  not  bound  to  take  the  opinion  of  a  lawyer  concerning  the  meaning 
of  a  word  not  technical,  and  apparently  employed  in  a  popular  sense.  With- 
ington  V,  Herring,  5  Bing.,  456. 

§  459.  Where  the  attorney  was  authorized  to  "  trade  "  a  bond  not  yet  due^  he 
had  authority  to  agree  to  receive  payment  thereof  in  goods.     {See  %  306.) 

In  this  case,  the  complainant,  besides  empowering  Davis  to  collect  a  bond 
not  yet  payable,  has  authorized  him  to  trade  it, —  a  word  frequently  used  in 
popular  language  to  signify  an  exchange  of  one  article  for  another,  by  way  of 
barter.  This  power  was  intended  by  the  complainant  to  be  acted  on  by  the 
respondent,  a  jeweler  in  the  state  of  Arkansas,  and  we  think  he  cannot  com- 
plain that  it  was  understood  in  its  popular  sense;  more  especially  when  he 
accepted,  without  objection,  goods  amounting  to  $1,898.25,  and  gave  the  de- 
fendant no  notice  of  his  dissent  from  that  construction  of  the  power  under 
which  his  agent  received  them,  in  part  payment  of  the  bond. 

But  it  is  insisted  that,  if  Davis  had  authority  to  receive  those  goods  in  part 
payment,  he  had  not  power  to  enter  into  an  executory  agreement  to  receive  the 
othei*s.  This  might  have  presented  a  question  of  some  difficulty*  if  the  effect 
of  that  agreement  had  been  to  give  a  credit  to  the  obligor,  or  to  subject  the 
principal  to  any  risk,  or  place  his  claim  in  any  less  advantageous  position  than 
it  would  have  been  in  if  no  contract  had  been  made  in  reference  thereto.  It 
must  be  borne  in  mind  that  it  is  proved  by  Marcus  Dotter  and  Emanuel  Levy, 
and  other  witnesses,  that  the  defendant  had  on  hand  more  than  sufficient  goods, 
of  the  description  mentioned,  at  the  time  the  other  goods  were  delivered  and 
the  memorandum  signed.  By  the  memorandum,  the  residue  of  the  goods  was 
to  be  delivered,  at  any  time  within  twelve  months,  when  called  for  by  the  com- 
plainant. The  defendant  was  obliged  to  keep  this  amount  of  these  goods  con- 
stantly on  hand,  and  ready  for  delivery.  He  could,  therefore,  gain  nothing  by 
delay.  On  the  other  hand,  the  complainant  might  have  found  it  more  con- 
venient not  to  take  all  at  one  time;  the  bond  bore  interest,  which  was  accru- 
ing by  the  delay ;  and  if  the  defendant,  upon  demand,  should  fail  to  comply, 
the  bond  would  remain  in  force,  and  no  right  of  the  complainant  to  the  money 
debt,  or  its  security  by  the  mortgage,  would  be  prejudiced.  Under  these  cir- 
cumstances, we  are  of  opinion  that,  as  Davis  had  authority  to  receive  pay- 
ment in  goods,  he  had  also  authority  to  enter  into  this  agreement,  having  the 
same  object  in  view,  and  providing  for  its  accomplishment  in  a  way  apparently 
more  beneficial  for  the  creditor  than  the  receipt  of  all  the  goods  at  the  time 
the  arrangement  was  made. 
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§  4-60.  An  agreement  to  receive  specific  artidea  m  payment  of  a  d^t  not  yet 
due  is  binding. 

That  the  agreement  itself  imports  a  consideration,  deemed  by  the  law  valu- 
able, there  can  be  no  doubt.  An  agreement  to  give  a  less  sum  for  a  greater,  if 
the  time  of  payment  be  anticipated,  is  binding;  the  reason  being,  as  expressed 
in  Fennel's  case,  6  Co.  R,  117,  that  perad venture  parcel  of  the  sura,  before  the 
day,  would  be  more  beneficial  than  the  whole  sum  on  the  day.  Coke's  Lit.^ 
212,  b.;  Com.  Dig.,  Accord,  B.,  2;  Brooks  v.  White,  2  Met.,  283.  And  when 
the  time  of  payment  is  not  anticipated,  the  law  deems  the  delivery  of  specific 
articles  a  good  satisfaction  of  a  money  debt,  because  it  will  intend  them  to  be 
more  valuable  than  the  money  to  the  creditor  who  has  consented  to  the  arrange- 
ment. Bac.  Ab.,  Accord,  A.;  Fennel's  case,  5  Co.  R,  117;  Booth  v.  Smith,  3 
Wend.,  66;  Kellogg  v.  Richards,  14:  Wend.,  116;  Steinman  v,  Magnus,  11  East, 
390;  Lewis  v.  Jones,  4  B.  &  C,  518.  In  this  case,  both  these  rules  apply;  for 
the  time  of  payment  was  to  be  anticipated,  and  specific  articles  delivered.  We 
consider  it  also  clearly  proved,  that  the  defendant  has  been  ready  to  perform  at 
all  times  since  the  agreement  was  made.  It  is  said  by  Davis  that,  in  1844, 
January,  he  thinks,  he  addressed  a  letter  to  Levy,  requesting  him  to  pay  the 
money  coming  to  Very  in  jewelry,  watches,  etc. ;  and  also  requested  him  to  put 
them  up,  and  deliver  them  to  Mr.  Waring,  in  Little  Eock ;  and  that  Levy  de- 
clined paying  as  requested.  That  he  has  searched  for  Levy's  letter  but  cannot 
find  it. 

It  is  certainly  highly  improbable  that  Levy,  who  had  had  these  goods  on  hand, 
and  set  apart  from  his  trade,  ready^  for  delivery,  ever  after  the  agreement  was 
made,  should  have  thus  refused  to  deliver  them.  He  produces  a  letter  of  Davis, 
which,  though  it  bears  date  on  the  3d  of  February,  1844,  is  undoubtedly  the 
letter  Davis  speaks  of,  and  is  as  follows: 

"New  Albany,  February  3,  1844.  Dear  Sir:  If  you  can  pay  the  balance  of 
your  note  in  good  silver  or  gold  watches,  and  good  jewelry,  at  fair  prices,  say 
about  half  of  each,  or  two-thirds  watches,  you  will  please  notify  me  of  the  fact 
by  return  mail,  and  I  will  send  on  for  them  at  once.  The  things  you  let  me 
have  before  were  too  high,  at  least  Mr.  Very  says  so.  Let  me  hear  from  you. 
I  am,  your  friend.  John  S.  Davis.    Mr.  J.  Levy." 

It  thus  appears  Davis  was  mistaken  in  supposing  he  designated  a  person  in 
Little  Rock  to  receive  the  goods;  and  unless  it  was  the  purpose  of  this  letter  to 
vary  the  original  understanding  of  the  parties  in  respect  to  the  proportion  of 
watches  to  be  delivered,  it  is  difficult  to  see  what  fair  object  it  could  have  had. 
The  testimony  of  Davis  that  Levy  refused,  without  undertaking  to  state  the 
contents  of  Levy's  letter,  or  the  substance  of  its  contents,  cannot  be  deemed 
suflBicient  to  prove  a  refusal  by  Levy  to  perform  his  contract.  Before  the  de- 
fendant can  be  prejudiced  by  testimony  of  a  refusal,  it  is  reasonable  the  court 
should  know  what  it  was.  It  certainly  was  not  a  refusal  to  deliver  the  goods 
to  Waring,  as  Davis  says,  for  Waring  was  not  mentioned  by  Davis  in  his  let- 
ter. The  conduct  of  Davis  in  this  matter  is  somewhat  strange.  He  made  the 
memorandum  in  writing  as  Very's  agent,  agreeing  to  accept  payment  of  the 
balance  of  the  bond  in  these  articles;  he  delivered  to  Very  the  jewelry  received, 
but  says  he  did  not  tell  Very  of  the  contract  to  receive  the  balance  in  goods; 
and  eleven  months  afterwards  he  wrote  the  letter  of  the  3d  of  February,  which 
seems  to  be  anew  proposal,  as  if  no  contract  had  yet  been  made  on  the  sub- 
ject; he  mistakes  the  contents  of  his  own  letter  in  a  material  particular,  says 
he  has  lost  Levy's  letter,  but  the  latter  declined  paying  as  requested.    We 
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are  not  satisfied  that  a  breach  of  contract  by  Levy,  or  any  laches  on  hig  part, 
is  made  out. 

§  4G1.  Fraud  rmM  lepUadad;  it  cannot  be  availed  of  an  the  voluntary  state- 
ment of  Of  witness 

It  is  asserted  by  the  oomplaiuant's  counsel  that  the  contract  was  void  on  ac- 
count of  Levy's  fraud ;  that  it  was  obtained  from  Davis  by  false  statements 
and  the  suppression  of  material  facts  by  Levy,  and,  of  course,  cannot  be  the 
basis  of  any  right  in  a  court  of  equity.  But  this  ground  is  not  open  to  the 
complainant.  Ko  fraud  is  charged  in  the  bill,  and  though  the  complainant 
may  not  have  anticipated,  when  the  bill  was  filed,  that  this  contract  would  be 
set  up  in  the  answer  as  a  defense,  yet  on  the  coming  in  of  the  answer  he  might 
have  amended  his  bill,  as  he  did  in  another  particular,  averring  that  if  any  such 
agreainent  was  in  fact  made,  it  was  void,  and  charging  in  what  the  fraud  con- 
sisted. Not  having  done  so,  he  cannot  now  avail  himself  of  it  Besides,  the 
evidence  comes  in  a  very  irregular  way,  and  is  wholly  unsatisfactory.  It  is 
brought  out  by  Davis,  in  answer  to  interrogatories  which  do  not  call  for  any 
statements  touching  such  subjects,  but  relate  to  wholly  different  matters.  Thus 
the  nineteenth  interrogatory  inquires :  "  For  what  reason  was  the  agreement, 
marked  B,  given  or  executed,  if  ever  executed?"  To  this  Davis  replies: 
**  That  said  agreement  was  executed  and  delivered  for  several  reasons:  The 
first  of  which  reasons  was,  that  Levy  represented  that  he  had  expended  large 
sums  of  money  in  defending  suits  for  the  benefit  of  Very,  and  for  the  purpose 
of  saving  Very  from  losing  the  money  for  which  this  suit  is  brought;  the 
second  reason  was,  that  said  Levy  represented  himself  as  insolvent  or  wholly 
unable  to  pay  the  debt  due  Very;  and  thirdly,  that  the  property  mortgaged 
was  of  little  value,  and  would  only  pay  at  best  a  very  small  portion  of  the 
money  intended  to  be  secured  by  the  mortgage ;  all  which  statements  and  rep- 
resentations thus  made  by  said  Levy,  said  Davis,  subsequent  to  the  signing  and 
delivering  said  agreement,  found  to  be  false."  The  twentieth  interrogatory  in- 
quires: ^'What  was  the  inducement  and  consideration  forgiving  and  executing 
the  said  agreement  B?"  To  this  he  answers:  ''That  the  inducement  and  con- 
sideration for  giving  and  executing  agreement '  B '  were  the  false  representa- 
tions of  said  Levy  of  his  circumstances,  the  value  of  the  property  mortgaged, 
and  that  he,  said  Levy,  had  paid  large  sums  of  money  to  save  said  debt  secured 
by  said  mortgage  for  said  Very ;  these  statements  and  representations  were 
made  before  and  at  the  time  said  agreement  'B'  was  executed  and  delivered, 
and  said  Davis  then  believed  them  to  be  true,  but  subsequently  found  them  to 
be  false."  This  is  all  the  testimony  in  support  of  the  charge  of  fraud.  What 
he  means  when  he  says  he  subsequently  found  the  representations  to  be  false,  he 
does  not  explain.  That  he  had  any  personal  knowledge  of  their  falsehood 
he  does  not  say ;  and  his  statement  indicates  only  that,  by  subsequent  inquiry, 
and  the  information  elicited  thereby,  he  became  satisfied  that  he  was  deceived. 
It  would  not  be  in  conformity  with  settled  rules  of  pleading  and  evidence  in 
courts  of  equity,  to  convict  a  party  of  a  fraud  not  charged  on  the  record,  and 
brought  out  for  the  first  time  by  the  voluntary  statements  of  a  witness  in  an- 
swer to  no  question,  and  resting  at  last  upon  mere  hearsay. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs, 
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PHILADELPHIA  TKOBT,  SAFE  DEPOSrr  AKtl  INfiTtTRAltCE  COMPANY  «.  SEVENtS 

NATIONAL  BANK 

(District  Court  for  PemiBylTania:  6  Federal  Reporter,  114-119.    1881.) 

Opinion  by  Achssott,  D.  J. 

STATEMiorr  oT  Facts. — This  is  an  interpleader  between  the  Philadelphid; 
Trnst,  Safe  Deposit  and  lasnrance  Oompany,  assignee  under  a  deed  of  volun- 
tary assignment  for  the  benefit  of  creditors  of  Henry  G.  Morris,  as  plaintifif,  and 
the  Serenth  National  Bank  of  Philadelphia,  as  defendant.  The  controversy 
relates  to  a  composition  dividend,  amounting  to  $8,020.43,  payable  under  & 
composition  agreement  in  bankruptcy,  made  between  James  T.  Wood,  surviving 
Charles  A.  Wood,  deceased,  bankrupts,  and  their  creditors.  The  dividend  is 
claimed  by  each  of  the  parties  to  this  issue.  This  composition  dividend  is  upon 
three  promissory  notes,  made  by  the  bankrupts,  which  were  held  by  Henry  G. 
Morris  at  the  date  of  the  adjudication  in  bankruptcy.  Morris,  who  for  a 
number  of  years  was  engaged  in  business  as  a  machinist,  etc.,  at  the  Southwark 
foundry,  Philadelphia,  failed,  and  on  April  29,  1875,  made  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors.  The  fund  in  controversy  is  claimed  by 
the  plaintiff  in  this  issue  as  assignee  of  Morris,  under  his  voluntary  assignment. 
The  defendant  in  the  issue,  the  Seventh  National  Bank  of  Philadelphia,  bases 
its  claim  to  the  composition  dividend  upon  a  pledge  of  said  notes  to  the  bank, 
made  prior  to  the  voluntary  assignment.  This  pledge,  it  is  claimed,  was  made 
by  Alexander  Ervin,  the  agent  of  Henry  G.  Morris,  as  collateral  security  for 
then  existing  and  future  indebtedness  of  Morris  to  the  bank.  Upon  the  subject 
of  this  pledge  the  master  finds  as  follows:  "Shortly  after  this,  in  the  latter 
part  of  February,  1875,  Mr.  Ervin  [Alexander  Ervin]  was  in  the  bank;  D.  B, 
Ervin,  the  president  of  the  bank,  and  W.  H.  Heisler,  the  cashier,  being  present. 
They  complained  to  him  of  the  condition  of  Henry  G.  Morris'  account,  and 
objected  to  renewing  any  of  his  paper.  Ervin  then  pledged  the  notes  .  .  . 
as  collateral  security  for  the  loan  or  renewal  they  were  then  negotiating,  and 
for  future  loans  and  renewals,  as  well  as  those  that  were  past.  .  , .  .  The' 
bank  made  new  loans  or  renewals  after  this  time,  amounting  to  more  than 
the  amount  payable  on  said  notes  under  the  composition."  This  finding  of 
the  master  is  not  excepted  to,  and  it  seems  to  be  warranted  by  the  evidence. 

The  real  contest  concerns  the  anthority  of  Alexander  Ervin  to  make  this 
pledge.  His  authority  is  affirmed  by  the  bank,  and  denied  by  the  voluntary 
assignee.  Henry  S.  Morris  commenced  business  at  the  Southwark  foundry  on 
January  1,  1871,  and  continued  it  until  his  voluntary  assignment  on  April  29, 
1875.  The  evidence  shows  that  during  all  this  time  Alexander  Ervin  was 
the  general  financial  agent  of  Morris,  and  possessed  his  confidence  to  an 
extraordinary  degree.  Ervin  from  time  to  time  borrowed  money  for  Morris, 
pledged  his  collaterals  for  such  loans,  and  arranged  his  discounts.  How  exten- 
sive were  the  powers  which  he  was  permitted  to  exercise  maj*  be  illustrated  by 
reference  to  the  Wood  notes.  Together  they  amounted  to  the  large  sum  of 
^1,178.48.  Yet,  without  any  previous  direction  from  Morris,  or  even  consul- 
tation with  him,  Ervin  bought  these  notes  for  Morris  from  a  bill-broker.  That 
the  whole  financial  department  of  Morris'  extensive  business  was  unreservedly 
intrusted  by  him  to  Alexander  Ervin,  is  clearly  shown.  During  his  entire 
business  career  at  the  Southwark  foundry,  Morris  kept  an  account  and  had 
large  financial  transactions  with  the  iSeventh  National  Bank  of  Philadelphia,  all 
of  which  were  transacted  through  Ervin.    He  had  complete  charge  of  Morris' 
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bank  account,  arranged  all  his  discounts  with  the  bank,  and  made  loans  for 
Morris  from  the  bank,  pledging  collateral  securities  therefor.  Early  in  Feb- 
ruary, 1875,  a  ten  per  centum  dividend  (which  preceded  the  composition)  was 
declared  by  the  trustees  in  bankruptcy  of  James  T.  and  Charles  A.  Wood.  At 
that  time  Ervin  brought  to  the  bank  the  Wood  notes,  with  a  dividend  warrant 
signed  by  Morris,  and  got  the  bank  to  discount  this  dividend,  leaving  the  notes 
and  dividend  warrant  with  the  bank.  This  discount  was  passed  to  the  credit 
of  Morris,  and  the  dividend  was  afterwards  collected  by  the  bank.  It  was 
subsequent  to  this  transaction  that  the  pledge  now  in  question  was  made  by 
Ervin  to  the  bank. 

§  462.  Evidence  showing  a  general  agency. 

Without  further  recital  of  the  evidence  it  is  sufBcient  to  say  that  it  fully  jus- 
tifies the  conclusion  that  Alexander  Ervin  was  the  general  financial  agent  of 
Henry  G.  Morris,  and  that  it  was  within  the  scope  of  his  authority  to  pledge 
the  Wood  notes  to  the  Seventh  Kational  Bank  of  Philadelphia  in  the  manner 
and  for  the  purposes  found  by  the  master.  It  is  true  that  there  was  deposited 
in  the  bank  a  letter  of  attorney  from  Henry  G.  Morris  to  Alexander  Ervin,  dated 
November  25,  1874,  whereby  the  former  conferred  upon  the  latter  the  following 
specified  powers :  "  (1)  To  draw  checks  against  my  [Morris'J  account  in  the  Seventh 
National  Bank  of  Philadelphia;  (2)  to  indorse  notes,  checks,  drafts  or  bills  of 
exchange,  which  may  require  my  indorsement,  for  deposit  as  cash,  or  for  collec- 
tion, in  the  said  Seventh  National  Bank  of  Philadelphia;  (3)  to  accept  all 
drafts  or  bills  of  exchange  which  may  be  drawn  upon  me,  payable  at  Seventh 
National  Bank  of  Philadelphia,  and  to  do  all  lawful  acts  requisite  for  effecting 
these  premises."  And  the  plaintiff  insists  that  the  authority  of  Ervin,  as  agent 
of  Morris  in  his  dealings  with  the  bank,  was  limited  by  the  terms  of  this  letter 
of  attorney  to  the  particular  matters  therein  specified,  and  that  the  pledge  of 
the  AVood  notes  was  beyond  the  scope  of  the  authority  thereby  conferred. 

§  463.  A  general  agency  is  not  restricted  hy  a  later  written  specific  power. 

The  master  was  of  opinion  that  there  was  "  no  evidence  that  the  officers  of 
the  bank  had  seen  the  letter  of  attorney  at  the  time  the  notes  were  pledged ;" 
and  therefore  he  held  that  the  bank  was  not  to  be  affected  thereby.  It  is  stren- 
uously urged  that  herein  the  master  erred.  But  if  it  be  conceded  that  the 
bank  was  chargeable  with  knowledge  of  the  contents  of  the  letter  of  attorney, 
this  does  not,  in  my  judgment,  help  the  plaintiff's  case  Under  all  the  evidence. 
The  letter  of  attorney  was  executed  under  the  following  circumstances:  An 
officer  of  another  bank  brought  to  the  president  of  the  Seventh  National  Bank, 
of  Philadelphia  a  draft  accepted  "Henry  G.  Morris ^^  Alexander  Ervin,"  and 
inquired  if  Ervin  had  authority  so  to  accept,  and  whether  the  Seventh  National 
Bank  had  his  power  of  attorney.  The  president  of  the  bank  then  went  to 
Morris  and  got  from  him  the  letter  of  attorney  of  November  25,  1874,  which 
was  handed  to  the  cashier.  Now,  the  letter  of  attorney  on  its  face  shows  that 
it  relates  to  transactions  involving  the  sig7iature  of  Henry  G.  Morris,  and  I  do 
not  think  it  at  all  inconsistent  with  a  general  agency  in  all  financial  matters 
connected  with  the  business  of  Morris,  with  which  the  evidence  shows  Ervin 
was  in  fact  clothed  both  before  and  after  the  date  of  the  letter  of  attorney. 
That  Morris  himself  did  not  regard  this  letter  of  attorney  as  limiting  the  pow- 
ers of  Ervin,  as  now  claimed  by  the  plaintiff,  or  intend  that  it  should  have  that 
effect,  appears  from  what  he  said  in  answer  to  the  following  question  in  the 
course  of  his  examination  in  this  case:  "  Question.  Then  I  understand  from 
your  testimony  that,  during  the  months  of  January,  February,  March  and. 
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April,  18Y5,  you  had  no  personal  knowledge  of  the  state  of  your  account  with 
the  Seventh  National  Bank;  of  what  notes,  bills  or  drafts  were  discounted  for 
you,  nor  what  collaterals  were  given,  nor  how  money  was  raised  from  the  bank 
or  checked  out;  in  short,  that  you  intrusted  the  entire  management  of  this 
part  of  your  financial  business  during  these  months  to  Alexander  Ervin,  with- 
out examination  and  without  statement  from  him.  Am  I  right?"  ^''Answer.  I 
intrusted  such  matters  to  him  during  that  time^  as  previously^  with  such  addi- 
tional authority  as  may  have  been  —  as  was  —  given  him  by  the  power  of  at- 
torney." .  .  .  There  is  other  evidence  showing  that  the  dealings  between 
Ervin,  as  agent  of  Morris,  and  the  bank,  after  the  date  of  the  letter  of  attor- 
ney, were  as  unrestricted  as  they  were  before.  These  subsequent?  transactions^ 
were  in  the  usual  course  of  Morris'  business,  and  inured  to  his  benefit,  and  he 
is  chargeable  with  knowledge  of  them.  It  does  not,  therefore,  lie  in  his  mouth, 
or  in  that  of  his  voluntary  assignee,  to  say  that  the  powers  of  Morris  were 
limited  by  the  terms  of  the  letter  of  attorney.  The  original  transaction  with 
the  bank  in  respect  to  the  Wood  notes,  viz.,  the  discount  of  the  first  dividend, 
was  as  much  outside  the  scope  of  the  letter  of  attorney  as  was  the  subsequent 
pledge  of  the  notes. 

§  464.  Expansion  ly  principal  of  the  written  powers  of  agent. 

A  written  power  of  attorney  may  be  expanded  by  the  declarations  or  acts  of 
the  principal.  Whar.  on  Agency,  §  225.  "  By  such  expansions,"  says  this  au- 
thor, "  he  may  extend  his  liability  beyond  the  written  instrument.  Eminently 
is  this  the  case  where  the  principal,  by  his  acts  and  statements,  leads  third  par- 
ties to  believe  that  he  has  reposed  in  the  agent  trusts  beyond  those  specified  in 
the  written  power.  By  such  a  course  the  principal  is  estopped  from  afterwards 
disputing  his  liability  to  innocent  third  parties,  who  were  led  by  such  acts  or 
statements  on  his  part  to  contract  with  the  agent."  Id.  It  is  clear  to  me  that 
the  conduct  of  Morris  was  such  as  to  induce  the  belief  on  the  part  of  the  offi- 
cers of  the  bank  that  he  had  invested  Ervin  with  authority  to  make  the  pledge 
in  question.  In  that  belief  they  acted,  and  Morris  received  the  benefit  of  the 
contract.  To  restore  the  bank  to  its  former  position  is  now  impossible.  In 
this  view  of  the  case,  therefore,  and  aside  from  the  question  of  actual  authority, 
the  plaintiff,  whose  equities  are  not  superior  to  those  of  Morris,  is  estopped 
from  disputing  the  defendant's  title  to  the  fund  in  controversy. 

It  is  unnecessary  to  discuss  the  several  exceptions  to  the  master's  report. 
His  conclusion  is  correct.  The  exceptions  are  therefore  overruled,  and  a 
decree  will  be  entered  (substantially  in  the  form  recommended  by  him)  in 
favoar  of  the  defendant  in  the  issue. 

LYON  v.  POLLOCK. 
(9  Otto.  6«8-674.    1878.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Texas. 

Statembnt  of  Facts. —  Lyon,  a  citizen  of  San  Antonio,  Texas,  being  a  Union 
man,  found  it  judicious  at  the  beginning  of  the  rebellion  to  absent  himself  from 
that  place,  where  he  had  a  good  deal  of  property,  real  estate,  gas  stock,  etc. 
He  left  his  affairs  in  the  hands  of  Bennett,  who  transferred  the  agency  to  Pas- 
chal, and  notified  Lyon  of  the  arrangement.  On  August  24,  1865,  Lyon  wrote 
from  Monterey,  Mexico,  to  Paschal,  recognizing  his  agency,  and  asking  him  to 
"  manage  as  you  would  with  your  own,''  stating  also  his  willingness  to  sell 
*  every  thing  I  have."  The  previous  agent,  Bennett,  had  a  power  of  attorney 
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authorizing  him,  among  other  things,  to  sell  Lyon's  property  and  eonvey  the 
same.  Paschal  made  a  uafle  of  the  lots  in  questiop,  in  October,  1865,  and  Lyon 
having  obtained  sj,  judgment  against  Pollock  and  wife  for  the  lots,  they  filed  this 
biU  to  enjoin  the  judgment  and  for  a  title.  Further  facts  ap^^ear  in  the  opinion 
of  the  court 

§  465.  A  leUer  (mihorizmg  (m  dgerU  to  ^^  manage  as  you  waiUd  with  your 
onm^^^  atui  eai^essing  a  wUh  to  sd^^  is  a  good^ower  to  tfie  agmi  to  aell^  hut  not  to 
convey. 

Opinion  by  Mk.  Justice  Field. 

This  case  turns  upon  the  construction  given  to  the  letter  of  Lyon  to  Paschal, 
of  the  24th  of  August,  1865.  That  letter  clearly  did  not  authorize  the  execu- 
tion of  a  conveyance  by  Paschal  in  the  name  of  Lyon  to  the  purchaser.  Its  in- 
sufficiency in  that  respect  was  authoritatively  determined  in  the  action  at  law 
for  the  lands;  the  instrument  executed  by  Paschal  as  the  deed  of  Lyon  being 
held  inoperative  to  pass  the  legal  title.  The  question  now  is,  was  the  letter 
8uf[icient  to  authorize  a  contract  for  the  sale  of  the  lots?  To  determine  this, 
and  give  full  effect  to  the  language  of  the  writer,  we  must  place  ourselves  in  his 
position,  so  as  to  read  it,  as  it  were,  with  his  eyes  and  mind.  It  appears  from 
his  answer,  as  well  as  his  testimony,  that  he  was  in  great  danger  of  p^*sonaI 
violence  in  San  Antonio,  shortly  after  the  commencement  of  the  rebellion, 
owing  to  his  avowed  hostility  to  secession,  or  at  least  that  he  thought  he  was 
in  such  danger.  He  apprehended  that  his  life  was  menaced,  and  was  in  conse- 
quence induced  to  flee  the  country.  He  possessed  at  the  time  a  large  amount 
of  property,  real  and  personal,  in  San  Antonia  This  he  confided  to  the  care 
of  bis  partner,  Bennett,  to  whom  he  gave  a  power  of  attorney,  authorizing  him 
to  take  charge  of  and  control  the  same,  and  sell  it  for  whatever  consideration, 
and  upon  such  terms,  as  he  might  judge  best,  and  execute  all  proper  instruments, 
of  transfer;  and  also  to  collect  and  receipt  for  debts  due  to  him.  Bennett, 
took  possession  of  Lyon's  property  and  managed  it  until  July,  1865,  when 
he  transferred  it,  with  the  business  and  papers  in  his  hands,  to  Paschal,, 
and  at  once  informed  Lyon  by  letter  of  the  transfer.  It  was  under  these 
circumstances  that  the  letter  of  Lyon  to  Paschal,  which  is  the  subject  of 
consideration,  was  written*  Its  language  is:  "I  wish  you,  to  manage  [my 
property]  as  you  would  with  your  own.  If  a  good  opportunity  offers  t<> 
sell  every  thing  I  have,  I  would  be  glad  to  sell.  It  may  be  parties  will  come 
into  San  Antonio  who  will  be  glad  to  purchase  my  gas  stock  and  real  estate." 

Situated  as  Lyon  then  was,  a  fugitive  from  the  state,  it  could  hardly  havo 
been  intended  by  him  that  if  propositions  to  purchase  his  property  or  any  part, 
of  it  were  made  to  Paschal,  they  were  to  be  communicated  to  him,  and  to 
await  his  approval  before  being  accepted.  He  was  at  the  time  at  Monterey,  in 
Mexico,  and  communication  by  water  between  that  place  and  San  Antonio  was 
infrequent  and  uncertain ;  and  he  states  himself  that  it  was  impossible  to  send 
letters  by  Matamoras,  as  the  road  was  blockaded.  Writing  under  these  cir- 
cumstances, we  think  it  clear  that  he  intended  by  his  language  what  the  words, 
naturally  convey,  that  if  an  opportunity  to  sell  his  property  presented  itself  to- 
Paschal,  he  should  avail  himself  of  it  and  close  a  contract  for  its  sale. 

His  subsequent  conduct  shows,  or  at  least  tends  to.  show,  that  such  was  his. 
own  construction  of  the  letter,  and  that  he  approved,  or  at  least  acquiesced  in, 
the  disposition  made  of  his  property.  He  must  have  been  aware,  from  th^ 
laws  of  the  state,  which  he  is  presumed  to  have  known,  that  taxes  were  leviable^ 
upon  his  property,  and  that  unless  they  were  paid  the  property  would  be  sold 
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for  their  pajment ;  yet  he  eonfessedly  took  no  steps  from  1868  to  18TS  to  meet 
them,  and  thus  prevent  a  forced  sale  of  his  property ;  a  oourse  perfectly  natural 
if  it  be  conceded  that  the  property  was  in  charge  of  an  agent,  with  power  to 
manage  and  sell  it  as  his  judgment  might  dictate.  His  indifference,  also,  after 
rumors  reached  him  that  a  sale  of  his  property  had  been  made  by  Paschal  in 
1867,  can  scarcely  be  explained  upon  any  other  hypothesis.  The  same  may  be 
said  of  his  inattention  to  the  payment  of  the  assessments  upon  his  stock  in  the 
San  Antonio  Oas  Company,  of  which  he  had  received  intimations.  From  the 
time  Paschal  took  charge  of  his  property,  in  1865,  to  1873,  a  period  of  eight 
years,  he  certainly  manifested,  if  his  own  story  be  accepted,  a  most  extraordi< 
nary  want  of  interest  in  regard  to  his  real  property,  of  great  value,  situated  in 
an  unfriendly  community,  subject  to  taxation,  and  liable  to  be  sold  if  the  taxes 
were  not  promptly  paid;  and  also  in  r^fard  to  his  personal  property,  consisting 
of  shares  in  the  San  Antonio  Gas  Company,  of  great  value,  liable  to  assess- 
ments, and  to  sale  if  the  assessments  were  not  paid  when  due.  It  is  much  more 
reasonable  to  suppose  that  he  knew  of  the  sales  made  of  the  real  property  and 
of  the  assessments  on  the  shares,  and  that  he  was  undisturbed  by  the  reports 
which  reached  him,  because  he  considered  that  the  sales  were  made,  and  the 
assessments  paid  from  the  proceeds,  by  his  authorized  attorney.  The  testimony 
of  Bennett  tends  also  to  corroborate  this  view.  He  states  that  he  knew  from 
his  correspondence  with  Lyon  that  he  treated  Paschal  as  his  agent  for  the  sale 
of  his  property.  The  conduct  of  Lyon,  as  expressive  almost  as  any  language 
which  he  could  use,  cannot,  of  course,  change  the  construction  to  be  given  to 
the  words  contained  in  his  letter  to  Paschal,  but  it  tends  to  strengthen  the  con< 
elusion  as  to  the  intention  of  the  writer. 

§  466.  A  deed  invalid  as  a  oonveyanoe  may  he  good  as  a  contra^  of  sale. 

Holding  the  letter  to  confer  sufficient  authority  to  contract  for  the  sale  of 
Lyon's  real  property  in  San  Antonio,  there  can  be  no  doubt  of  the  right  of  the 
complainants  to  the  relief  prayed.  The  deed  executed  to  them  by  Paschal  in 
the  name  of  Lyon,  though  invalid  as  a  conveyance,  is  good  as  a  contract  for 
the  sale  of  the  property  described  in  it;  and  is  sufficient,  therefore,  to  sustain  the 
prayer  of  the  bill  for  a  decree  directing  Lyon  to  make  a  conveyance  to  them 
and  enjoining  the  enforcement  of  the  judgment  at  law. 

Decree  affirmed. 
MORRILL  V.  COI9E. 

(22  Howard,  76h^.    1859.) 

Errob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Campbell. 

Statement  op  FAcrs. —  This  suit  was  brought  for  the  recovery  of  a  parcel  of 
land  lying  in  the  traet  appropriated  for  military  bounties  in  Illinois,  and  granted 
by  the  United  States  in  1818  to  Benjamin  Abbott,  a  private  in  their  army  of  the 
war  of  1812,  as  bounty.  The  title  of  the  plaintiff  consisted  of  a  certified 
copy  of  the  patent  to  Abbott,  and  a  quit-claim  deed  of  Abbott  to  him,  dated 
in  1855.  He  also  produced  a  deed  from  Nathaniel  Abbott  to  him,  dated  in 
1838.  The  defendants  exhibited  the  original  patent  to  Abbott ;  his  deed  to 
Nathaniel  Abbott,  dated  in  1818,  for  the  same  land;  a  deed  from  Nathaniel 
Abbott,  John  Low  and  John  D.  Abbott,  dated  12th  September,  1820,  to  William 
O'Hara,  and  executed  by  Abraham  Beck  as  attorney,  and  connected  themselves 
with  this  deed  by  a  number  of  mesne  conveyances,  the  last  of  which  was  to 
the  defendants,  and  was  executed  in  April,  1850.    They  entered  upon  the  land 
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under  this  deed,  and  paid  taxes  until  the  commenoement  of  this  suit.  These 
Conveyances  were  recorded  in  the  proper  office.  The  questions  presented  by 
the  bill  of  exceptions  sealed  for  the  plaintiff  on  the  trial  arise  on  the  convey- 
ances to  William  O'Hara  by  Nathaniel  Abbott,  John  Low  and  John  D.  Abbott. 

This  deed  purports  to  have  been  made  upon  a  pecuniary  consideration,  the 
amount  and  receipt  of  which  is  acknowledged.  The  letter  of  attorney  to  Beck  is 
dated  the  14th  July,  1820,  and  was  recorded  the  30th  July,  1821.  It  authorizes 
the  attorney  to  sell  and  convey  some  sixty-four  parcels  of  land,  including  the 
one  in  dispute,  in  the  military  tract  described  in  a  schedule  annexed,  for  such 
price  and  to  such  persons  as  he  might  think  fit,  and  to  make,  execute  and  de- 
liver good  and  sufficient  warranty  deeds  to  them.  To  the  ordinary  testimonium 
clause  a  proviso  was  added,  "that  the  condition  is  understood  to  be  such,  that 
our  said  attorney  is  to  take  sufficient  security  on  real  estate  for  all  the  lands 
which  may  be  sold  on  a  credit."  The  donors  of  this  power  of  attorney  reside 
in  New  Hampshire,  the  attorney  in  Missouri. 

§  467.  A  power  to  sell  land  and  take  a  mortgage  mvst  he  strictly  complied 
ioith. 

The  plaintiff  read  a  deposition  of  John  Low,  one  of  the  donors  of  the 
power,  from  which  we  collect  that  Beck,  the  attorney,  was  verbally  authorized 
to  find  a  purchaser  for  the  land  described  in  the  schedule,  and  other  parcels  iu 
the  military  tract  in  Illinois,  and  agreed  with  O'Hara  upon  the  price  and  term 
of  credit.  That  this  agreement  was  communicated  by  letter  to  the  witness, 
who  sanctioned  it,  and  sent  a  power  of  attorney  to  Beck  to  complete  the  sale 
and  to  execute  the  titles,  but  to  reserve  a  mortgage  on  the  lands  sold  to  secure 
the  payment  of  the  purchase  money.  O'Hara  objected  to  giving  a  mortgage 
upon  the  lands  purchased  by  him,  but  offered  to  give  security  upon  other  real 
property.  Thereupon  the  attorney  prepared  a  deed  for  all  the  lands  embraced 
in  the  contract  to  O'Hara,  and  took  his  notes  for  the  purchase  money,  and 
gave  to  him  his  guaranty  that  his  constituents  would  confirm  the  sale,  and 
received  from  him  a  covenant  that  whenever  Beck  should  receive  a  power  of 
attorney  to  convey  said  lands  and  confirm  his  proceedings,  and  deliver  the 
same  to  him,  O'Hara,  he  would  deliver  to  Beck  for  his  constituents  a  sufficient 
mortgage  upon  real  property  to  secure  the  price.  The  power  of  attorney  pro- 
duced by  the  defendants  was  prepared  by  Beck  without  the  condition,  and 
sent  to  Low,  to  be  executed  by  him  and  the  others,  to  enable  him  to  fulfil  the 
agreement.  This  was  done  by  them,  after  adding  the  condition,  on  the  12th 
February,  1821.  The  witness  says  that  there  was  no  such  schedule  attached 
to  it.  He  answers  from  information  and  behef  that  Beck  did  not  collect  from 
O'Hara  any  money,  or  receive  from  him  any  further  security.  The  district 
judge,  upon  this  testimony,  instructed  the  jury  that  the  defendants  had  the 
superior  title,  and  their  verdict  was  accordingly  rendered  for  them. 

The  authority  conferred  upon  the  mandatary  by  the  letter  of  attorney  is 
special  and  limited,  and  his  acts  under  it  are  valid  qnly  as  they  come  within 
its  scope  and  operation.  He  was  bound  to  conform  to  the  conditions  it  con- 
tains,  and  in  its  execution  to  adopt  the  mddes  it  indicates.  He  was  authorized 
to  sell  the  lands  for  cash,  or  on  a  credit  with  security  on  real  property,  to 
execute  a  deed  describing  the  consideration,  acknowledging  its  payment,  and 
to  receive  the  money  or  securities  the  purchaser  might  render.  Peck  v.  Harri- 
ott, 6  S.  &  B.,  149 ;  9  Leigh,  887.  But  he  was  not  authorized  to  exchange  the 
lands  for  other  property,  or  to  accept  the  notes  of  the  vendee  as  cash,  or  to 
accept  personal  security,  or  any  form  of  security  except  that  specified  in  th^ 
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condition.  Non  est  in  facuUate  mcmdatarii  adders  vd  demere  ordini  sibi  data. 
These  propositions  are  not  disputed  as  applicable  to  cases  arising  between 
parties  to  the  original  contract,  in  which  the  limitations  on  the  authority  and 
the  circumstances  of  departure  from  it  in  the  execution  are  understood. 

§  468.  RighU  of  a  bona  fide  purchaser  where  the  power  is  riot  complied  with 

But  it  is  contended  that  bona  fide  purchasers  are  entitled  to  repose  credit  in 
the  recitals  and  declarations  of  the  attorney  as  expressed  in  his  deed  that  dis- 
close the  mode  in  which  tHe  authority  has  been  exercised,  and  will  be  protected 
against  their  falsity.  That  the  principal  is  estopped  to  deny  their  truth.  This 
argument  rests  for  its  support  upon  the  hypothesis  that  the  delinquency  of 
the  mandatary  is  a  breach  of  an  equitable  trust,  a  trust  cognizable  in  a  court 
of  chancery  only,  a  court  that  will  not  administer  relief  against  a  bona  fide 
purchaser  having  the  legal  title.  It  assumes  that  the  deed  made  by  the  at- 
torney invests  the  grantee  with  the  legal  title,  notwithstanding  the  non-com- 
pliance with  the  condition.  If  this  were  true,  the  inference  would  follow. 
Danbury  v,  Lockburn,  1  Meri.,  626.  But  the  assumption  is  not  tenable.  The 
attorney  was  not  invested  with  the  legal  estate.  He  was  the  minister,  the 
servant  of  his  constituent,  and  his  authority  to  convey  the  legal  estate  did  not 
arise  ekcept  upon  a  valid  sale  in  accordance  with  the  requirements  of  the 
power.  Doe  v,  Martin,  4  T.  R,  39;  Minot  u  Prescott,  14  Mass.,  495.  The 
deed  executed  by  the  attorney  is  apparently  within  the  scope  of  his  power,  and 
the  admission  of  payment  of  the  consideration  is  competent  testimony  of  the 
fact.  American  Fur  Co.  v.  United  States,  2  Pet.,  358.  But  it  is  competent  to 
his  principal  to  show  that  the  transaction  was  in  appearance  only,  and  not  in 
fact,  within  the  authority  bestowed. 

§  469.  It  win  be  presumed  in  favor  of  bona  fide  purchasers  tha;t  a  deed  was 
executed  by  an  a^ent  pursuant  to  his  authority. 

And  the  question  arises,  was  there  any  testimony  to  be  submitted  to  the  jury 
to  repel  the  presumption  that  there  was  a  bona  fide  execution  of  the  trust  re- 
posed in  the  attorney  ?  One  of  the  donors  of  the  power,  but  who  does  not 
appear  to  be  interested  in  the  land  otherwise  than  by  the  recital  in  that  instru- 
ment, admits  his  knowledge  of  the  terms  of  the  sale  made  to  O'Hara;  that  this 
power  was  remitted  to  Beck  to  validate  the  contract,  as  far  as  it  had  been 
executed,  and  to  enable  him  to  complete  it  according  to  the  engagement  that  had 
been  entered  into.  The  power  of  attorney  and  the  deed  had  been  on.  the  public 
records  for  thirty-four  years  before  this  suit  was  commenced,  and  for  five  years 
these  defendants  had  been  in  the  actual  possession  of  the  property.  It  had 
been  repeatedly  sold  during  this  long  period.  To  the  inquiry  made  of  the 
witness  whether  the  purchase  money  had  been  paid  to  the  grantors,  or  whether 
the  security  on  real  property  had  been  taken,  he  answers:  "This  affiant  is  in- 
formed and  believes  that  most  of  the  lands  were  sold  to  William  O'Hara  with- 
out security,  or  the  payment  of  anything  in  hand  upon  the  promissory  notes 
of  the  said  O'Hara,  which,  as  this  affiant  is*  informed  and  believes,  were  in  the 
hands  of  Beck  at  the  time  of  his  death,  and  copies  of  which,  .  .  .  as  he  is 
informed  and  believes,  ...  are  annexed."  It  is  the  opinion  of  the  court 
that  this  testimony  was  not  admissible;  and  although  it  was  read  to  the  jury, 
it  did  not  contain  anything  to  warrant  a  conclusion  unfavorable  to  the  title  of 
the  defendants. 

Judgment  affirmed. 
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CLEMENTS  v.  ICACHEBOEtTP, 
(2  Otto,  418-426.    1875.) 

Appeal  from  the  Sapreme  Court  of  the  Territory  of  Colorado. 

§  470.  Jurisdietiort  of  eaurts  of  equity. 

Opinion  by  Mb.  Justiob  Cutfobd. 

Eqaity  exercises  jurisdiction  in  cases  of  accident,  mistake  or  frand,  where  tho 
party  has  not  a  plain,  adequate  and  complete  remedy  at  law.  Where  the 
remedy  at  law  is  plain,  equity  will  not  interfere  if  the  remedy  is  also  adequate 
and  complete;  but  if  the  remedy  at  law  is  doubtful,  the  court  of  equity  will 
.retain  the  case,  and,  if  the  proofs  are  satisfactory,  will  grant  relief.  Jurisdic* 
tion  to  a  partial  extent  may  exist  at  law ;  but  if  the  remedy  there  is  not  ade* 
quate,  —  that  is,  if  the  part}'-  cannot  attain  at  law  the  full  justice  of  the  case,  —  he 
may,  if  he  sees  fit,  pursue  his  remedy  in  equity.  Nor  is  the  court  of  equity  closed 
to  the  party  unless  the  remedy  at  law  is  complete,  and  will  secure  to  the  party 
the  whole  right  involved,  in  a  manner  as  just  and  perfect  as  would  be  attained 
in  a  suit  in  equity.     1  Story's  Eq.,  sec.  33 ;  Insurance  Co.  v,  Bailey,  13  Wall.,  621. 

Statement  of  Facts. —  Fee-simple  title  to  the  lands  described  in  the  bill  of 
complaint  was  vested  in  the  complainant  by  virtue  of  a  patent  from  the  United 
States.  Twelve  or  more  persons  are  named  in  the  bill  of  complaint  as  the  prin- 
cipal respondents  in  the  suit ;  and  the  complainant  alleges  that  one  James  HalU 
pretending  to  act  in  his  behalf,  as  his  attorney  in  fact,  on  the  several  days  men- 
tioned in  the  bill  of  complaint,  without  any  authority  whatever,  convej'ed  by 
deeds  of  warranty  certain  portions  of  said  lands,  as  therein  described,  to  each 
of  the  several  respondents  named  in  the  bill  of  complaint.  The  charge  in  ef- 
fect is,  that  the  several  respondents,  as  such  grantees,  had  full  notice  that  the 
person  pretending  to  be  the  agent  of  the  complainant  acted,  in  making  the 
said  several  conveyances^  without  any  authority  whatever  from  the  complain- 
ant; and  that  the  respondents  combined  with  the  pretended  agent  to  cheat,, 
wrong  and  defraud  the  complainant  out  of  his  title  to  said  lands,  and  still  refuse 
to  restore  him  to  his  just  rights.  Wherefore  the  complainant  prays  that  the 
several  deeds  executed  by  the  said  pretended  agent  to  the  said  several  respond- 
ents may  be  decreed  to  be  canceled,  and  that  the  lots  may  be  returned  to  the- 
complainant  wholly  discharged  from  all  subsequent  conveyances  executed  by 
such  grantees,  and  for  general  relief. 

Service  was  made;  and  the  respondents  appeared  and  demurred  to  the  bill 
of  complainant.  Hearing  was  had ;  and  the  court  overruled  the  several  de- 
murrers, giving  leave  to  the  respondents  to  answer.  Pursuant  to  that  leave, 
the  respondents  filed  several  answers,  setting  up  substantially  the  same  de* 
fense.  Suffice  it  to  say,  that  they  admit  that  the  complainant  was  the  owner 
of  the  lands  in  fee-simple,  and  that  certain  portions  of  the  same  were  conveyed, 
to  them  by  the  person  professing  to  act  as  the  agent  of  the  complainant,  as  al- 
leged in  the  bill  of  complaint,  but  deny  that  the  person  who  executed  the  re- 
spective conveyances  acted  without  authority  from  the  complainant,  or  that 
they  ever  combined  with  that  person  to  cheat,  wrong  or  defraud  the  complain- 
ant as  alleged  in  the  bill  of  complaint.  Instead  of  that,  the  respective  respond- 
ents all^e  that  the  agent  named,  by  virtue  of  the  powers  of  attorney  annexed 
to  the  answer,  or  by  virtue  of  one  or  both  of  the  same,  convej'ed  to  them  re- 
spectively the- certain  lots  or  portions  of  said  lands  for  a  valuable  consideration, 
as  more  particularly  described  in  the  bill  filed  by  the  complainant.  Answers, 
differing  in  certain  particulars,  were  filed  by  the  respondents;  but  the  proposi- 
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tions  involved  in  the  succinct  analysis  of  the  one  given  presents  the  main  points 
of  defense  set  np  by  all  the  respondents. 

All  of  the  conveyances  were  made  by  the  alleged  agent  of  the  complainant; 
and  it  appears  that  they  are  all  of  record  in  the  office  of  the  clerk  and  recorder 
of  the  county  of  Arapahoe,  where  the  lands  are  situated.  Annexed  to  the 
answers  are  the  powers  of  attorney,  under  one  or  both  of  which  it  is  claimed 
by  the  respondents  that  the  respective  described  portions  of  the  lands  were 
conveyed  to  them  in  fee-sin^ple.  Exceptions  filed  to  the  answer  of  some  of  the 
respondents  were  sustained  by  the  court;  but  it  is  unnecessary  to  examine  any 
question  involved  in  the  exceptions,  as  the  respondents  acquiesced  in  the  de- 
cision of  the  court,  and  filed  amended  answers,  in  conformity  to  the  opinion  of 
the  court. 

Leave  was  given  by  the  court  to  the  solicitors  of  certain  of  the  respondents 
to  withdraw  their  appearance  for  those  respondents;  and  thereupon  the  bill  of 
complaint  as  to  those  parties  was  dismissed  on  motion  of  the  complainant.  De- 
fault was  made  by  one  of  the  respondents  served,  and  the  bill  of  complaint  as 
to  him  was  taken  as  confessed ;  and  the  conveyance  made  to  him  by  the  agent 
was  decreed  to  be  canceled  and  annulled,  as  prayed  in  the  bill  of  complaint. 
Three  others  failed  to  file  an  amended  answer,  as  required  by  the  order  of  the 
court;  and  the  bill  of  complaint  as  to  those  respondents  was  also  taken  as  con- 
fessed. Matters  of  the  kind  being  all  adjusted,  the  complainant  filed  a  general 
replication,  and  proceeded  to  take  proofs.  Among  other  things  he  introduced 
the  patent  from  the  United  States,  and  the  deposition  of  Caleb  B.  Clements, 
his  father;  and  the  master,  appointed  to  take  testimony,  annexed  to  his  report 
to  the  court  the  two  exhibits  attached  to  the  answers  of  the  respondents.  JSTo 
proofs  were  introduced  by  the  respondents.  They  rested  the  case  upon  their 
deeds  of  conveyance,  and  on  the  powers  of  attorney  annexed  to  the  answers. 
Hearing  was  had;  and  the  court  of  original  jurisdiction  entered  a  decree  in 
favor  of  the  complainant,  canceling  the  several  conveyances  executed  to  the 
respondents.  Immediate  appeal  was  taken  to  the  supreme  court  of  the  terri- 
tory, where  the  parties  were  again  heard ;  and  the  supreme  court  reversed  the 
decree  of  the  district  court  for  the  county,  and  remanded  the  cause  to  that 
court,  with  directions  to  dismiss  the  bill  of  complaint,  except  as  to  the  re- 
spondents, against  whom  decrees  pro  confeaao  had  been  entered.  From  that 
decree  the  complainant  appealed  to  this  court,  and  now  seeks  to  reverse  that 
decree. 

Three  errors  are  assigned  in  this  court,  as  follows :  (1)  That  the  supreme  court 
of  the  territory  erred  in  reversing  the  decree  of  the  district  court  of  the  county. 
(2)  That  the  supreme  court  of  the  territory  erred  in  assuming,  without  evidence, 
that  everything  had  been  done  by  the  agent  that  was  required  by  the  power  of 
attorney  to  give  validity  to  the  deeds  of  conveyance.  (3)  That  the  said  supreme 
court  erred  in  holding  that  it  was  not  incumbent  upon  the  respondents  to  prove 
that  the  deeds  to  them  were  executed  by  the  agent  in  good  faith. . 

Before  proceeding  to  the  examination  of  the  alleged  errors  of  the  court  below, 
it  should  be  remarked  that  the  bill  of  complaint  waived  an  answer  under  oath, 
and  prayed  that  the  several  deeds  of  conveyance  might  be  canceled,  and  that 
the  lands  in  controversy  might  be  restored  to  the  complainant  wholly  discharged 
from  the  said  conveyances.  Separate  admission  was  made  by  the  respondents, 
in  their  amended  answers,  that  each  held  certain  described  portions  of  the  lands 
claimed  under  deeds  of  conveyance  executed  by  the  alleged  agent;  and  they 
severally  denied  all  combination,  wrong  and  fraud,  and  averred  that  the  lands 
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ia  qaestion  bad  been  conveyed  to  tbem  for  a  yalnable  consideration  bj  tbe 
alleged  agent,  in  virtue  of  tbe  powers  of  attoriiey  annexed  to  tbe  original 
answers. 

§  471.  j1  power  of  attorney  construed  as  to  the  time  within  which  the  agent 
might  act. 

Four  exceptions  to  tbe  amended  answers  were  sustained  by  tbe  court;  but 
any  remarks  upon  tbat  subject  may  well  be  omitted,  as  the  amended  answers 
supplied  all  tbe  alleged  defects.  Enougb  appears  tQ  justify  tbe  conclusion  tbat 
tbe  complainant  owned  a  certain  bounty-land  warrant,  and  tbat  be  desired  to 
locate  the  same  on  tbe  lands  described  in  tbe  bill  of  complaint;  tbat  certain 
equitable  interests  in  certain  portions  of  tbe  lands  were  claimed  by  certain  resi- 
dents of  tbe  city  of  Denver;  and  that  the  complainant,  in  order  to  avoid  the 
interposition  of  any  objections  from  that  quarter  to  tbe  contemplated  location 
of  bis  land  warrant,  stipulated  with  the  mayor  of  tbe  cit}'^,  and  gave  to  him  a 
bond  to  tbe  eflfect  that,  if  be  was  permitted  to  locate  tbe  warrant  without  oppo- 
sition, be  would  convey  to  every  such  equitable  claimant  a  good  title  to  bis 
equitable  interest,  provided  he  should  give  satisfactorj^  evidence  of  such  claim, 
and  pay  therefor  the  sum  of  forty  cents  for  such  lot.  Such  an  arrangement 
would  not  execute  itself,  and  could  not  be  carried  into  effect  in  a  manner  satis- 
factory to  tbe  parties,  without  some  agency ;  and  to  effect  tbat  object,  the  com- 
plainant, on  the  14tbof  June,  1864,  constituted  and  appointed  one  James  Hall 
bis  true  and  lawful  attorney,  "  to  act  upon  tbe  application  and  demand  of  any 
person  or  persons  actually  owning"  town  lots  situate  in  Denver  City,  within 
tbe  lands  described  in  the  bill  of  complaint,  and  showing  such  ownership  ^'  by 
abstracts  of  title  properly  certified  by  the  county  clerk  of  the  county,'^  .  .  . 
and  upon  payment  of  forty  cents  for  each  and  every  lot,  and  the  further  ex- 
penses of  every  name  and  nature,  '^  in  accordance  with  the  tenor  and  meaning  of 
a  certain  bond  executed  ^hy  ms^  to  the  mayor  of  Denver  City,  in  trust  for  the 
citizens  thereof;"  and  upon  tbe  fulfilment  of  the  said  requirements,  and  all 
others,  as  intended  and  mentioned  in  said  bond,  to  make,  execute  and  deliver 
good  and  sufficient  deed  or  deeds,  with  covenants  of  warranty,  to  any  person 
or  persons  tbat  may  apply  for  tbe  same  within  three  months  from  the  date  of 
said  bond,  and  in  compliance  with  the  same;  giving  and  granting  unto  bis  said 
attorney  full  power  and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to  be  done  in  and  about  tbe  premises, 
as  fully  to  all  intents  and  purposes  as  he  might  or  could  do  if  personally  pres- 
ent, with  full  power  of  revocation,  thereby  ratifying  and  confirming  all  tbat 
bis  attorney  or  bis  substitute  should  lawfully  do  or  cause  to  be  done  by  virtue 
thereof.  Beyond  doubt  tbe  authority  conferred  was  sufficient  to  warrant  the 
agent  to  execute  the  deeds;  and  it  appears  by  the  recitals  of  the  instruments 
that  the  deeds  were  executed  tbe  same  month  and  year  as  the  power  of  attor- 
ney. By  the  terms  of  the  power,  the  application  and  demand  were  required  to 
be  made  within  three  months  from  the  date  of  the  bond ;  but  no  reason  is  per- 
ceived for  limiting  the  authority  of  the  agent  to  adjudicate  the  claims  to  so 
short  a  period.  More  time  might  be  required  for  proofs  and  investigation ;  and 
there  is  nothing  in  the  power  of  attorney  which  forbids  the  agent  from  taking 
such  time  for  the  purpose  as  was  necessary  in  order  to  do  justice  between  the 
parties. 

None  of  the  deeds  were  introduced  in  evidence  except  the  one  to  the  first- 
named  respondent,  which  bears  date  December  3,  1864,  and  which,  it  is  con- 
ceded, may  be  regarded  as  a  sample  of  the  others.    Nothing  therein  contained 
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is  inconsistent  with  the  power  of  attorney  given  to  the  agent  by  the  complain- 
ant; and  the  amended  answers  allege  that  the  respective  respondents,  within 
three  months  from  the  date  of  the  bond  mentioned  in  the  first  power  of  attor- 
ney, made  application  to  the  attorney  for  a  deed  of  the  lots  conveyed  to  them 
respectively,  and  that  the  several  respondents  complied  with  and  fulfilled  all 
the  terms  and  conditions  of  the  power  of  attorney  and  of  the  bond  therein 
mentioned,  and  that  the  agent  acted  upon  the  application  and  demand,  as 
therein  required,  and  that  he  pronounced  and  decided  in  favor  of  the  same,  and 
conveyed  the  premises  in  question  to  the  several  respondents  for  a  valuable  con- 
sideration. No  proof  of  fraud  was  introduced  by  the  complainant;  and  of 
course  it  is  unnecessary  to  remark  upon  that  question,  except  to  say  that  the 
answers,  though  not  under  oath,  are  yet  sufficient  as  a  pleading  to  bring  the 
complainant  within  the  rule,  that  he  who  alleges  fraud  must  prove  the  allega- 
tion,  or  fail  to  recover  upon  that  ground. 

Complainant  denies  that  any  such  bond  as  that  set  up  in  favor  of  the  re- 
spondents was  ever  given  to  the  mayor  of  Denver  City ;  but  the  deposition  of 
bis  father  proves  that  he,  the  father,  gave  it  in  behalf  of  the  complainant;  and 
the  manner  in  which  it  was  lost,  and  the  recitals  in  the  power  of  attorney,  are 
sufficient  to  prove  its  existence,  and  to  show  that  the  complainant  at  that  date 
recognized  the  covenants  of  the  bond  as  valid  and  obligatory ;  that  it  was  exe- 
cuted to  the  mayor  in  trust  for  the  persons  claiming  equitable  interests  in  the 
premises  in  question ;  and  that  the  power  of  attorney  was  executed  to  the  agent 
in  order  that  he  might  act  upon  the  application  and  demand  of  those  claiming 
such  equitable  interests.  Such  action  of  the  attorney  was  required  to  ascertain 
the  extent  of  the  respective  claims;  and  the  provision  of  the  power  was,  that 
the  attorney,  when  the  extent  of  the  interest  was  ascertained,  should  execute 
and  deliver  to  the  owner  of  such  right  a  good  and  sufficient  deed,  with  cove- 
nant of  warranty,  if  the  claimant  made  the  required  application  for  the  same 
within  the  time  specified,  and  complied  with  all  the  other  conditions  of  the 
power  of  attorney. 

Two  years  after  the  power  was  given, —  to  wit,  on  the  9th  of  March,  1866, — 
the  power  of  attorney  was  revoked  by  the  complainant;  and  it  appears  that  on 
the  17th  of  June,  1864,  he  gave  another  power  to  the  same  party,  authorizing 
him  to  take  possession  of  all  land  in  which  he,  the  principal,  was  interested  in 
the  county  of  Arapahoe,  and  to  grant,  bargain  and  sell  the  same  on  such  terms 
as  he,  the  agent,  should  see  fit,  and  to  execute  and  deliver  to  the  purchaser  good 
and  sufficient. quit-claim  deeds  of  the  same;  which,  it  seems,  continued  in  force 
until  the  22d  of  April,  1867,  when  it  was  revoked  by  the  cbmplainant.  Registry 
of  the  first  power  of  attorney  was  made  in  the  office  of  the  recorder  for  Arapa- 
hoe county  on  the  23d  of  June,  1864,  and  of  the  second  in  the  same  office  on 
the  12th  of  March,  1869,  as  appears  by  the  certificate  of  the  recorder.  Concede 
that  all  the  other  deeds  were  executed  about  the  same  time  as  the  one  given  in 
evidence  as  an  example,  and  it  follows  that  they  were  executed  more  than  a 
year  before  the  first  power  of  attorney  was  revoked ;  and,  inasmuch  as  nothing 
appears  to  the  contrary,  the  conclusion  from  the  record  must  be  that  the  power 
of  attorney  was  in  full  force  when  the  several  conveyances  were  executed  by 
the  agent.  Grant  that,  and  still  it  is  insisted  by  the  complainant  that  the  de- 
fense is  incomplete,  because  the  respondents  did  not  prove  affirmatively  that 
the  agent,  in  executing  the  power,  complied  with  the  directions  contained  in 
the  instrument  under  which  he  acted. 

Sufficient  has  already  appeared  to  show  that  the  limitation  of  time  in  the 
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povirer  of  attorney  applies  only  to  the  period  in  which  the  parties  claiming  such 
eqoitable  interests  in  the  lands  should  make  the  required  application  to  the 
attorney  of  the  principal,  and  not  to  the  period  within  which  the  attorney 
should  execute  the  deeds.  His  authority  to  make  the  conveyances  is  without 
limit  as  to  time,  provided  the  application  was  made  within  three  months  from  the 
date  of  the  bond;  from  which  it  follows  that  the  deeds  of  conveyance  show  on 
their  face  that  they  were  executed  within  the  limitations  of  the  power  of  at* 
torney;  and  in  such  case  the  presumption  is  that  the  trust  reposed  in  the  at- 
torney was  executed  in  ^ood  faith.  Where  the  deed  in  such  case  is  apparently 
valid,  courts  of  justice  will  not  infer  anything  against  its  validity.  Very  v. 
Very,  13  How.,  360.  Authority  to  make  the  conveyances  was  clearly  conferred, 
if  the  agent  complied  with  the  directions  given  in  the  power;  and  the  rule  is, 
that  if  the  deed  is  apparently  within  the  scope  of  the  power,  the  presumption  is 
that  the  agent  performed  his  duty  to  his  principal.  Morrill  v.  Cone,  22  How., 
82;  Doe  v.  Martin,  4  Term,  39;  Kail  v.  McKernan,  21  Ind.,  421;  Wilburn  v. 
Spofford,  4  Sneed,  704;  Marr  v.  Given,  23  Me.,  55. 

§  472.  Presumptions  in  favor  of  a  deed  by  an  agent  or  truetee. 

Subject  to  certain  exceptions,  not  applicable  in  this  case,  the  general  rnle  is, 
that  the  presumption  in  favor  of  the  conveyance  will  be  allowed  to  prevail  in 
all  cases  where  it  was  executed  as  matter  of  duty,  either  by  an  agent  or  trustee, 
if  the  instrument  is  regular  on  its  face.  1  Taylor  on  Ev.,  sec.  116.  Facts  will 
not  be  presumed  against  a  deed  of  conveyance  which  on  its  face  has  all  the  legal 
requisites  to  make  it  a  valid  instrument.  Burr  v.  Galloway,  1  McLean,  496. 
Instead  of  that,  the  rule  is  that  he  who  would  invalidate  such  a  deed  must  im- 
peach it  by  affirmative  proof.  Poik  v.  Wendell,  9  Cranch,  87;  Bagnal  v,  Brod- 
erick,  13  How.,  450;  Minter  v.  Crommelin,  18  id.,  87;  Bank  v.  Dandridge,  12 
Wheat.,  70. 

Matters  not  assigned  for  error  will  not  be  examined,  as  no  such  matters  are 
open  for  argument  under  the  rules  of  this  court. 

§  473.  The  Imrden  is  on  the  party  alleging  that  a  deed  is  void  for  matters  no^ 
appearing  on  itsfa^. 

Considerable  effort  is  expended  to  show  that  the  deeds  of  conveyance  were 
executed  under  the  first  power  of  attorney;  in  which  proposition  the  court  here 
is  inclined  to  concur,  as  the  clear  inference  is  that  they  all  contain  covenants  of 
warranty ;  but  the  court  does  not  concur  with  the  complainant  that  the  attorney 
was  not  authorized  to  execute  the  same  under  the  first  power,  nor  that  there  is 
any  evidence,  in  any  view  of  the  case,  that  he  acted  in  bad  faith.  Charges  of 
bad  faith  are  easily  idkde ;  but  they  are  of  no  avail  to  the  party  making  the 
same,  unless  he  introduces  competent  evidence  to  support  the  accusation. 

Even  the  complainant  admits  that  equitable  interests  did  exist,  and  that  the 
parties,  if  they  established  such  rights  by  abstracts  of  title,  properly  certified  by 
the  county  clerk  of  Arapahoe  county,  and  made  the  required  application  to  the 
attorney  for  a  deed,  within  three  months,  was  to  have  such  a  deed  with  cov- 
enants of  warranty,  on  the  payment  of  a  merely  nominal  consideration ;  but 
he  insists  that  the  attorney  exceeded  the  power  conferred,  because  the  deeds  do 
not  bear  date  within  three  months  from  the  date  of  the  bond.  Our  views  upon 
that  subject  have  already  been  expressed;  and  we  have  only  to  repeat,  that  the 
limitation  applies  to  the  time  of  making  the  application  and  demand,  and  not 
to  the  time  in  which  the  deed  was  to  be  executed  and  delivered,  if  it  was  exe- 
cuted within  a  reasonable  time  after  the  adjudication  by  the  attorney. 

Examined  in  the  light  of  the  pleadings,  and  the  facts  and  circumstances  ex- 
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hibited  in  the  record,  it  is  clear  that  the  charge  of  fraud  is  not  sustained,  and 
that  the  burden  of  proof  is  upon  the  complainant  to  prove  the  allegation  that 
the  deeds  of  conveyance  are  invalid  for  any  reason  not  apparent  on  their  face; 
and  if  so,  then  it  is  equally  clear  that  there  is  no  error  in  the  record. 

Decree  affirmed. 

LE  ROY  r.  BEARD. 
(8  Howard,  401-409.    1849.) 

Ebbob  to  tr.  S.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mb.  Justice  Woodbuby. 

Statement  of  Facts. —  This  was  an  action  of  assumpsit  for  money  had  and 
received;  and  also  counting  specially,  that,  on  the  17th  of  November,  1836, 
the  original  defendant,  Le  Roy,  in  consideration  of  $1,800  then  paid  to  hira  by 
the  original  plaintiff,  Beard,  caused  to  be  made  to  the  latter,  at  Milwaukee, 
Wisconsin,  a  conveyance,  signed  by  Le  Roy  and  his  wife,  Charlotte.  This  con- 
veyance was  of  a  certain  lot  of  land  situated  in  Milwaukee,  and  contained 
covenants. that  they  were  seized  in  fee  of  the  lot,  and  had  good  right  to  convey 
the  same.  Whereas  it  was  averred  that,  in  truth,  they  were  not  so  seized,  nor 
authorized  to  convey  the  premises,  and  that  thereby  Le  Roy  became  liable  to 
repay  the  $1,800. 

§  474.  In  New  York  the  proper  form  of  action  on  an  instrument  sealed  with 
a  sc7'awl  is  assumpsit. 

Under  several  instructions  given  by  the  circuit  court  for  the  southern  dis- 
trict of  New  York,  where  the  suit  was  instituted,  the  jury  found  a  verdict  for 
the  original  plaintiff,  on  which  judgment  was  rendered  in  his  favor,  and  which  the 
defendant  now  seeks  to  reverse  by  writ  of  error.  Among  those  instructions, 
which  were  excepted  to  by  the  defendant,  and  are  at  this  time  to  be  considered, 
was,  first,  that  "  the  action  of  assumpsit  is  properly  brought  in  this  court, 
upon  the  promises  of  the  defendant  contained  in  the  deed,  if  any  promises 
are  made  therein  which  are  binding  or  obligatory  on  the  defendant."  The 
conveyance  in  this  case  was  made  in  the  state  of  Wisconsin,  and  a  scrawl 
or  ink  seal  was  affixed  to  it,  rather  than  a  seal  of  wax  or  wafer.  By 
the  law  of  that  state,  it  is  provided  that  ^'any  instrument,  to  which  the 
person  making  the  same  shall  affix  any  device,  by  way  of  seal,  shall  be  ad- 
judged and  held  to  be  of  the  same  force  and  obligation  as  if  it  were 
actually  sealed."  But  in  the  state  of  Kew  York  it  has  been  repeatedly  held 
(as  in  Warren  v.  Lynch,  5  Johns.,  239)  that,  by  its  laws,  such  device,  without 
a  wafer  or  wax,  is  not  to  be  deemed  a  seal,  and  that  the  proper  form  of 
action  must  be  such  as  is  practiced  on  an  unsealed  instrument  in  the  state  where 
the  suit  is  instituted,  and  the  latter  must  therefore  be  assumpsit  12  Johns., 
198;  2  Hill,  228,  544;  3  Hill,  493;  1  Denio,  376;  5  Johns.,  329;  Andrews  et 
al.  V.  Herriot,  4  Cowen,  508,  overruling  Meredith  v,  Hinsdale,  2  Caines,  362;  4 
Kent,  451;  8  Pet.,  362;  Story's  Conflict  of  Laws,  47;  2  Caines,  362.  A  like 
doctrine  prevails  in  some  other  states.  3  Gill  &  Johns.,  234 ;  Douglas  et  at,  v, 
Oldham,  6  N.  H.,  150.  It  becomes  our  duty,  then,  to  consider  the  instruction 
given  here  in  an  action  brought  in  the  circuit  court  of  New  York,  as  correct 
in  relation  to  the  form  of  the  remedy.  It  was  obliged  to  be  in  assumpsit  in 
the  state  of  New  York,  and  one  of  the  counts  was  special  on  the  promise  con- 
tained in  the  covenant.  We  hold  this,  too,  without  impairing  at  all  the  prin- 
ciple, that  in  deciding  on  the  obligation  of  the  instrument  as  a  contract,  and 
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not  the  remedy  on  it  elsewere,  the  law  of  Wisconsin,  as  the  lex  looi  contractus, 
must  govern.    Eobinson  v.  Campbell,  3  Wheat.,  212. 

§  475.  In  suits  far  breach  of  covenant  of  seizin^  eviction  need  not  he  alleged. 

It  is  further  objected  here,  that  an  eviction  by  elder  and  better  title  should 
have  been  averred  in  the  declaration  before  a  recovery  can  be  had  for  a  breach 
of  warranty.  But  such  averment  is  necessary  only  when  the  breach  is  of  a 
covenant  for  quiet  enjoyment,  etc.  14  Johns.,  48.  Because,  in  a  breach  of  the 
covenant  of  seizin,  it  is  broken  at  the  time  of  the  conveyance  if  at  all,  and  no 
eviction  need  be  alleged.  4  Cranch,  421 ;  4  Kent's  Com.,  474,  note.  Here,  it 
virtually  appears  that  the  original  defendant  was  not  seized.  Little  attempt 
is  made  to  show  that  he  was;  and  the  title,  so  far  as  disclosed  in  the  evidence, 
could  not  have  been  in  him  or  his  grantors. 

It  is  likewise  contended,  that,  if  a  covenant  legally  existed  in  this  case,  and 
was  broken,  assumpsit  lies  to  recover  back  the  money.  That  form  of  action 
seems  at  times  justified  on  general  principles,  beside  the  rule  that  in  New  York 
the  remedy  must  be  assumpsit  on  an  instrument  like  this.  9  Mees.  <fe  Wels., 
64;  4  Man.  &  Grang.,  11;  5  Adolph.  &  Ell,  433;  6  East,  241.  To  this  the 
chief  objection  urged  is,  that  neither  assumpsit  nor  covenant  will  lie,  in  case  no 
covenant  whatever  was  made  or  broken.  3  Bos.  &  Pul.,  170 ;  2  Johns.  Ch., 
515 ;  4  Kent,  474;  3  Ves.,  235.  But  as  the  facts  here  do  not  require  a  decision 
on  this  last  point,  none  is  given. 

•     §  476,  A  power  of  attorney  held  to  authorize  the  ageni  to  make  a  deed  with 
covenant  of  warranty. 

The  next  instruction  to  which  the  original  defendant  objected,  and  which  is 
the  chief  and  most  diflBcult  one  that  can  properly  be  considered  by  us,  under 
the  present  bill  of  exceptions,  is,  that  the  power  of  attorney  by  Le  Roy  and  his 
wife  to  Starr,  their  agent,  was  broad  enough  to  confer  upon  him  "  authority  to 
give  a  deed  of  the  land  with  covenant  of  warranty."  This  power  of  attorney 
is  given  in  extenso  in  the  statement  of  the  case,  {a)  It  appears  from  its  con- 
tents that  Le  Roy,  after  authorizing  Starr  to  invest  certain  moneys  in  lands 
and  real  estate  in  some  of  the  western  states  and  territories  of  the  United 
States,  at  the  discretion  of  the  said  Starr,  empowered  him  "to  contract  for  the 
sale  of,  and  to  sell,  either  in  whole  or  in  part,  the  lands  and  real  estate  so  pur- 
chased by  the  said  Starr,"  and  "on  such  terms  in  all  respects  as  the  said  Starr 
shall  deem  most  advantageous."  Again,  he  was  authorized  to  execute  "  deeds 
of  conveyance  necessary  for  the  full  and  perfect  transfer  of  all  our  respective 
right,  title,"  etc.,  "  as  sufficiently  in  all  respects  as  we  ourselves  could  do  per- 
sonally in  the  premises,"  "  and  generally,  as  the  agent  and  attorney  of  the  said 
Jacob  Le  Eoy,"  to  sell  "  on  such  terms  in  all  respects  as  he  may  deem  most 
eligible."  It  would  be  difficult  to  select  language  stronger  than  this  to  justify 
the  making  of  covenants  without  specifying  them  eo  nomine.  When  this  last 
is  done,  no  question  as  to  the  extent  of  the  power  can  arise,  to  be  settled  by 
any  court.  But  when,  as  here,  this  last  is  not  done,  the  extent  of  the  power  is 
to  be  settled  by  the  language  employed  in  the  whole  instrument  (4  Moore,  448), 
aided  by  the  situation  of  the  parties  and  of  the  property,  the  usages  of  the 
country  on  such  subjects,  the  acts  of  the  parties  themselves,  and  any  other  cir- 
cumstance having  a  legal  bearing  and  throwing  light  on  the  question. 

That  the  language  above  quoted  from  the  power  of  attorney  is  sufficient  to 
cover  the  execution  of  such  a  covenant  would  seem  naturally  to  be  inferred, 
first,  from  its  leaving  the  terms  of  the  sale  to  be  in  all  respects  as  Starr  shall 

(a)  Omitted*  as  the  extracts  ffiven  by  the  court  are  sufficient  for  an  understanding  of  the  case.—  £d. 
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deem  most  advantageous.  "  Terms "  is  an  expression  applicable  to  the  con- 
veyances and  covenants  to  be  given,  as  much  as  to  the  amount  of,  and  the  time 
of  paying,  the  consideration.  Rogers  v.  Kneeland,  10  Wend.,  218.  To  prevent 
misconception,  this  wide  discretion  is  reiterated.  The  covenants,  or  security  as 
to  the  title,  would  be  likely  to  be  among  the  terras  agreed  on,  as  they  would 
influence  the  trade  essentially,  and  in  a  new  and  unsettled  country  must  be  the 
chief  reliance  of  the  purchaser.  To  strengthen  this  view,  the  agent  was  alsp 
enabled  to  execute  conveyances  to  transfer  the  title  "  as  sufficiently  in  all  re- 
spects as  we  ourselves  could  do  personally  in  the  premises."  And  it  is  mani- 
fest that  inserting  certain  covenants  which  would  run  with  the  land  might 
transfer  the  title  in  some  events  more  perfectly  than  it  would  pass  without 
them ;  and  that,  if  present  "  personally,"  he  could  make  such  covenants,  and 
would  be  likely  to  if  requested,  unless  an  intention  existed  to  sell  a  defective 
title  for  a  good  one,  and  for  the  price  of  a  good  one.  It  is  hardly  to  be  pre- 
sumed that  any  thing  so  censurable  as  this  was  contemplated. 

Again,  his  «(uthority  to  sell,  "  on  such  terms  in  all  respects  as  he  may  deem 
most  eligible,"  might  well  be  meant  to  extend  to  a  term  or  condition  to  make 
covenants  of  seizin  or  warranty,  as  without  such  he  might  not  be  able  to 
make  an  eligible  sale,  and  obtain  nearly  so  large  a  price.  Now  all  these  ex- 
pressions, united  in  the  same  instrument,  would  prima  facie,  in  common 
acceptation,  seem  designed  to  convey  full  powers  to  make  covenants  like  these. 
And  although  a  grant  of  powers  is  sometimes  to  be  construed  strictly  (Com. 
Dig.,  Poiar,  B.  1  and  c.  6 ;  1  Bl.  R,  283),  yet  it  does  not  seem  fit  to  fritter  it 
away  in  a  case  like  this,  by  very  nice  and  metaphysical  distinctions,  when  the 
general  tenor  of  the  whole  instrument  is  in  favor  of  what  was  done  under  the 
power,  and  when  the  grantor  has  reaped  the  benefit  of  it,  by  receiving  a  large 
price  that  otherwise  would  probably  never  have  been  paid.  Nind  v.  Marshall, 
1  Brod.  &  Bingh.,  319;  10  Wend.,  219,  252.  This  he  must  refund  when  the 
title  fails,  or  be  accessory  to  what  seems  fraudulent.  1  J.  J.  Marsh.,  292. 
Another  circumstance  in  support  of  the  intent  of  the  parties  to  the  power  of 
attorney  to  make  it  broad  enough  to  cover  warranties,  is  their  position  or  situa- 
tion as  disclosed  in  the  instrument  itself.  Solly  v.  Forbes,  4  Moore,  448.  Le 
Eoy  resided  in  New  York,  and  Starr  was  to  act  as  his  attorney  in  buying  and 
selling  lands  in  the  "  western  states  and  territories,"  and  this  very  sale  was 
as  remote  as  Milwaukee,  in  Wisconsin.  For  aught  which  appears,  Le  Eoy, 
Beard  and  Starr  were  all  strangers  there,  and  the  true  title  to  the  soil  little 
known  to  them,  and  hence  they  would  expect  to  be  required  to  give  warranties 
when  selling,  and  would  be  likely  to  demand  them  when  buying. 

The  usages  of  this  country  are  believed,  also,  to  be  very  uniform  to  insert 
covenants  in  deeds.  In  the  case  of  the  Lessee  of  Clarke  v.  Courtney,  5  Pet., 
349,  Justice  Story  says:  "This  is  the  common  course  of  conveyances;"  and 
that  in  them  "  covenants  of  title  are  usually  inserted."  See,  also,  6  Hill,  338. 
Now,  if  in  this  power  of  attorney  no  expression  had  been  employed  beyond 
giving  an  authority  to  sell  and  convey  this  land,  saying  nothing  more  extensive 
or  more  restrictive,  there  are  cases  which  strongly  sustain  the  doctrine  that, 
from  usage  as  well  as  otherwise,  a  warranty  by  the  agent  was  proper,  and 
would  be  binding  on  the  principal.  It  is  true,  that  some  of  these  cases  re- 
late to  personal  estate,  and  some,  perhaps,  should  be  confined  to  agents  who 
have  been  long  employed  in  a  particular  business,  and  derive  their  authority  by 
parol,  no  less  than  by  usage,  and  consequently  may  not  be  decisive  by  analogy 
to  the  present  case.    3  D.  &  E.,  757;  Helyear  v.  Hawke,  5  Es.  Ca.,  72,  note; 
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Pickering  v.  Busk,  15  East,  45;  2  Camp.  N.  P.,  555;  6  Hill,  338;  4  B.  &  E., 
177.  So  of  some  cases  which  relate  to  the  quality,  and  not  the  title,  of  the 
property.  Andrews  v,  Kneeland,  6  Cowen,  354;  The  Monte  AUegre,  9  Wheat., 
648;  6  Hill,  338. 

§  477.  Power  in  writing  to  sell  or  convey y  how  construed. 

But  where  a  power  to  sell  or  convey  is  given  in  writing,  and  not  aided,  as 
here,  by  language  conferring  a  wide  discretion,  it  still  must  be  construed  as  in- 
tending to  confer  all  the  usual  means,  or  sanction  the  usual  manner  of  perform 
ing  what  is  intrusted  to  the  agent.  10  Wend.,  218;  Howard  v.  BaiUie,  3  H, 
BL,  618;  Story  on  Ag.,  p.  58;  Dawson  v.  Lawly,  4  Es.  Ca,,  65;  Ekins  t>.  Mao- 
lish,  Ambler,  186;  Salk.,  283;  Jeffrey  v.  Bigelow,  13  Wend..  518;  6  Cowen, 
859.  Nor  is  the  power  confined  merely  to  "  usual  modes  and  means,"  but, 
whether  the  agency  be  special  or  general,  the  attorney  may  use  appropriate 
modes  and  reasonable  modes ;  such  are  considered  within  the  scope  of  his  au- 
thority. 6  Hill,  338;  2  Pick.,  345;  Bell  on  Com.  L.,  410;  2  Kent's  Com.,  618; 
Yanada  v.  Hopkins,  1  J.  J.  Marsh.,  287;  Sandford  v.  Handy,  23  Wend.,  268. 
We  have  already  shown,  that,  under  ail  the  circumstances,  a  covenant  of  war- 
ranty here  was  not  only  usual,  but  appropriate  and  reasonable. 

§  478.  Rules  for  construing  powers  of  attorney. 

Again,  "  all  powers  conferred  must  be  construed  with  a  view  to  the  design 
and  object  of  them."  1  J.  J.  Marsh.,  287.  Here  that  design  was  manifestly 
in  the  discretion  of  the  agent,  to  sell  as  he  might  deem  most  advantageous. 
Again,  if  a  construction  be  in  some  doubt,  not  only  may  usage  be  resorted  to 
for  explanation  (Story  on  Agency,  p.  73 ;  5  D.  &  E.,  564),  but  the  agent  may 
do  what  seems  from  the  instrument  plausible  and  correct ;  and  though  it  turn 
out  in  the  end  to  be  wrong,  as  understood  by  the  principal,  the  latter  is  still 
bound  by  the  conduct  of  the  agent.  Lomax  v.  Cartwright,  3  Wash.,  151; 
2  id.,  133;  4  id.,  551;  6  Cowen,  358,  in  Andrews  v,  Kneeland.  Because  the 
person  who  deals  with  the  agent  is  required  like  him  to  look  to  the  instru- 
ment to  see  the  extent  of  the  power  (7  Barn.  &  Cress.,  278 ;  1  Pet.,  290) ;  and 
if  it  be  ambiguous,  so  as  to  mislead  them,  the  injurious  consequences  should 
fall  on  the  principal,  for  not  employing  clearer  terms.  2  Barn.  &  Aid.,  143,  in 
Baring  v.  Corrie,  1  Pet.,  290;  Courcier  v.  Bitter,  4  Wash.,  551 ;  23  Wend.,  268. 

In  the  next  place,  the  acts  of  the  parties  themselves  tend  here  to  strengthen 
the  construction  of  the  words  in  the  power,  so  as  to  authorize  a  warranty,  and 
these  acts  it  is  competent  to  consider  in  order  to  remove  doubt.  17  Pick.,  222; 
1  Metcalf,  378;  Paiey  on  Agency,  198;  Mechanics'  Bank  of  Alexandria  t?. 
Bank  of  Columbia,  5  Wheat.,  326;  and  Bac.  Abr.,  Covenant,  F.;  5  D.  &  E., 
664;  1  Greenl.  on  Ev.,  §  293.  The  agent's  acts  on  this  subject  are  strong.  He 
construed  the  instrument  as  if  empowering  him  to  make  the  warranty,  and 
made  it  accordingly.  He  was  to  gain  nothing  for  himself  by  such  a  course,  if 
wix)ng,  and  does  not  appear  to  have  done  it  coUusively  with  anybody.  2  Bro. 
Ch.,  638.  The  principal,  too,  when  asked  for  redress,  and  when  corresponding 
on  the  subject,  does  not  appear  to  have  set  up  as  a  defense  that  he  did  not  in- 
tend, by  this  instrument,  to  authorize  a  conveyance  with  warranty.  On  the 
contrary,  for  some  time  he  conducted  himself  towards  both  the  agent  and  the 
plaintiff  as  if  he  had  meant  covenants  should  be  made.  14  Johns.,  238;  All 
Saints  Church  v.  Lovett,  1  Hall,  191.  Finally,  the  decided  cases  on  this  ques- 
tion, though  in  some  respects  contradictory,  present  conclusions  as  favorable  to 
this  construction  as  do  the  peculiar  language  used  in  the  power  and  the  weight 
of  analogy.    See  23  Wend.,  260,  267,  268;  Nelson  t;.  Cowring,  6  Hill,  336;  Van- 
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9da  V.  Hopkins'  A^.,  I  J.  J.  Mo^rsI^.,  293 ;  13  Wend.,  $21,  semhle.  Some  earlier 
cases  were  contra^  Jfixon  v-  Hyserott,  5  t^uhns.,  58;  V^n  Eps  v.  Sdhenectadj, 
J2  Johns.,  436;  and  Ketchiim  v.  Evertson,  13  Johns.,  365;  7  Johns.,  390.  But 
in  these  t^Q  power  was  merely  to  give  a  deed  of  a  certain  piece  of  property,  and 
could  he  construed  as  it  was,  without  directly  impugning  our  views  here. 
Whereas,  in  the  present  case,  the  power  was  manifestly  broader  in  terms 
and  design.  Wilson  v.  Troup,  2  Oowen,  19§ ;  6  Cowen,  357.  The  earlier 
cases  in  New  Tork,  bearing  on  this  subject,  are  also  considered  by  its  own 
courts  as  overruled  by  the  latter  ones.     Bronson,  J.,  in  6  Hill,  336. 

It  may  be  proper  to  add,  that  the  gei^eral  conclusions  to  which  we  have  arr 
rived  are  more  satisff^ctory  to  us,  if  not  morq  right,  because  they  accord  witl; 
what  appears  to  be  the  justice  of  the  case,  which  is,  that  the  plaintiff  shoul4 
not  keep  money  which  would  probably  not  have  been  obtained  except  by  thes^ 
very  covenants,  and  which  it  must  be  inequitable^  therefore,  to  retain  and  at 
the  same  time  avoid  the  covenants. 

The  judgment  bplow  13  affirpied. 

Mr.  Justice  McLean  dissented. 

aUNTER  V.  SACRAMENTO  BEET  SUGAR  CO. 
(Circuit  Court  for  California:  7  Sawyer,  498-504.    1882.) 

Statement  of  Facts.  —  Action  to  recover  a  tract  of  land.  Plaintiff  claims 
under  Norris,  who  held  a  deed  executed  by  Schoolcraft,  who  acted  under  a 
power  of  attorney  from  Sutter.  The  power  was  dated  in  1849,  and  in  1850 
Sutter  executed  a  deed  which  it  is  claimed  ratified  the  acts  of  Schoolcraft.  In 
1862  Norris  conveyed  to  Tevis  a  number  of  parcels  of  land,  in  which  was  in- 
cluded the  land  in  controversy.  In  1871  Tevis  conveyed  to  Hunter.  Defend- 
ant claimed  under  Sutter  through  another  line  of  conveyances,  one  of  the  deeds 
being  a  sheriff's  deed  in  a  suit  of  !Norris  against  Muldrow. 

Opinion  by  Sawyer,  C.  J. 

The  plaintiff  in  order  to  recover  must  show  a  legal  title,  and  his  title  depends 
upon  the  effect  of  the  power  of  attorney  from  Sutter  to  Schoolcraft  of  July 
28,  1849,  and  the  other  instrument  executed  by  Sutter  to  Schoolcraft,  claimed 
to  be  a  ratification,  of  date  May  20,  1850.  These  instruments  are  set  out  in 
full  in  Billings  v.  Morrow,  7  Cal.,  173-4,  decided  in  January,  1857,  in  which 
cadie  they  were  both  considered,  construed,  and  their  effect  declared.  It  was 
then  held  that  the  power  of  attorney  conferred  on  Schoolcraft  no  power  to 
convey  land.  This  construction  has  been  frequently  recognized  in  subsequent 
eases.  The  decision  in  De  Rutte  v.  Muldrow,  16  Cal.,  512,  is  not  in  conflict 
with  the  prior  decision  on  this  point.  On  the  contrary,  the  court  says  that  it 
is  entirely  consistent  with  that  case  to  hold  that  the  power  of  attorney  in  ques- 
tion did  authorize  the  making  of  a  lease  with  a  clause  giving  a  right  to  pur- 
chase. 

§  479.  A  power  qf  attorney  to  convey  lands  must  le  under  seed. 

There  is  certainly  a  broad  distinction  between  the  power  to  make  an  execu- 
tory contract  for  a  sale  of  land,  and  a  power  to  convey  land.  One  may  be 
made  by  simple  writing,  the  other  is  required  to  be  done  by  deed.  I  suppose 
it  is  competent  to  authorize  one  by  parol  to  make,  as  attorney  in  fact,  an  ex- 
ecutory contract  for  the  sale  of  land,  even  though  under  the  statute  of  frauds 
the  contract  itself  must  be  in  writing.  But  a  power  to  convey  must  be  under 
seal,  because  the  deed  itself  must  be  under  seal.     Thus  there  is  a  marked  dis- 
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tinction  between  these  powers.  In  Jones  v.  Marks,  47  Cal.,  243,  the  decision 
in  Bilh'ngs  v.  Morrow,  although  under  review,  was  not  questioned  on  the  point 
that  it  conferred  no  power  to  convey  land.  Evidently  the  court  deemed  the 
decision  correct  on  that  point,  otherwise  there  would  have  been  no  occasion  to 
take  so  much  pains  to  distinguish  it.     Poorman  v.  Krebs,  presenting  the  same 

Sints,  was  affirmed  on  authority  of  this  case.  47  id.,  683.  In  Wilcoxson  v. 
iller,  49  id.,  195,  the  court  expressly  held  that  the  power  of  attorney  to 
Schoolcraft  did  not  authorize  him  to  convey  lands.  It  is  said  by  the  court: 
"  It  is  claimed  that  the  lands  purporting  to  have  been  conveyed  by  Schoolcraft 
while  acting  under  a  power  of  attorney  from  Sutter,  came  within  the  excep- 
tion. But  that  position  cannot  be  sustained,  because  the  power  of  attorney  did 
not  authorize  hiin  to  execute  conveyances,''^  (Citing  Billings  v.  Morrow,  and 
Jones  V,  Marks,  supra,)  Here  is  an  express  holding  that  it  carried  no  such 
power.  Thus  that  decision  has  now  stood  unquestioned  and  affirmed  by  the 
courts  for  nearly  twenty-four  years, 

§  480,  Deed  of  settlement  between,  principal  and  agent  not  a  ratification  of 
void  acts  under  a  power. 

So  also  the  instrument  claimed  to  be  a  ratification  was  construed  in  Billings 
V.  Morrow,  and  held  not  to  contain  any  ratification  of  the  void  conveyances 
by  Schoolcraft.  The  court  says:  "  This  paper  does  not,  upon  its  face,  purport 
to  be  a  ratification  of  sales  made  by  Schoolcraft,  but  a  deed  of  settlement  be- 
tween Sutter  and  his  agent,  by  virtue  of  the  power  of  the  28th  of  July,  1849, 
in  which  he,  Sutter,  'acknowledges  himself  held  and  firmly  bound  by  all  his 
acts  as  such  agent  or  attorney  in  fact,'  etc.  So  far  as  this  deed  goes,  it  can 
only  be  regarded  as  a  settlement  or  adjustment  of  accounts  between  principal 
and  agent,  and  does  not  contain  a  single  word  with  regard  to  any  acts  of  School- 
craft other  tham,  those  done  ly  autlwrity  of  tlie  power  of  attorney  of  July  28, 
1849,  to  which  reference  is  made,^^  7  id.,  174.  Thus  it  is  held  that,  upon  the 
face  of  the  instrument,  it  does  not  purport  to  ratify  any  conveyances  of  land 
made  by  Schoolcraft;  that  "it  does  not  contain  a  single  word  with  regard  to 
any  act  of  Schoolcraft  other  than  those  done  by  authority  of  the  power  of 
attorney  of  July  28,  1849,  to  which  reference  is  made."  The  ratification, 
therefore,  is  held  to  be  no  broader  than  the  power.  And  in  my  judgment  this 
construction  is  correct.  It  has  not  been  judicially  questioned  since,  so  far  as  I 
am  aware.  It  is  true,  the  court  goes  on  to  advance  other  objections  to  the 
ratification,  such  as  that  it  does  not  appear  from  the  deed,  or  otherwise,  that 
Sutter  was  at  the  time  of  executing  the  instrument  aware  that  the  agent  had 
exceeded  his  power  by  conve3'ing  lands.  But  this  is  entirely  another  and  further 
reason  against  giving  effect  to  the  asserted  ratification.  Other  difficulties  still 
are  suggested.  The  instrument  is  merely  what  it  purports  to  be  upon  its  face, 
an  acknowledgment  of  settlement  of  the  matters  of  the  agency  between  the 
principal  and  agent,  and  a  sanction  of  the  latter's  acts  under  the  power,  and  a 
discharge  from  any  further  liability  to  the  principal  by  reason  thereof.  It  men- 
tions no  conveyance  of  real  estate,  and  is  no  broader  in  terms  than  the  power. 
This  settlement  and  discharge  were  manifestly  the  purpose  of  the  instrument. 
Nobody  else  was  a  party  to  it,  or  had  any  interest  in  the  settlement.  It  does 
not  purport  to  relate  to  real  estate,  and  could  not  have  been  entitled  to  record, 
or,  if  recorded,  neither  the  power  of  attorney,  nor  the  other  instrument  claimed 
to  be  a  ratification,  would  have  afforded  any  definite  information  as  to  convey- 
ances of  real  estate.  One  reading  the  power  or  the  other  instrument  would 
not  be  put  upon  inquiry  for  conveyances. 
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It  is  claimed  that  in  this  case  it  is  shown  by  parol  evidence  that  Sutter,  at 
the  time  of  the  execution  of  the  ratifying  instrument,  was  aware  that  School- 
craft had  conveyed  these  premises,  and  that  one  of  the  objections  suggested 
by  the  court  in  Billings  v.  Morrow  is  overcome.  If  this  mode  of  proof  is  ad- 
missible, then  the  title  to  lands  would  be  made  to  rest  in  parol  and  not  upon 
written  evidence.  This  would,  certainly,  be  a  dangerous  principle  to  adopt. 
But,  however  this  may  be,  the  verbal  evidence  upon  the  subject  is  too  unreli- 
able, especially  considering  its  source  and  the  circumstances  surrounding  it,  at 
this  late  date,  to  satisfy  the  mind.  The  most  definite  testimony,  and  the  only 
testimony  not  too  vague  to  be  of  any  value,  is  that  of  Norris  himself,  who  after 
so  long  acquiescence  in  the  opposing  title,  states  from  memory  transactions  that 
occurred  more  than  thirty  years  before.  Titles  under  which  valuable  property 
has  been  so  long  held  and  enjoyed  should  not  be  overturned  upon  testimony  so 
unsatisfactory.  But  it  was  held  in  Billings  v.  Morrow  that  the  power  of  attor- 
ney did  not  authorize  the  conveyance  of  land,  and  that  this  instrument  did  not 
purport  to  ratify  the  otherwise  void  Schoolcraft  conveyance.  That  decision 
upon  these  points  became  a  rule  of  property,  which,  it  must  be  apparent  from 
the  number  of  cases  that  have  already  presented  these  instruments  for  the  con- 
sideration of  the  supreme  court  of  California,  must  effect  not  a  little  valuable 
property. 

It  is  not  at  all  unlikely  that  the  defendant  may  have  purchased  and  improved 
this  very  property  upon  the  faith  of  that  decision.  Norris  himself  must  have 
regarded  that  decision  as  disposing  of  his  title,  for  he  sold  the  land  under  a 
judgment  in  his  own  favor  against  Muldrow,  and  the  defendant  now  holds,  and  it 
and  its  grantors  have  held  the  premises  under  title  derived  through  that  sale  for 
nearly  twenty-four  years.  Thirteen  years  after  conveyance  by  Schoolcraft  to 
Norris,  and  four  years  after  the  grantees  under  Norris'  execution  sale  had  been 
in  possession,  Norris  apparently,  after  specifically  describing  all  the  property 
he  supposed  he  had,  by  the  general  clause  before  cited  from  his  deed,  conveyed 
whatever  interest  he  had  in  the  premises  to  Tevis.  It  is  quite  evident,  I  think^ 
from  the  perusal  of  the  deed,  a  consideration  of  the  property  conveyed  and  the 
consideration  expressed,  that  no  great  importance  was  attached  to  this  clause, 
or  the  property  apparently  accidentally  caught  by  it,  at  the  time  of  the  convey- 
ance. It  was  probably  a  mere  makeweight.  Nine  years  later,  the  property 
being  then  of  the  value  of  $20,000,  the  defendant  and  its  grantors  having  been 
all  the  time  in  possession,  Tevis  conveyed  to  the  plaintiff  upon  the  nominal 
consideration,  as  expressed  in  the  deed,  of  $1.  Under  the  circumstances,  Nor- 
ris  and  his  grantees,  during  all  the  time,  could  have  had  but  little  confidence 
in  the  title.  It  must  have  been  considered  by  them  as  well  as  by  those 
taking  the  adverse  title,  as  determined  by  the  decision  of  the  supreme  court 
referred  to.  It  is  difficult  .to  account  for  this  long  acquiescence  on  any  other 
hyiwthesis.  It  should,  certainly,  under  the  circumstances,  require  a  very  clear 
case  —  a  much  clearer  one  than  the  present  —  at  this  late  date,  to  justify  over- 
ruling the  case  of  Billings  v.  Morrow,  which  has  become  a  rule  of  property,  or 
to  justify  evading  it,  if  that  were  admissible  at  all,  upon  the  parol  testimony 
introduced.  In  either  respect,  the  case  made  either  upon  the  law  or  evidence 
is,  in  my  judgment,  insufficient  to  justify  such  action. 

Let  there  be  findings  and  judgment  for  the  defendant 
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SMITH  V.  SHEELEY. 
(13  Wallace,  85Me3.  1870.) 

Erboe  to  U.  S.  Circuit  Court,  District  of  Nebraska. 

Statement  of- Facts. —  In  February,  1857,  Mitchell,  being  the  owner  of  a  lot 
in  Omaha,  the  title  to  which  was  still  in  the  United  States,  executed  a  power  of 
attorney,  authorizing  Eedick  to  sell  the  lot,  and  execute  a  quit-claim  ^eed. 
The  mayor  of  Omaha,  in  the  following  March,  obtained  a  grant  of  land  from 
the  government,  including  this  lot,  and  conveyed  the  lot  to  Mitchell.  In  May 
following  Eedick  conveyed  the  lot,  by  quit-claim,  to  the  "Nehama  Valley 
Bank,"  a  bank  organized  under  an  act  of  the  territorial  legislature  of  Nebraska, 
the  act  never  having  been  approved  by  congress.  Afterwards,  in  May,  1863, 
Mitchell  conveyed  the  lot  to  Smith  by  quit-claim  deed,  and  Smith  brought 
ejectment. 

§481.   When  a  mbaequetiUy-acquired  tide  will  inure  to  a  quitrclaim  jpurchaser. 

Opinion  by  Mr.  Justice  Davis. 

It  is  insisted,  in  behalf  of  the  plaintiff  in  error,  that  Eedick  had  no  authority 
to  make  this  deed  in  Mitchell's  name,  because  the  power  under  which  he  acted 
directed  him  to  convey  such  title  as  Mitchell  then  had,  which  was  only  a  pos- 
sessory right.  It  is  true  that  in  February,  1857,  when  the  power  of  attorney 
vas  given,  Mitchell  had  not  the  legal  title  to  the  lot,  but  as  the  mayor  of 
Omaha  conveyed  it  to  him  a  short  time  afterwards,  it  is  a  fair  presumption  that 
be  was,  at  the  date  of  the  execution  of  the  power,  one  of  the  class  of  persons 
\yho  were  entitled  to  a  deed  from  the  mayor  under  the  provisions  of  the  town 
site  act  of  1844.  If  so,  he  was  to  all  practical  purposes  the  real  owner  of  the 
property,  and  intended  that  Eedick  should  sell  and  convey  something  more 
than  a  "  mere  uncertain  and  shadowy  right,"  as  the  plaintiff  in  error  claims. 

§  482.  Principal  estopped  to  deny  the  authority  of  his  agent. 

But,  in  the  state  of  the  proof,  it  is  not  necessary  to  look  into  the  power  of 
attorney  to  see  the  extent  of  the  authority  conferred,  because  the  subsequent 
conduct  of  Mitchell  renders  it  an  unimportant  subject  of  inquiry.  It  would  be 
grossly  unjust  for  Mitchell,  having  acquired  the  legal  title,  to  let  Eedick,  under 
a  power  of  attorney  executed  before  the  title  was  obtained,  make  a  deed  in  his 
name  to  the  bank,  appropriate  to  himself  the  money  received  for  the  sale  of 
the  property,  and  then,  six  years  afterwards,  disavow  the  act  of  his  attorney  on 
the  plea  that  he  had  exceeded  his  authority.  The  law  will  not  permit  this  to 
be  done,  and  e&tops  Mitchell  from  setting  up  guch  a  claim. 

§  483.  A  defect  in  the  organization  of  a  corporation  cannot  he  taken  advan- 
tage of  coUaterdlly, 

It  is  insisted,  however,  as  an  additional  ground  of  objection  to  this  deed,  that 
the  bank  was  not  a  competent  grantee  to  receive  title.  It  is  not  denied  that 
the  bank  was  duly  organized  in  pursuance  of  the  provisions  of  an  act  of  the 
legislature  of  the  territory  of  Nebraska,  but  it  is  said  it  had  no  right  to 
transact  business  until  the  charter  creating  it  was  approved  by  congress.  This 
09  so,  and  it  could  not  legally  exercise  its  powers  until  this  approval  was  ob- 
tained, but  this  defect  in  its  constitution  cannot  be  taken  advantage  of  col- 
laterally. No  proposition  is  more  thoroughly  settled  than  this,  and  it  is 
unnecessary  to  refer  to  authorities  to  support  it.  Conceding  the  bank  to  be 
guilty  of  usurpation,  it  was  still  a  body  corporate  de  facto^  exercising  at  least 
one  of  the  franchises  which  the  legislature  attempted  to  confer  upon  it,  and  in 
such  a  case  the  party  who  makes  a  sale  of  real  estate  to  it  is  not  in  a  position 
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to  question  its  capacity  ^q  t^^  tbQ  title,  after  i^  b^  paid  the  ponsideration  for 
the  parchas^. 

If,  prior  tp  the  execution  of  the  deed,  f^faere  had  been  a  judgment  of  ouster 
against  ^be  corporation  at  the  instance  of  the  government,  the  aspect  of  the 
case  would  be  different. 

There  is  no  error  in  tl^e  Record,  and  the  judgment  is  affirmed. 

HODGE  V.  COMBS. 
(1  Black,  192-195.    1861.) 

Appeal  from  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mb.  Jusncp  Grieb. 

State>ient  of  Facts. — This  case  was  before  this  court  at  December  term, 
1868,  and  may  be  found  reported  in  21  Howard,  397.  It  was  then  remanded 
to  the  circuit  court  with  directions  to  allow  the  parties  to  amend  their  plead- 
ings and  take  further  testimony. 

The  important  question  of  the  case  was  whether  Love  had  any  authority  to 
transfer  the  Texas  bonds  of  Combs,  and  whether  Hodge,  who  claimed  them, 
bad  given  value  for  them.  This  court,  in  remanding  the  case  there,  say :  "It 
appears  that  the  plaintiff  did  not  direct  the  sale  or  transfer  of  the  stock  in 
question,  and  that  they  were  not  disposed  of  on  his  account ;  and  if  there  had 
been  a  power  of  attorney  containing  an  authority  to  sell,  the  circumstances 
would  have  imposed  upon  the  defendant  the  necessity  of  showing  there  was  no 
collusion  with  Love."  The  defendant  was  thus  required  to  establish  two 
facts  in  order  to  support  his  defense:  first,  a  sufficient  power  of  attorney  to 
Love  to  convey  the  stock,  and  secondly,  payment  of  a  honajids  consideration 
by  Hodge. 

§  484.  A  power  of  attorney  oonf erring  no  power  to  sdl. 

Of  the  latter  of  these  he  has  given  no  evidence  at  all ;  and  of  the  former, 
a  paper  which,  as  a  power  of  attorney,  may  be  construed  to  confer  almost  any 
or  no  power.     It  is  brief  and  comprehensive,  and  is  as  follows : 

"  I,  Leslie  Combs,  do  hereby  constitute  and  appoint  James  Love,  of  Texas, 
my  general  and  special  agent  to  do  and  transact  all  manner  of  business  in 
which  I  may  be  interested  there,  hereby  ratifying  and  confirming  the  acts  of  m^ 
agent  as  fully  as  if  done  by  myself.  * 

"  Witness  my  hand  and  seal,  the  13th  day  of  February,  1840. 

"  Leslie  Combs,     [seal]  " 

It  is  clear  from  the  correspondence  between  the  parties  to  it,  that  Combs,  by 
this  agency  to  "  transact  all  manner  of  business,"  never  supposed  that  he  had 
authorized  his  agent  to  sell  his  property  and  apply  the  proceeds  to  his  own  use. 
Nor  did  the  agent  so  construe  it  till  it  became  necessary  to  find  an  excuse  for 
his  abuse  of  his  trust.  On  the  first  trial  of  this  case  the  respondent  did  not 
produce  this  very  vague  and  carelessly  drawn  instrument  as  his  authority  for 
gelling  the  stock,  but  relied  on  a  blank  indorsement  of  the  payee  upon  the 
bonds.  No  prudent  man  would  accept  a  title  to  property  executed  by  an 
attorney  in  fact,  under  a  power  in  such  very  general  and  equivocal  terms;  a 
man  may  have  "  a  general  and  special  agency  to  transact  all  manner  of  busi- 
ness," without  necessarily  including  therein  a  power  to  sell.  If  it  had  ap- 
peared that  this  paper  had  been  presented  to  the  treasurer  of  Texas  as  a  power 
of  attorney  to  Love  to  transfer  the  stock  on  the  books,  and  if  a  transfer  had 
been  made  on  the  faith  of  its  sufficiency  to  Hodge,  who  had  paid  a  valuable 
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and  full  consideration,  he  would  have  presented  a  case  which  might  have  called 
for  a  liberal  construction  of  this  vague  and  indefinite  instrument.  But  as  none 
of  these  facts  appear,  we  are  not  called  upon  to  speculate  on  the  possible  con- 
structions this  paper  might  be  constrained  to  yield  under  other  circumstances. 
It  is  sufficient  to  say  that  by  the  previous  decision  of  this  court  the  defendant 
was  permitted  to  amend  his  pleadings  in  order  to  prove  two  facts,  both  of 
which  were  necessary  to  constitute  a  good  defense.  The  testimony  to  support 
one  of  them,  to  say  the  best  of  it,  is  doubtful,  and  the  other  is  wholly  with- 
out proof.  ri  jv  J 
'                                                                                             Decree  affirmed. 

§  485.  In  jceneral.  —  An  attorney  in  fact  of  an  executor  or  administrator  cannot  maintain 
an  action  for  the  benefit  of  the  estate  in  his  own  name.    Neely  v.  Robinson,*  Hemp.,  9. 

§486.  A  power  of  attorney  cannot  be  used  by  the  attorney  to  acquire  title  ad^^^erse  to,  or 
exclusive  of,  his  principal.    Cleveland  Ins.  Ck>.  v.  Reed,  1  Biss.,  183. 

§  487.  Under  a  power  of  attorney  authorizing  a  public  sale,  a  private  sale  is  void,  and  con- 
fers no  title.    The  G.  H.  Montague,  4  Blatch.,  464. 

§488.  A  power  of  attorney  gi^en  by  a  married  woman  to  convey  her  lands  is  void,  and 
no  title  passes  by  a  conveyance  under  such  power.    Elliott  v.  Teal,  5  Saw.,  231.    See  §  454. 

§  489.  A  deed  by  an  attorney  in  fact,  signed  and  sealed  by  the  attorney  in  his  own  name, 
and  not  as  attorney  or  agent  of  the  principal,  is  not  valid,  though  the  agent  in  the  body 
thereof  is  styled  the  agent  of  his  principaL     Barger  v.  Miller,  4  Wash.,  283. 

§  490.  It  seems  that  a  deed  releasing  and  canceling  mortgages  and  conveyances  is  not 
supported  by  a  power  of  attorney  to  selL     Barger  v.  Miller,  4  Wash.,  284. 

§491.  A  power  of  attorney  sent  by  mail  is  not  operative  until  received ;  and  a  power  to  sell 
for  casli  does  not  authorize  a  sale  on  credit.    Thurston  v.  Steamboat  Magnolia.  1  Bond,  98. 

§  4:^2.  By  an  insane  peraon.—  It  is  material  to  the  execution  of  a  power  of  attorney  to  sell 
land  that  the  grantor  should,  at  the  time  of  such  execution,  be  possessed  of  sufficient  mind 
and  memory  to  understand  the  nature  of  the  act,  and  the  character  and  location  of  the  prop- 
erty to  be  affected  by  it.     Hall  v.  Unger,  4  Saw.,  680;  2  Abb.,  517. 

§  493.  A  power  of  attorney  executed  by  an  insane  person,  or  one  of  unsound  mind,  is  ab- 
solutely void.     Dexter  v.  Hall,  15  Wall.,  20. 

§  494.  Seal.—  A  power  of  attorney  to  sign  a  note  for  the  renewal  of  notes  need  not  be 
under  seal.     Bank  of  Washington  v,  Piersou,  2  Cr.  C.  C,  686.    See  §  446. 

§  495.  A  power  of  attorney,  without  a  seal,  is  insufficient  to  authorize  an  attorney  to  exe* 
cute  a  deed.    Piatt  v,  McCullough,  1  McL.,  82. 

§  496.  Acknowledgment. —  A  power  of  attorney  acknowledged  before  a  mayor,  etc.,  under 
the  seal  of  the  city,  was  held  sufficient  to  support  a  conveyance  under  it,  though  the  statute 
provided  that  powers  of  attorney  must  be  proved  before  a  mayor,  etc.,  by  witnesses,  it  having 
been  the  uniform  usage  for  a  long  period  of  time  to  admit  deeds  in  evidence  executed  under 
powers  of  attorney  acknowledged  by  the  grantor  before  a  mayor,  etc.,  instead  of  being 
proved  by  witnesses.    MiUigan  v.  Dickson,  Pet.  C.  C,  439. 

§  497.  A  power  of  attorney  is  sufficiently  proved  under  the  laws  of  Mexico  and  Texas,  and 
is  sufficiently  authenticated,  where  the  testimonio  is  proved  to  be  in  the  handwriting  of  tlie 
regidor  of  the  ayuntamiento,  the  handwriting  of  the  witnesses  being  also  proved,  they  being 
dead  or  beyond  the  United. States.     Spencer  v.  Lapsley,  20  How.,  273. 

§  498.  To  sell  land. — A  power  of  attorney  to  sell  lands  and  execute  conveyances  thereof 
does  not  authorize  the  execution  of  a  deed  of  lands  previously  sold.  Johnson  v.  Sukeley,  2 
HcL.,  565.     See  §  446. 

§  499.  It  seems  that  a  power  of  attorney  to  convey  land  must  possess  the  same  requisites, 
and  observe  the  same  solemnities,  as  are  necessary  in  a  deed  conveying  the  lands ;  and  in  that^ 
must  conform  to  the  lex  rei  sitcR,  Clark  v.  Graham,  6  Wheat,  579.  A  power  of  attorney,  to 
authorize  the  conveyance  of  lands  in  fee  simple,  must  be  executed  with  all  the  formalities 
essential  to  the  validity  of  the  deed  itself.    Murphy  v,  McVicker,  4  McL.,  252. 

§  500.  An  agent,  under  power  to  convey  lands  in  as  full  and  ample  a  manner  as  could  be 
done  by  the  principal  himself,  may  bind  his  principal  by  covenants  of  warranty.  Taggart  v. 
Stanberry,  2  McL.,  552. 

g  501.  A  deed  made  under  a  power  of  attorney  is  valid  if  executed  according  to  the  law  of 
the  time  and  place  of  execution.  So  a  deed  by  an  attorney  in  fact,  made  in  Texas  in  1888, 
under  the  Spanish  Mexican  law,  was  held  good,  though  purporting  to  be  the  deed  of  the 
agent,  such  deed,  under  the  Spanish  Mexican  law,  being  sufficient  to  pass  the  title  of  the 
principaL    Hanrick  v.  Barton,  16  Wall.,  174. 
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§  502.  A  power  to  sell  lands  usually  includes  a  power  to  mortgage;  but  a  mortgage  under 
fiucli  a  power,  for  a  greater  sum  than  is  actuallj  loaned,  may  be  repudiated  by  the  principal. 
Cleveland  Ins.  Ck).  v.  Reed,  1  Biss.,  188. 

§  503.  Coupled  with  an  interest — Revocation. —  A  power  of  attorney  given  as  collateral 
security,  which  authorizes  "my  lawful  attorney  in  my  name  for  the  sole  use  of  him  [the 
attorney]  to  make  and  execute  a  regular  bill  of  sale,"  etc.,  is  irrevocable  by  the  grantor,  but 
it  is  not,  in  the  sense  of  the  law,  a  power  coupled  with  an  interest,  and  is  consequently  ex- 
tinguished by  the  death  of  the  principal.  Hunt  v.  Rousmaniere,  2  Mason,  24S:  S.  C,  8  Wheat, 
201.    See  §§  386,  402. 

§  504.  An  agreement,  in  effecfc  a  power  of  attorney,  which  gives  the  agent  a  veto  upon 
the  acts  of  his  principal,  is  equivalent  to  a  power  coupled  with  an  interest,  and  is  not  revo- 
cable. So  also  is  an  ag^ement  in  the  nature  of  a  power  of  attorney,  which  provides  that  a 
patent  shall  inure  to  the  benefit  of  others.    Day  v.  Candee,*  8  Fish.  Pat.  Cas.,  21. 

§  505.  A  power  of  attorney  given  to  secure  the  performance  of  an  agreement  cannot  be 
revoked  by  the  donor  without  a  compliance  on  his  part  with  the  terras  of  the  contract.  So 
where  attorneys  in  a  suit  acquired  a  lien  upon  the  claim  in  controversy,  and  the  plaintiff  se- 
cured the  same  by  a  power  of  attorney,  the  plaintiff  cannot  revoke  such  power  of  attorney, 
and  employ  new  attorneys,  until  he  has  fully  performed  the  agreement  on  his  part.  Stewart 
V.  Hilton,  7  Fed,  R.,  585. 

§  506.  A  i)ower  of  attorney,  though  coupled  with  an  interest,  and  in  terms  irrevocable, 
will  not  authorize  tlie  agent  to  bind  the  principal  by  a  receipt  in  full,  given  in  fraud  of  his 
rights.    Pi-att  v.  United  States,*  3  Ct.  CL,  116.    See  §g  273,  510. 

§507.  An  instrument  authorizing  C,  for  a  certain  term,  *'to  sell  and  use,  and  grant  to 
others  the  right  to  use,"  a  certain  sewing  machine,  as  fully  and  completely  as  the  grantor 
might  have  done  except  for  the  execution  of  the  instrument,  is  held  to  be  a  contract  subsist- 
ing for  the  whole  period,  and  not  a  mere  power  of  attorney  revocable  at  pleasure.  Burdell 
V,  Denig,  2  Otto,  720. 

§  508.  A  power  of  attorney  authorizing  the  agent  to  make  and  execute  a  bill  of  sale  of 
three-fourths  of  a  vessel  to  himself  or  any  other  person  in  event  of  the  principaVs  failure 
within  a  time  limited  to  pay  certain  notes  given  by  him  to  his  agent  for  moneys  loaned  to 
him,  or,  in  case  of  the  loss  of  the  vessel,  to  collect  and  apply  the  insurance  money  thereon  to 
the  payment  of  his  said  notes,  was  held  irrevocable  during  the  life  of  the  principal,  but  was 
held  not  to  be  a  power  coupled  with  an  interest,  and  consequently  was  extinguished  by  the 
death  of  the  principal.    Hunt  v,  Rousmanier,  8  Wheat.,  201. 

§  509.  A  power  of  attorney  forming  part  of  a  contract,  and  which  is  a  security  for  money, 
or  for  the  i)erformance  of  an  act  which  is  deemed  valuable,  is  irrevocable  in  law,  though  not 
fio  in  express  terms ;  but  it  is  valid  only  during  the  life  of  the  principal,  and  becomes  extinct 
on  his  death.     Hunt  v.  Rousmanier,  8  Wheat,  201. 

§  510.  To  give  receipt  in  full. —  A  power  of  attorney  gave  the  agent  full  power  in  and 
about  the  premises  to  have,  use  and  take  all  lawful  ways  and  means  in  the  name  of  the  prin- 
cipal, etc.,  **and  to  make  such  acquittances,  or  other  sufficient  discharges,  for  me  and  in  my 
name,  and  generally  to  do  all  other  acts  necessary  and  lawful  to  be  done  in  and  about  the 
premises.'*  Held,  that  this  authorized  the  agent  to  accept  payment  of  a  voucher  which  de- 
clared on  its  face  that  it  was  the  last  and  full  payment  for  extra  work  done  under  a  contract 
by  the  principal,  and  that  his  acceptance  bound  the  principal  and  barred  any  further  recov- 
ery.   Chouteau  v.  United  States,*  5  Otto,  61.    See  §§  273,  506. 

§511.  Estoppel. —  S.,  having  a  claim  against  the  United  States,  executed  a  power  of  attorney 

in  blank,  authorizing to  collect  the  claim  and  execute  releases,  etc.,  and  delivered  the 

same  to  W.  It  was  not  executed  before  two  witnesses,  as  required  by  an  act  of  congress 
respecting  powers  of  attorney  for  the  collection  of  such  claims,  but  was  acknowledged  before 
a  notary  public.  W.  filled  up  the  blank  in  the  power,  and  directed  F.,  one  of  the  two  persons 
whose  names  were  inserted,  to  bring  suit  in  the  court  of  claims.  S.  permitted  the  suit  to 
proceed  on  the  allegation  in  the  petition  that  W.  furnished  the  grain  which  was  the  basis  of 
the  claim,  and  a  settlement  of  the  suit  was  effected,  and  the  money  paid  to.W.  without  objec- 
tion on  the  part  of  S.  Afterwards  S.  filed  an  amended  petition,  alleging  that  he  furnished  the 
grain,  and  denying  the  authority  of  W.  to  receive  payment,  etc.  The  court  held  the  settle- 
ment with  W.  conclusive,  although  the  power  of  attorney  was  not  effective  for  any  purpose. 
Stowe  V,  United  States,*  19  Wall.,  14. 

§  5 1 2.  Power  to  sue  for  a  c'laim. —  A  power  of  attorney  **  to  demand  i)ecuniary  indemnifi- 
cation from  the  government  of  the  republic  of  Peru,"  and  **  to  prosecute  the  claim  against  said 
government,"  **  granting  to  the  attorney  full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  necessary  to  be  done  in  and  about  the 
premises,"  authorized  the  agent  to  prosecute  the  claim  wherever  and  however  it  could  be 
prosecuted,  and  left  it  to  his  discretion  where  and  how  to  prosecute  it;  and  when  by  treaty 


§S  513-926.  AGENCY 

^  G{>ecial  commission  was  authorized  to  decide  all  such  piatters,  tlie  attorney  was  fully  jastLQ/ed 
in  taking  the  claim  before  it,  as  the  very  means  of  obtaining  the  desired  redress  for  his  prin- 
cipal. He  had  authority  also  under  the  power  to  receive  the  in4emniEcation  whep  granted. 
Weile  v.  United  States,*  17  Ct.  CL,  539. 

§  513.  Hoditied  by  jfetter.—  The  sale  by  an  agent  under  a  power  of  attorney,  modified  by 
a  letter  received  before  the  sale,  is  void  if  not  according  to  the  power  as  so  modified,  though 
according  to  the  original  power.  So  held  in  replevin  by  the  original  owner  against  a  pur- 
chaser from  the  agent's  vendee,  with  notice.    Glover  v.  Ames,  8  Fed.  R.,  858. 

§  51'4.  J4iint  and  aeveraL-— A  power  of  attorney  constituting  two  persons  *'  to  be  the  law- 
ful attorney  or  attorneys"  is  joint  and  severaL    Greenleafs  Lessee  v.  Birth,  6  Pet.,  188. 

§  51o.  Continuing  power. —  A  power  of  attorney  authorizing  R.  ''to  sign  for  me  and  in 
my  behalf  any  note  for  the  renewal  oi  notes  ...  of  which  I  ani  drawer  or  indorser," 
is  a  continuing  power  to  indorse  notes  subsequently  given  to  renew  notes  indorsed  by  R.,  in 
the  name  of  his  principal,  and  to  renew  notes  indorsed  by  the  principal  himself.  Bank  of 
Washington  r,  Pierson,  2  Cr.  C.  C,  686. 

§  516.  Public  pnlii-y. —  An  irrevocable  power  of  attorney  or  proxy,  given  by  the  owner  of 
stock  in  a  corporation,  to  his  agent  to  enable  him  to  vote  thereon,  reserving  to  the  owner  cer- 
tain privileges  of  dealing  with  such  stock,  and  of  withdrawing  from  the  arrangement,  is 
valid  and  is  not  against  public  policy.    Bro wa  v.  Pacific  Mail  Steamship  Co.,  5  Biatch.,  527. 

§  517*  Death  of  one  joint  agent.—  A  power,  conferred  by  a  warrant  of  attorney,  upon  two 
jointly,  cannot  be  exercised  by  one  alone ;  and  it  seems  that  after  the  death  of  one,  the  sur- 
vivor could  not  act  unless  authority  to  that  effect  expressly  appeared  in  the  instrument 
creating  the  power.    Boone  v,  Clarke,  3  Cr.  C.  C,  390. 

§  518.  Name  of  agent  blank.—  A  power  of  attorney  to  arrest  a  fugitive  slave  was  given  by 
the  owner,  and  executed  in  Kentucky,  with  the  name  of  the  agent  blank.  The  blank  was 
filled  out  in  Ohio  without  any  new  acknowledgment  of  the  instrument  in  the  latter  state. 
An  arrest  under  such  a  power,  by  the  person  whose  name  was  inserted,  was  held  void.  Gib- 
bons V.  Sloane,  6  McL.,  274. 

§  61H.  Not  affected  by  a  statute.— A  warrant  of  attorney  executed  before  the  passage  of  a 
statute  is  not  subject  to  its  provisions.    Prevention  of  Frauds,* etc.,  9  Opp.  Att'y  Gen*l,  198. 

§  52<f.  Powei'  to  sell,  no  power  to  invest. —  A  power  of  attorney  authorizing  the  agent  to 
take  possession  of,  and  sell,  all  the  property  of  the  principal,  and  collect  his  debts,  does  not 
authorize  the  agent  to  reinvest  the  funds  of  his  principal,  or  engage  in  any  schemes  of  specu- 
lation, however  tempting.    Stoddartv.  United  States,* 4  Ct.  CL,  516. 

§  621.  To  renew  a  note. —  Where  a  power  of  attorney  authorized  the  agent  to  execute  a 
joint  note  in  renewal  of  a  joint  and  several  note  in  bank,  and  it  appeared  that  the  intention 
was  to  authorize  the  execution  of  such  a  note  as  the  bank  would  receive,  the  agent  had 
authority  to  execute  a  joint  and  several  note.  Bank  of  the  Metropolis  v.  Moore,*  5  Cr.  C.  C, 
618;  S.  C,  18  Pet,  310. 

g  522.  To  confess  judgment.-  A  power  of  attorney  to  confess  judgment  in  an  action  specif- 
ically named,  authorizes  the  entry  of  judgment  therein,  though  process  was  not  served  on 
the  grantor  of  the  power,  such  power  being  a  substantial  waiver  of  the  service  of  process. 
Vamum  v.  Bunion,  1  McL.,  413. 

§523.  To  draw  money  from  treasury.- A  warrant  of  attorney  to  draw  money  from  the 
treasury,  upon  a  claim  not  transferred  or  assigned,  must,  under  the  act  of  February  26,  1853, 
be  executed  subsequent  to  the  date  of  the  warrant  for  the  payment  of  the  claim.  Prevention 
of  Frauds,*  etc.,  9  Opp.  Att'y  Gen'l,  193. 

§  524.  To  collect  a  judgment.—  Authority  by  power  of  attorney  to  collect  a  judgment  by 
Biles  under  execution,  and  to  arbitrate  and.compound  the  same,  implies,  as  an  incident  thereto, 
the  power  to  consent  to  the  annulling  of  such  sales  upon  terms  which  enabled  the  attorney  to 
realize  the  amount  of  the  judgment.    Lee  v,  Rogers,  2  Saw.,  562. 

XIV.  Brokers. 

Summary  — J.n  agent  to  buy  cannot  sell,  §  525.— Con^rac^  to  buy  stock,  not  entire,  §  626.— 
Charging  Bach  customer  full  price  for  same  telegram,  §  527.—  Stated  account,  §  528.-^/1- 
titled  to  commissions,  when,  §§  529,  530. 

§525.  An  agent  employed  to  buy  cannot  become  the  seller,  in  the  absence  of  his  principal's 
assent,  given  upon  full  knowledge  of  the  facts.  And  it  is  not  material  that  there  was  no 
fraud  in  fact.     Marye  v.  Strouse,  §g  531-544. 

§  526.  An  ordinary  broker's  contract  for  the  buying  of  stock,  each  share  of  which  has  a 
distinct  and  independent  value,  cannot  be  regarded  as  entire.    So  where  a  broker  was  author* 
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ized  to  buy  a  certaili  zramber  of  shares  of  stock,  etnd  h6  bought  part  of  the  amount  on  the 
market,  and  turned  over  a  number  of  shares  Owned  by  himself  tO  complete  .the  amount,  it 
was  held  that  the  principal  might  repudiate  the  latter  part  of  the  transaction.    Ibid. 

§  527.  An  alleged  custom  on  the  part  of  a  broker,  of  charging  each  customer  the  full  price 
of  a  telegram,  and  in  some  cases  more  than  the  actual  cost,  where  the  several  ordei*s  of  differ- 
ent customers  are  sent  in  the  same  dispatch,  ought  to  be  established  by  very  satisfactory 
p(roof ,  and  it  should  also  appear  that  both  parties  had  kofowledge  of  it.    Ibid. 

§  528.  Where  a  broker's  pass-book  is  made  up  of  debits  and  credits,  and  is  kept  for  the  ex- 
press purpose  of  showing  the  customer  how  his  account  stands,  the  balances  struck  must  be 
regarded  as  accounts  stated ;  and  especially  where  there  appears  to  have  been  an  acquiescence 
on  the  part  of  the  other  party,  in  which  case  he  will  not  be  heard  to  plead  ignorance  of  the 
facts.    Ibid. 

§  589.  A  broker  is  not  entitled  to  his  commissions  until  he  has  found  a  purchaser  who  wUl 
take  the  property  on  the  terms  proposed  by  the  owner.    McGavock  v.  Woodlief,  §  545. 

§  530.  Whore  a  broker  is  employed  to  sell  real  estate,  and  finds  a  purchaser  who  is  willing 
to  take  the  property  on  the  terms  proposed,  the  broker  is  entitled  to  his  commissions,  although 
the  owner  refuses  to  complete  the  sale.  (It  seems  that  the  rate  of  compensation  may  be  con- 
trolled by  the  usage  or  custom  of  the  place.)    Kock  v.  Emm^rling,  §g  546-548. 

[Notes.— See  §549.] 

MARYE  V.  StROUSE. 
(Circuit  Court  for  Nevada :  5  Sawyer,  204-220.    1880.) 

Opinion  by  Sillteb,  J. 

Statement  of  FActs. — This  is  an  action  to  recover  a  balance  alleged  to  be 
due  upon  a  mining  stock  account.  The  complaint  alleges  the  purchase,  upon 
defendant's  request,  of  a  large  amount  of  mining  stocks;  the  expenditure  of 
money  for  telegrams  in  connection  with  the  buying  and  selling  of  the  stocks; 
the  advances  of  money  on  purchases,  and  the  agreement  of  defendant  to  pay 
interest  thereon  at  the  rate  of  two  per  cent,  per  month.  It  also  contains  a 
number  of  counts  upon  accounts  stated.  The  answer  puts  in  issue  the  purchase 
of  five  hundred  shares  of  Franklin  stock  at  $3  per  share;  denies  the  correct- 
ness of  the  charges  for  telegrams,  and  any  agreement  to  pay  interest  at  the 
rate  of  two  per  cent,  per  month. 

These  are  the  only  issues  raised.  The  facts  bearing  upon  each  point  can  be 
best  stated  as  it  is  decided,  both  for  convenience  and  to  avoid  repetition.  The 
facts  in  regard  to  the  purchase  of  the  Franklin  stock  are  that  the  defendant 
requested  the  plaintiffs  assignors,  Frankel  &  Block,  stock  brokers,  to  buy  for 
him  five  hundred  shares  of  Franklin,  at  a  limit  of  $3  per  share.  Frankel  <fc 
Block  purchased  in  the  San  Francisco  stock  board,  next  day,  in  the  usual  way, 
one  hundred  and  twenty-five  shares  of  Franklin,  that  being  all  that  could  be 
obtained  at  $3  per  share.  At  the  same  time,  Frankel,  one  of  the  members  of 
the  firm,  being  a  large  owner  of  Franklin  stock,  turned  over  to  Frankel  & 
Block,  for  the  purpose  of  filling  the  defendant's  order,  three  hundred  and  seventy- 
five  shares  of  Franklin  at  $3  per  share,  which  were  then  applied  by  the  firm  to 
that  purpose,  and  were  charged  to  the  defendant  with  the  usual  commissions 
and  telegrams.  The  defendant  never  received  the  stock  into  possession,  and 
never  assented  to  this  mode  of  filling  his  order,  nor  did  he  know  it  had  been 
so  filled,  until  about  the  time  of  bringing  this  suit. 

§  531.  An  agent  to  buy  cannot  heoome  the  seller.     {See  §§  146,  201.) 

The  rule  of  law  applicable  to  this  state  of  facts  is  settled.  An  agent  em- 
ployed to  buy  cannot  become  the  seller,  in  the  absence  of  his  principal's  assent, 
given  upon  full  knowledge  of  the  facts.  Frankel  &  Block,  as  agents  of  Strouse 
to  purchase,  could  not  be  the  sellers.  It  is  not  claimed  that  there  was  any 
fraud  in  fact  here,  but  evidence  establishing  the  transfer  of  the  stock  to  have 
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been  lona  fide^  and  for  a  fair  price,  is  unavailing.  The  inquiry  does  not  reach 
the  question  whether  there  was  or  was  not  fraud  in  fact  It  stops  when  it  is  ascer- 
tained that  the  agent  was  both  buyer  and  seller.  The  law  then  declares  the 
sale  invalid,  if  the  principal  elect  to  so  consider  it,  not  because  all  sales  so  made 
are  in  fact  fraudulent,  but  because  it  will  not  permit  any  trustee  or  agent  to 
purchase  on  account  of  another  that  which  he  sells  on  account  of  himself.  It 
does  not  permit  the  agent  to  be  led  into  temptation  by  an  act  which  raises  a 
conflict  between  his  integrity  and  his  self  interest.  The  supreme  court  of  the 
United  Statfes  announce  this  doctrine  in  very  strong  terms  and  with  unanimity 
in  Michoud  v.  Girod,  4  How.,  603.  The  current  of  authority  in  England,  as 
well  as  here,  is  all  the  same  way.  4  Kent  Com.,  7th  ed.,  475 ;  Conkey  v. 
Bond,  34  Barb.,  276.  The  manner  in  which  the  stock  passed  from  Frankel  to 
Frankel  &  Block,  and  from  them  to  Strouse,  does  not,  in  my  judgment,  essen- 
tially alter  the  case. 

§  532.  Staied  account  not  binding^  when. 

The  fact  that  an  account  may  have  been  stated  between  the  defendant  and 
Frankel  &  Block,  in  which  this  item  of  five  hundred  shares  of  Franklin  was  in- 
cluded, does  not  bind  the  defendant  if  he  stated  the  account  in  ignorance  of 
the  fact.  It  appears  that  Frankel  &  Block  never  informed  the  defendant  how 
the  purchase  had  been  made,  and  that  the  defendant  did  not  in  fact  know  of  it 
until  at  or  about  the  time  of  bringing  this  suit.  The  charge  in  the  account, 
which  was  rendered  to  defendant,  being  for  five  hundred  shares  of  Franklin 
at  $3  per  share,  gave  him  no  information  in  regard  to  the  person  from  whom 
the  stock  was  purchased.  The  charge  was  for  the  quantity,  and  for  a  price 
within  the  limit  of  his  order,  and  he  may,  and  naturally  would,  have  supposed 
it  had  been  filled  in  the  regular  way.  There  was  nothing  to  put  him  on  in- 
quiry, and  he  may  now  open  the  account  for  fraud,  actual  or  constructive.  So 
any  payments  the  defendant  may  have  made  in  ignorance  of  the  facts  can- 
not be  binding  upon  him,  however  appropriated,  so  as  to  prevent  him  from 
avoiding  the  transaction  when  he  discovers  the  truth. 

§  533.  An  ordinary  hroker^a  contract  to  buy  stock  cannot  he  regarded  as 
entire. 

So  far,  then,  as  the  three  hundred  and  seventy-five  shares  are  concerned,  it 
seems  clear  that  there  is  no  liability  on  the  defendant's  part.  But  that  he  is 
properly  chargeable  with  the  one  hundred  and  twenty-five  shares  which  were  reg- 
ularly purchased  in  the  board  has  hardly  been  seriously  controverted.  It  was 
suggested,  however,  rather  than  argued,  that  the  order  for  five  hundred  shares 
might  and  ought  to  be  regarded  as  an  entire  contract,  and  that  the  defendant 
was  not  bound  to  take  less  than  the  whole  five  hundred  shares.  A  sulBcient 
answer  to  this  position  is  that  upon  receiving  the  defendant's  order  to  buy  five 
hundred  shares  at  a  limit  of  $3,  the  undertaking  of  Frankel  &  Block,  as  brok- 
ers, was  not  to  deliver  the  whole  absolutely,  but  to  buy  so  much  as  could  be 
bought  in  the  regular  way  below  or  at  the  limit.  Moreover,  there  are  no  cir- 
cumstances in  thij  case  showing,  or  tending  to  show,  that  the  defendant  re- 
garded  the  purchase  of  the  whole  number  of  shares  as  essential  to  the  value 
of  a  part.  An  ordinary  broker's  contract  for  the  buying  of  stock,  each  share 
of  which  has  a  distinct  and  independent  value,  cannot  be  regarded  as  entire. 
The  result  upon  this  stock  transaction  is  that  the  defendant  is  entitled  to  a 
credit  for  three  hundred  and  seventy-five  shares  at  $3  per  share,  for  commis- 
sions, and  for  interest  thereon  at  the  rate  of  two  per  cent,  per  month  from 
September  28,  1874,  down  to  the day  of ^  187-,  and  at  ten  per  cent. 
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per  annum  thereafter^  so  long  as  these  rates  have  been  charged  against  him  in 
the  account  sued  on. 

§  534.  An  alleged  custom  of  charging  an  arbitrary  rate  for  telegrams  mvsthe 
supported  hy  satisfactory  proof  and  it  must  also  appear  that  hoth  pa/rties  hnew 
of  it. 

The  charges  for  telegrams  were  made  in  this  way :  Frankel  &  Block  were  in 
the  habit  of  receiving  orders  daily  for  the  purchase  and  sale  of  mining  stocks. 
It  often  happened  that  a  number  of  orders  would  be  sent  to  San  Francisco  in 
one  dispatch.  In  such  case  the  practice  was  to  charge  each  customer  having 
an  order  therein  seventy-five  cents  (that  being  the  proper  charge  for  a  single 
telegram  of  ten  words),  although  such  customer's  proportion  of  the  actual  cost 
was  often,  if  not  always,  much  less.  Sometimes  a  single  order  would  be  sent 
for  one  customer,  and  then  the  actual  cost  of  the  telegram  was  charged.  But 
how  often  this  may  have  been  done  in  defendant's  case  nowhere  appears.  No 
effort  was  made  to  keep  an  account  of  the  sums  actually  paid  out  for  tele- 
grams about  his  business.  The  plaintiffs  defend  these  charges  on  the  ground 
that  they  are  in  accordance  with  an  established  custom  of  mining  stock  brok- 
ers. The  testimony  fails  to  bring  knowledge  of  this  custom,  if  any,  home  to 
Strouse.  He  never  agreed  to  the  charges,  nor  did  Frankel  &  Block  ever  in- 
form him  of  their  character.  He  himself  denies  any  knowledge  of  the  custom, 
if  it  be  a  custom.  I  think,  also,  that  the  testimony  fails  to  show  that  the 
alleged  custom  had  existed  so  long  and  was  so  generally  known  that  the  de- 
fendant ought  to  be  presumed  to  have  had  knowledge  of  it  and  to  have  con- 
tracted with  reference  to  it.  The  only  evidence  on  this  point  is  that  of  Mr. 
Frankel.  In  answer  to  the  question  whether  this  mode  of  charging  "  was  a 
custom  among  the  brokers  and  was  well  known,"  his  answer  is:  "I  tell  every- 
body; make  no  bones  about  it."  Again  he  answers:  ."It  (the  mode  of  charg- 
ing) is  well  known;  we  don't  make  any  bones  about  it  —  tell  everybody." 
This  shows  that  there  was  nothing  clandestine  about  the  charges,  but  does  not 
show  a  certain  and  uniform  custom  among  brokers  which  was  known  to  both 
parties.  A  custom  or  usage,  like  this  of  charging  customers,  in  addition  ta 
commissions,  not  merely  the  actual  cost  of  telegrams,  but  an  arbitrary  sum  or- 
dinarily much  more  than  the  actual  cost,  if  it  can  be  considered  reasonable, 
ought  to  be  established  by  very  satisfactory  proof,  and  it  should  also  appear 
that  both  parties  had  knowledge  of  it.  Strouse  says  he  expected  to  pay  the 
actual  cost  of  the  telegrams  about  his  business,  but  nothing  more.  There  is, 
however,  no  proof  showing  what  the  real  cost  was.  It  being  conceded  that 
the  charge  is  excessive  unless  supported  by  custom,  the  burden  of  showing 
what  the  real  cost  of  telegrams  was  is  on  the  plaintiff.  But  this  has  not  been 
done,  and  the  charge  must  stand  or  fall  as  a  whole.  I  do  not  think  it  can  be 
sustained  upon  the  ground  of  custom. 

§  535.  I'he  balances  struck  in  "a  broJcer^s  pass-book^^  must  be  regarded  as 
^^  accounts  stated^^^  particularly  when  acquiesced  in  by  the  principal. 

Nor  do  I  think  that  in  reference  to  these  charges  the  defendant  has  lost  his 
right  to  object  to  them  because  he  may  have  stated  an  account  including  them, 
or  because  paj^ments  made  by  him  may  have  been  appropriated  by  Frankel  & 
Block  to  their  payment.  For  this  reason:  The  account  as  rendered  to  defend- 
ant contained  the  usual  charge  of  the  telegraph  company  for  a  dispatch  of  ten 
words  or  less,  viz.,  seventy-five  cents,  and  while  the  charge  was  false  in  fact, 
it  would  appear  to  the  defendant  to  be  true,  so  long  as  he  remained  ignorant 
of  the  broker's  habit  of  charging.    Until  this  became  known  to  him  there  was 
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nothing  bn  the  fdce  of  the  acconnt  calling  for  objection  by  him.  As  to  usage, 
see  Elenner  v.  Bank  of  Columbia,  9  Wheat.,  581 ;  Bowling  v.  Harrison,  6  How., 
248;  Piet-pont  v.  Fowle,  2  Woodb.  &  M.,  23.  The  only  other  portion  of  the 
account  objected  to  by  the  defendant  consists  of  the  various  charges  for  in- 
terest, at  the  rate  of  two  per  cent,  per  month,  which  he  asserts  are  illegal, 
because  no  agreement  in  writing  has  ever  been  made  to  pay  that  rate.  The 
plaintiff  claims  that  all  items  of  interest  accruing  prior  to  August  1,  1875,  are 
included  in  a  number  of  accounts  stated,  contained  in  a  book  in  evidence  called 
a  "broker's  pass-book;"  and  that  since,  under  the  law  of  this  state,  there  is 
nothing  illegal  in  a  verbal  agreement  to  pay  interest  at  the  rate  charged,  an 
account  stated  niay  lawfully  be  settled  by  the  parties  with  items  of  interest  at 
that  rate  entering  into  the  balance  struck  and  agreed  to.  A  statute  of  Nevada 
provides  that  "when  there  is  no  express  contract  in  writing  fixing  a  different 
rate  of  interest,  interest  shall  be  allowed  at  the  rate  of  ten  per  cent,  per  annum 
for  all  moneys."  "  Parties  may  agree,  in  writing,  for  the  payment  of  any  rate 
of  interest  whatever  on  money  due  or  to  become  due."  After  judgment  the 
original  claim  bears  interest  at  the  contract  rate.  There  is  nothing  anywhere 
in  the  statute  prohibiting  persons  from  paying  or  receiving  any  rate  of  interest 
they  choose.  The  only  effect  of  the  law  is  to  prevent  a  recovery  by  suit  of 
more  than  ten  per  cent,  per  annum  when  there  is  no  agreement  in  writing. 
Properly  speaking,  two  per  cent,  per  month  is  not  an  illegal  rate  of  interest  in 
Nevada.  If  parties  see  fit  to  contract  in  writing,  any  rate  so  fixed  can  be  re- 
covered, but  if  the  agreement  is  not  reduced  to  writing  they  cannot  have  the 
aid  of  the  courts  in  enforcing  it  when  the  debtor  refuses  to  abide  by  the  verbal 
agreement.  In  such  case,  however,  the  agreement  being  fair  and  perfectly 
tinderstood  by  the  party  charged,  such  interest  may  be  included  in  the  balance 
agreed  to  upon  stating  an  account.  There  is  nothing  in  that  opposed  to  good 
morals  or  to  the  policy  of  the  law  in  this  state.  And  since  the  stating  of  the 
account  alters  the  nature  of  the  debt  and  amounts  to  a.  new  promise  (2  GreenL, 
sec.  127),  and  it  is  not  necessary  to  prove  the  items  of  the  account,  but  simply 
the  assent,  express  or  implied,  of  the  debtor  to  the  balance  stated,  a  recovery 
may  be  had  upon  such  an  account  unless  it  is  successfully  impeached  for  fraud 
or  mistake.  Under  the  circumstances  of  this  case,  it  appears  to  me  that  the 
balances  struck  in  the  "  broker's  pass-book "  must  be  regarded,  upon  settled 
principles  of  law,,  as  accounts  stated.  The  book  is  kept  for  the  express  pur- 
pose of  showing  the  customer  how  his  account  stands.  It  has  on  the  debit  side 
charges  against  Strouse  for  stocks  bought,  commissions,  telegrams,  assessments 
and  interest.  On  the  credit  side  appear  the  proceeds  of  stocks  sold,  money 
paid  in  on  account,  and  dividends  collected.  The  course  of  business  in  the 
broker's  office  was  to  balance  all  stock  accounts  at  the  end  of  each  month. 
This  balance  was  carried  forward  as  the  first  item  of  the  next  month's  account. 
Interest  on  all  advances  during  the  month,  as  well  as  on  the  balance  brought 
forward  from  the  preceding  month,  was  charged  at  the  rate  of  two  per  cent, 
per  month  at  the  expiration  of  each  month,  and  went  into  the  balance  struck. 
The  pass-book  is  a  copy  of  the  broker's  ledger.  Whenever  it  was  brought  in 
by  the  defendant,  it  was  written  up  by  copying  into  it  the  entries  from  the 
ledger,  and  then  returned  to  him,  he  having  at  all  other  times  possession  of  the 
book.  The  first  balance  was  struck  August  31, 1874,  and  the  last  July  31, 1875. 
Svery  account  and  every  balance  made  contains  a  charge  for  interest  at  the 
rate  of  two  per  cent,  per  month.  In  charging  the  item  for  interest  it  is  not 
stated  to  be  at  the  rate  of  two  per  cent.,  but  the  amount  shows  that  to  have 
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been  the  rate.  No  objection  was  ever  made  by  the  defendant  to  this,  or  any 
other  portion  of  this  account,  until  the  beginning  of  this  suit  in  November, 
1877.  It  thus  appears  that  he  retained  the  last  account  more  than  a  year  with- 
out objection.  This  warrants  fully  the  presumption  that  he  acquiesced  in  the 
accounts,  and  it  is  unnecessary  that  he  should  have  given  an  express  assent. 
Wiggins  V.  Burkham,  10  Wall.,  129. 

§  636. and  after  an  acquiescence^  the  principal  will  twt  'be  heard  to  plead 

ignorance  of  ihefiicU,     {See  §  586.) 

The  defendant,  however,  says  that  acquiescence  ought  not  to  be  presumed, 
because  he  did  not,  in  fact,  know  what  rate  of  interest  was  charged  to  him  in 
his  accounts.  It  is,  perhaps,  a  suflBcient  answer  to  this  to  say,  that  having  been 
in  the  receipt  of  these  monthly  accounts  for  a  year,  if  he  did  not  know  be 
should  have  known ;  that  he  was  bound  to  examine  them  enough  to  discover 
what  a  very  slight  examination  would  have  disclosed,  upon  the  principle  that  a 
party  is  chargeable  with  knowledge  when  the  means  of  knowledge  are  within 
his  reach.  Ogden  v.  Astor,  4  Sandf.,  332.  It  would,  indeed,  be  wrong  to 
permit  the  defendant  to  lie  by  without  objection,  while  his  broker  advanced 
large  sums  for  him  upon  the  understanding  that  the  rate  of  interest  was  to  be 
as  charged. 

§  537.  Under  the  Nevada  statute^  an  agreem&nt  to  pay  two  per  cent,  a  month 
is  lawful  though  not  in  writing. 

But  there  can  be  no  reasonable  doubt  that  Strouse  did  know  and  assent  to 

the  rate  of  interest  as  charged.    His  account  was  large,  the  interest  charge 

alone,  some  months,  amounting  to  over  $800.    The  account  for  July,  1876,  is 

as  follows : 

July    1.    Tobalance $89,695  78 

10.    Assessment  200  Daney 100  00 

80.  80Ophir,$57 1,710  00 

Commissions  and  telegrams 18  60 

81.  Interest 817  60 

Cr. 

July  12.    By  dividend  50  Con.  Virginia $500  00 

81.    Balance 41,841  88 

It  is  impossible  to  believe  that  any  business  man  could  receive  so  simple  an  ac- 
count and  not  know  from  it  the  rate  of  interest  he  was  charged.  The  testi- 
mony shows  that  these  accounts  were  rendered  for  the  purpose  of  informing 
the  defendant  how  his  account  stood.  The  dealings  between  the  parties  ex- 
tended through  a  period  of  over  two  years,  during  all  of  which  time  interest 
was  charged  monthly  at  two  per  cent.  It  appears  also  that  at  this  time  the 
bank  rate,  as  well  as  the  broker's  rate,  in  Virginia  City,  was  two  per  cent,  per 
month,  and  that  the  defendant  did  business  with  nearly  or  quite  every  broker 
and  banker  in  the  city.  I  find,  then,  that  Strouse  knew  the  rate  of  interest 
charged  against  him  in  his  account.  There  was  no  mistake  or  fraud  about  it. 
Having  this  knowledge,  he  not  only  receives  and  retains  accounts  without  ob- 
jection, but  even  pays  them.  The  method  of  keeping  and  rendering  accounts 
continued  so  long  as  to  become  a  regular  course  of  dealing  between  the  par- 
ties. Under  such  circumstances,  the  authorities  are  clear  that  an  account 
stated  cannot  be  opened  because  an  item  of  interest  which  went  into  it  could 
not  have  been  recovered  by  suit,  provided  such  item  is  not  illegal.  Backus  v. 
Minor,  3  CaL,  231 ;  Young  v.  Hill,  67  N".  T.,  163 ;  Bainbridge  v.  Wilcocks,  Bald., 
636 ;  Freeland  v.  Herron,  7  Cranch,  147. 

After  July  31,  1875,  no  accounts  were  stated  between  the  parties.  The  de- 
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fendant  did  not  bring  his  book  in  to  have  it  written  up  after  August,  1875. 
The  balance  against  him  July  31st  was  $41,841.83.  Dealings  still  continued  be- 
tween the  parties  as  before,  for  a  long  time,  the  last  item  on  the  debit  side 
bearing  date  December  24, 1876,  and  the  last  on  the  credit  side  August  14, 1877. 
After  August  1,  1875,  the  account  was  kept  on  plaintiffs  books,  as  before. 
Monthly  balances  were  struck,  embracing  current  charges  and  interest,  as  well 
on  the  balance  from  the  preceding  month  as  on  current  advances.  Credits 
arising  from  sales  of  stock,  dividends,  or  cash,  were  set  opposite  these  charges 
and  deducted  from  the  debit  side,  the  balance  so  struck  being  carried  forward 
and  making  the  first  item  of  the  next  monthly  account.  The  defendant  paid 
in  all  moneys  generally  on  account,  never  making  any  application  of  them,  but 
they  were  applied  as  paid  in  or  received  by  the  brokers  to  the  payment  of  all 
back  indebtedness,  including  the  interest  at  two  per  cent.,  the  application  being 
made  to  that  account  which  had  accrued  first  in  point  of  time. 

§  538.  Doctrine  of  the  application  of  payments. 

The  right  of  the  plaintiffs  to  apply  the  payments  so  made  to  that  portioni  of 
the  account  which  is  for  interest  at  two  per  cent,  per  month  is  denied.  The 
argument  is,  that  the  charge  for  interest  is  illegal,  and  while  the  creditor,  in 
this  case,  had  a  right  to  apply  the  payments,  his  right  is  confined  to  demands 
which  are  legal,  and  can  be  enforced.  Upon  this  point  the  law  seems  to  be 
entirely  settled.  So  far  as  I  can  discover  there  is  no  conflict  of  authority.  The 
established  rule  is,  that  when  a  creditor  has  two  demands,  one  of  which  is  lawful 
and  the  other  unlawful  —  that  is  to  say,  arising  out  of  some  contract  prohibited 
by  law, —  the  creditor  can  apply  an  unappropriated  payment  only  to  the  lawful 
demand.  Eohan  v.  Hanson,  11  Gush.,  44;  Caldwell  t>.  Wentworth,  14  N.  H., 
431 ;  Bancroft  v.  Dumas,  21  Vt.,  456.  But  many  demands  are  lawful  which 
cannot  be  recovered  by  a  suit  at  law,  and  to  the  payment  of  all  such  demands 
the  creditor  may  lawfully  apply  money  paid  to  him  by  his  debtor,  whenever 
the  debtor  fails  to  make  any  appropriation.  Thus  a  debt  barred  by  the  statute 
of  limitations  may  be  liquidated  in  preference  to  debts  not  barred.  Ramsay  v, 
Wasner,  97  Mass.,  8;  Mills  o.  Fowkes,  5  Bing.  K  C.,455;  Williams  v.  Griffith, 
5  Mees.  &  W.,  300.  So  in  cases  where  no  recovery  can  be  had,  because  the 
promise  is  not  in  writing  as  required  by  the  statute  of  frauds.  Haynes  v,  Nice, 
100  Mass.,  327;  Murphy  v.  Webber,  61  Me.,  478.  In  like  manner,  where  a 
statute  did  not  prohibit  the  sale,  of  liquor,  but  enacted  "  that  no  person  should 
maintain  any  action  for  sums  for  or  on  account  of  spirituous  liquors,"  it  was 
held  that  the  seller  might  apply  an  unappropriated  payment  to  the  account  for 
liquors,  and  sue  for  other  articles.  Philpott  v.  Jones,  2  Ad.  &  E.,  41 ;  Cruick- 
shanks  v,  Eose,  1  Moo.  &  R,  100.  So  where  the  creditor  had  an  equitable 
demand  arising  out  of  partnership  relations,  he  was  allowed  to  apply  payments 
made  generally  to  the  equitable  claim,  and  sue  at  law  for  his  leg^  demand. 
Bosanquet  v,  Wray,  6  Taunt.,  597.  These  cases  illustrate  the  distinction  which 
is  made  between  contracts  "  which  the  law  simply  declines  to  enforce,  and  those 
which  it  directly  prohibits."  Philips  v.  Moses,  65  Me.,  70.  Payments  may  be 
applied  by  a  creditor  to  demands  not  recoverable  at  law,  when  no  statute  pro- 
hibits the  contract,  but  simply  denies  a  remedy  to  enforce  them.  In  such  cases 
the  contract  is  not  illegal,  and  the  money,  if  voluntarily  paid,  cannot  be  recov- 
ered back.  But  the  right  does  not  extend  to  contracts  which  are  "  prohibited 
by  law  under  heavy  penal  forfeitures,  and  payments  which  may  at  once  be 
recovered  back  because  illegal."  So  held  where  a  payment  had  been  applied  to 
ft  grossly  usurious  contract  which  could  not  have  been  enforced,  and  the  law 
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gave  the  debtor  a  right  to  recover  back  three  times  the  amount  paid  for  usu- 
rioas  interest.    Eohan  v,  Hanson,  supra, 

§  539.  Lawful  interest  voluntarily  paid  cannot  he  recovered  hack. 
That,  under  the  statute  of  Nevada,  an  agreement  to  pay  two  per  cent,  per 
month  interest  is  lawful,  although  not  in  writing,  and  that  such  interest  is  a 
proper  item  to  enter  into  an  account  stated,  has  just  been  decided.  It  is  equally 
clear  that  under  the  same  statute  it  is  perfectly  legal  to  pay  that  rate  without 
any  written  agreement  to  do  so.  Money  so  paid  cannot  be  recovered  back,  if 
the  payment  was  voluntary.  In  the  recent  case  of  Marvin  v.  Mandel,  125 
Mass.,  562,  the  decision  was  upon  a  statute  of  that  state,  which  allows  parties  to 
contract  in  writing  for  any  rate  of  interest;  but  unless  the  contract  is  in 
writing,  no  more  than  six  per  cent,  can  be  recovered  by  action ;  and  upon  this 
it  was  held  that  without  a  written  contract  it  was  lawful  to  pay  and  receive  a 
greater  rate  than  six  per  cent.,  and  that  when  voluntarily  paid  it  could  not  be 
recovered  back.  In  this  case  the  last  payment  was  made  some  months  before 
any  controversy  arose  about  the  charge  for  interest,  and  there  is  but  one  con- 
clusion possible  upon  all  the  authorities,  and  it  is  that  the  creditors  had  a  law- 
ful right  to  apply  the  unappropriated  payments  of  Strouse  to  extinguish  the 
oldest  items  of  the  account,  including'  those  for  interest  at  the  rate  of  two  per 
cent,  per  month.  Had  the  creditors  done  nothing  more  than  to  set  the  items 
of  credit  opposite  the  debits,  this  of  itself  would  have  amounted  to  an  applica- 
tion of  them  to  the  payment  of  those  debts.  Clayton's  Case,  1  Mori  v.,  608 ; 
Willard  Eq.,  102.  And  in  the  absence  of  any  specific  application  by  "either 
party  the  law  would  apply  the  credits  as  Frankel  &  Block  did,  to  the  payment 
of  the  items  and  balances  "  according  to  the  priority  of  time."  Id. ;  U.  S.  v. 
Kirkpatrick,  9  Wheat.,  720. 

My  conclusion  upon  the  whole  case  is  that  there  must  be  a  general  finding  of 
facts  for  the  plaiatiflf,  the  amount  of  the  judgment  to  be  ascertained  in  accord- 
ance with  the  foregoing  opinion. 

ON   MOTION   FOB  A  NEW   TBIAL. 

This  cause  was  tried  at  the  last  term  of  this  court  without  the  intervention 
of  a  jury.  On  the  20th  day  of  January,  1880,  the  court  filed  a  general 
finding  of  fact  in  favor  of  the  plaintiff,  upon  which  judgment  was  entered  the 
same  day.  A  stay  of  prbceedings  for  twenty  days  was  granted  to  enable  the 
defendant  to  file  a  bill  of  exceptions,  or  take  such  action  as  he  should  be  ad- 
vised. No  bill' of  exceptions  was  prepared  within  the  time  allowed,  nor  at  the 
term  in  which  judgment  was  entered.  No  request  for  a  special  finding  of  facts 
was  made  at  that  term.  Eule  23  of  this  court  requires  all  notices  of  motions 
for  new  trials  to  be  given  within  ten  days  after  the  rendition  of  the  decision 
sought  to  be  set  aside.  On  the  28th  of  January,  1880,  B.  C.  Whitman,  an 
attorney  of  this  court,  made  and  served  a  notice  of  motion  for  a  new  trial. 
Prior  to  that  date,  and  at  that  time,  the  only  attorney  of  record  for  defendant 
had  been  and  was  Jonas  Seely.  On  February  11,  1880,  a  further  order  was 
made  staying  execution  until  a  decision  upon  the  motion  for  a  new  trial 
The  March  term  of  this  court  began  on  the  15th  of  that  month.  By  rule 
25  of  this  court,  a  party  is  not  required  to  prepare  his  bill  of  exceptions  at 
the  trial,  but  within  ten  days  thereafter  the  bill  must  be  drawn  up,  filed  and 
served.  At  the  tri^l  the  exceptions  taken,  under  the  rule,  are  to  be  reduced  to 
writing  and  delivered  to  the  judge.     On  the  9th  of  April,  1880,  at  the  time 
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the  motion  for  a  new  trial  came  up  for  argument,  the  defendant's  attorneys 
presented  and  asked  the  judge  to  allow  and  seal  as  correct  a  document  entitled 
a  "  bill  of  exceptions."  They  also,  at  the  same  time,  presented  a  paper  called 
"  special  finding  of  facts,"  and  asked  that  it  be  signed  and  made  a  part  of  the 
record. 

§  540.  A  general  appearance  waives  want  of  notios. 

The  motion  for  a  new  trial  came  up  first  regularly  for  hearing  on  the  first 
Monday  of  March,  and  at  that  time  the  plaintiff  appeared,  and,  without  any 
objection  to  the  notice,  consented  to  a  continuance.  Admitting,  what  is  doubt- 
less correct,  that  the  notice  was  insufficient,  I  still  am  of  the  opinion  that  this 
general  appearance  on  the  part  of  plaintiff  must  be  considered  a  waiver  of  the 
want  of  due  notice.  In  its  nature  it  resembles  the  summons  issued  at  the  com- 
mencement of  the  suit,  and  a  general  appearance  is  a  waiver  of  all  irregularities 
in  the  service  of  a  summons.  The  motion  being  thus  now  properly  before  the 
court,  the  grounds  of  it  are  to  be  considered. 

At  the  trial  the  three  prmcipal  questions  discussed  were:  1.  Whether  the 
pass-book,  under  the  circumstances,  amounted  to  an  account  stated.  2.  Whether 
there  had  been  such  an  appropriation  of  payments  as  closed  inquiry  in  refer- 
ence to  the  rate  of  interest  charged  to  defendant  by  Frankel  &  Block. 
3.  Whether  the  contract  for  the  five  hundred  shares  of  Franklin  stock  was  an 
entire  contract.  . 

§541.  An  account  stated  amounts  to  a 'new  contract  between  ihepartieSy  whereby 
the  debtor  agrees  to  pay  the  balance  as  found. 

Upon  these  points  I  have  considered  everything  said  in  argument  and  put 
into  briefs.  My  opinion  on  none  of  them  is  changed.  An  argument  now 
urged  by  defendant  deserves  notice,  because  it  was  not  made  befoi-e.  It  is  this : 
The  statute  of  Nevada  does  not  allow  a  recovery  of  interest  at  a  greater  rate 
than  ten  per  cent,  per  annum,  unless  the  agreement  therefor  is  in  writing.  The 
stated  accounts  contain  items  for  interest  at  a  greater  rate.  The  promise  im- 
plied from  a  statement  of  accounts  is  a  verbal  promise,  and  hence  cannot  be 
enforced  for  the  interest.  The  answer  to  this  argument  is,  in  my  judgment, 
this:  The  account  stated  is  a  new  contract  between  the  parties.  A  balance  is 
found  against  one,  and  he  agrees  to  pay  that  balance,  not  the  items  which  may 
have  entered  into  it.  No  inquiry  is  permitted  in  regard  to  the  items  unless 
there  has  been  fraud  or  a  clear  mistake,  and  neither  of  these  is  claimed  in  this 
case.  iThe  promise,  then,  implied  from  the  account  stated  is  a  new  one,  to  pay 
a  definitely  ascertained  amount,  and  is  in  no  just  sense  an  agreement  to  pay 
interest  at  two  per  cent,  per  month. 

§  542.  Improper  evidence  working  no  injury,  no  ground  for  d  new  trial. 

It  is  also  now  argued  that  the  following  errors  of  law  occurred  at  the  trial : 
After  the  witness  Frankel  had  stated  that  the  rate  of  interest  charged  to  de- 
fendant in  the  account  was  two  per  cent,  per  month,  he  was  asked  by  counsel 
for  plaintiff:  "Was  that  the  usual  rate  of  interest  among  brokers  and  bankers 
in  Virginia?"  Counsel  for  defendant  objected  on  the  ground  that  it  called  for 
incompetent  testimony.  The  objection  was  overruled  and  defendant  excepted. 
The  witness  then  answered :  "I  had  to  pay  that  rate  myself."  No  objection 
was  made  to  the  answer,  nor  any  motion  to  strike  it  out.  The  answer  was  not 
responsive  to  the  question  and  did  not  tend  to  prove  a  custom.  It  would  have 
been  stricken  out  on  motion.  The  proof  of  custom  sought  to  be  made  would 
have  been  material  only  as  tending  to  show  that  the  defendant  knew  the  rate 
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he  was  charged,  and  for  that  purpose  I  still  think  it  would  have  been  proper. 
But  if  error,  it  is  plain  the  defendant  was  in  no  way  injured  by  allowing  the 
question  to  be  answered.  The  other  exceptions  noticed  in  the  proposed  bill  of 
exceptions  do  not  appear  to  have  been  in  fact  taken.  Neither  the  judge's  nor 
reporter's  notes,  nor  the  minutes  of  the  court,  nor  any  writing  pursuant  to  the 
twenty-fifth  rule  of  this  court,  show  any  such  exceptions  to  have  been  made. 
It  follows  that  the  motion  for  a  new  trial  must  be  overruled. 

§  54f3.  Special  findings  cannot  he  added  to  a  general  finding  of  facts  after 
jvdgment  has  been  rendered  thereon  and  the  lapse  of  a  term  of  court 

Two  questions  of  considerable  imp6rtance  as  affecting  the  practice  of  this 
court  remain.  The  first  is,  whether,  after  a  general  finding  of  facts,  judgment 
thereon  and  the  lapse  of  a  term  of  court,  special  findings  can  now  be  substi- 
tuted for  or  added  to  the  general  finding.  Counsel  insist  that  this  court  was 
bound  to  make  a  special  finding  of  facts,  because  a  statute  of  Nevada  requires 
the  judge  who  tries  a  cause  without  a  jury  to  state  the  facts  and  conclusions  of 
law  separately  (Comp.  L.,  sec.  1243),  which  statute,  it  is  said,  must  be  consid- 
ered as  adopted  by  the  act  of  congress  conforming  the  practice  and  mode  of 
procedure  in  the  United  States  courts  to  that  in  the  state  courts.  It  has  al- 
w^ays  been  held  in  this  court  that  all  such  matters  as  have  been  regulated  by 
congress  expressly  are  to  be  taken  as  the  rule  of  action  in  case  of  conflict  with 
a  state  statute.  But  however  this  may  be,  the  point  in  question  has  been  set- 
tled by  the  supreme  court,  and  it  is  idle  to  discuss  it  further.  The  circuit  court 
is  not  required  to  make  a  special  finding,  even  when  requested  to  do  so.  In- 
surance Co.  V,  Folsom,  18  Wall.,  249.  The  act  of  March  3,  1865,  R  S.,  sec. 
649,  allows  the  finding  to  be  either  general  or  special.  If  an  application  for 
special  findings  had  been  made  at  the  trial,  it  would  doubtless  have  been 
granted;  but  I  do  not  see  how,  consistently  with  the  rules  of  law  governing 
amendments  of  judgments  and  records,  such  a  finding  of  facts  can  now  be 
made  and  filed  as  part  of  the  record  in  this  ca^e.  In  cases  in  which  amend- 
ments of  the  record  have  been  permitted,  it  has  been  done  to  supply  some  de- 
fect and  to  conform  it  with  the  truth  or  the  real  intention  of  the  court.  But 
in  the  present  case  there  is  no  defect  in  the  record.  It  speaks  the  truth,  and 
is  exactly  that  which  the  court  intended  it  should  be.  The  general  finding  of 
the  issues  of  fact  in  favor  of  the  plaintiff  satisfies  the  requirements  of  section 
649,  and  was  made  and  signed  by  the  judge  and  intended  to  be  a  general  as 
distinguished  from  a  special  finding.  Here,  then,  there  is  no  defect,  no  mis- 
take, no  error;  "the  record  conforms  to  and  exhibits  the  truth."  A  special 
finding  of  facts,  if  signed  and  allowed  to  be  filed  now,  would  contradict  the 
record.  The  judgment  of  this  court  was  based  upon  a  general,  not  a  special 
verdict.  There  is  nothing  in  this  record  by  which  the  amendment  asked  can 
be  made.  In  Insurance  Co.  v.  Boon,  5  Otto,  117,  there  was  no  technical  find- 
ing of  facts,  general  or  special,  and  there  was  therefore  a  defect  in  the  record. 
The  opinion  read  on  the  decision  and  filed  contained  the  statement  of  facts 
upon  which  the  judgment  was  based.  "All  that  was  wanted  to  make  it  a 
sufficient  special  finding,"  say  the  court,  "was  that  it  was  not  entitled  *  finding 
of  facts.' "  I  see  nothing  in  that  case  to  warrant  the  course  4sked  in  this. 
That  was  the  correction  of  a  defect  in  the  record  in  conformity  to  the  truth, 
by  the  aid  of  the  opinion  of  the  judge;  this  would  be  a  change  of  the  record, 
not  in  accordance  with,  but  in  contradiction  of,  the  truth.  The  prayer  that 
special  findings  of  fact  be  signed  and  filed  nun^  pro  tunc  as  of  the  November 
term  must  be  denied. 
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§  544.  The  rule  requiring  tills  of  exception  to  he  drafted  within  ten  days  after 
trial  may  he  suspended  in  particular  cases  iy  the  court. 

The  other  question  is  whether  a  bill  of  exceptions  can  now  properly  be 
Sealed  and  filed  for  the  first  time.  Notwithstanding  the  rule  of  this  court, 
prescribing  the  time  within  which  bills  of  exception  must  be  drawn  up,  it  is 
undoubtedly  within  the  power  of  the  court  to  except  a  particular  case  from  its 
operation  whenever  it  is  just  to  do  so.  United  States  v,  Breitling,  20  How., 
262.  At  the  time  judgment  in  this  case  was  rendered,  the  defendant's  attorney 
was  absent  in  Colorado,  and  I  am  disposed,  under  all  the  circumstances,  to  allow 
a  proper  bill  of  exceptions  at  this  time.  But  one  exception  was  actually  taken 
and  saved  at  the  trial,  which  is  the  one  before  noticed.  Only  such  as  are  so 
saved  can  be  included  in  a  bill  of  exceptions.  Id.  During  the  trial  the  plaint- 
iffs were  allowed  to  amend  by  adding  to  their  complaint  a  number  of  counts 
on  accounts  stated.  These  amendments  are  all  put  into  the  bill  as  proposed  by 
defendant,  but  are  not  properly  there.  The  amendments  are  all  matters  of 
record,  and  no  bill  of  exception  is  needed  to  bring  them  on  the  record.  The 
bill,  as  proposed,  also  contains  a  statement  of  all  the  testimony  in  the  case. 
This  cannot  avail  as  a  special  finding  of  facts.  Norris  v.  Jackson,  9  Wall., 
125.  Only  so  much  of  the  evidence  as  is  necessary  to  prove  the  exception 
ought  to  be  included  in  the  bill.  A  bill  embracing  the  exception  stated  will,  if. 
desired,  be  sealed  and  filed. 

McGAVOCK  V.  WOODLIEP. 
(20  Howard,  231-227.    1857.) 

Opinion  by  Mb.  Justice  Nelson. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States,  held  by  the  district  judge  for  the  eastern  district  of  Louisiana. 

The  suit  was  brought  by  Woodlief,  a  broker  in  the  city  of  New  Orleans, 
against  the  defendant,  to  recover  the  sum  of  $2,600  as  a  commission  for  nego- 
tiating the  sale  of  a  plantation  and  slaves.  The  petition  sets  out  that  on  the 
16th  November,  1855,  the  defendant  employed  the  plaintiff  to  procure  a  pur- 
chaser for  his  sugar  plantation,  situate  on  the  Bayou  La  Fourclie,  in  the  state 
of  Louisiana,  and  seventy  slaves,  for  the  price  of  $130,000,  of  which  $20,000 
was  to  be  paid  in  cash,  and  the  remainder  in  five  equal  annual  instalments, 
with  interest.  That  the  plaintiff  soon  thereafter  found  a  purchaser,  namely, 
George  M.  Long,  of  the  parish  of  Carroll,  state  of  Louisiana;  and  on  the  20th 
November,  said  Long,  with  the  plaintiff,  went  to  the  residence  of  the  de- 
fendant, examined  the  property,  and  concluded  an  agreement  of  purchase  ao- 
3ording  to  the  terms  stated.  The  facts  set  forth  in  the  petition  were  denied 
by  the  defendant,  and  the  cause  went  down  for  trial  before  the  court,  a  jury 
having  been  waived,  when  a  judgment  was  rendered  for  the  plaintiff  for  the 
amount  claimed. 

§  545,  Where  finding  of  facts  is  entered  hy  the  court  after  the  term  nunc  pro 
iunCy  consent  wUl  hepresumed. 

The  case  comes  up  on  a  writ  of  error  to  this  court  upon  a  statement  of  facts 
by  the  judge.  The  issue  was  tried  in  the  court  below,  and  the  judgment  ren- 
dered on  the  21th  June,  1856.  A  motion  for  a  new  trial  was  heard,  and  de- 
nied on  the  9th  of  October  following.  The  writ  of  error  was  then  prayed  for 
and  allowed,  and  the  statement  of  facts  drawn  up  and  ordered  to  be  filed, 
nunc  pro  tunc^  as  of  the  24:th  June,  1856,  the  day  the  cause  was  first  tried 
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before  the  conrt.  A.n  objection  was  made  on  the  argument  that  this  state- 
ment of  facts  could  not  be  noticed,  it  having  been  made  up  after  the  term  in 
which  the  cause  was  tried,  and  as  it  did  not  appear  that  the  court  was  re- 
quested to  draw  it  up  at  the  time  of  the  trial.  We  are  of  opinion  that,  as  the 
judge  has  drawn  up  and  filed  the  statement  as  of  the  day  of  the  trial,  it  is  but 
reasonable  to  presume  that  he  had  been  so  requested  at  the  trial  by  the  coun- 
sel for  the  defendant.  We  agree  that  the  request  must  be  made  at  this  time, 
in  order  to  enable  the  court  to  notice  it  in  error;  but  the  statement  may  be 
drawn  up  afterwards,  as  shall  be  convenient  for  the  judge.  This  is  the  settled 
practice  in  courts  where  the  proceedings  are  according  to  the  common  law. 
The  bill  of  exceptions  may  be  settled  after,  though  the  exceptions  must  be 
taken  at  the  trial. 

As  to  the  merits,  we  are  of  opinion  that  there  was  error  in  the  decision  of 
the  court  below. 

The  terms  of  the  sale,  as  given  by  the  vendor  to  the  plaintiff,  the  broker,  were 
simple  and  specific  —  the  price  $130,000,  $20,000  in  cash,  and  the  remainder 
in  five  equal  annual  payments.  Long,  the  purchaser,  agreed  to  these  terms,  as 
averred  in  the  petition,  and  not  questioned  in  the  case;  and  if  he  had  oflfered 
and  was  in  a  condition  to  consummate  the  agreement  according  to  its  terms, 
no  doubt  the  commission  would  have  been  earned,  and  the  recovery  below 
right.  But  when  the  parties  proceeded  to  the  execution  of  the  contract  of 
sale,  a  change  was  proposed  by  Long,  the  vendee,  which,  for  aught  that  appears 
upon  the  facts  or  in  the  finding  of  the  judge,  was  never  assented  to  by  the  de- 
fendant. The  change  was  substantial^  and  called  for  a  new  and  distinct  agree- 
ment before  the  vendor  could  be  bound.  The  wife  of  Long  was  interposed  as 
the  purchaser,  the  husband  being  a  person  of  no  means  or  credit.  Her  means, 
it  appears,  consisted  of  notes  given  to  her  by  Dr.  Bard  for  a  plantation  which 
she  had  sold  to  him ;  and  the  greater  part  of  the  statement  of  facts  is  made  up 
of  various  negotiations  with  third  parties,  by  the  plaintiff  and  Long,  with  a 
view  to  turn  these  notes  for  the  benefit  of  the  defendant,  so  as  to  apply  them 
towards  payment  of  the  $130,000,  the  purchase  money.  This  was  to  bo 
brought  about  by  substituting  them  in  the  place  of  notes  which  the  defendant 
had  given  to  one  Thibodaux,  from  whom  he  had  purchased  his  plantation. 
Thibodaux  was  willing  to  receive  the  notes  of  Dr.  Bard  in  lieu  of  the  defend- 
ant's, if  the  substitution  could  be  legally  made,  and  he  could  retain  a  first 
mortgage  on  the  plantation  and  slaves  as  a  security.  Whether  this  security 
could  be  given,  or  was  agreed  to  be  given,  nowhere  appears.  Twenty  thousand 
dollars,  of  these  notes  of  the  defendant  were,  in  some  way,  under  the  control 
of  a  commercial  firm,  who  were  indorsers  upon  them.  A  difficulty  existed  in 
making  a  substitution  for  these.  No  satisfactory  arrangement  was  made  in  re- 
spect to  them,  and  none  at  all  as  concerned  the  sum  of  $20,000,  which  was  to 
be  paid  to  the  defendant  in  cash.  The  evidence  in  the  case,  therefore,  neither 
shows  that  the  defendant  agreed  to  this  change  of  the  conditions  of  sale,  nor, 
if  he  had,  that  they  could  or  would  have  been  carried  into  eflFect  by  the  third 
persons  concerned,  nor  any  evidence  of  the  condition  to  pay  the  $20,000  down. 
The  terms  of  sale,  as  we  have  stated,  were  very  distinct  and  easily  understood ; 
but  the  terms  and  conditions  of  the  proposed  fulfilment  are  complicated,  con- 
fused, involved  in  doubt  and  uncertainty,  and  the  fulfilment  itself,  even 
upon  these  conditions,  rather  conjectural  than  otherwise.  The  learned  judge 
observes,  in  his  statement,  "that  the  court  see  no  reason  to  doubt  that  Long 
and  wife  would  have  been  prepared  to  comply  with  the  terms  of  the  contract, 
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by  meeting  the  wishes  of  McQavock,  the  defendant,  in  regard  to  the  notes 
given  by  him  when  he  purchased  the  plantation  from  Thibodaux,  even  if  they 
were  required  to  pay  cash  for  the  amount  for  which  the  commercial  firm  were 
indorsers,  by  having  discounted  a  portion  of  Dr.  Bard's  obligations."  This  is 
an  opinion  of  what  might  have  been  effected  towards  the  consummation  of  the 
contract  of  sale,  rather  than  what  had  been  done  preparatory,  and  with  a  view 
to  the  fulfilment,  which  would  have  been  much  more  pertinent  to  the 
issue  in  the  case.  As  the  terms  of  sale  were  explicit,  the  proposal  to  fulfil 
should  have  been  equally  so.  Nothing  should  have  been  left  to  conjecture  or 
speculation.  There  should  have  been  as  much  certainty  on  the  one  side  of  the 
contract  as  upon  the  other.  Certainty  in  the  offer  to  fulfil  is  as  important  to 
the  vendor  as  in  the  terms  of  the  sale  to  the  vendee,  and  equally  necessary  be- 
fore the  vendor  can  be  put  in  fault.  The  broker  must  complete  the  sale ;  that  is, 
he  must  find  a  purchaser  in  a  situation  and  ready  and  willing  to  complete  the 
purchase  on  the  terms  agreed  on,  before  he  is  entitled  to  his  commissions. 
Then  he  will  be  entitled  to  them,  though  the  vendor  refuse  to  go  on  and  per- 
fect the  sale.  Jvdgmerd  rever&ecU 

KOCK  V,  EMMERLING. 
(22  Howard,  69-75.    1859.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana. 

An  action  was  brought  by  Emmerling,  an  alien,  against  Kock,  a  citizen  of 
Louisiana,  for  the  sum  of  $5,000,  on  the  purchase  and  sale  of  real  estate. 
Emmerling,  it  seems,  being  a  broker,  and  engaged  in  the  purchase  and  sale  of 
real  property,  was  employed  by  Kock  to  sell  a  certain  plantation  on  the  Bayou 
Lafourche,  known  as  the  Letory  place,  and  by  his  written  instructions,  the  2d 
April,  1857,  was  authorized  to  sell  this  plantation  above  named  at  $250,000, 
payable  one-fifth  cash,  and  the  remainder  in  four  equal  instalments,  bearing 
eight  per  cent,  interest.  The  petitioner,  it  is  alleged,  after  visiting  the  planta- 
tion at  various  times  and  with  different  persons,  finally,  on  the  19th  of  April, 
1857,  made  an  agreement  with  Jacob  Denny,  a  resident  of  Louisiana,  to  purchase 
the  plantation  at  the  price  fixed,  provided  the  said  Kock  would  so  change  the 
terms  of  payment  as  to  receive  $40,000  in  cash,  and  the  remainder  in  six  annual 
instalments,  bearing  seven  per  cent,  interest.  Kock  consented  to  the  terms, 
and  the  29th  April  he  and  Denny  met  at  New  Orleans  to  complete  the  con- 
tract. Kock  insisted  that  for  the  first  year's  credit  a  good  acceptance  for 
$30,000  should  be  given,  and  agreeing,  if  this  were  done,  the  $5,000  remaining 
on  the  first  term  should  be  equally  divided  among  the  other  five  terms,  so  that 
the  first  year's  payment  should  be  $30,000,  and  the  other  five  credit  terms 
should  be  $36,000  each.  And  he  agreed  to  take  as  satisfactory  the  acceptance 
of  Messrs.  Fellows  &  Co.,  or  Messrs.  Lavoe  &  McColl,  commission  merchants  of 
New  Orleans.  Messrs.  Fellows  &  Co.  agreed  to  accept  for  the  $30,000,  and 
Denny  offered  to  advance  the  $40,000,  and  in  every  other  respect  to  carry  out 
and  complete  the  proposed  contract.  But  Kock  refused  to  comply  with  his 
agreement,  capriciously  as  it  would  seem,  as  he  assigned  no  reason  for  his 
refusal,  except  that  he  was  going  to  Europe  on  a  visit  with  his  family,  and  had 
no  time  to  execute  the  title  papers.  Denny  proposed  to  provide  for  the  pay- 
ments, and  receive  the  title  on  his  return,  but  he  refused  to  sell  the  planta- 
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tion.  The  petitioner  alleged  that  the  contract  was  fully  executed  on  his  part, 
and  on  the  part  of  Denny ;  and  he  claims  a  recompense  for  the  service  in  which 
he  was  engaged,  at  the  rate  of  two  per  cent,  on  $250,000,  making  the  sum  of 
$5,000,  said  percentage  being  the  usual  established  rate  of  broker's  commission 
on  the  sales  of  plantations.  The  defendant  denies  the  allegations  of  the  bill  in 
the  circuit  court. 

§  546.  Practice  an  writ  of  error  to  court  in  Louisiana, 

A  judgment  was  entered  in  the  circuit  court  for  the  sum  claimed  by  the 
petitioner,  from  which  judgment  the  defendant  has  appealed  to  this  court.  In 
his  statement  of  facts,  the  district  judge  says:  "It  is  established  by  the  proof 
that  the  price  of  the  plantation  was  $250,000,  and  the  rate  of  commissions  of 
brokers  on  sales  of  plantations  was  two  per  cent."  This  is  the  ordinary  mode 
of  bringing  before  this  court  a  writ  of  error  on  a  statement  of  facts  in  Louisiana 
by  the  district  judge.     McGavock  v.  Woodlief,  20  How.,  225. 

§  647«    Wliere  a  broker  finds  a  purchaser^  he  is  entitled  to  his  commissions. 

There  would  seem  to  be  no  doubt  on  the  merits  of  this  case.  The  terms  of 
the  contract  as  to  the  sale  were  specific  and  unmistakable,  and  everything  was 
done  that  could  be  done  by  the  purchaser  to  carry  out  the  contract;  but  the 
vendor,  without  any  reason,  refused  to  complete  it.  The  broad  ground  is 
assumed,  that  no  contract  of  this  character  can  be  specifically  enforced,  unless 
it  has  been  fully  executed.  In  the  case  of  McGavock,  above  cited,  the  court 
say:  "The  terms  of  the  sale,  as  given  by  the  vendor  to  the  plaintiff,  the 
broker,  were  simple  and  specific,  etc.,  and  Long,  the  purchaser,  agreed  to  these 
terms,  as  averred  in  the  petition,  and  not  questioned  in  the  case ;  and  if  he  had 
offered,  and  was  in  a  condition  to  consummate  the  agreement  according  to  its 
terras,  no  doubt  the  commission  would  have  been  earned,  and  the  recovery 
below  right."  But  a  change  was  proposed  by  Long,  which  prevented  the 
arrangement.  Civil  Code,  2035,  declares,  "  The  condition  is  considered  as  ful- 
filled, when  the  fulfilment  of  it  has  been  prevented  by  the  party  bound  to 
perform  it."  In  addition  to  this  the  following  authorities  have  been  cited: 
Eighter  v.  Alamon,  4  Kob.,  45 ;  Wells  v.  Smith,  3  La.  Kep.,  501 ;  Levistones  v. 
Landreaux,  6  Annual,  26 ;  Lestrade  v.  Perrera,  6  Annual,  398. 

§  548.  Brokerage  for  sale  of  real  estate  may  he  controlled  hy  usage. 

It  is  not  perceived  why  a  contract  to  sell  property,  real  or  personal,  on  com- 
mission, should  not  be  governed  by  the  same  rules  as  other  sales.  If  a  usage 
has  been  established  in  Louisiana,  as  seems  to  be  the  case,  for  the  sales  of  plan- 
tations, such  usage,  being  reasonable,  should  govern  in  the  absence  of  a  special 
agreement.  Nothing  is  more  common  in  our  large  cities  than  to  charge 
brokerage  for  procuring  the  loan  of  money.  This  varies  as  the  money  market 
rises  or  faUs.  One  per  cent.,  and  sometimes  two,  is  charged  for  this  service. 
The  same  rule  applies  as  to  the  sale  of  property.  Where  the  contract  is  fair, 
it  is  not  perceived  why  such  compensation  should  not  be  paid,  as  agreed  by 
the  parties,  or  by  an  established  usage.  Where  the  vendor  is  satisfied  with 
the  terms,  made  by  himself,  through  the  broker,  to  the  purchaser,  and  no  solid 
objection  can  be  stated,  in  any  form,  to  the  contract,  it  would  seem  to  be  clear 
that  the  commission  of  the  agent  was  due,  and  ought  to  be  paid.  It  would  be 
a  novel  principle  if  the  vendor  might  capriciously  defeat  his  own  contract  with 
his  agent  by  refusing  to  pay  him  when  be  had  done  all  that  he  was  bound  to 
do.  The  agent  might  well  undertake  to  procure  the  purchaser;  but  this  being 
done,  his  labor  and  expense  could  not  avail  him;  as  he  could  not  coerce  a  will- 
ingness to  pay  the  commission  which  the  vendor  had  agreed  to  pay.    Such  a 
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state  of  things  could  only  arise  from  an  express  understanding  that  the  vendor 
was  to  pay  nothing,  unless  he  should  choose  to  nmke  the  sale. 
The  ju(lgj}aeiit  of  the  circuit  court  is  affirmed. 

Mr.  Jubticb  Catron  and  Mr.  Justice  Grier  dissented. 

§  549.  Bankruptcy  of  principal. —  A  broker  operating  in  Htocks  and  holding  them  on  a 
margin  for  his  principal  is  bound  to  take  notice  of  his  principaPs  bankruptcy,  and  if  he  holds 
the  stocks  an  unreasonable  time  and  sells  at  a  sacrifice,  the  loss  is  his,  and  for  it  he  has  no 
claim  against  the  estate.    In  re  Daniels,  18  N.  B.  R.,  48;  S.  C,  6  Biss.,  4(^7. 

XV.  Factors. 
1.  Powers^  Duties  and  Liahilitiea. 

Summary —JlfiM^  foUoto  insiructiona,  §§  550,  553.  —  Waiver  of  instructions  to  sett  for  cash, 
§  tim,-^  Instructions  to  ftell  at  once,  §  558. — Ratification  of  acta  in  purchoMng  a  return 
cargo,  §558. — Must  sell  at  price  indicated,  §554. — Mtist  act  on  the  terms  prescrnbed, 
§  555. —  Departure  from  instructions,  ratification,  §  56Q,— Discretion  as  to  place  of  sale, 
ratification,  §557. — As  to  method  of  sending  money,  §  558. —  Sales  on  credit,  §  559. — 
Taking  indorsed  notes  in  payment,  notice  of  non'itayment,,'^^  560-563. — Sale  On  credit  to 
person  in  failing  circumstances,  §  568. — Advances,  §  564. — May  depart  from  instruO' 
tions,  ratification,  S  565.  — Dei  credere  commission,  §  566. — Sale  on  credit,  povoers  and 
duties  of  factor,  §  567. — Failure  of  principal  to  comply  with  contract,  §  568. —  Place  of 
delivery  of  goods  purchased,  §569. — Liable  for  turning  goods  over  to  another  ftrm^ 
§  570.—  Of  the  liability  of  the  principal,  §  571. 

§  550.  A  factor  is  liable  to  his  principal  if  he  sells  goods  contrary  to  instmctions,  or  if  he 
has  been  guilty  of  any  negligence  in  the  sale  by  which  the  principal  has  been  damnified* 
Marshall  v.  Williams,  §§  572,  573.    See  §  633. 

§  551.  Receiving  without  objection  accounts  of  sales  made  by  a  factor  on  credit  is  a 
,waiver  of  previous  instructions  to  sell  for  cash  according  to  the  ''  net  cash  rule.*'  Ibid.  See 
§643. 

§  552.  H  instructions  to  a  factor  are  free  from  ambiguity,  positive  and  unqualified,  they 
must  be  rigidly  obeyed,  if  it  be  practicable.  So  where  a  factor  was  instructed  to  sell  imme- 
diately on  arrival,  he  had  no  discretion,  but  was  bound  to  sell  at  once,  or  as  soon  as  he  could. 
CJourcier  v.  Ritter,  §§  574-577.    See  §  632. 

§  553.  Where  the  factor  fails  to  sell  as  instructed,  but  buys  a  return  cargo  in  compliance 
with  the  other  part  of  his  instructions,  the  acceptance  of  the  return  cargo  by  the  principal 
will  not  be  deemed  a  ratification  of  the  acts  of  the  factor.  Silence  on  the  part  of  the  princi- 
pal will  not  amount  to  a  ratification,  unless  the  agent  has  disclosed  all  the  facts.  Ibid.  See 
§§  632,  634. 

§  554.  Where  a  factor  is  instructed  not  to  sell  for  less  than  first  cost  and  charges,  he  is 
liable  if  he  sells  for  less ;  and  where  an  invoice  accompanies  the  consignment,  he  must  be  gov- 
erned by  the  price  therein  stated,  although  the  actual  cost  of  the  property  may  have  been 
less.    Loraine  v.  Cartwright,  g§  57&-580. 

§  555.  The  fact  that  a  factor  has  accepted  a  bill  drawn  against  the  goods  will  not  justify  him 
in  selling  contrary  to  his  instructions ;  if  a  factor  accepts  a  consignment,  it  must  be  upon  the 
terms  prescribed  by  the  shipper.    Ibid,    See  §  635. 

§  556.  Where  the  principal  does  not  demand  an  account  of  the  sales,  nor  intimate  that  he 
will  be  satisfied  to  receive  one,  but  draws  a  bill  for  a  part  of  the  proceeds,  stating  that  he  will 
in  a  subsequent  letter  write  more  fully,  and  give  the  factor  directions  as  to  the  application  of 
the  balance  in  his  hands,  this  will  not  be  deemed  a  ratification  of  the  acts  of  the  factor  in 
departing  froni  his  instructions.    Ibid 

§  557.  Where  no  instructions  are  given  to  a  factor  as  to  the  port  at  which  he  is  expected 
to  sell,  great  latitude  is  allowed  for  the  exercise  of  his  judgment,  but  it  must  be  exercised 
within  the  limits  prescribed  by  the  consignor,  or,  where  he  is  silent,  within  those  prescribed 
by  custom.  So,  where  a  factor  in  soliciting  a  shipment  stated  that  the  vessel  would  go  to 
any  one  port  of  Europe  out  of  the  straits,  but  probably  to  Rotterdam  or  some  port  of  Holland 
if  the  war  continued  in  France,  and  the  principal  in  making  the  shipment  hoped  it  would  go 
to  the  Dutch  market,  held,  that  this  was  an  undertaking  on  the  part  of  the  factor  that  the 

S14 


JfACTXMitS.  'fe  ^68-^  70. 

cargo  would  not  be  sent  to  France  if  the  war  continued;  but  where  the  cargo  was  Bent  to 
France,  and  the  principal,  with  full  knowledge  of  all  the  facts,  executed  a  note  to  the  factor, 
specifying  that  the  account  of  sales  should  be  deducted  when  received,  this  was  held  to  be  a 
complete  acquiescence.    Dunbar  v.  Miller,  §§  581-586.    See  §  631. 

§  558.  A  factor  is  justified  in  transmitting  money  to  his  principal  in  accordance  with  a 
4isage  among  business  men,  if  the  method  is  safe,  serviceable  and  economical ;  but  the  usage, 
to  be  binding,  must  extend  to  the  place  to  which  the  money  is  sent,  as  well  as  to  that  from 
which  it  started.  Thus  the  principal  directed  the  factor  £Lt  Ksuoma  Ciiy  to  place  the  pro- 
ceeds of  a  sale  of  cattle  to  his  credit  in  the  Exchange  Bank  of  Denver ;  the  factor  deposited 
the  draft  received  by  him  in  a  bank  at  Kansas  City,  drew  a  check  on  the  bank  for  the  sum 
due  the  principal,  and  took  a  deposit  slip  in  exchange  for  the  check,  notifying  the  Exchange 
Bank  of  the  deposit  to  the  use  of  the  principal ;  this  slip  was  sent  to  the  principal,  but  the 
•duplicate,  which  ought  to  have  been  sent  to  the  ExchEinge  Bank,  was  not  sent,  and  the  Kan- 
sas City  Bank  failed,  and  the  money  was  losL  Held,  that  as  the  method  adopted  had  not  the 
force  of  a  usage  or  custom  between  the  two  cities,  or  at  least  between  the  two  banks,  and  as 
the  Exchange  Bank  had  no  account  with  the  Kansas  City  Bank  at  the  time,  the  factor  did 
not  comply  with  his  instructions,  and  was  therefore  liable.     Ernest  v.  Stoller,  §§  587-589. 

§  559.  A  factor  may  sell  on  credit,  when  such  method  is  usual;  and  when  he  thus  sells 
And  takes  indorsed  notes  in  payment,  he  does  not  make  the  debt  his  own  by  blending  in  the 
notes  received  the  proceeds  of  sales  for  other  parties;  in  this  particular  he  will  be  justified 
by  usage.     Hamilton  v.  Cunningham,  §§  590-597.    See  §  648. 

§  560.  Where  a  factor  sells,  and  takes  indorsed  notes  in  payment,  but  not  the  notes  of  the 
buyer,  the  failure  to  obtain  the  indorsement  of  the  buyer,  or  to  communicate  to  the  princi- 
pal the  name  of  the  buyer,  ai*e  not  necessarily  suspicious  circumstances.    IbicL    See  §  818. 

§  561.  It  seems  that  if  the  factor  neglects  to  notify  the  principal  of  the  non-payment  of  a 
note,  he  becomes  liable  for  the  actual  damages  sustained.  The  rule  as  to  the  measure  of  dam- 
ages on  commercial  paper  is  an  exception  from  the  general  rule  as  to  damages,  but  does  not 
Apply  to  an  agent.    Ibid,    See  §567. 

§  562.  Factors  made  a  sale  and  received  notes  in  payment,  and  failed  to  notify  the  princi- 
pal of  their  non-payment,  and  in  rendering  an  account  did  not  include  the  notes.  They  sued 
the  indorser  on  the  notes,  but  did  not  sue  out  execution.  Hdd,  that  they  could  not  recover 
the  amount  of  the  notes  from  the  principal.    Ibid. 

§  563.  A  factor,  in  making  sales  of  goods  on  consignment,  is  bound  not  only  to  good  faith, 
but  to  reasonable  diligence.  If  he  sells  on  credit  to  a  person  in  failing  circumstances,  with 
notice  of  facts  which  ought  to  put  a  person  of  ordinary  prudence  on  his  guard,  and  the  debt 
is  lost,  he  is  liable.     Burrill  v,  PhiUips,  §§  598-600.    See  ^  643. 

§  564.  In  the  absence  of  evidence  to  the  contrary,  advances  by  a  factor  are  considered  by 
the  general  law  as  made  on  the  joint  credit  of  the  fund  and  the  principal.  An  agreement 
that  the  factor  should  look  to  the  fund  alone  would  be  valid,  but  such  an  agreement  is  not  to 
be  inferred  from  the  mere  relation  of  principal  and  factor.    Ibid,    See  §  636. 

§  565.  Where  a  supercargo  finds  it  impossible  to  comply  with  the  exact  terms  of  his  in- 
structions, it  is  his  duty  to  do  the  best  he  can,  in  the  exercise  of  a  sound  discretion,  to  pre- 
vent a  total  loss  to  the  owner ;  and  if  he  acts  bona  fide,  and  exercises  a  reasonable  discretion, 
his  acts  will  bind  the  owner.  The  owner  will  also  be  held  to  have  ratified  his  acts  by  receiv- 
ing the  proceeds  of  sales  without  objection.     Forrestier  v,  Bordman,  g§  601-609.   See  §  632. 

§  566.  A  factor  who  is  not  acting  under  a  del  credere  commission  is  not  presumed  to  sell  at 
his  own  risk.     Ibid, 

§  567.  In  the  absence  ot  instructions  a  factor  may  sell  on  credit,  if  such  is  the  usage  of  the 
place.  If  he  sells  on  credit,  he  must  use  due  diligence  in  enforcing  payment ;  but  he  ought  not 
to  sue,  or  put  the  owner  to  expense,  unless  he  has  some  reasonable  ground  to  believe  that  a 
suit  would  be  productive  of  benefit  to  the  owner.  If  the  buyer  becomes  insolvent,  the  factor 
must  notify  the  principal  within  a  reasonable  time,  and  he  will  be  liable  for  the  damage  re- 
sulting from  his  neglect.    Ibid,    See  §§  561,  643. 

§  568.  A  factor  agreed  to  purchase  for  his  principal  fifty  thousand  bushels  of  wheat,  oil 
condition  that  the  principal  would  remit  to  him,  as  soon  as  it  could  be  done,  $10,000  to  pay 
for  the  same,  and  as  much  more  as  the  wheat  might  cost,  together  with  reasonable  charges 
and  commissions.  He  immediately  purchased  a  part  of  the  wheat,  but  the  principal  failed 
to  remit.  Held,  that  the  factor  was  not  required  to  complete  the  purchase.'  Rice  v,  Mont- 
gomery, §§  610-613.     See  §  641. 

§  569.  There  being  no  place  of  delivery  specified,  it  was  presumed  that  the  wheat  was  to 
be  delivered  at  the  place  where  the  factor  transacted  his  business.    Ibid. 

g  570.  Plaintiff  consigned  goods  to  defendants  under  arrangements  made  through  H.,  to 
be  sold  on  commission,  with  an  additional  cx)mmission  if  they  would  guaranty  sales ;  they  to 
render  to  him  an  account  of  sales,  and  that  he  would  hold  them  responsible.    H.  was  acting 
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under  an  agreement  -to  effect  sales  of  goods  for  a  share  of  the  profits,  aiid  a  promise  that  hi^ 
pay  should  amount  to  a  certain  sum.  Held,  that  H.  was  an  agent  and  not  a  partner;  and 
that  the  defendants,  on  turning  over  the  goods  to  another  firm,  on  an  order  drawn  on  them 
by  H.,  were  liable  to  the  plaintiff.    Berthold  v.  Goldsmith,  §$  614,  615. 

§571.  The  principal  must  suffer  for  the  neglect  of  his  agent  to  disclose  to  those  with  whom 
he  deals  the  nature  of  the  special  contract  under  which  he  is  acting.  Thus  where  C,  a 
broker,  made  a  contract  with  the  defendants,  by  which  they  were  to  execute  such  orders  as 
he  might  send  them  for  the  purchase  or  sale  of  grain,  they  to  know  no  one  in  the  trans- 
actions but  C,  but  to  keep  such  an  account  in  their  books  as  would  separate  or  designate  the 
different  persons  or  interests  for  whom  C.  was  dealing,  and  the  plaintiff  made  orders  through 
C,  held,  in  a  suit  by  the  plaintiff  against  the  defendants,  for  money  transmitted  by  C.  an4 
for  an  account  of  profits,  that  C.  was  the  agent  of  defendants,  and  that  they  were  liable  to 
the  plaintiff.    Scarlett  r.  Van  Inwagen,  §§  616-618. 

[Notes.— See  §§  619-644.] 

MARSHALL  v.  WILLIAMS. 
(Circuit  Court  for  Illinois:  2  Bissell,  255-258;  2  Ch.  Leg.  News,  201.    1870.) 

Statement  of  Facts. —  Defendant,  a  factor,  after  being  instructed  by  letter 
to  sell  oil  according  to  the  "  net  cash  rule,"  continued  to  sell  on  credit,  and 
made  returns  accordingly.  The  purchaser  of  one  lot  failed,  and  this  action  was 
brought  to  recover  the  value  of  the  oil. 

Opinion  by  Drummond,  J. 

The  defendant  is  accountable,  in  the  first  place,  if  he  has  sold  the  oil  contrary 
to  the  instructions  of  the  plaintiflfs,  and  secondly,  if  he  has  been  guilty  of  any 
negligence  in  the  sale  by  which  they  have  been  damnified. 

§  572.  ITie  words  ^^  net  cash  ride"  Gonstrued  legally^  mean  ^'for  ca^h^ 

The  testimony  introduced  as  to  the  commercial  meaning  of  th'fese  words,  "net 
cash  rule,"  is  not  of  such  a  character  that  the  court  can  place  any  stress  upon  it ;  the 
result  seems  to  be  that  the  language  is  interpreted  according  to  the  notion  of 
each  particular  merchant.  Some  construed  it  in  one  way,  and  some  in  another. 
There  is  no  general  understanding  among  commercial  men  applicable  to  the  use 
of  such  language,  therefore  the  court  must  place  a  legal  construction  upon  it, 
which  is  that  the  oil  was  to  be  sold  for  cash.  If  the  case  stood  upon  that  alone, 
then  perhaps  there  would  be  no  doubt  that  the  plaintiffs  could  recover.  But 
the  subsequent  transactions  sho^  that  if  that  was  the  purport  of  the  instructions, 
it  was  waived,  and  the  business  was  done  upon  a  different  basis. 

§  573,  Receiving  without  objection  accounts  of  sales  made  upon  credit  is  a 
waiver  of  previous  instructions  to  sell  for  cash  oidy. 

The  credits  given  from  time  to  time  on  sales  by  the  defendant  were  known 
to  the  plaintiffs,  and  if  it  was  their  intention  to  hold  defendant  up  to  the  cash 
rule,  they  should  have  at  once  notified  him  that  such  sales  were  contrary  to  their 
instructions  and  that  they  must  sell  for  cash.  But  having  accepte»i  without  ob- 
jection the  accounts  of  sale  made  from  time  to  time  by  the  defendant,  and 
drawn  for  and  received  the  balances,  it  must  be  considered  that  their  letter  of 
the  16th  of  August  was  modified  by  these  subsequent  recognitions  of  the  cred- 
its given  by  the  defendant.  Accordingly  the  presumption  is  that  defendant 
had  the  right  to  sell  to  McCormick  and  Callender  on  fifteen  days  credit  in  the 
same  way  as  he  had  previously  sold  to  other  parties.  This  is  the  construction 
that  must  be  placed  on  the  conduct  of  the  plaintiffs  unless  it  was  the  under- 
standing and  contract  that  the  defendant  was  selling  on  a  guaranty  of  the 
sales  made.  If  that  was  so,  and  the  plaintiffs  were  warranted  in  believing 
that  it  was  so  understood  by  the  defendant,  as  a  matter  of  course  the  change 
from  cash  to  credit  would  not  be  objected  to;  but  I  doubt  whether  the  plaint- 
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iflfs  could  have  so  understood  it.  These  sales  and  reports  were  made  from  time  to 
time  at  the  usual  commissions  charged.  Now,  can  it  be  possible  that  tbadefendant 
believed  he  was  selling  on  a,  dd  credere  commission  and  guarantjMng  every  sale 
that  he  made?  I  cannot  so  interpret  the  conduct  of  the  parties.  I  do  not 
know  what  the  facts  may  be  in  the  commercial  world.  It  may  be  that  com- 
mission merchants  are  so  anxious  to  get  business  that  they  may  guaranty  sales 
if  they  receive  the  property,  and  have  the  right  to  sell  it,  taking  the  ordinary 
commissions,  but  I  did  not  suppose,  and  certainly  it  cannot  be  inferred  ftom 
the  testimony  in  this  case,  that  such  practice  prevails  in  Chicago ;  and  therefore 
I  cannot  infer  that  that  construction  is  to  be  given  to  the  plaintiffs'  conduct. 

The  only  remaining  question  is,  did  the  defendant  act  with  reasonable  dili- 
gence and  good  faith  in  the  sales?  Some  things  had  occurred,  undoubtedly, 
calculated  to  throw  suspicion  upon  the  commercial  standing  of  McConnick  and 
Callender,  but  it  cannot  be  claimed  in  this  case  that  those  circumstances  were 
known  to  the  defendant  or  to  his  agent.  The  agent  who  transacted  the  business 
expressly  states  that,  so  far  as  he  knew,  he  believed  that  McCormick  and  Cal- 
lender were  in  good  standing,  and  a  suspicion  as  to  their  position  seems  not  to 
have  been  known  to  a  large  number  of  the  merchants  engaged  in  the  same 
kind  of  business,  and  of  course  may  not  have  been  known  to  the  defendant. 
It  would  be  hard  merely  because  a  whisper  is  circulated  among  men  affecting 
the  standmg  of  a  merchant,  that  another  should  be  held  accountable  for  the 
fact,  if  it  has  been  indicated  to  others,  and  not  to  himself.  So  that  taking  all 
the  testimony  together,  I  cannot  say  the  defendant  was  guilty  of  any  negli- 
gence in  the  sale  of  this  property  to  McCormick  and  Callender.  The  weight 
of  evidence  is  that  their  standing  in  the  community  was  good  at  the  time  of 
this  sale.  This  is  a  hard  case  undoubtedl}'^  on  plaintiffs,  but  somebody  has  to 
lose  his  money.  It  is  a  question  whether  it  shall  be  lost  by  the  defendant  or 
plaintiffs.  If  the  sale  was  at  the  owner's  risk,  then  the  owner  should  lose;  if 
at  the  risk  of  the  defendant,  he  should  lose. 

COURCIER  V.  RITTER. 
(Circuit  Court  for  Pennsylvania:  4  Washington,  549-554.    1825.) 

Statement  of  Facts. — The  defendant,  a  merchant  of  Philadelphia,  consigned 
a  lot  of  coffee  to  plaintiff,  a  merchant  of  Bordeaux,  with  instructions  to  sell 
immediately  on  arrival,  and,  after  buying  a  list  of  goods  furnished,  to  send 
them  by  the  same  schooner.  The  plaintiff  did  not  sell  immediately,  on  account 
of  disturbances  in  the  market,  growing  out  of  military  and  political  causes. 
The  return  cargo  was  bought  and  sent  as  instructed,  and  when  the  coffee  was 
finally  sold  the  proceeds  failed  to  pay  for  the  return  cargo,  and  for  the  balance 
due  plaintiff  this  action  was  brought.  Further  facts  appear  in  the  charge,  to 
the  jury. 

Charge  by  "Washington,  J. 

There  are  two  questions  for  the  consideration  of  the  jury.  1.  "Were  the  de- 
fendant's orders  disobeyed;  and,  if  they  were,  does  the  plaintiff  stand  excused 
by  the  circumstances  which  his  counsel  have  urged  in  his  favor?  2.  If  this 
point  be  against  him,  has  the  defendant,  by  his  conduct,  discharged  him  from 
the  legal  consequences  of  his  disobedience? 

§  574.  The  obligation  of  an  agent  to  obey  instructions  of  his  principal;  how 
far  modified  by  circumstances. 

1.  The  order  contained  in  the  letter  of  instruction  which  accompanied  the 
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coffee  consisted  of  two  parts:  1.  To  sell  the  coffee  imm^iatdy  on  arrival;  and 
2.  With  the  proceeds  to  purchase  a  return  cargo,  to  be  forwarded  by  the  same 
vessel.  It  will  be  necessary  to  keep  in  mind  these  parts  of  the  order,  when  we 
come  to  the  examination  of  the  second  question.  The  obvious  meaning  of  the 
first  part  is:  sell  immediately  on  arrival,  if  you  can,  or  as  soon  as  you  can. 
This  results  from  the  consideration  that  no  person  can  be  supposed  to  be  so 
absurd  as  to  require  another  to  do  what  is  impossible,  nor  can  the  other  be  sup- 
posed to  contract  to  do  it.  The  law  contemplates  no  such  case,  and  conse- 
quently makes  no  provision  for  it  otherwise  than  to  excuse  the  party  for  the 
breach  of  a  contract,  the  performance  of  which  circumstances  have  rendered 
impossible.  Questions  between  principal  and  agent  frequently  occur  in  courts 
of  justice,  as  to  the  construction  of  the  orders  which  are  alleged  to  have  been 
violated,  whether  they  are  positive  and  unqualified,  or  leave  a  discretion  with 
the  agent.  If  they  are  so  ambiguous  that  two  constructions  may  fairly  be 
given  to  them,  every  principle  of  justice  demands  that  the  want  of  precision 
in  the  writer  should  fix  the  loss,  if  any,  \i\>on  him,  rather  than  upon  his  corre- 
spondent. .  If  the  order  leaves  him  a  discretion,  the  law  requires  of  him  nothing 
farther  than  the  exercise  of  a  sound,  honest  judgment.  But  if  the  order  be 
free  from  ambiguity,  is  positive,  and  unqualified,  it  must  be  rigidly  obeyed,  if 
it  be  practicable ;  and  no  motive  connected  with  the  interest  of  the  principal, 
however  honestly  entertained,  or  however  wisel}^  adopted,  can  excuse  a  breach 
of  it.  This  is  a  general  and  well  established  principle  of  law,  to  which  I  am 
aware  of  no  exception. 

It  has  been  argued  for  the  plaintiff  that  no  man  can  be  supposed  to  act  so 
absurdly  as  to  mean  that  his  property  should  be  sacrificed,  or  even  sold  at  a 
loss  by  his  agents;  and,  therefore,  that  the  most  positive  order  should  be  so 
construed  as  to  give  a  discretion  where  such  a  consequence,  resulting  from  circum- 
stances not  known  or  contemplated  by  the  principal,  would  attend  a  strict  per- 
formance of  the  order.  But  were  this  argument  to  receive  the  sanction  of  the 
court,  it  would  be  highly  mischievous,  by  confounding  all  distinction  between 
positive  and  discretionary  powers,  and  thus  unsettling  well  known  and  estab- 
lished principles  of  law.  It  would  be  particularly  so  to  commerce,  which  can- 
not well  be  transacted  but  by  the  instrumentality  of  agents.  Kisk  of  profit  or 
loss  in  foreign  markets  is  the  inseparable  attendant  of  the  trade  which  is  car- 
ried on  with  them ;  and  yet  no  merchant  in  the  possession  of  his  reason  ever 
did  anticipate  the  incurring  of  the  latter,  much  less  the  sacrifice  of  the  articles 
consigned  to  his  agent  for  sale  there.  But  he  knows  that  war,  political  occur- 
rences, and  unexpected  glut  of  the  foreign  market  with  the  articles  on  which 
he  calculates  to  make  a  profit,  as  well  as  other  causes,  equally  unexpected,  may 
intervene  to  frustrate  all  his  calculations.  He  may,  from  those  considerations, 
deem  it  prudent  to  confer  on  his  agent  an  unlimited,  or  a  qualified  discretion. 
But  if  he  determine  to  rely  solely  on  his  own  judgment,  and  to  exclude  all  dis- 
cretion in  his  agent,  to  sanction  a  latitude  of  action  in  the  latter,  beyond  the 
rigid  commands  of  his  orders,  would  be  to  declare,  what  no  person  will  at- 
tempt to  maintain,  that  there  is  no  intelligible  difference  between  limited  and 
unlimited  powers.  The  principal  could  never  be  certain  when  he  had  given 
a  positive  order;  and  the  agent  could  never  know  when  he  might,  with  safety 
to  himself,  exercise  a  discretion,  and  to  what  extent;  since  the  circumstances 
of  the  different  cases  on  which  his  judgment  is  to  be  employed,  to  find  out 
when  he  may  and  when  he  may  not  depart  from  his  orders,  will  generally  be 
various,  and  therefore  always  embarrassing.   But  so  long  as  he  is  held  to  a  strict 
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compliance  with  an  order  plainly  expressed,  the  principal  can  never  complain, 
nor  can  the  agent  suffer,  be  the  consequences  to  the  former  what  they  may.  It 
has  been  observed  that  a  strict  compliance  with  the  order  in  this  case  could  not 
be  observed,  as  the  vessel  arrived  at  Bayonne  instead  of  Bordeaux,  and  no  sale 
could  be  made  before  the  cargo  was  landed.  The  answer  to  the  first  part  of 
the  argument  is,  that  the  consignment  was  accepted  by  the  plaintiff  after  he 
knew  of  her  arrival  at  the  former  port ;  and  as  to  the  second,  the  order  was 
not  disobeyed,  if  no  sale  could  be  made  until  the  coffee  was  landed. 

The  case  of  Dusar  v.  Perit,  4  Bin.,  which  the  plaintiff's  counsel  supposed  af- 
forded an  instance  of  an  exception  from  the  general  rule  which  we  have  laid 
down,  seems  to  us  rather  to  illustrate  and  confirm  it.  In  that  case  the  super- 
cargo was  authorized  to  sell  the  vessel  and  cargo  at  the  Havanna,  at  a  certain 
price  for  each.  He  was  compelled  by  misfortune  experienced  on  the  voyage 
to  put  in  there  and  to  unload,  for  the  purpose  of  having  the  vessel  hove  down. 
Whilst  in  this  situation,  the  limited  price  for  the  vessel  was  offered  and  ac- 
cepted; and  the  market  for  the  flour  promised  to  equal  that  at  which  his  in- 
structions restricted  him,  and  at  which  he  actually  sold  a  part;  but  before  the 
sales  of  the  whole  cargo  were  completed,  the  market  fell,  and  he  was  com- 
pelled to  take,  for  the  residue  of  the  cargo,  less  than  the  limited  price.  As  to 
that  part  of  the  cargo,  the  sale  was  a  matter  of  uncontrollable  necessity;  since 
having,  in  comj)liance  with  his  order,  sold  the  vessel,  and  having  no  authority 
to  purchase,  or  to  hire  another  vessel,  it  was  impossible  to  comply  with  his  or- 
ders, in  case  the  prescribed  price  could  not  be  obtained,  to  proceed  to  another 
market.    A  strict  compliance  with  the  orders,  therefore,  became  impracticable* 

§  575.  An  order  to  sell  immediately  on  arrival  construed  to  he  imperatii^e. 

The  only  question  for  the  jury  to  decide  on  this  point  is,  whether  the  order 
to  sell  immediately  on  arrival  was  practicable?  It  is  clear  that  it  was  not  so 
until  the  coffee  was  landed.  Was  it  then  practicable?  This  is  a  question  for 
you  to  decide  upon  the  evidence.  Two  of  the  witnesses  examined  by  the 
plaintiff  have  deposed  that  the  state  of  the  market  for  all  colonial  produce 
during  the  year  1813  was  bad,  and  that  the  plan  of  holding  up  these  articles, 
was  generally  adopted  by  the  merchants  of  Bordeaux.  One  of  them  states 
that  during  that  year  sales  were  impossible.  The  other  deposes  that  till  July, 
1813,  sales  were  made  in  Bordeaux,  but  that  after  that  month  the  price  was 
nominal,  there  being  no  purchasers.  The  clerk  of  the  plaintiff  swears  that 
sales  of  coffee  could  not  be  made  at  Bayonne  in  that  year;  for  which  reason 
the  plaintiff  was  unable  to  dispose  of  that  consigned  to  him  by  the  defendant. 
A  fourth  witness  has  sworn  nearly  to  the  same  effect;  and  all  of  them  agree 
that  the  plaintiff  adopted  the  same  conduct  in  relation  to  his  brother's  coffee 
as  he  did  in  the  instance  now  under  consideration ;  and  that  other  merchants 
observed  a  similar  policy,  from  a  view  to  the  interest  of  their  employers.  Upon 
this  latter  part  of  the  evidence,  it  may  be  proper  to  observe  that  it  might  have 
been  of  material  importance  if  discretionary  powers  had  been  confided  to  the 
plaintiff;  but  it  can  have  no  weight  in  a  case  like  the  present,  where  the  order 
to  sell  immediately  w^as  imperative.  On  the  other  side,  the  captain  of  the 
vessel  has  deposed  that  he  had  about  the  same  quantity  on  board  with  that 
shipped  by  the  defendant,  which  he  sold  at  Bayonne,  whilst  it  lay  in  entrepot, 
in  two  parcels,  one  for  four  francs  twenty-five  centimes  per  pound,  and  the 
other  for  four  francs  fifteen  centimes  per  pound.  But  his  officers  were  unable 
to  dispose  of  the  quantity  which  they  took  out.  Two  other  witnesses,  mer- 
chants of  Bayonne,  have  deposed  that  this  article  sold  there  from  March  to  May^ 
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1813,  at  from  four  francs  twenty  centimes  to  four  francs  forty  centimes, 
and  in  June,  at  from  four  francs  ten  centimes  to  four  francs  twenty  centimes; 
and  that  sales  at  those  prices  were  easily  effected,  both  publicly  and  privately, 
during  those  months. 

§  576.  Conduct  of  a  principal  which  will  he  hdd  a  ratification  of  the  agents 
deviation  from  iiistructians. 

If,  upon  this  evidence,  and  the  principle  of  law  which  has  been  stated,  the  jury 
should  be  of  opinion  that  the  plaintiff  is  chargeable  with  a  breach  of  orders, 
the  remaining  question  is,  has  the  defendant  by  his  conduct  discharged  him 
from  the  legal  consequences  of  his  disobedience?  The  plaintiff's  counsel  have 
very  properly  insisted  that,  if  the  principal,  being  informed  by  his  agent  of  his 
deviation  from  his  orders,  make  no  objection  to  his  conduct,  the  law  construes 
his  silence  into  a  tacit  recognition  of  the  act  or  omission,  against  which  he  will 
not  be  permitted  afterwards  to  complain.  The  reason  is  obvious.  He  shall 
not,  by  his  silence,  place  his  agent  in  the  predicament  of  losing  all  the  gain 
which  may  result  from  his  well  intended  disobedience,  and  yet  be  exposed  to 
sustain  the  loss  which  a  mistaken  judgment,  or  unforeseen  circumstances,  may 
produce.  But  to  entitle  the  agent  to  the  benefit  of  this  principle  of  law,  it  is 
incumbent  upon  him  to  act  with  the  utmost  good  faith,  by  making  to  his 
employer  a  candid  disclosure  of  his  conduct,  and  of  the  causes  which  influenced 
it,  in  order  that  the  latter  may  have  the  means  of  judging  in  respect  to  the 
course  which  it  becomes  him  to  adopt.  The  question  then  is,  has  such  a  dis- 
closure been  made  by  the  plaintiff  in  this  case  ?  His  counsel  endeavor  to  excuse 
him  upon  the  ground  that  political  events,  unknown  to  and  unexpected  by  the 
defendant,  had  so  depressed  the  price  of  all  colonial  produce  in  France,  that 
sales  could  not  be  made  of  the  coffee  in  question,  after  its  arrival  and  being 
landed,  without  subjecting  their  principal  to  a  heavy  loss,  and  on  that  account 
he  was  justified  in  disregarding  the  strict  injunctions  of  the  order  to  sell  im- 
mediately. But  did  their  client  make  such  a  statement  in  his  letter  to  the  de- 
fendant of  the  28th  of  April,  1813?  This  is  its  language:  "I  have  not  been 
able  yet  to  procure  a  sale  for  your  coffee^  but  no  exertions  will  be  wanted  to 
avail  myself  of  the  first  favorable  change  in  the  market.  Circumstances  are 
not  favorable  at  the  present  moment,  and  nothing  but  very  dry  and  white 
Havana  sugars  will  command  any  sales."  He  does  not  say  that  he  has  de- 
clined selling  on  account  of  the  low  price  of  coffee,  which  would  subject  his 
correspondent  to  a  loss,  but  that  the  sale  of  it  is  impracticailej  and  that  no 
colonial  produce  will  command  any  sales  except  a  particular  kind  of  sugars. 
He  discloses  no  breach  of  orders  whatever,  if  the  fact  was  that  no  sales  could 
be  made;  and  consequently  the  defendant's  silence  had  no  known  violation  of 
duty  to  recognize  or  to  ratify.  He  had  a  right  to  conclude  that,  if  no  sales 
could  then  be  made,  yet  that  regarding  the  original  order  the  plaintiff  would 
sell  as  soon  as  it  should  be  in  his  power  to  do  so.  'No  further  communication 
was  made  to  the  defendant  till  March,  1815,  when  the  letter  covering  the  ac- 
count of  sales  was  written.  If,  then,  the  jury  should  be  of  opinion,  upon  the 
evidence,  that  sales  could  have  been  effected  at  the  time  the  letter  of  April 
was  written,  the  silence  of  the  defendant  does  not  amount  to  a  ratification  of 
the  plaintiff's  conduct  in  not  selling. 

§  577.  Acceptance  of  a  return  cargo  not  evidence  of  a  ratification  of  the  action 
of  the  agent. 

But  it  has  been  further  insisted  for  the  plaintiff,  that  the.  defendant,  by  his 
acceptance  of  the  return  cargo,  although  it  was  not  purchased  with  the  pro- 
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ceeds  of  the  coflfee,  amounted  to  a  dispensatioYi  from  a  strict  compliance  with 
the  defendant's  order.  The  court  is  of  a  different  opinion.  I  have  before  ob- 
served that  that  order  consisted  of  two  parts.  One  of  them  I  have  just  dis- 
posed of;  the  other  was  to  purchase  a  return  cargo  with  the  proceeds  of  the 
ooffee.  This  was  not  done,  and  consequently  the  defendant  might  have  re- 
fused to  take  that  cargo  to  himself,  or  he  might  have  received  and  sold  it  for 
his  own  security,  but  ais  the  plaintiffs  agent.  But  having  chosen  to  pursue  a 
different  course,  he  cannot  now,  nor  does  he,  complain  of  a  breach  of  that  part 
of  his  order  which  pointed  out  no  fund  with  which  this  cargo  was  to  be  pur- 
chased. But  this  has  nothing  to  do  with  that  part  of  the  order  which 
directed  the  plaintiff  to  sell  the  coflfee  immediately  on  its  arrival.  The  whole 
cause  then  turns  upon  the  question  of  fact,  whether  it  was  practicable  to  sell 
the  coffee  at  all,  at  or  after  the  time  it  was  landed  in  1813?  If  it  was,  the 
loss  must  be  borne  by  the  plaintiff. 

LORAINE  V,  CARTWRIGHT. 
(Circuit  Court  for  Pennsylvania:  8  Washington,  151-155.    1812.) 

Statement  of  Facts. —  The  defendants  accepted  a  consignment  of  cotton, 
with  instructions  to  sell  for  a  price  covering  first  cost  and  charges.  The  invoice 
priced  the  cotton  at  twenty  cents  per  pound,  besides  charges.  Defendants  sold 
below  the  invoice  price.  A  bill  drawn  against  the  cotton,  and  indorsed  by  de- 
fendants' agent,  was  duly  accepted  before  defendants  had  notice  that  the  cotton 
was  shipped. 

Charge  by  "Washington,  J. 

This  court  has  always  thought  it  right  to  hold  agents  to  a  strict  account  in 
relation  to  the  orders  they  receive,  provided  they  are  expressed  in  terms  plain 
and  free  from  ambiguity;  and  in  this  respect  the  same  measure  of  justice  has 
been  dealt  out  to  agents  within  the  United  States,  acting  for  persons  abroad,  as 
to  the  foreign  agents  of  citizens  of  the  United  States. 

§  578.  Where  art  agent  is  instructed  not  to  sell  for  less  t/ucnjirst  costy  he  miist 
he  govetmed  by  the  invoice  price. 

The  first  inquiry  is,  what  is  the  meaning  of  the  terms  used  in  the  letter  of 
the  plaintiff,  in  relation  to  the  sale  of  this  cargo?  Prime  or  first  cost  is  in 
itself  somewhat  equivocal,  as  it  may  mean  the  price  at  which  it  was  purchased, 
or  the  market  price  at  the  time  it  was  shipped,  or  the  invoice  price,  which  is 
generally  understood  to  correspond  with  the  market  price,  although  frequently 
this  is  not  the  case.  But  when  an  agent  abroad  is  directed  not  to  sell  for  less 
than  the  first  cost  and  charges,  and  an  invoice  accompanies  the  letter,  pricing 
the  articles  and  stating  the  amount  of  the  charges  on  the  shipment,  nothing 
can  be  more  clear  than  that  the  sum  stated  in  the  invoice  is  the  minimum  by 
which  the  agent  is  to  be  governed.  As  to  the  actual  cost  of  the  articles,  it  is 
almost  impossible  that  the  agent  should  know  anything  about  it,  and  very  im- 
probable that  he  should  know  even  the  real  market  price  at  the  place  of  ship- 
ment; and  it  is  not  to  be  supposed  that  the  principal  could  intend  to  refer  his 
agent  to  an  uncertain  standard,  when  the  order  carries  with  it  one  which  is 
certain.  The  goods  may  have  cost  the  shipper  much  more  than  they  are  really 
worth  at  the  time  of  shipping,  or  much  less;  and  of  course  the  invoice  price, 
more  especially  when  it  is  referred  to,  as  in  this  case  it  was,  as  fixing  the  sum 
for  which  the  insurance  was  effected,  fixes  the  only  rational  standard  by  which 
the  agent  can  and  ought  to  be  governed. 
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§  579.  The  foot  of  advances  having  been  made  on  a  consignm&it  does  not  re- 
lease consignee  from  the  duty  of  obeying  consignor's  orders, 

2.  The  plaintiff's  bill  did  not  authorize  a  breach  of  bis  orders^  either  in  whde 
or  so  far  as  to  cover  that  bill.  It  was  accepted  before  the  defendant  had  notice 
of  the  shipment,  upon  the  credit  of  the  drawer  and  indorser;  and  even  if  it 
had  been  accepted  afterwards,  yet  in  either  case,  Bainbridge  and  Cartwright,  if 
they  accepted  the  consignment  at  all,  it  could  only  be  upon  the  terms  prescribed 
by  the  shipper.  They  might  have  refused  to  accept  in  the  first  instance,  for 
want  of  advice  or  of  funds ;  and  might  have  done  so  even  after  the  cargo  was 
received,  upon  the  ground  that  they  were  restricted  by  the  orders  from  selling, 
so  as  certainly  to  furnish  funds  for  taking  up  the  bill  when  it  should  beoooKe 
due.  But  it  is  entirely  inadmissible  for  the  defendants  to  make  their  voluntary 
acceptance  of  the  plaintiff's  bill  an  excuse  for  a  breach  of  his  orders. 

§  580,  The  law  of  ratification  of  the  a^ts  of  agents, 

3.  There  is  no  doubt  but  that  a  principal  may  ratify  the  act  of  one  who  has 
acted  in  his  behalf,  as  his  agent,  though  without  authority,  or  who  has  tran- 
scended his  powers,  and  in  this  way  give  validity  to  the  act,  as  if  it  had  been 
strictly  authorized  in  the  first  instance.  This  ratification  may  take  place,  not 
only  directly,  but  by  collateral  acts ;  as  if  the  principal,  knowing  all  circum- 
stances, sue  for,  accept,  or  even  demand  the  payment  of  the  purchase  money, 
in  this  way  indicating  his  willingness  to  affirm  the  sale.  But  in  this  case  the 
plaintiff  did  not  demand  the  amount  of  sales,  or  even  intimate  that  he  would 
be  satisfied  to  receive  them.  He  drew  for  JB430,  which  he  had  certainly  a  right 
to  do,  and*  informed  Bainbridge.  and  Cartwright  that  he  shall,  in  a  subsequent 
letter,  write  more  fully  to  them,  and  will  give  them  directions  as  to  the  appli- 
cation of  the  balance  in  their  hands;  so  that  he  reserves  the  right  of  deciding 
as  to  his  future  conduct  until  the  time  when  he  should  write  again.  It  is  pos- 
sible that  the  plaintiff  wished  to  obtain  further  information  as  to  the  circum- 
stances under  which  the  sale  of  his  cotton  had  taken  place,  and  at  the  moment 
might  even  have  inclined  to  submit  to  what  bad  been  done.  But  his  letter  of 
the  6th  of  October  certainly  did  not  commit  him  so  far  as  to  prevent  his  sob- 
sequent  refusal  to  sanction  the  sale  which  had  been  made.  Accordingly,^ in  his 
next  letter,  dated  the  6th  November,  he  informs  the  defendant  that  he  shall 
bring  his  suit  to  recover  a  compensation  for  the  damages  he  had  sustained  by 
the  breach  of  his  orders.  What  those  damages  should  be,  you,  gentlemen,  must 
decide. 

DUNBAB  i;.  MILLER. 

(Circuit  Court  for  Virginia :  1  Marshall,  85-96.    1805.) 

Statement  OF  Facts. —  This  controversy  arose  out  of  a  sale  of  a  cargo  of 
tobacco  by  Miller,  Hart  &  Co.  for  Dunbar.  A  member  of  the  firm  of  Miller, 
Hart  &  Co.,  in  soliciting  the  shipment,  stated  in  a  letter,  that  "  if  peace  is  not 
established  in  France  by  the  time  the  Molly  arrives  at  Cork,  it  is  most  proba- 
ble she  will  be  sent  to  Rotterdam,  or  some  port  in  Holland."  Dunbar,  in 
making  the  shipment,  said  in  his  letter  that  he  hoped  the  tobacco  would  go  to 
a  saving  market,  ^^  as  the  quality  is  well  suited  to  the  Dutch  market,  where  I 
expect  it  will  ultimately  go,  as  appearances,  I  conceive,  strongly  indicate  a  con- 
tinuance of  the  war."  The  tobacco  was  sent  to  Havre,  France.  The  specula- 
tion was  a  losing  one.  Prior  to  return  sales,  Dunbar  gave  his  note  to  Miller, 
Hart  &  Co.,  which  was  to  be  reduced  by  the  sales  of  the  tobacco.  Judgment 
was  had  on  the  note  before  an  account  of  sales,  and  no  credit  was  made»    Dun- 
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bar  enjoined  the  judgment,  and  this  was  a  motion  to  dissolve  the  injunction. 
Other  facts  are  stated  in  the  opinion. 

Opinion  by  Marshall,  0.  J. 

The  principal  question  in  this  case  is:  What  is  the  complainant  entitled  to 
tor  the  tobacco  consigned  by  him  to  Miller,  Hart  &  Co.  in  September,  1793. 

In  discussing  this  question  he  has  made  two  points. 

1st.  That  in  shipping  the  tobacco  to  France  his  orders  were  violated;  in  coii- 
sequence  of  which,  the  consignees  are  responsible  for  its  value. 

2d.  That  the  account  of  sales  they  now  render  ought  not  to  bind  him. 

§  5*81  •  A  factor y  in  the  absence  of  orders,  may  xtse  his  discretion  as  to  place  of 
sale. 

The  nature  of  the  trade  between  the  consignor  and  consignee  of  tobacco 
requires  that  a  great  degree  of  confidence  should  be  placed  by  the  former  in 
the  intelligence  and  integrity  of  the  latter.  He  is  frequently  empowered  to 
choose  the  market  in  which  the  commodity  is  to  be  disposed  of.  This  arises 
from  the  circumstance  that  his  situation  enables  him  to  decide  on  the  interests 
of  the  consignor  with  better  information  than  the  consignor  can  decide  for 
himself.  A  great  latitude  is  therefore  allowed  for  the  exercise  of  his  judg- 
ment, but  it  must  be  exercised  within  the  limits  prescribed  by  the  consignee, 
or,  where  he  is  silent,  within  those  prescribed  by  custom. 

§  582.  Letters  held  to  constitute  a  contract  as  to  the  ports  to  which  the  cargo 
woidd  he  sent 

In  the  case  at  bar,  the  limits  prescribed  by  the  consignor  are  to  be  looked 
for  in  the  two  letters  of  the  5th  and  19th  of  September.  The  letter  of  the 
5th  contains  the  proposition  of  the  consignee.  He  offers  to  receive  consign- 
ments to  Miller,  Hart  &  Co.,  in  the  Molly.  This  vessel,  he  says,  "  goes  to  Cork 
for  orders,  and  from  thence  to  any  one  port  of  Europe  out  of  the  straits." 
This  is  a  plain,  intelligible  proposition,  which  authorized  the  consignee  to  order 
the  vessel  to  France  or  elsewhere  in  Europe,  provided  it  was  not  into  the  Medi- 
terranean. It  is  observable  that  Mr.  Hart  then  proceeds  to  state  the  advan- 
tage which  Mr.  Dunbar  might  derive  from  accepting  it,  before  he  advances  any 
opinion  respecting -the  probable  particular  destination  of  the  vessel.  This  is  a 
circumstance  which  may  not  be  entirely  immaterial.  It  may  serve  to  show  that, 
in  the  opinion  of  the  writer,  the  principal  proposition  was  stated.  After 
recommending  a  shipment  in  the  vessel,  whose  orders  were  to  be  received  at 
Cork,  and  whose  destination  from  thence  was  to  depend  on  the  discretion  of 
the  partners  in  Europe,  Mr.  Hart  proceeds  to  say  something  respecting  the 
manner  in  which  the  discretion  would  probably  be  exercised.  "If,"  says  he, 
**  peace  is  not  established  in  France  by  the  time  the  Molly  arrives  at  Cork,  it  is 
most  probable  she  will  be  sent  to  Rotterdam  or  some  port  of  Holland."  It  is 
contended,  on  one  side,  that  this  amounts  to  a  declaration  that  the  tobacco 
would  not  be  sent  to  France  if  the  war  should  continue.  On  the  other  side, 
that  this  is  merely  a  conjecture  respecting  the  manner  in  which  the  dis- 
cretion of  the  consignee  would  be  exercised  without  forming  a  limitation 
of  that  discretion.  With  the  proposition  is  to  be  taken  into  view  the 
declaration  of  the  sense  in  which  it  was  accepted.  For  this  purpose  the 
court  is  referred  to  the  letter  of  the  19th  of  September.  This  was  after 
the  tobacco  had  been  put  on  board  the  craft ;  but,  as  no  intermediate  letter  is  pro- 
duced on  either  side,  it  is  presumed  that  none  passed  which  would  affect  the 
case.    In  the  letter  of  the  19th  of  September  Mr.  Dunbar  says,  "  I  hope  the 


§  583.  AQENCT. 

tobacco  will  get  to  a  saving  market,  as  the  quality  is  well  suited  to  the  Dutch, 
wliere  I  expect  it  will  ultimately  go,  as  appearances,  I  conceive,  strongly  indi- 
cate a  continuance  of  the  war." 

That  both  parties  believed  the  Molly  would  not  be  ordered  to  France,  should 
the  war  continue,  is  apparent;  but  whether  either  of  them  designed  to  pro- 
hibit Miller,  Hart  &  Co.  from  giving  such  orders,  if  in  their  judgment  it  should 
be  for  the  benefit  of  the  cargo  to  give  them,  is  not  so  clear.  Throwing  the  two 
letters  into  the  form  of  an  agreement,  and  construing  that  agreement  literally, 
the  express  power  given  to  order  the  Molly  to  any  port  in  Europe,  out  of  the 
straits,  would  not  be  restricted  by  any  express  declaration  that  the  right  to 
send  her  to  France  depended  on  the  restoration  of  peace. 

§  683.  Irrvpressions  made  hy  communications  between  merchants  should  he 
considered. 

But  there  is  great  weight  in  the  argument,  that,  in  mercantile  transactions  of 
this  sort,  the  impressions  made  by  the  communications  between  the  parties 
ought  to  be  considered,  and  if  a  meaning  is  fairly  and  justly  to  be  implied, 
which  the  words  themselves,  if  digested  into  a  formal  agreement,  would  not 
completely  bear,  that  meaning  ought  not  to  be  entirely  disregarded  by  the 
court.  Although  the  letter  written  by  Mr.  Hart  reserves  to  his  partners  the 
power  of  ordering  the  Molly  to  any  port  in  Europe,  and  does  not  positively 
restrict  their  exercise  of  this  power,  with  regard  to  France,  to  the  con- 
tingency of  peace,  yet  its  terms  are  such  as  clearly  to  convey  the  opinion  that 
the  tobacco  would  not  be  sent  to  France  but  on  that  contingency.  "  If,"  says 
he,  "  peace  is  not  established  in  France  by  the  time  the  Molly  arrives  at  Cork, 
it  is  most  probable  she  will  be  sent  to  Rotterdam,  or  some  port  in  Holland." 
This  reference,  with  respect  to  France,  to  the  single  contingency  of  peace, 
unconnected  with  the  state  of  the  market,  shows  that  in  the  mind  of  the 
writer  her  being  ordered  to  France  would  depend  on  that  contingency  only. 
It  might,  certainly,  be  fairly  so  understood  by  Mr.  Dunbar.  In  strict  pru- 
dence, the  complainant  ought  to  have  observed  the  equivocal  expressions  of  the 
proposition,  and  ought  to  have  objected  to  the  sending  of  his  tobacco  to 
France  unless  peace  should  be  re-established;  llut  if  he  understood  that  the 
general  power  was  reserved  solely  for  the  purpose  of  being  exercised  in  its  ex- 
tent in  the  event  of  peace — and  he  might  so  understand  the  letter,  —  he  may 
be  excused  for  not  directing  that  which  Miller,  Hart  &  Co.  had  declared  them- 
selves previously  to  have  resolved  on.  It  is  believed  that  no  person  can  read 
that  letter  without  a  conviction  that,  at  the  time  of  writing  it,  Mr.  Hart  con- 
sidered it  as  perfectly  certain  that  the  Molly  would  not  be  ordered  to  France 
if  the  war  should  continue.  The  letter  would  not  be  a  fair  one,  if  such  had 
not  been  his  opinion.  That  Mr.  Dunbar  did  believe  the  possibility  of  the  power 
he  gave  being  so  exercised  as  to  occasion  the  tobacco  to  be  shipped  to  a  port 
in  France  depended  on  peace,  is  strongly  to  be  inferred  from  his  letter  of  the 
19th  of  September.  The  whole  context  of  that  letter  shows  it.  These  com- 
munications, then,  are  to  be  viewed  as  an  agreement  by  which  the  tobacco  is 
consigned  to  Miller,  Hart  &  Co.,  with  a  general  power  to  ship  it  from  Cork  to 
any  port  of  Europe  out  of  the  straits.  But  the  application  for  that  general 
power  is  accompanied  with  a  representation  of  the  manner  in  which  it  is  to  be 
exercised,  which  might  wellT^e  understood,  and  which  most  probably  was 
understood,  as  a  declaration  that  the  vessel  would  only  be  sent  to  France  on 
the  contingency  of  peace. 


FACTORS.  §§  584,  585. 

§  684.  Acts  of  the  principal  held  to  ratify  the  act  of  the  agent  in  sending  the 
vessel  to  the  vyrong  port. 

Whether  this  representation  is  so  strong  as  to  charge  the  consignee  with  the 
loss  occasioned  by  sending  the  vessel  to  Havre,  pending  the  war,  is  a  point  not 
absolutely  decided  by  the  court,  because  there  is  another  part  of  the  case 
which  renders  its  decision  unnecessary.  The  agreement  under  which  the 
tobacco  was  shipped  might  be  understood  in  the  one  way  or  the  other.  If,  in 
the  opinion  of  Mr.  Dunbar,  the  consignees  had  transcended  their  powers,  and 
he  did  not  mean  to  abide  by  their  conduct,  it  is  perfectly  clear  that,  on  mer- 
cantile principles,  he  should,  on  notice  of  what  they  had  done,  have  declared  to 
them  that  the  responsibility  of  their  conduct  rested  on  themselves;  that  the 
tobacco  was  theirs;  and  that  he  claimed  a  credit  for  its  reasonable  value  at 
those  ports  to  which,  in  conformity  with  the  contract,  they  might  have  shipped 
it.  He  was  certainly  not  at  liberty  to  reserve  to  himself  the  power  of  taking 
or  rejecting  the  sales  at  Havre,  at  his  discretion;  but  his  silence  on  the  subject, 
if  not  an  approbation  of  their  conduct,  is  an  acquiescence  under  it.  It  has  been 
contended  that  this  transaction  was  not  communicated  to  Mr.  Dunbar;  but  the 
fact  will  not  support  his  counsel  in  this  respect.  His  bill  admits  a  knowledge 
of  it  when  his  note  was  given. 

Had  the  pressure  of  Mr.  Dunbar's  circumstances  been  such  as  to  leave  him 
not  a  free  agent  in  this  respect,  the  court  would  not  have  considered  his  silence 
as  a  waiver  of  his  right  to  object  to  the  shipment  of  his  tobacco  to  Havre. 
But  this  is  not  pretended.  His  silence,  therefore,  can  only  be  attributed  to  one 
of  two  motives;  either  he  chose  to  take  the  chance  of  a  favorable  account  of 
sales,  or,  which  is  more  probable,  he  expected  that  the  loss  would  not  be  con- 
siderable,  and  preferred  a  submission  to  it,  to  a  rupture  with  his  friends  and 
creditors.  Let  this  be  his  motive,  and  it  will  not  support  him  in  the  attempt 
now  made.  If,  then,  silence  had  been  observed  on  the  part  of  Mr.  Dunbar,  he 
would  have  been  precluded  from  objecting  to  the  act  of  sending  the  Molly 
to  Havre.  But  he  has  not  been  silent.  The  memorandum  at  the  foot  of  his 
note  is  a  complete  relinquishment  of  all  objection  to  that  transaction,  so  far 
as  a  relinquishment  can  be  implied.  This  memorandum  is  said  to  have  been 
made  for  his  advantage,  and  this  is  true.  But  what  was  the  advantage  he 
expected  to  derive  fr6m  it?  Clearly  only  this.  It  proves  that  from  the  note 
was  to  be  deducted  the  tobacco  when  the  account  of  sales  should  be  received. 
"Why  refer  to  the  account  of  sales,  if  he  did  not  mean  to  admit  that  he  was 
to  be  bound  by  them?  Why  not  claim  an  immediate,  instead  of  a  future,  credit, 
if  the  invoice  price,  or  any  other  known  standard,  ascertained  the  credit  to 
which  he  was  entitled?  The  subsequent  correspondence  on  which  the  defend- 
ants, rely  is  certainly  equivocal  in  its  expression.  But  when  the  fact  that  Mr. 
Dunbar  had  full  knowledge  of  the  Molly  having  been  ordered  to  France  is 
ascertained,  that  correspondence  ceases  to  be  equivocal.  It  relates  exclusively 
to  the  circumstance  that  the  sum  for  which  Mr.  Dunbar  ought  to  be  credited 
on  account  of  this  tobacco  is  uncertain.  The  court,  then,  is  perfectly  satisfied 
that  the  orders  given  the  Molly  to  sail  for  Havre  are  sanctioned  by  the  subse- 
quent conduct  of  Mr.  Dunbar,  after  having  full  notice  of  the  fact. 

§  585.    Allowance  of  commissions;  power  of  factor  to  compromise. 

To  the  account  of  sales  which  has  been  returned,  the  objections  are  to  the 
commissions  and  to  the  compromise.  With  respect  to  the  commissions,  the 
court  has  required  information  respecting  the  custom,  and  has  stated  an  opinion 
that  only  half  commissions  is  chargeable  in  such  cases.     If  there  be  no  custom, 
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the  court  will  direct  tfaat  only  half  commissions  be  allowed  in  this  case.  With 
respect  to  the  compromise,  the  circumstances  under  which  it  was  made,  and  the 
deposition  of  Mr.  Colquhotin»  satisfy  the  court  that  it  was  prudent  to  compromise 
the  claim.  The  power  of  the  consignees  probably  extended  to  a' compromise, 
unless  it  was  the  will  of  the  consignor  to  take  the  transaction  into  his  own 
hands.  The  court  perceives  no  such  disposition  in  him^  Yet^  under  the  cir- 
cumstances of  this  case,  it  is  the  opinion  of  the  court  that  Miller,  Hart  &  Co. 
ought  to  explain  to  the  plaintiff  the  terms  and  principles  of  the  compromise. 
There  is  so  little  probability  that  the  transaction  has  been  unfair,  that  the  court 
Will  not  continue  the  injunction  on  that  account,  but  will  retain  the  suit  on  the 
docket  if  it  be  requested. 

§  566.  W/ien  a  settled  account  will  be  opened  between  merchants  for  the  cor- 
reetion  of  erro?*8.     {See  §  536.) 

2.  The  accounts  between  the  parties  constitute  the  next  subject  of  considera- 
tion. The  court  is  of  opinion  that  any  errors  which  may  have  existed  in 
dealings  carried  on  under  the  circumstances  in  which  these  parties  were  placed, 
ought  to  be  corrected.  It  does  not  appear  clearly  that  a  formal  and  complete 
settlement  has  ever  t$iken  place.  The  accounts  were  conducted  under  so  many 
different  forms  as  to  contribute  something  to  the  opinion  that  they  have  never 
been  completely  adjusted,  and  the  early  application  of  Mr.  Dunbar  on  the 
subject  weakens  the  argument  drawn  from  tiie  time  which  has  elapsed  since 
accounts  have  been  rendered.  With  respect  to  the  credit  claimed  for  difference 
in  exchange,  the  arguments  of  the  defendants  themselves,  if  rightly  under- 
stood, are  in  favor  of  it  to  a  certain  extent.  The  payments  made  before  the 
judgment  ought  certainly  to  be  credited,  according  to  agreement,  at  the  current 
i^te  of  exchange.  The  balance  for  which  the  judgment  was  rendered  ought 
Hot  to  be  affected  by  the  exchange. 

ERNEST  V.  8T0LLER* 
(Circuit  Court  for  Colorado:  5  Dillon,  438-442.    1879.) 

Opinion  by  Hallbtt,  J. 

Statement  of  Facts. —  Defendants  are  engaged  in  the  business  of  selling  live 
stock  at  Kansas  City,  in  the  state  of  Missouri.  In  July  last  plaintiff  consigned 
to  them  from  Deer  Trail  in  this  state  ten  car-loads  of  cattle  to  be  sold  for  his 
account.  The  cattle  arrived  at  Kansas  City  on  the  26th  day  of  July,  and  were 
immediately  forwarded  to  Brown,  Price  &  Co.  of  Chicago,  who  sold  them  and 
I'emitted  the  proceeds  to  defendants  at  Kansas  City  by  draft  on  lifew  York. 
This  draft,  amounting  to  $3,771*66,  was  received  by  defendants  at  Kansas  City 
in  the  morning  of  the  1st  day  of  August,  and  was  by  them  deposited'  to  their 
own  credit  in  the  Mastin  Bank  at  that  place.  Deducting  a  small  sum  due  them 
for  charges  on  the  cattle,  defendants  at  the  same  time  drew  a  check  on  the  bank 
for  the  sum  due  to  plaintiff  as  the  net  return  from  the  sale  of  the  cattle^  and 
took  in  exchange  for  the  check  a  deposit  slip  in  the  following  form: 

"The  MASTm  Bank,  Kansas  City,  Mo.,  7-31,  1878, 
"Exchange  Bank,  Denver,  Col.: 

"  Your  account  has  credit  thirty-seven  hundred  and  fifty-seven  56-100  dol- 
lars, deposited  by  StoUer  &  Hill,  for  use  of  F.  P.  Ernest. 

a  Yery  respectfully, 

"  John  J.  Mastin,  Cashier. 
**  $3,757  56-100.  Per  Ji  A.  Boabman,  Teller.^' 
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BA.OrORB.  §.587. 

This  certificate  was  issued  in  duplicate,  and  one  copy  delivered  to  defendants- 
and  by  them  sent  to  plaintiff  at^  Deer  Trail,  where  it  was  received  on  the  3d 
day  of  August.  According  to  the  course  of  business^  as  daimed  by  defendants^ 
the  Mastin  Bank  should  have  sent  the  other  copy  by  the  next  mail  to  the  Ex- 
change Bank  of  Denver;  but  this  apparently  was  omitted,  as  the  officers  of  the 
latter  bank  testified  that  they  did  not  receive  it  until  some  time  after  the 
Mastin  Bank  suspended,  and  then  notice  of  the  credit  was  sent  by  the  receiver 
of  the  bank.  The  date  as  given' in  the  certificate  —  July  31st  —  is  shown  to 
be  incorrect  It  was  issued  on  thia  Ist  day  of  August,  and  the  credit  was  not 
entered  on  the  books  of  the  bank  until  the  next  day.  On  the  3d  day  of 
August,  1878,  the  Mastin  Bank  was  not  opened  for  business,  and  from  thence 
hitherto  it  has  been  wholly  insolvent,  so  that  the  sum  so  deposited  by  defend- 
ants has  not  been  received  by  the  Exchange  Bank  or  by  the  plaintiff.  It  is 
claimed  by  defendants  that  the  money  was  deposited  in  the  Mastin  Bank  in 
compliance  with  instructions  from  plaintiff  to  place  the  amount  to  his  credit  in 
the  Exchange  Bank  of  Denver. 

As  to  the  instructions  given  relating  to  the  proceeds  of  the  sale,  and  all  the 
facts  hereinbefore  mentioned,  there  is  no  controversy.  At  an  interview  be- 
tween the  plaintiff  and  defendant  StoUer  which  took  place  at  Kansas  City 
about  the  time  the  cattle  arrived  at  that  place,  defendants  were  directed 
to  place  the  money  received  from  the  cattle  to  plaintiff's  credit  in  the  Ex- 
change Bank  of  Denver.  Both  parties  agree  in  this  statement,  and  also  in 
saying  that  no  directions  were  asked  or  given  as  to  the  manner  of  transmitting 
the  money  to  the  Exchange  Bank.  Considered  in  itself,  the  instruction  given 
by  plaintiff  to  defendants  imports  nothing  more  than  the  substitution  of  the 
Exchange  Bank  of  Denver  for  himself  as  the  party  to  whom  the  money  was 
to  be  sent.  But  defendants  contend  that  it  has  a  peculiar  significance  when 
taken  in  connection  with  a  custom  or  usage  universally  recognized  by  cattle 
dealers  at  Kansas  City,  and  well  known  to  all-  persons  dealing  with  them,  by 
which  money  is  remitted  to  banks  in-  other  places  in  the  way  and  manner 
adopted  by  defendants  in  this  instance.  By  this  usage '  the  factor  is  required 
to  deposit  in  some  bank  iii  Kansas  City  the  proceeds  of  any  consignment  that 
may  be  made  to  him  to  the  credit  of  the  bank  to  which  the  remittance  is  to  be 
made,  and  to  forward  to  his  customers  one  of  the  slips  issued  by  the  bank  at 
Kansas  City,  attesting  such  deposit.  With  that  it  is  said  his  duty  ends,  and  if 
any  loss  occurs  it  must  fall  on  the  principal  rather  than  the  agent.  From  the 
evidence  given  at  the  trial  it  seems  that  the  usage  is  not  recognized  by  all  the 
dealers  at  the  Kansas  City  stock>yards,  but  perhaps  it  is  sufficiently  shown  that 
the  course  pursued  by  defendants  was  recognized  among  such  dealers  at  that 
{dace  as  a  method  of  transmitting  money  to  distant  places.  Four  out  of  thir- 
teen or  fifteen  firms  engaged  in  that  business  at  the  stock-yards  near  Kansas 
Oity  were  in  the  habit  of  remitting  money  in  that  way,  and  the  officers  of  the 
First  !!N^ational  Bank,  formerly  in  business  there,  and  of  the  Miastin  Bank)  testify 
that  the  practice  was  general. 

§  587i.  A  factor  is  jv^tified  in  transmitting  ^noney  to  his  principal  according 
to  a  metJu}d  adopted  among  busihese  men. 

The  direction  to  defendtots  to  place  the  money  to  plWntiff*s  credit  in  the 
Exchange  Bank  of  Denver  required  them  to  transmit  the  money  to  the  bank  in 
some  usual  and  customary  method  recognized'  among  business  men  as  proper 
for  that  purpose;  and  if  there  are  several  methods  of  transmitting  money  ftom 
Eistnsas  City  to  Denver  equally  in  use  among  business  men^  and  safe,  service- 
as? 
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able  and  economical,  no  reason  is  perceived  for  saying  that  defendants  were 
bound  to  adopt  one  such  method  more  than  another.  From  what  we  know  of 
business  in  the  country  at  large,  although  no  evidence  was  given  on  that  point, 
we  may  assume  that  if  the  money  had  been  sent  by  express,  or  by  bill '  of 
exchange  on  New  York,  the  risk  of  loss  in  transitu  would  have  been  with 
the  plaintiff.  Choosing  fairly  between  known  and  recognized  methods  of 
sending  the  money  as  directed  by  plaintiff,  defendants  would  not  be  held 
responsible  for  an  error  in  judgment,  or  for  any  misfortune  to  which  they  had 
not  contributed.  Wharton's  Agency,  sec.  248 ;  Chandler  v,  Hogle,  58  111.,  46. 
And  so  we  may  say  that  if  the  method  adopted  by  defendants  for  trans- 
mitting the  money  to  the  Exchange  Bank  was  in  use  among  business  men  in 
Kansas  City  and  Denver,  they  cannot  be  chargeable  with  negligence  or  omis- 
sion of  duty  to  their  principal  in  resorting  to  it. 

§  688.  A  usage  of  sending  inoney  from  one  plaoe  to  another  must  extend  to 
hoik  places. 

But  when  we  consider  attentively  the  nature  of  the  alleged  usage,  we  find 
that  it  is  not  shown  to  be  of  sufficient  extent  to  embrace  the  subject  of  this  con- 
troversy. It  is  said  to  be  a  method  of  transmitting  money  from  one  city  to 
another,  but  it  cannot  be  such  unless  it  extends  to  the  place  to  which  the  money 
is  to  be  sent,  as  well  as  that  from  which  it  started.  It  must  be  a  usage  between 
the  bankers  in  Kansas  City  and  the  bankers  in  Denver,  or  between  the  Mastin 
Bank  and  the  Exchange  Bank  of  Denver,  to  be  effectual  in  any  way.  Accord- 
ing to  the  alleged  usage,  the  effective  act  in  transferring  the  funds  from  Kansas 
City  to  Denver  was  to  be  performed  by  the  Denver  bank ;  money  was  deposited 
in  Kansas  City  to  the  credit  of  the  Denver  bank,  and,  of  course,  it  would  re- 
main there  until  the  bank  should  draw  for  it,  or  get  it  in  some  other  way.  In 
other  words,  defendants  were  instructed  to  send  the  money  to  the  Exchange 
Bank  of  Denver,  and,  instead  of  complying  with  that  instruction,  they  placed 
it  in  the  Mastin  Bank  at  Kansas  City,  and  invited  the  former  to  come  to  Kan- 
sas City  and  get  it,  or  send  for  it,  as  would  best  suit  its  convenience.  If,  by 
force  of  some  general  usage  between  the  banks  named,  or  between  the  banks  in 
Kansas  City  and  the  banks  in  Denver,  or  by  some  special  agreement,  authority 
had  been  conferred  on  the  Mastin  Bank  to  receive  deposits  for  the  Exchange 
Bank,  the  position  assumed  by  defendants  would  be  more  tenable.  But  noth- 
ing of  that  kind  was  shown.  The  Exchange  Bank  did  not  keep  an  account 
with  the  Mastin  Bank  at  the  time  of  this  transaction,  and  the  alleged  usage 
was  not  shown  to  exist,  except  in  Kansas  City.  Whatever  the  custom  of  banks 
and  dealers  in  that  city  may  be  in  matters  of  this  kind,  it  could  not  confer  the 
authority  here  claimed  for  it.  The  Exchange  Bank  was  not  in  any  way  bound 
to  recognize  the  deposit  made  by  defendants  in  the  Mastin  Bank  for  its  use,  or 
to  take  any  action  in  respect  to  it.  For  the  purpose  of  transmitting  the  money, 
the  defendants  could  have  notified  the  Exchange  Bank  that  they  held  it  subject 
to  order,  and  the  act  would  have  been  just  as  effective.  That  the  money  was 
not  sent,  or  anything  that  could  symbolize  it,  is  too  plain  for  argument. 

§  689.  A  factor  should  follow  his  principaiPs  instructions  in  remitting funds^ 
or  adopt  the  visual  and  ordinary  means  to  effect  thai  end. 

The  language  of  the  deposit  slip  is,  "  Your  account  has  credit,"  which  means 
no  more  than  we  hold  for  your  use,  or,  we  have  a  sum  of  money,  and  3'ou  can  get 
it  whenever  you  may  apply  for  it.  Until  the  Denver  bank  should  agree  to  such 
holding  in  some  form,  or  should  send  for  the  money  by  di^aft,  or  otherwise,  no 
transfer  of  the  fund  would  take  place:    And  whether  this  would  have  been 
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(lone  by  the  Denver  bank  at  any  time  if  the  Mastin  Bank  had  continued  in 
business,  is  matter  for  conjecture  only.  They  were  not  bound  to  act,  and  we 
cannot  assume  that  they  would  have  taken  any  steps  to  get  the  money.  That 
is  not,  however,  of  any  importance  in  this  connection ;  it  is  only  necessary  to 
say  that  defendants  were  instructed  to  send  the  money  to  the  Exchange  Bank^ 
and  they  have  not  done  it.  That  they  acted  in  good  faith,  upon  the  assump- 
tion that  the  Exchange  Bank  would  accept  the  credit  in  tHe  Mastin  Bank,  and 
that  the  course  pursued  by  them  was  sanctioned  by  commercial  usage  at  Kansas 
City,  will  not  help  them.  They  should  have  put  the  money  into  the  Exchange 
Bank,  or  adopted  the  usual  and  ordinary  means  to  effect  that  end ;  and  having 
failed  to  do  either,  and  to  show  affirmatively  that  such  failure  was  not  the  cause 
of  the  loss,  they  must  be  held  for  the  amount. 

The  judgment  will  be  for  the  plaintiff. 

Judgment  accordingly, 

Dillon,  J.,  concurs. 

HAMILTON  V.  CUNNINGHAM. 
(Circuit  Court  for  Virginia:  2  MarahaU,  350-379.    1828.) 

Statement  of  Facts. — The  plaintiffs,  as  factors,  brought  this  action  to  recover 
for  advances  for  the  defendant.  Among  other  business  transacted  for  the  de- 
fendant at  New  York,  they  sold  two  sterling  bills,  on  credit,  taking  two  indorsed 
notes  for  the  same,  but  without  the  indorsement  of  the  purchaser.  The  notes 
taken  included  a  sum  received  on  another  note  sold  for  another  party.  The 
sale  of  bills  on  credit,  and  the  blending  of  the  proceeds  of  notes  belonging  to 
different  parties  in  one  note,  was  shown  to  be  according  to  a  usage  in  New 
York.  The  notes  went  to  protest,  but  the  factors  did  not  communicate  the  fact 
to  their  principal,  nor  were  the  notes  included  in  the  account  of  balance  sent. 
The  factors  brought  suit  on  the  notes  against  the  indorser,  but  did  not  sue  out 
execution.  They  did  not  charge  a  dd  credere  commission  for  any  of  the 
business. 

Opinion  by  Marshall,  0.  J. 

Before  I  proceed  to  the  point  on  which  this  cause  appears  to  me  to  depend, 
it  may  be  proper  to  notice  some  incidental  questions  which  have  been  suggested 
in  its  progress,  or  in  the  argument  on  the  case  agreed. 

§  690.  Liahility  of  a  factor  in  viingling  proceeds  of  notes  belonging  to  dif- 
ferent persons  in  one  note. 

It  was  contended  by  the  defendant,  at  the  trial  before  the  jury,  that  the 
plaintiffs,  by  mingling  the  property  of  the  defendant  with  that  of  others  in  a 
joint  note,  so  as  to  deprive  him  of  that  perfect  control  over  it  which  his  inter- 
est might  require,  or  at  least  to  embarrass  the  exercise  of  that  control,  had  so 
misconducted  themselves  in  their  agency  as  to  become  liable  for  the  debt.  I 
was  inclined  to  this  opinion,  but  placed  it  upon  the  usage  at  New  York.  The 
case  states  that  usage,  so  as  to  justify  the  conduct  of  the  agency,  and  this  is  no 
longer  a  question  in  the  cause;  but  I  think  it  proper  to  declare  that  I  satis- 
fied myself,  as  soon  as  I  looked  into  the  subject,  that  my  first  impression  was 
an  erroneous  one,  and  that  the  usage  of  New  York  conforms  to  the  general 
rule.  1  Livermore  on  Agency,  85.  He  quotes  Malynes  Lex.  Merc,  81,  82; 
MoUoy,  B.  3,  ch.  8,  sec.  4;  2  Dal.,  136,  n.  id.  134;  4  Dal.,  136;  Beawes  in  his 
Lex.  Merc,  p.  36  (of  the  6th  Dublin  edit.),  in  his  chapter  on  the  Law  of  Factors, 
etc.,  says:  "One  and  the  same  factor  may,  and  generally  does,  act  for  several 
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merchants,  who  must  run  the  joint  risk  of  his  actions,  though  they  are  mere 
strangers  to  one  another;  as  if  five  merchants  shall  remit  to  one  factor  five 
distinct  bales  of  goods,  and  the  factor  make  a  joint  sale  of  them  to  one  man, 
who  is  to  pay  one  moiety  down  and  the  other  at  six  months'  end,  if  the  buyer 
breaks  before  the  second  payment,  each  man  must  bear  a  proportional  share  of 
the  loss,  and  be  contented  to  accept  of  their  dividend  of  the  money  advanced." 

§  681.  A  factor  may  sell  upon  credit  when  Buch  i%  the  iisage,     {See  §  643.) 

That  the  bills  were  sold  upon  credit,  has  not  been. urged  against  the  agents 
as  misconduct,  because  they  gave  notice  thereof  to  their  principal,  who  acqui- 
esced in  the  sale.  Independent  of  this  fact,  the  sale  upon  credit  was  necessary 
and  I  usual  at  the  time,  and  was  within  the  power  to  sell.  But  the  defendant 
insists  on  the  fact  that  his  agents  received  notes  in  payment  for  the  bills,  which 
notes  had  been  given  some  time  before,  and  were  not  indorsed  by  the  purchasers 
of  the  bills.  These  circumstances  are  said  to  be  such  as  cast  suspicion  on  the 
notes,  and  ought  to  have  restrained  the  agent  from  taking  them. 

§  592.  The  fact  thut  a  factor  takes  a  note  without  the  indorsement  of  the  pur- 
chaser^ not  a  auspiciotcs  circumstance^  when. 

What  influence  these  circumstances,  connected  with  others,  might  have  on  a 
jury,  it  is  not  for  me  to  say.  They  are  presented  to  the  court,  in  the  case 
agreed  by  the  parties,  connected  with  no  other  circumstance  than  this:  that 
the  makers  of  the  note  were,  at  the  time,  considered  as  good.  If  A.  and  B. 
give  their  note  to  C.  oh  account  of  any  transaction  with  him,  and,  before  it 
becomes  payable,  C.  wishes  to  negotiate  it,  I  have  never  understood  that,  in  a 
oommercial  city,  this  is  an  unusual  circumstance  which  ought  to  discredit  the 
nota  If  I  am  correct  in  this,  I  can  perceive  no  distinction  between  taking  the 
note  having  three  months  to  run,  and  taking  the  note  of  C,  the  purchaser,  with 
D.  as  his  surety  on  the  same  credit.  The  whole  depends  on  the  relative  credit 
of  the  parties.  If  A.  and  B.  are  as  trustworthy  at  the  time  as  C.  and  D.,  I  can 
perceive  no  solid  reason  for  distinguishing  between  their  notes.  The  same  rea- 
soning excuses  the  agent  for  not  insisting  on  the  indorsement  of  the  purchaser. 
A  man  may  be  unwilling  to  put  his  name  on  an}''  paper,  and  this  might  render 
doubtful  notes  still  more  doubtful;  but  ought  not,  I  think,  to  discredit  the  notes 
of  men  whose  mercantile  standing  was  solid  at  the  time.  The  circumstances 
that  the  bills  were  sold  for  a  note  of  previous  date,  on  which  the  purchaser  did 
not  place  his  name,  are  not,  I  think,  per  se,  sutiicient  to  weigh  down  the  fact 
that  the  maker  and  indorser  were,  at  the  time,  in  good  credit. 

§  698.  Failure  of  factor  to  communicate  to  his  principal  the  name  of  a  luyer 
on  credit. 

Some  stress  has  been  laid  on  the  fact  that  the  name  of  the  purchaser  has 
not  been  communicated  to  the  defendant.  But  the  purchaser  was  not  respon- 
sible, and  the  agent  could  have  no  motive  for  communicating  it.  Had  it  been 
demanded,  suspicion  might  have  been  justified  by  withholding  it;  but  no  im- 
portance ought,  I  think,  to  be  attached  to  the  simple  omission  to  communicate 
it,  when  no  inqfiiries  were  made  on  the  subject. 

§  594.  Where  afdotor  takes  a  note^  whether  he  is  liable  for  failure  to  notify 
the  prirhcipal  of  non-payment* 

A  point  of  more  diificulty  has  been  very  much  pressed  in  the  argument;  It 
is  the  omission  of  the  agent  to  give  notice  of  the  non-payment  of  the  notes. 
It  is  laid  down  generally  by  Paley  and  Chitty,  that  it  is  the  duty  of  an  agent 
in  whose  hands  a.  bill  is  placed  for  collection,  to  give  immediate  notice  of  its 
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•dishonor.  Both  Paley  and  >Cbitty  adopt  the  rule  from  Beawes' Lex  Merca- 
toria,  in  his  chapter  on  Bills  of  Exchange,  etc.,  fig.  117  (6  Dublin  ed;,  373). 
The  passage  in  Bea\res  is  in  the  following  words:  "  It  is  incumbent  on  him 
to  whom  a  bill  is  remitted  in  commission,  1,  to  endeavor  to  procure  accept- 
ance; 2,  on  refusal,  to  protest  (if  not  forbidden),  though  not  expressly  ordered; 
3,  to  advise  the  remitter  of  the  receipt,  acceptance,  or  protesting  it,  and,  in  case 
of  the  latter,  to  send  the  protest  to  him;  4,  to  advise  any  third  person  that  i» 
or  may  be  concerned  in  it,  and  all  this  by  the  post's  return,  without  further 
delay.''  The  counsel  for  the  defendant  insists  that  ai  neglect  of  the  duty  thus 
prescribed  renders  the  agent  liable  for  the  amount  of  the  bill,  if  the  debt 
should  be  lost.  The  plaintiffs  contend  that  such  neglect  subjects  him  only  to 
compensation  for  the  injury  actually  sustained  from  that  cause.  It  is  plain, 
from  the  language  of  the  sentence,  that  the  author  could  not  mean  to  say  that 
the  failure  of  the  agent  in  any  part  of  the  duty  thus  prescribed  would  subject 
him,  under  all  circumstances,  to  the  payment  of  the  whole  bill,  if  it  should  be 
dishonored  by  non-payment  on  the  part  of  the  drawee.  It  is  declared  to  be 
equally  the  duty  of  the  agent  to  advise  the  remitter  of  the  receipt,,  accept- 
ance or  protest.  These  are  placed  in  the  text  on  the  same  footing.  But  it. 
'  will  not  be  pretended  that  the  omission  to  give  notice  of  the  receipt  of  the  bill, 
orof  its  acceptance,  would  render  the  agent  liable  for  its  amount  on  the  failure  of 
the  acceptor  to  pay.  The  defendant's  counsel,  however,  do  not  put  the  case  so 
strongly  as  to  insist  that  the  agent,  by  neglecting  any  particular  part  of  his 
duty,  becomes  responsible  for  the  whole  debt,  should  the  acceptor  fail.  They 
contend  that  he  is  in  the  same  situation  as  the  holder  of  a  bill,  or  as  if  he  had 
been  a  party  to  the  note,  and  incurs  the  same  responsibility,  for  any  neglect  of 
duty,  as  such  person  would  have  incurred.  The  plaintiffs  controvert  this 
proposition. 

§  695.  The /actor  is  liable  for  the  actual  loss  the  jprincipal  sustains  throibgh 
his  neglect. 

The  general  rule  appears  to  me  to  be,  that  a  person  acting  on  commission, 
who  by  his  misconduct  has  brought  loss  upon  his  principal,  is  responsible  td  the 
precise  extent  of  the  loss  produced  by  that  misconduct.  The  rule  is  very  well 
expressed  by  Mr.  Livermore,  in  his  valuable  treatise  on  Agency,  vol.  I,. p..  398. 
He  says:  ''The  loss  which  the  principal  has  sustained  by  reason  of  the  negli-» 
gence  of  his  agent,  I  should  take  to  be  the  true  measure  of  damages,  in  an 
action  founded  upon  that  negligence.  This  appears  to  follow-  from  the  very 
definition  of  damages,  being  a  recompense  given  by  the  jury  for  the  inj.ury  op 
wrong  done  to  the  party."  And  Beawes,  in  his  chapter  on  Factors,  etc.,  says: 
^^A  factor  is  but  a  servant  to  the  merchant,  and  receives  from  him,  in  lieu  of 
wages,  a  commission,"  etc.  "  He  ought  to  keep  strictly  to  the  tenor  of  his 
orders,  as  a  deviation  from  them,  even  in  the  most  minute  particular,  exposes 
him  to  make  ample  satisfaction  for  any  loss  that  may  accrue  from  his  non^ 
observance  of  them."  Again  he  says :  •'  A  factor  should  always  be  punctual  in 
the  advices  of  his  transactions  in  sales,  purchases,  affreightments,  and,.moiie 
especially,  in  draughts  by  exchange;  for  if  he  sells  goods  on  trusty, without 
giving  advice  thereof,  and  the  buyer  breaks,  hs  is  liable  to  trouble  for  his 
neglect;  and  if  he  draws  without  advising  his  having  done  so,  he  may  justly 
expect  to  have  his  bill  returned  protested."  The  rule  which  governs  human 
transactions  generally,  is,  that  compensation  shall  be  apportioned  to  the  injury; 
and  that  rule  is,  I  think,  applicable  to  principal  and  agent.  2  Wilson^  325;,  3 
Johns.  (N.  Y.),  186. 
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§  696.  The  rule  as  to  the  measure  of  damages  on,  commercial  popper  is  an  ex- 
ception from  the  general  rule,  but  does  not  apply  to  an  agent. 

To  this  general  rule  there  are  some  exceptions.  The  law  merchant  has  made 
one,  which  stands  on  reasons  peculiar  to  itself.  This  exception  relates  to  com- 
mercial paper.  For  the  benefit  of  trade,  and  to  avoid  endless  contention 
respecting  liabilities  on  paper  of  that  description,  a  set  of  positive  rules,  pre- 
scribing with  precision  the  exact  course  to  be  pursued  by  the  holder,  and  meas- 
uring the  damage  in  every  case  of  deviation,  has  been  substituted  by  merchants, 
instead  of  the  general  rule  of  law  that  the  person  chargeable  with  negligence 
shall  be  responsible  for  the  damages  actually  produced  by  his  misconduct. 
This  exception  applies  to  all  those  whose  names  are  on  the  paper,  and  to  a  per- 
son who  has  induced  an  indorser  to  take  a  bill  by  a  written  promise  to  accept, 
but  has  not,  I  think,  been  carried  farther.  I  do  not  think  it  has  been  extended 
to  an  agent  to  whom  commercial  paper  is  transmitted  for  collection,  but  who 
does  not  make  himself  a  party  to  that  paper  by  putting  his  name  upon  it.  I 
find  no  case  which  establishes  this  principle.  Beawes,  in  his  chapter  on  Bills 
of  Exchange,  etc.,  fig.  18,  says :  "  When  any  person  has  bills  sent  him  to  pro- 
cure an  acceptance,  with  directions  to  return  them  or  hold  them  at  the  order  of 
the  seconds,  etc.,  and  the  person  to  whom  they  are  sent  either  forgets  or  neg- 
lects to  demand  acceptance,  or  if  he  suffers  the  party  on  whom  they  are  drawn 
to  delay  their  acceptance,  and  the  drawer,  in  the  interim,  fail,  he  is  certainly 
very  blameworthy  for  his  carelessness  and  disregard  of  complying  with  his 
obligation,  though  this  will  not  subject  him  to  payment  of  their  value."  Mr. 
Beawes  adds:  "But  if  he  should  be  urged  and  pressed  to  procure  acceptance 
and  payment  of  a  bill  sent  him,  and  should  protract  or  defer  the  getting  it 
done,  and  the  acceptant,  being  ignorant  of  the  drawer's  circumstances,  declares 
he  would  have  accepted  it  had  it  been  timely  presented,  the  person  guilty  of  the 
neglect  will  be  obliged  to  make  good  the  loss  that  has  happened  to  his  corre- 
spondent purely  through  his  omission  and  carelessness." 

Both  these  cases  show,  very  clearly,  the  distinction  supposed  by  Mr.  Beawes 
to  exist  between  an  agent  to  whom  a  bill  is  remitted  for  collection  and  an  in- 
dorser. If  the  liability  of  an  agent  to  his  principal  was  the  same  with  that  of 
a  holder  to  his  indorser,  there  can  be  no  doubt  that  the  loss  would  be  his  in 
the  first  case  put;  and  that  it  would  be  equally  his,  in  the  last  case  put,  although 
the  drawee  should  not  declare  "  that  he  would  have  accepted  it  had  it  been 
timely  presented."  The  same  author,  in  the  same  chapter,  fig.  97,  says :  "  If  a 
remitter  in  commission  stands  del  credere  for  the  remisses,  he  acts  iiidiscreetly 
if  he  has  the  bills  made  payable  to  himself  or  order,  that  he  may  indorse 
them."  Among  other  reasons  for  this  opinion,  one  is,  2,  that  "  the  remitter,  by 
this  means,  makes  himself  liable,  not  only  to  answer  all  damages,  etc.,  to  his 
principal,  but  also  to  every  possessor  and  indorser  of  the  bill  after  him." 
"  3.  By  indorsing  the  bill  he  makes  it  his  own,  and  obliges  himself  on  the  ac- 
count of  his  principal,  not  only  for  the  value  by  him  received,  but  for  all  other 
charges  and  re-exchanges."  "  And  though  a  remitter  by  commission  does  not 
stand  del  credere,  he  acts  with  equal  imprudence  in  having  the  bills  made  pay- 
able to  himself  or  order,  and  then  indorses  them,  for  thereby  he  eflFectually  en- 
gages himself  to  stand  del  credere,  without  reaping  any  advantage  therefrom." 
These  passages  show  that  Mr.  Beawes  takes  a  clear  distinction  between  tho 
relation  in  which  an  agent  for  collection  stands  to  his  principal,  and  that  in 
which  the  holder  of  a  bill  stands  to  the  drawer  or  indorser.  The  same  negli- 
gence or  omission  which  will  deprive  the  holder  of  all  recourse  against  the 
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drawer  or  indorser  will  not  subject  the  agent  to  his  principal  to  the  extent  of 
the  bill  placed  in  his  hands  for  collection.  His  name  is  not  on  the  bill,  and  the 
law  merchant  does  not  apply  to  him.     8  East,  242. 

The  case  of  Bridges  u  Berry,  3  Taunton,  130,  was  a  bill  drawn  by  the  de- 
fendant himself.  The  decision,  that  the  neglect  of  the  holder  to  give  notice  to 
the  drawer  of  its  dishonor,  deprived  the  holder  of  his  recourse  against  the 
drawer  for  a  pre-existing  debt,  as  a  security  for  which  this  bill  was  given,  be- 
longs to  a  different  and  a  much  more  difficult  question,  which  I  am  about  to 
examine. 

§  597.  The  autJuyritiea  examined  as  to  the  liability  of  a  factor  in  failing  to 
notify  hisprinGipal  of  the  non-payment  of  a  note  taken  on  a  sale. 

The  main  question  in  the  cause,  and  I  will  not  aflfect  to  consider  it  a  clear 
one,  is  this:  Have  the  plaintiffs,  by  their  conduct  respecting  these  notes,  made 
them  absolute  payment  towards  the  discharge  of  the  debt  due  to  them  from  the 
defendant?  Have  they  made  the  notes  their  own?  The  parties  stood  towards 
each  other  in  the  double  relation  of  principal  and  agent,  and  of  debtor  and 
creditor.  This  double  relation  does  not  sink  either  character,  nor  lessen  the  ob- 
ligations imposed  by  either.  That  these  notes  were  not  applied  in  part  pay- 
ment of  a  pre-existing,  ascertained  and  fixed  debt,  but  to  the  credit  of  the 
defendant  in  a  running  account,  in  which  he  was  uniformly  the  debtor,  is  not,* 
I  think,  a  material  circumstance.  The  transaction  was  not  a  sale  of  the  bills 
of  exchange,  or  of  the  notes,  by  the  defendant  to  the  plaintiffs,  but  an  appli- 
cation of  those  bills,  and  of  the  notes  for  which  they  were  sold,  to  his  credit 
with  them,  in  the  ordinary  way  in  which  such  paper  is  credited;  that  is,  provis- 
ionally, to  become  absolute  in  their  payment,  or  on  such  other  event  as  may 
authorize  the  debtor  to  consider  them  as  paid.  It  is  admitted  to  be  incumbent 
on  the  person  receiving  negotiable  paper  under  these  circumstances,  to  use  due 
diligence  to  obtain  its  acceptance  and  payment ;  and  that  neglect  in  these  re- 
spects converts  the  provisional  into  an  absolute  payment.  But  due  diligence,  it 
is  alleged,  has  been  used  in  this  case;  and  the  charge  against  the  agents  and 
creditors  is,  that  they  did  not  give  notice  that  the  notes  were  dishonored. 
Mr.  Chitty,  page  126,  says:  "The  effect  of  taking  a  bill  of  exchange  or  prom- 
issory note  in  satisfaction  of  a  precedent  defbt  is,  that  the  creditor  cannot  pro- 
ceed in  an  action  for  such  debt  without  showing  that  he  has  used  due  diligence 
to  obtain  acceptance  or  payment ;  and  also  showing,  if  the  defendant  was  a 
party  thereto,  or  delivered  it  to  the  plaintiff,  that  the  defendant  had  due  notice 
of  the  dishonor." 

Elementary  writers  sometimes  state  general  rules  as  if  they  were  universal; 
and  do  not  always  make  those  discriminations  which  a  comparison  of  the  oases 
themselves  shows  ought  to  be  made,  nor  trace  results  to  the  true  principle 
which  produces  them.  Chitty  is,  undoubtedl}'^,  a  very  respectable  writer;  but 
when  he  carries  a  rule  farther  than  the  cases  have  carried  it,  the .  proposition 
he  states  rests  upon  his  own  authority  entirely ;  and  when  t&e  dictum  stands 
alone,  unaccompanied  by  the  principle  on  which  it  is  founded,  there  is  the 
more  reason  for  searching  out  the  principle,  and  inquiring  whether  that  will 
comprehend  the  case  which  the  dictum  will  comprehend.  If  it  will  not,  we 
may  conclude  that  the  writer  has  expressed  himself  carelessly,  and  may  with- 
hold our  assent  from  his  proposition  in  the  broad  terms  in  which  he  states  it. 
In  this  case  Mr.  Chitty  makes  it  indispensable  that  the  defendant  should  have 
due  notice  of  the  dishonor  of  a  note  given,  provisionally,  in  payment  of  a  debt. 
In  general,  the  person  who  delivers  such  note  has  his  recourse  against  some 


otb^  person,  and  that  recourse  may  be  lost  if  immediate  measures  be  not 
taken  to  enforce  the  claim.  In  any  case  there  is  an  actual  loss,  or  the  law  sup- 
poses a  loss  of  the  debt,  and  throws  the  hazard  on  him  whose  negligence  has 
produced  it.  Mr.  Ghitty  lays  down  the  rule  as  if  it  did  not  depend  on  the 
fact  that  there  were  other  persons  whose  responsibility  might  be  aflFected  by 
the  want  of  notice.  The  authorities  on  which  ho  relies  for  this  broad  proposi- 
tion are  an  act  of  parliament  passed  in  the  fourth  year  of  the  reign  of  Queen 
Anne,  and  Bridges  v.  Berry,  3  Taunton,  130.  The  act  of  parliament  is  not 
supposed  to  aflFect  this  case.  It  may,  however,  be  proper  to  advert  to  it.  It 
enacts  that  'Mf  any  person  accept  any  bill,  for  and  in  satisfaction  of  any 
former  debt,  etc.,  the  same  shall  be  esteemed  a  complete  payment  of  such  debt, 
if  the  person  do  not  take  his  due  course  to  obtain  payment  thereoif,"  etc.  Mr. 
Chitty  may  have  founded  himself  on  his  construction  of  this  statute;  so  faraa 
he  has  done  so,  his  authority  is  inapplicable  to  this  case. 

Bridges  v.  Berry  was  an  action  brought  against  the  acceptor  of  a  bill  of  ex- 
change, who,  when  the  bill  fell  due,  obtained  time  and  gave  the  holder  a  bill 
drawn  and  indorsed  by  himself  on  one  Ivory,  payable  two  months  after  date. 
This  bill  was  dishonored,  and  the  plaintiff  omitted  to  give  notice  of  its  non-pay- 
ment to  the  drawer.  At  the  trial,  it  was  admitted  that  the  plaintiff  could  not 
recover  upon  it,  but  he  insisted  that  it  constituted  no  bar  to  a  recovery  of  the 
original  debt.  The  court  determined  that  it  was  a  bar;  and  if  no  reason  bad 
been  given  for  the  opinion,  I  should  admit  that  the  case  supported  the  princi- 
ple for  which  it  is  cited.  But  the  court  does  give  a  reason;  it  is  that  the  de- 
fendant himself  had  a  right  to  sue  other  persons,  and  that  the  plaintiff,  by  not 
giving  him  due  notice  of  its  dishonor,  had  put  it  out  of  his  power  to  recover 
what  was  due  thereupon.  This  is  not  an  argument  mixed  up  with  other  argu- 
ments conducing  to  the  judgment  of  the  court,  but  is  the  very  principle  of  that 
judgment.  It  is  the  distinction  taken  in  that  case,  and  one  cited  in  argument. 
It  is  the  very  foundation  of  the  judgment,  a  fact  without  which  the  judgment 
would  not  have  been  rendered.  I  will  take  the  liberty  to  say  that  this  decision^ 
if  not  inconsiderately  made,  has  been  very  carelessly  reported.  The  defendant 
was  the  drawer  and  indorser  of  the  bill  which  was  dishonored.  His  recourse 
upon  it,  therefore,  could  have  been  only  against  the  acceptor.  His  right  to  re- 
cover against  the  acceptor  depended  on  having  funds  in  his  hands,  and  the  ability 
to  recover  could  be  lost  only  by  the  insolvency  of  the  acceptor.  Neither  of 
these  essential  facts  is  stated  in  the  report,  but  the  opinion  of  the  court  ia 
founded  on  them,  and  in  applying  the  case  we  must  suppose  their  existence. 
Here,  then,  is  an  actual  loss  sustained  by  the  debtor,  to  the  amount  of  the  bill^ 
and  his  exoneration  from  the  original  debt  is  made  to  depend  on  that  loss. 
The  case,  therefore,  does  not  support  the  broad  principle  which  Mr.  Chitty  ha» 
extracted  from  it. 

I  cannot  forbear  noticing  the  distinction  taken  between  the  right  to  recover 
on  the  bill  which  had  been  dishonored,  and  on  the  original  debt.  It  was  ad- 
mitted that  no  suit  could  be  sustained  on  the  dishonored  bill.  Why?  Because 
the  law  merchant  applied  to  it,  and  the  doctrine  of  notice  discharged  the  drawer 
and  indorser.  If  this  necessarily  applied  to  the  debt  on  account  of  which  the 
bill  was  given,  then  there  could  be  as  little  question  in  a  suit  for  that  debt  as 
on  the  bill.  The  law  merchant  would  settle  one  case  as  positively  as  the  other; 
but  while  the  claim  on  the  bill  was  abandoned  as  desperate,  that  for  the  origi- 
nal debt  was  defeated  only  by  the  consideration  of  actual  loss  sustained  in  conse- 
quence of  the  negligence  of  the  creditor  who  was  the  holder  of  the  bill.    Thia 
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distinction  is  still  more  strongly  marked  in  Bishop «;.  Eowe  and  Same  v.  Bayly^ 
3  Maule  &  Selwyn,  362.  The  suit  against  Rowe  was  on  a  bill  of  exchange^ 
dmwn  and  indorsed  by  himself,  and  accepted  by  J.  Bayly.  It  was  also  in- 
dorsed by  the  plaintiflF,  and  was  discounted  at  bank  for  Tucker.  The  bill  waa 
dishonored,  and  due  notice  given.  The  money  was  in  part  paid,  and,  for  the- 
residue,  amounting  to  £100,  Tucker  drew  a  bill  on  Lewis,  payable  to  the  plaint- 
iff, which  the  plaintiff  indorsed,  and  carried  to  the  bank.  This  bill  was  also- 
dishonored,  but  no  notice  given  to  Tucker.  It  was  insisted  that,  because 
the  remedy  on  the  substituted  bill  was  lost,  no  action  could  be  main- 
tained on  the  original  debt.  A  verdict  was  taken  for  the  plaintiff,  and  a  rule 
to  show  cause  why  a  new  trial  should  not  be  granted  %vas  discharged.  Lord 
Ellen  borough  laid  some  stress  on  the  circumstance  that  the  name  of  Tucker^ 
though  the  person  for  whom  the  original  bill  was  discounted,  and  who  was, 
consequently,  the  debtor  in  fact,  was  not  on  it.  Tucker  was,  therefore,  a  per- 
son intervening,  and  his  bill  was  accepted,  not  for  and  in  satisfaction  of  a  for- 
mer debt,  under  the  statute  of  Anne,  but  for  the  chance  of  its  being  productive. 
The  plaintiff  might  have  returned  it  presently,  or  within  a  reasonable  time;  and 
when  the  bill  is  dishonored,  unless  it  had  been  received  in  satisfaction  of  a  for- 
mer debt,  he  was  not  bound  to  go  farther.  Lord  Ellen  borough  expressed  great 
doubt,  but  was  finally  of  opinion,  that  the  original  creditor  was  not  bound  to 
prove  that  notice  was  given  to  the  drawer  of  the  substituted  bill,  especially 
where  the  name  of  that  drawer  was  not  on  the  bill  which  constituted  the  origi- 
nal debt  for  which  the  suit  was  brought.  Le  Blanc,  J.,  was  of  opiuion  that  no 
action  could  have  been  maintained  on  the  substituted  bill  for  want  of  notice; 
but  that  the  substituted  bill  was  no  payment  of  the  original  bill,  unless  some- 
thing had  been  done  to  discharge  the  party  to  that  bill.  If  he  could  have  shown? 
that  by  the  laokes  of  the  plaintiff  in  the  coui-se  of  this  negotiation  he  had  lost 
JBIOO,  or  that  he  had  been  prevented  from  suing  on  the  £100  bill,  he  might 
have  made  out  a  defense.  Bayley,  J.,  was  of  opinion  that,  if  the  defendant  had 
proved  that  Tucker  drew  on  funds  in  the  hands  of  the  drawee,  the  defense 
might  have  been  sustained,  but,  not  having  shown  this  fact,  he  had  not  made 
out  his  defense. 

This  was  undoubtedly  a  case  in  which  the  inclination  of  the  court  might  be 
excusably  in  favor  of  the  plaintiff,  for  justice  was  plainly  and  strongly  with 
him.  The  principle  in  this  case,  as  in  Bridges  v.  Berry,  is,  that  if  a  bill  be 
received  as  provisional  payment,  the  omission  to  give  due  notice  of  its  dis- 
honor deprives  the  creditor  of  his  action  on  that  bill,  but  does  not  compel  him 
to  take  it  as  absolute  payment,  or  deprive  him  of  his  action  on  the  original 
debt,  farther  than  damage  has  been  sustained,  actually  or  in  legal  supposition,, 
by  the  debtor.  In  both  cases  the  possible  damage  was  the  loss  of  the  funds 
which  the  drawer  might  have  in  the  hands  of  the  drawee.  The  court  of  com- 
mon pleas  seems  to  have  assumed  the  existence  of  such  funds ;  the  court  of 
king's  bench  required  proof  of  the  fact.  They  both  show  how  entirely  the 
question  whether  a  provisional  becomes  an  absolute  payment  depends  on  circum- 
stances, and  how  carefully  all  those  circumstances  are  to  be  considered.  Both, 
these  cases  turn  singly  on  the  omission  to  give  notice,  unaccompanied  with  any 
positive  act  on  the  part  of  the  creditor;  circumstances  may  undoubtedly  raise 
a  legal  presumption  against  the  person  who  is  creditor  or  agent,  or  both,  which 
may  charge  him  with  the  loss,  if  he  is  merely  an  agent,  or  convert  a  provis- 
ional into  an  absolute  payment,  if  he  is  a  creditor.    Some  strong  cases  of  thig. 
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description  have  been  cited,  which,  though  decisions  at  nisi  privs^  are  not  to 
be  absolutely  disregarded. 

In  Edgar  v.  Bumstead,  1  Camp.  N.  P.  0.,  411,  the  plaintiff,  an  insuiunce 
broker,  had  paid  money  assured  for  an  insolvent  underwriter,  not  knowing 
his  insolvency  at  the  time.  Lord  Ellenborough  was  of  opinion  that  it 
could  not  be  recovered  back.  This  opinion  was  placed  on  the  known  course 
of  dealing  between  the  insurance  broker,  the  merchant  and  the  underwriter. 
The  agent,  if  not  acting  del  credere^  would  certainly  not  have  been  liable  for 
the  insolvency  of  the  underwriter,  yet  the  act  of  voluntary  payment,  though 
made  by  mistake,  fixed  the  debt  due  from  the  underwriter  on  him,  and  made 
it  his  own.  In  Jameson  and  another  v.  Swainstone,  2  Camp.  jN".  P.  0.,  546, 
the  plaintiffs,  who  were  insurance  brokers,  had  effected  a  policy  for  the  de- 
fendant on  a  vessel,  which  was  afterwards  stranded,  and  the  plaintiffs  ad- 
vanced considerable  sums  of  money  to  refit  her  for  the  voyage.  An  average 
loss  was  adjusted  in  May,  1806,  upon  which  the  plaintiffs  transmitted  an  ac- 
count to  the  defendant,  debiting  him  with  their  advances,  and  giving  him 
credit  for  the  average  loss  due  from  the  underwriters.  The  balance  due  on 
this  account  was  immediately  paid.  In  the  month  of  August  following,  which 
was  the  usual  time  of  settling  between  the  brokers  and  the  underwriters,  the 
plaintiffs  called  upon  the  underwriters,  some  of  whom  refused  to  pay,  on  the 
ground  of  insolvency.  Different  applications  were  afterwards  made,  but  with- 
out success.  In  August,  1808,  the  plaintiffs  transmitted  another  account  to 
the  defendant,  claiming  the  sum  due  from  the  insolvent  underwriters;  on  their 
refusal  to  pay,  a  suit  was  instituted,  and  at  the  trial,  Mansfield,  chief  justice, 
said  he  was  of  opinion  that,  after  so  great  a  lapse  of  time  between  rendering 
the  two  accounts,  the  brokers,  as  between  themselves  and  their  principal,  must 
be  presumed  either  to  have  received  actual  payment  from  the  underwriters,  or 
to  have  settled  with  them  some  other  way.  For  the  purpose  of  recovering 
from  the  defendant,  they  should  have  apprised  him  in  August,  1S06,  of  the 
state  of  the  underwriters,  who,  he  was  naturally  led  to  suppose,  had  settled 
with  the  brokers ;  and  their  silence  had  deprived  him,  for  the  space  of  two 
years,  of  all  opportunities  of  enforcing  the  policies  of  insurance.  The  verdict 
was  for  the  defendant.  This  is  a  case  of  simple  agency.  The  delay  will  be 
admitted  to  have  been  such  as  to  justify  the  opinion  of  the  assured  that  the 
money  had  been  received  by  the  brokers.  But  the  language  of  the  judge 
shows  clearly  that  immediate  notice  of  the  failure  of  the  underwriters  ought 
to  have  been  given,  and  we  are  left  to  conjecture  for  what  length  of  time  the 
laches  of  the  agent  might  have  been  excused.  These  cases,  as  well  as  those  of 
Andrew  v,  Kobinson  et  aZ.,  3  Camp.  N.  P.  C,  199,  and  Ovington  v.  Bell  et  al, 
id.,  237,  show  on  what  nice  circumstances  these  questions  turn. 

In  the  case  under  consideration,  a  bill  of  exchange  was  remitted  to  the 
plaintiffs  by  the  defendant,  Avho  was  a  debtor  to  the  plaintiffs,  in  a  letter  of  the 
25th  of  November,  1825,  directing  them  .to  sell  it,  and  to  place  the  proceeds  to 
his  credit  with  them.  This  bill  was  sold  on  the  7th  of  December,  partly  for 
cash  and  partly  for  negotiable  notes,  payable  in  March,  1826,  which  were  in- 
dorsed to  the  plaintiffs,  and  placed  by  them  in  bank  for  collection.  Notice  of 
the  sale  was  given  to  the  defendant  the  succeeding  day,  and  an  account  trans- 
mitted to  him  on  the  13th  of  January,  1826,  in  which  he  was  credited  for  the 
proceeds  of  the  bill.  The  money  and  the  notes  constituted  two  distinct  items 
of  credit.     Thus  far  the  conduct  of  the  agents  was  unexceptionable.     The  bill 
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was  transmitted  to  them  to  be  converted  into  available  funds,  and  if  they  sold 
it  upon  credit,  the  notes  might  have  been  payable  to  the  defendant,  in  which 
case  they  must  have  been  transmitted  to  him  to  be  indorsed,  and  returned  for 
collection,  or  might  be  made  immediately  payable  to  themselves.  The  latter 
course  was  more  convenient  to  the  parties,  but  it  subjected  the  agents,  how- 
ever correct  in  itself,  to  any  disadvantage  connected  with  it. 

In  March,  1826,  the  notes  were  regularly  protested  for  non-payment.  Ac- 
cording to  commercial  usage,  tlie  plaintiffs  ought  to  have  given  the  defendant 
immediate  notice  of  their  dishonor,  and  thus  have  put  it  in  his  power  to  direct 
such  measures  as  his  view  of  circumstances  might  suggest.  No  doubt  he  would 
have  been  guided  by  the  advice  of  the  plaintiffs;  but  he  had  a  right  to  the  ex- 
ercise of  his  judgment,  and  the  plaintiffs  ought  to  have  enabled  him  to  exercise 
it.  The  correspondence  between  the  parties  was  regular  and  frequent,  yet  no 
hint  was  given  of  the  non-payment  of  these  notes  until  the  13th  of  June,  1826. 
From  the  silence  of  the  plaintiffs  respecting  these  notes,  through  the  whole  of 
this  correspondence,  the  defendant  had  certainly  a  right  to  presume  that  they 
were  paid,  and  had  undoubtedly  a  claim  upon  the  plaintiffs  commensurate  with 
their  actual  damages.  The  rule  by  which  these  damages  would  be  ascertained 
is  not  now  the  question.  The  defendant  insists  that  the  payment  has  become 
absolute  without  entering  upon  this  inquiry.  If  the  case  stopped  at  this  point, 
I  believe  my  opinion  would  be  against  him.  But  it  does  not  stop  at  this  point. 
It  is  unnecessary  to  discuss  the  intricate  questions  which  would  arise  in  this 
stage  of  the  cause,  the  notes  being  negotiable  paper,  because  my  opinion  turns 
chiefly  on  the  acts  of  commission  on  the  part  of  the  plaintiffs,  taken  in  connec- 
tion with  this  act  of  omission  and  with  another  which  will  be  hereafter  noticed. 

On  the  21st  of  April,  1826,  James  Hamilton  visited  the  defendant  in  Peters- 
burg, and  received  from  him  a  very  considerable  payment  on  account  of  the 
debt  to  them,  without  mentioning  the  non-payment  of  the  notes.  This  fact  is 
a  strong  circumstance  to  show  that  the  plaintiffs  relied  on  the  notes.  It  is  said 
not  to  be  shown  that  Hamilton  was  the  partner  who  transacted  the  business, 
or  that  he  was  acquainted  with  the  fact.  This  might  be  an  important  inquiry 
in  a  criminal  prosecution,  but  i|i  a  civil  action,  brought  by  the  firm  of  Hainil- 
ton,  Donaldson  &  Co.,  all  the  partners,  as  residents  of  New  York,  must,  I  think, 
be  presumed,  unless  the  contrary  be  shown,  to  be  residents,  to  be  active  partners, 
and  to  be  acquainted  with  the  whole  transaction.  The  silence  of  Mr.  Hamil- 
ton is  the  silence  of  the  firm.  A  still  more  important  fact  remains  to  be  con- 
sidered. On  the  5th  of  May,  1826,  the  plaintiffs  wrote  a  letter  to  the  defendant 
concerning  their  increased  responsibility  for  him,  in  which  they  recognize  the 
.account  transmitted  in  January,  and  restate  the  balance  between  them  upon 
the  principle  that  the  notes  were  paid.  This  is,  I  think,  equivalent  to  an 
account  in  which  unconditional  credit  should  be  given  for  the  notes.  They 
were  then  dishonored.  The  plaintiffs  give  no  notice  of  their  dishonor,  but 
credit  the  defendant  for  them.  Had  the  relation  between  the  parties  been 
merely  that  of  principal  and  agent,  and  the  plaintiffs,  instead  of  crediting  the 
defendant  for  the  notes,  had  paid  their  amount,  the  case  would  have  been  much 
stronger  than  that  of  Edgar  v,  Bumstead,  because  the  money  would  have  been 
paid,  not  through  mistake,  but  with  full  knowledge  of  the  insolvency  of  the 
parties  to  the  notes.  Between  the  payment  of  the  money  by  a  mere  agent,  and 
the  transmission  of  what  is  equivalent  to  an  acknowledgment  of  the  payment 
of  the  notes  by  a  person  who  is  at  the  same  time  agent  and  debtor,  the  distinc- 
tion, I  think,  cannot  easily  be  drawn. 
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I  have  said  that  there  is  still  another  act  of  omission  which  has  considerable  ith- 
fluence  on  this  case.  That  is,  the  failure  to  enforce  the  jnclgment  which  has  been 
obtained,  or  to  show  otherwise  the  insolvency  of  those  who  are  liable  for  thom^ 
I  readily  admit  that  in  general  it  is  sufficient  for  him  who  has  received  negoti- 
able paper  as  a  provisional  payment,  to  present  it  for  acceptance  and  to  demand 
payment,  and  in  the  event  of  the  bill's  being  dishonored  he  may  return  it  and 
recur  to  his  original  claim.  Had  these  notes  stood  in  the  name  of  the  defend- 
ant, this  course  would  have  been  sufficient.  But  they  are  in  the  name  of  the 
plaintiffs,  and  have  been  put  in  suit  in  their  name.  If  the  notes  had  been  sent 
to  the  defendant  with  the  name  of  the  plaintiffs  on  them,  they  would,  accord- 
ing to  the  cases,  have  been  responsible.  Lefevre  v.  Floyd,  reported  in  1  Marsh., 
318;  and  5  Taunt.,  749,  is  expressly  in  point.  They  have,  by  putting  the 
notes  in  suit,  placed  their  names  upon  them,  and  have  disabled  themselves  from 
striking  them  off.  They  have  taken  upon  themselves  to  collect  the  money  b}*- 
suit,  and  ought  to  show  their  inability  to  do  so  before  they  can  come  against 
the  defendant.  The  defendant  has  been  prevented  from  exercising  any  power 
over  these  notes  by  compromise,  or  otherwise,  by  the  acts  and  omissions  of  the 
plaintiffs.  The  plaintiffs  have  undertaken  to  collect  the  money  by  suit.  Under 
these  circumstances,  I  think,  they  cannot  recover  the  amount  of  these  notes  in 
this  action. 

Judgment  must  be  entered  for  the  lesser  sum  found  by  the  jury. 

BURRILL  V.  PHILLIPS. 
(Circuit  Court  for  Rhode  Island:  1  Gallison,  360-363.     1812.) 

Statement  of  Facts. — Plaintiff,  a  factor,  sold  goods  on  credit,  and  the  pur- 
chaser failed.  He  then  sued  to  recover  advances  made  on  the  goods.  De- 
fenses, that  he  was  negligent  in  selling  the  goods  to  parties  whose  credit  was 
doubtful,  and  that  the  advances  were  made  exclusively  on  the  credit  of  the 
goods. 

§  598.  A  factor  is  iound  to  good  faith  and  reasonable  dUigence. 

Charge  by  Story,  J. 

As  to  the  law  applicable  to  the  facts  before  the  jury,  I  take  it  to  be  well 
settled,  that  a  factor,  in  making  sales  of  goods  on  consignment,  is  bound  not 
only  to  good  faith,  but  to  reasonable  diligence.  It  is  not  sufficient  that  he  has 
been  guilty  of  no  fraud,  or  of  no  gross  negligence,  which  would  carry  with  it 
the  insignia  of  fraud.  He  is  required  to  act  with  reasonable  care  and  prudence 
in  his  employment,  and  exercise  his  judgment  after  proper  inquiries  and  pre- 
cautions. If  he  shut  his  eyes  against  the  light,  or  sell  to  a  person,  without  in- 
quiry, when  ordinary  diligence  would  have  enabled  him  to  learn  the  discredit 
or  insolvency  of  the  party,  I  cannot  admit  that  he  is  discharged  from  respon- 
sibility to  his  principal.  So,  also,  he  shall  not  be  permitted  to  sell  his  own 
goods  to  the  party,  and  take  security,  and  at  the  same  time  to  sell  the  goods  of 
his  principal  to  the  same  party  without  security.  For  he  is  bound  to  exercise 
at  least  as  much  diligence  and  care,  as  to  his  factorage,  as  his  own  private  con- 
cerns. And  in  the  supposed  case,  it  may  well  afford  ground  of  presumption^ 
that  the  factor  had  knowledge  of  some  latent  defect  of  credit,  although  in  the 
commercial  world  in  general  the  purchaser  stood  with  a  fair  character.  I  do 
not,  however,  think  that  the  same  presumption  would  ordinarily  arise  from  the 
mere  fact  of  the  factor's  taking  security  for  advances  made  to  the  purchaser 
in  money ^  or  even  receiving  a  premium  for  such  advances.     He  may  well  refuse 
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to  lend  his  own  money  without  security  or  a  premium,  upon  grounds  altogether 
distinct  from  a  doubt  of  the  solvency  of  the  party.  And  in  the  present  case  it 
is  shown  not  to  be  an  uncommon  course  in  trade. 

§  599.    What  is  necessary  to  suppoi't  a  charge  of  negligence  against  a  factor. 

In  order  to  aflfect  the  factor  with  the  imputation  of  negligence,  it  is  not 
necessary  that  he  should  absolutely  know  that  the  party  was  discredited.  It  is 
sufficient  if  he  have  notice  of  facts  which  ought  to  put  a  person  of  ordinary 
prudence  on  his  guard.  For,  as  in  equity  causes,  the  factor  will  be  held  affected 
with  notice  if  the  facts  be  such  as  ought  to  have  put  him  upon  further  inquiry. 
A  sale,  therefore,  if  made  under  circumstances  of  real  or  constructive  notice, 
will  be  considered  as  made  at  the  risk  and  on  the  account  of  the  factor,  and 
the  principal  may  well,  in  a  suit  like  the  present,  avail  himself  of  that  claim. 

§  600.  In  the  absence  of  evidence  to  the  contrary^  advances  a/re  considered 
made  on  the^joint  credit  of  the  party  and  the  property.     {See  §  636.) 

As  to  the  point  that  the  advances  were  made  exclusively  on  the  credit  of  the 
fund  without  recourse  to  the  principal,  it  is  a  mere  question  of  evidence. 
There  may  be  an  agreement  between  the  parties  which  shall  have  this  effect; 
and  it  cannot  be  doubted  that  such  an  agreement  would,  in  point  of  law,  be 
valid.  It  amounts  to  no  more  than  the  common  case  of  selling  with  a  del 
credere  commission.  But  such  an  agreement  is  not  legally  to  be  inferred  from 
the  mere  relation  of  principal  and  factor.  Advances  between  them  are  con- 
sidered by  the  general  law  as  made  on  the  joint  credit  of  the  fund  and  the 
party ;  and  the  factor  may  relinquish  his  lien  01  the  fund  without  at  all  affect- 
ing his  personal  remedy.  When,  therefore,  a  party  sets  up  such  an  agreement,  as  it 
is  in  derogation  of  the  general  law,  he  is  bound  to  make  out  in  proof  the  agree- 
ment, and  no  presumptions  of  law  arise  in  his  favor. 

On  the  whole,  if  the  jury  are  of  opinion  that  the  facts  of  the  case  prove  such 
an  agreement  to  consider  the  cotton  as  the  exclusive  fund  of  payment,  or  if 
they  believe  that  the  plaintiff  had  knowledge  of  facts  which  ought  to  have  put 
him  on  inquiry,  or  which  afford  a  fair  presumption  of  impending  insolvency, 
then  the  verdict  ought  to  be  for  the  defendant ;  otherwise  for  the  plaintiff. 

FORRESTIER  v.  BORDMAN. 
(Circuit  Court  for  Massachusetts:  1  Story,  4S-56.    1839.) 

Statement  of  Facts. —  The  plaintiff  in  this  case,  a  factor,  sold  goods  on 
credit;  the  buyer  failed,  and  he  now  sues  for  advances  made  on  the  goods. 
The  defendant  shipped  flour,  in  the  charge  of  Williams,  as  supercargo,  who  sold 
a  part  of  the  flour,  and  finding  it  diflicult  to  sell  the  remaining  portion,  took  it 
to  Batavia,  and  instructed  the  plaintiff  to  sell  it. 

Charge  by  Story,  J. 

The  first  point  made  at  the  bar  is,  that  Williams,  the  supercargo,  had  no  au- 
thority to  carry  the  flour  to  Batavia  and  to  sell  it  there,  under  the  terms  of  his 
instructions.  The  voyage  contemplated  was  to  several  ports  of  South  America, 
where  it  was  supposed  that  the  flour  might  and  would  be  sold,  and  from  hence 
the  vessel  was  to  proceed  to  India,  for  a  return  cargo.  Certainly  the  instruc- 
tions, in  their  terms,  did  not  contemplate  any  other  event  than  a  sale  of  all  the 
flour  at  some  one  or  more  of  the  South  American  ports.  It  turned  out,  how- 
ever, that  the  flour  could  not  all  be  sold  at  the  South  American  ports,  or  at 
least  not  sold  unless  at  an  enormous  sacrifice.  The  parties  had  not  looked  for 
any  such  event. 
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§  601.  DvMi  of  supercargo  where  he  cannot  comply  with  the  terms  of  his  inr 
stricctions. 

What,  then,  was  it  the  duty  of  the  supercargo  to  do,  in  such  a  case  of  unex- 
pected occurrence,  not  within  the  contemplation  of  the  instructions?  Was  he 
to  sacrifice  the  flour,  or  throw  it  overboard  ?  No  one  pretends  that  it  was  in- 
tended to  be  brought  back  again  to  the  United  States  under  any  circumstances. 
It  would  probably  have  been  spoiled  and  ruined  on  the  return  voyage,  and  come 
home  utterly  worthless.  Now,  I  take  it  to  be  clear  that  if,  by  some  sudden 
emergency,  or  supervening  necessity,  or  other  unexpected  event,  it  becomes  im- 
possible for  the  supercargo  to  comply  with  the  exact  terms  of  his  instructions, 
or  a  literal  compliance  therewith  would  frustrate  the  objects  of  the  owner,  and 
amount  to  a  total  sacrifice  of  his  interests,  it  becomes  the  duty  of  the  super- 
cargo, under  such  circumstances,  to  do  the  best  he  can,  in  the  exercise  of  a  sound 
discretion,  to  prevent  a  total  loss  to  his  owner;  and  if  he  acts  honafide^  and 
exercises  a  reasonable  discretion,  his  acts  will  bind  the  owner.  He  becomes,  in 
such  a  case,  an  agent  from  necessity  for  the  owner.  Suppose,  for  example,  that 
a  cargo  of  a  perishable  nature  is  shipped  on  a  voyage,  and  is  to'  be  carried  to  a 
particular  port  of  destination,  and  there  sold,  and  the  ship  should  in  the  course 
of  the  voyage  meet  with  a  storm,  which  should  disable  her,  and  she  should  go  into 
a  port  of  necessity  to  refit ;  and  that  the  cargo  should  be  found  so  much  dam- 
aged that  the  whole  must  perish  before  her  arrival  at  the  port  of  destination; 
would  not  the  supercargo  have  a  right  to  sell  it  there,  in  order  to  prevent  a  total 
loss,  although  no  such  case  was  contemplated  in  his  orders?  Certainly  he  would 
have  a  right  to  sell;  and  indeed  it  would  become  his  duty,  under  such  circum- 
stances, to  sell.  In  truth,  in  all  voyages  of  this  sort,  there  is  an  implied  au- 
thority to  act  for  the  interest  and  benefit  of  the  owner  in  all  cases  of  unforeseen 
necessity  and  emergency,  created  by  operation  and  intendment  of  law.  I  shall 
put  it  to  the  jury  to  say,  therefore,  whether  the  carrying  the  flour  to  Batavia, 
and  selling  it  there,  was  not  an  act  of  necessity  to  prevent  a  total  loss  to  the 
owner.     If  it  was,  then  the  supercargo  was  justified  in  directing  the  sale. 

§  602.  Facts  showing  a  ratification  of  a  sale  hy  an  agent 

But,  in  the  present  case,  the  flour  was  actually  sold  and  the  proceeds  thereof 
invested  in  coffee,  which  came  home  in  the  Shylock,  and  was  received  by  the 
owner  in  Boston,  without  objection,  with  a  full  knowledge  of  all  the  circum- 
stances, and  sold  on  his  own  account.  Now,  I  put  it  to  the  jury,  whether  this 
was  not  a  complete  ratification  and  confirmation  of  the  sale.  If  the  owner  did 
not  mean  to  ratify  the  sale,  it  was  his  duty  at  that  time  to  have  made  his  ob- 
jections. He  made  none;  and  I  put  it  to  the  jury  to  say,  whether,  having 
received  the  coffee,  he  ought  now,  at  this  distance  of  time,  to  be  permitted  to 
say  that  he  never  meant  to  ratify  the  sale.  Are  his  acts  reconcilable  with  any 
supposition  but  that  of  an  intentional  ratification  of  the  sale,  even  if  unauthor- 
ized by  necessity  ? 

§  603.  An  ordinary  factor  is  not  presumed  to  guaranty  sales,     {See  %  691.) 

Then,  was  the  sale  at  Batavia  a  sale  on  credit  at  the  risk  of  Forrestier,  or  of 
the  defendant?  We  see  that  no  del  credere  or  guaranty  commission  was  in  fact 
charged  by  Forrestier;  and,  therefore,  it  is  not  to  be  presumed  that  the  sale 
v^as  at  his  sole  risk,  unless  the  other  circumstances  warrant  the  presumption 
that  it  was  so  understood  and  intended  between  the  supercargo  and  Forrestier. 

§  604.  A  factor  may  seU  on  credit j  if  such  is  the  usage  of  the  place. 

And  here  the  first  point  which  meets  us  is,  whether  a  sale  on  credit  by  For- 
restier was  authorized.    That  depends  upon  the  usage  of  trade  at  Batavia.    If 
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it  is  the  usage  of  trade  there  to  sell  for  cash  or  upon  credit,  according  to  the 
discretion  of  the  factor  or  commission  merchant  employed  in  the  business,  and 
the  factor  or  merchant  does  sell  upon  credit,  in  the  exercise  of  his  discretion, 
then  I  take  it  that  the  owner  is  bound  by  the  sale,  and  the  sale  is  at  his  risk, 
unless  he  can  show  that  there  was  some  restriction  imposed  by  himself,  or  by 
the  supercago,  requiring  a  sale  for  cash.  In  every  sale  on  credit,  justified  by  the 
usage  of  the  trade,  the  sale  is  at  the  risk  of  the  owner,  and  not  of  the  factor, 
unless  the  latter  receives  a  guaranty  commission,  or  the  agreement  of  the  par- 
ties, or  the  usage  of  the  trade,  makes  the  sale  at  the  risk  of  the  factor,  or  the 
risk  is  voluntarily  taken  by  him.  Now,  in  the  present  case,  it  seems  to  me 
that  the  evidence  clearly  shows  that  a  sale  upon  credit  is  justified  by  the  usage 
of  trade  at  Batavia.  But  that  I  shall  leave  as  a  matter  of  fact  for  the  jury  to 
decide.  The  evidence  seems  also  to  establish  that  sales  on  credit  in  this  trade, 
like  sales  on  credit  in  our  home  trade,  are  ordinarily  at  the  risk  of  the  owner. 
At  least  there  is  no  determinate  evidence  (as  I  understand  it)  showing  a  con- 
trary usage.    But  that  I  shall  also  leave  for  the  consideration  of  the  jury. 

§  605.  Where  a  factor  sells  on  credit^  contrary  to  his  duty^  he  does  so  at  his 
oion  risk. 

Then,  was  any  restriction  imposed  upon  the  factor  in  this  case  as  to  selling 
upon  credit?  No  express  restriction  is  pretended.  The  supercargo  does  not 
pretend  to  have  given  any.  All  he  says  is,  that  he  directed  Forrestier  to  sell 
and  to  hold  the  proceeds  subject  to  iiis  orders,  to  be  invested  as  he  should 
direct.  He  does  not  pretend  that  he  directed  the  sale  to  be  for  cash  only. 
Now,  certainly,  if  the  usage  at  the  port  was  to  sell  for  cash  or  credit,  at  the 
discretion  of  the  factor,  and  he  received  orders  to  sell  generally,  he  might  fairly 
presume  that  he  was  authorized  to  sell  either  for  cash  or  credit,  as  would  be 
most  for  the  benefit  of  his  employer.  The  flour  was  damaged.  It  might  bring 
more  upon  a  credit  than  upon  a  cash  sale ;  and  thus  a  credit  sale,  although  the 
proceeds  were  to  be  invested  in  a  return  cargo,  might,  by  a  discount  or  advance 
pro  tantOj  be  more  for  the  benefit  of  the  owner  than  a  cash  sale.  The  ques- 
tion, therefore,  for  the  jury  to  decide  is,  whether  Forrestier  did,  by  a  sale  on 
credit,  violate  his  orders,  or  act  contrary  to  his  duty,  so  as  to  make  that  sale  at 
his  own  risk.  It  is  said  that,  as  the  supercargo  was  in  the  port  at  the  time, 
Forrestier  ought  to  have  consulted  him  before  he  sold  on  credit.  But  why 
should  he  do  so,  if  he  had  no  knowledge  that  the  supercargo  wished  a  sale  for 
cash,  or  wished  to  be  consulted  before  a  sale  on  credit?  The  supercargo  was  a 
very  young  man,  utterly  unacquainted  with  the  trade;  and  this  was  his  first 
voyage.  It  will  be  for  the  jury  to  say,  under  such  circumstances,  whether  it 
was  the  duty  of  Forrestier  to  consult  him  before  the  sale  on  credit,  or  not. 
There  is  no  usage  of  trade  shown  which  requires  such  a  consultation. 

§  606.  Whether  a  factor  sells  at  his  own  ri^k  where  he  takes  a  note  in  his  own 
name. 

Then  it  is  said  that  the  form  and  language  of  the  account  of  sales  show  that 
Forrestier  took  the  note  of  Johannis  to  himself,  and  that  the  w&ole  transaction 
was  thus  closed  and  settled.  Now,  this  is  a  matter  to  bo  judged  of  by  the 
jury.  Does  the  language  of  the  account  import  on  its  face  that  the  sale  was 
at  the  risk  of  the  shipper,  and  that  he  took  the  note  to  himself,  advancing  cash 
for  the  amount,  deducting  the  discount  for  the  time  the  credit  was  to  run?  If 
the  language  is  equivocal,  it  is  open  to  construction  and  interpretation  from 
the  known  usage  of  merchants.  Ordinarily,  in  the  home  trade  of  the  United 
States,  most,  if  not  all  the  witnesses  (as  far  as  I  recollect),  say  that  the  like 
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words  and  statements  of  account  would  not  import  that  the  cargo  was  at  the 
risk  of  the  factor,  but  that  it  was  at  the  risk  of  the  owner.  However,  this  is 
a  point  upon  which  the  jury  must  judge  for  themselves. 

§  607.   When  tlie  declarations  of  a  clerk  wiU  bind  his  employer. 

Then  come  the  statements  of  Mr.  Barrell,  the  clerk  of  Forrestier,  made  to 
the  supercargo,  and  to  which  the  latter  has  testified.  I  admitted  the  evidence, 
but  with  some  hesitation,  and  thought  it  proper  to  be  submitted  for  the  con- 
sideration of  the  jury.  Now,  as  Forrestier  was  not  present,  unless  Barrell  had 
authority  in  this  case,  or  in  cases  of  this  sort,  to  act  and  speak  and  interpret  for 
Forrestier,  his  declarations  will  not  bind  the  latter.  The  first  point,  therefore, 
to  be  established  is,  whether  Barrell  had  such  authority.  If  the  jury  think  he 
had  not,  then  his  declarations  are  of  no  importance  in  the  cause.  If  Barrell 
had  such  authority,  then  the  jury  will  consider  all  the  circumstances,  and  decide 
what  credit  ought  to  be  given  to  those  declarations  compared  with  the  other 
facts  and  circumstances  of  the  case.  If  the  jury  are  of  opinion  that  Barrell 
was  authorized  to  speak  for  Forrestier  in  the  premises,  and  they  believe 
that  there  is  no  mistake  or  misrecollection  of  the  supercargo  at  this  distance  of 
time  (and  he  has  certainly  testified  with  great  candor  and  fairness),  then  it 
seems  to  me  that  the  evidence  does  show  very  strongly,  if  not  conclusively, 
that  Forrestier  took  the  risk  to  himself  of  the  sale  on  credit ;  and  the  present 
action  is  not  maintainable.  It  is  most  unfortunate  that  when  the  supercargo 
was,  as  he  says,  surprised  at  the  sale  on  credit,  which  did  not  come  to  his 
knowledge  until  the  day  before  he  sailed  on  the  return  voyage,  that  he  did  not 
speak  to  Forrestier  on  the  subject.  If  he  had,  the  difficulty  would  probably 
have  vanished,  or  at  least  a  full  explanation  could  have  been  made.  The  su- 
percargo seems  to  have  acted  under  a  strange  delusion  that  Barrel!  was  a  part- 
ner in  the  house.     This  was  an  entire  mistake. 

§  608.  Where  a  factor  sells  on  credit^  he  is  hound  to  use  dvs  diligence  in 
enforcing  payment. 

The  next  point  in  the  case  (supposing  the  case  to  be  otherwise  with  the 
plaintiff)  is,  whether  there  has  been  any  negligence  on  the  part  of  Forrestier  in 
not  making  a  demand  of  Johannis  at  the  maturity  of  the  note,  or  subsequently 
in  not  collecting  it  from  him  if  then  unpaid.  It  does  not  appear  exactly  when 
Johannis  failed.  He  was  in  good  credit  when  the  sale  was  made  (in  November, 
1830),  and  his  failure  must  have  been  before  September,  1831 ;  for  he  then  ab- 
sconded, the  note  having  become  due  in  the  preceding  May.  The  case  is  left  im- 
perfect in  this  respect.  If  the  note  might  have  been  paid  or  secured  in  May,  and 
Johannis  was  not  then  insolvent,  and  the  money  has  been  lost  by  the  negligence 
of  Forrestier  in  not  demanding  payment  or  getting  security,  then  he  is  not  en- 
titled to  recover.  But  if  Johannis  was  then  insolvent  and  unable  to  pay  the 
note,  I  do  not  know  that  there  was  any  absolute  obligation  on  Forrestier  to 
institute  a  suit  against  Johannis  for  the  recovery  of  the  amount  of  the  note. 
He  was  bound  to  exercise  a  sound  discretion  in  this  respect,  and  ought  not  to 
sue  or  put  the  owner  to  expense,  unless  he  had  some  reasonable  ground  to  be- 
lieve that  a  suit  would  be  productive  of  benefit  to  the  owner. 

§  609.  Where  a  factor  sells  on  credit^  and  the  huyer  hecotnes  insolvent^  he  must 
notify  the  principal  within  a  reasonable  time. 

Then,  was  Forrestier  guilty  of  negligence  in  not  giving  earlier  notice  of  his 
claim  to  the  defendant  and  of  the  insolvency  of  Johannis  ?  Undoubtedly  the  no- 
tice ought  to  be  given  within  a  reasonable  time.  And  if  the  defendant  has  suffered 
any  damage  or  loss  by  its  not  being  given  within  a  reasonable  time,  the  plaintiff 
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must  bear  such  Joss  or  damage,  to  be  deducted  pro  tanto  from  his  claim.  The 
letter  containing  the  notice  was  not  sent  until  the  22d  of  December,  1832,  and 
it  reached  Boston  about  May,  1833.  Was  there  any  change  of  circumstances 
of  Johannis  between  May,  1831,  and  December,  1832,  from  whichthe  defend- 
ant has  suffered  any  injury  or  loss  by  the  delay?  The  jury  must  decide  this 
point  upon  the  whole  evidence. 

Upon  the  whole,  the  case  is  submitted  to  the  jury  upon  all  these  points,  and 
they  will  apply  the  facts  accordingly. 

RICE  V.  MONTGOMERY. 
(Circuit  Court  for  Indiana:  4  Bissell,  75-78.     1866.) 

Opinion  by  McDonald,  J. 

Statement  of  Facts. —  This  is  an  action  of  dsaumpait  To  the  first  and 
second  counts  of  the  declaration,  special  demurrers  have  been  filed.  Every 
point  made  by  them,  however,  if  valid  at  all,  would  be  reached  by  general  de- 
murrer. The  special  causes  are  mostly  mere  arguments  and  citations  of  author- 
ities, things  unusual  and  improper  in  demurrers. 

The  counts  demurred  to  charge  that  the  plaintiffs  were  commission  mer- 
chants in  Chicago,  Illinois ;  that,  in  consideration  that  they  would  purchase  for 
the  defendants  a  large  quantity  of  wheat,  the  defendants  would,  as  soon  as  the 
same  could  be  done,  send  to  the  plaintiffs  from  Muncie,  Indiana,  $10,000  by 
express,  to  apply  on  such  purchase,  and  pay  the  plaintiffs  such  balances  of 
money  as  might  be  necessary  to  reimburse  them  for  as  much  over  the  $10,000  as 
the  wheat  might  cost,  within  four  or  five  days  thereafter,  and  to  pay  also  to 
the  plaintiffs  their  reasonable  charges  and  commissions  for  their  services  in  the 
transaction ;  that,  in  pursuance  of  this  arrangement,  the  plaintiffs  immediately 
purchased  for  the  defendants  twenty  thousand  bushels  of  wheat,  and  were  ready, 
willing  and  able  to  purchase  as  much  more  as  would  be  necessary  to  fill  the 
contract ;  but  that  the  defendants  failed  to  forward  the  $10,000  within  the 
time  specified,  and  refused  to  accept  the  wheat  already  purchased  for  them, 
and  have  not  paid  anything  on  the  contract.  This  is  substantially  the  case 
presented  in  both  the  counts,  and  they  only  differ  in  this,  that  the  first  count 
charges  that  the  plaintiffs  were  to  purchase  for  the  defendants  fifty  thousand 
bushels  of  wheat,  and  the  second  avers  that  they  were  to  purchase  a  quantity 
not  exceeding  fifty  thousand  bushels;  and  in  this,  that  the  first  count  does  not 
expressly  aver  at  what  place  the  wheat  was  to  be  delivered,  and  the  second 
count  alleges  that  it  was  to  be  delivered  at  Chicago. 

§  610.  A  factor  is  under  no  obligation  to  fulfil  the  whole  of  an  executory  con- 
tract made  with  his  principal^  where  the  latter  has  first  violated  such  contract 
'  1.  It  is  objected  to  the  first  count,  that  it  is  not  stated  that  the  plaintiffs 
purchased  more  than  twenty  thousand  bushels  of  wheat  for  the  defendants, 
whereas  they  ought  to  have  purchased  fifty  thousand.  This  objection  might 
be  well  taken  if  the  case  were  a  mere  sale  of  wheat.  But  it  is  a  case  of 
agency  and  not  of  sale.  By  the  agreement  the  purchase  of  fifty  thousand 
bushels  was  not  a  condition  precedent.  According  to  the  count,  the  plaintiffs 
were  not  bound  to  purchase  any  wheat  till  the  $10,000  were  sent  them.  This 
was  the  condition  precedent  in  the  case,  and  though  they  did  purchase  the 
twenty  thousand  bushels,  they  certainly  were  not  bound  to  buy  any  more  till 
they  received  that  sum.  By  failing  to  forward  it  the  defendants  first  violated 
the  contract,  and  the  plaintiffs  were  bound  to  go  no  further  in  its  performance. 
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§  61 1.  It  is  presumed  ihcU  grain  pwrchmed  hy  a  fdctor  is  to  he  delivered  at 
the  place  where  he  does  ticsiness. 

2.  It  is  farther  objected  to  the  first  count  that  it  does  not  state  where  the 
wheat  was  to  be  delivered.  The  count  has  no  express  averment  on  this  point. 
It  does,  however,  show  that  the  plaintiffs  were  commission  merchants,  doing 
business  at  Chicago.  And  this  we  think  sufficiently  shows  that  the  wheat  was 
delivered  there. 

§  61 8.  27ie  courts  wUl  not  take  notice  of  the  time  required  to  transmit  mx)ney 
'betnjoeen  two  points, 

3.  It  is  averred  in  these  counts  that  three  days,  one  of  which  was  Sunday, 
were  a  sufficiently  long  period  for  the  defendants  to  have  forwarded  the 
$10,000  to  Chicago.  The  defendants  insist  that  it  was  not  a  reasonable 
time;  and  that  as  courts  officially  take  notice  of  geographical  distances,  this 
averment  is  defective  as  matter  of  law.  We  think  courts  must,  ex  officio^ 
take  notice  of  the  distances  between  well-known  geographical  points  in  the 
United  States.  But  we  suppose  we  cannot  officially  take  notice  how  long  it 
might  take  an  express  company  to  carry  $10jOOQ  from  Muncie  to  Chicago. 
The  declaration  avers  that  three  days  was  a  sufficient  time.  Whether 
this  averment  is  true  is  a  question  of  fact  for  the  jury,  not  of  law  for  the  court. 

§  613.  In  order  to  recover  a  reasonahle  amount  for  services^  the  value  of  the 
services  ought  to  he  alleged. 

4.  As  to  so  much  of  the  contract  as  may  entitle  the  plaintiffs  to  pay  for  their 
costs  and  commissions  for  their  services  mentioned  in  these  counts,  we  think 
the  objection  to  this  part  of  them  is  well  taken.  Clearly  the  declaration  ought 
to  have  averred,  as  in  the  quantum  meruit  counts,  what  these  services  were  rea- 
sonably worth.  It  is  averred  that  the  defendants  promised  to  pay  the  plaint- 
iffs their  " reasonable  costs,  charges  and  commissions"  relating  to  the  contract; 
but  failing  to  state  the  value  of  these,  the  averment  is  insufficient;  and  there 
can  be  no  recovery  under  it  in  its  present  form. 

But  as  each,  of  these  counts  charges  in  good  form  a  breach  of  the  contract  to 
forward  the  $10,000,  and  to  pay  balances  due  on  the  purchase  of  the  wheat 
over  and  above  that  sum,  we  cannot  sustain  the  demurrers  merely  on  the 
ground  that  the  averments  touching  the  commissions,  etc.,  are  defective.  These 
we  must  regard  as  mere  surplusage. 

The  demurrers  are  overruled. 

BERTHOLD  v.  GOLDSMITH. 
(24  Howard,  586-^44.    1860.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Missouri. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
ITnited  States  for  the  district  of  Missouri.  The  declaration  in  this  case  was 
filed  on  the  2d  day  of  September,  1858,  by  the  present  defendant,  who  was 
the  plaintiff  in  the  court  below.  It  was  an  action  of  assumpsit,  and  the  dec- 
laration contained  five  counts.  Without  attempting  to  give  any  very  precise 
analysis  of  the  declaration,  it  will  be  suflicient  to  say  that  the  plaintiff  alleged 
that  on  the  29th  day  of  August,  1857,  at  the  special  instance  and  request  of 
the  defendants,  he  sent  and  consigned  to  them  sundry  cases  and  boxes  of 
cigars  of  great  value,  in  order  that  they  might  sell  and  dispose  of  the  same  for 
him,  on  their  guaranty  of  sales,  for  a  certain  commission  or  award,  and  that 
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the  defendants,  in  consideration  thereof,  undertook,  and  then  and  there 
promised  to  sell  and  dispose  of  the  cigars  on  his  account,  and  to  be  answerable 
to  him  for  the  due  payment  of  the  sums  for  which  the  same  should  be  sold,  and 
pay  over  the  proceeds  to  him.  And  the  complaint  is,  that  they  not  only  neg- 
lected and  refused  to  perform  their  promises  in  that  behalf,  but  that  they  dis- 
posed of  the  consignment  to  their  own  use.  Defendants  appeared  and  demurred 
to  the  declaration,  but  the  court  overruled  the  demurrer,  and  the  parties  sub- 
sequently went  to  trial  upon  the  general  issue.  Testimony  was  introduced  on 
both  sides,  and,  after  the  arguments  were  closed,  the  defendants  presented  to 
the  court  certain  prayers  for  instruction,  which  were  refused.  And  under  the 
instructions  given  by  the  court,  the  jury  returned  their  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  S3,000.  Exceptions  were  duly  taken  by  the  defendants, 
not  only  to  the  refusal  of  the  court  to  instruct  the  jury  as  requested,  but  also  to 
the  instructions  given,  and  the  question  to  be  decided  is,  whether,  upon  the 
facts  disclosed  in  the  record,  there  was  any  error  in  the  action  of  the  court. 

It  appears  from  the  evidence  that  the  plaintiff  was  a  merchant,  residing  at 
Baltimore,  in  the  state  of  Maryland,  and  that  the  defendants  were  commission 
merchants,  doing  business  at  St.  Louis,  in  the  state  of  Missouri.  For  the  pur- 
poses of  this  investigation,  it  is  conceded  that  the  cigars  were  sent  by  the  plaint- 
iff, and  that  they  were  duly  received  by  the  defendants,  and  there  is  no  dispute 
as  to  the  quantity  or  their  value.  Some  of  the  cigars  were  forwarded  by  rail- 
road, but  the  largest  invoice  was  shipped,  in  bond,  with  the  understanding  that 
the  defendants  would  make  the  necessary  advances  for  the  duties  and  other 
charges.  Accordingly  they  received  the  cases  and  boxes  containing  the  cigars 
at  the  custom  house,  and  paid  the  duties  and  freight.  All  of  the  cigars  were 
sent  and  received  under  the  terms  and  conditions  specified  in  a  certain  letter 
from  the  plaintiff  to  the  defendants,  to  which  more  particular  reference  will 
presently  be  made.  Prior  to  the  date  of  that  letter,  it  had  been  agreed  be- 
tween the  plaintiff  and  one  H.  F.  Hook,  that  the  latter  should  go  to  St.  Louis, 
and,  if  practicable,  make  an  arrangement  there  with  some  responsible  commis- 
sion house  to  accept  consignments  of  cigars  from  the  plaintiff,  and  sell  and 
dispose  of  them  on  hfs  account.  It  seems  that  Hook  wanted  employment, 
and  the  plaintiff  wanted  to  extend  his  business.  They  accordingly  agreed  to 
make  an  effoit  of  that  kind,  and  if  successful,  that  Hook  should  have  half  the 
profits,  with  a  guaranty  from  the  plaintiff  that  his  compensation  should 
amount  to  $1,800.  Pursuant  to  that  understanding.  Hook  went  to  St.  Louis 
and  made  an  arrangement  with  the  defendants,  and  communicated  the  terms 
and  conditions  of  it  to  the  plaintiff.  By  the  terms  of  this  arrangement  the 
defendants  were  to  sell  for  a  commission  of  two  and  a  half  per  cent.,  and  were 
to  guaranty  the  sales  for  a  like  commission.  They  were  to  receive  the  goods 
in  bond  at  the  custom  house,  make  the  necessary  advances  for  duties  and 
charges,  and  accept  drafts  drawn  by  the  plaintiff  against  the  consignments. 
Having  learned  the  nature  of  the  proffered  terms,  the  plaintiff,  on  the  28th 
day  of  August,  1857,  wrote  to  the  defendants  the  letter  to  which  reference  has 
already  been  made.  Referring  in  express  terms  to  that  arrangement,  he  in- 
formed the  defendants  by  that  letter  that  he  had  consigned  to  them  an  invoice 
of  cigars,  and  requested  them  to  render  to  him,  when  the  cigars  were  sold,  an 
account  of  the  sales;  and  what  is  more,  he  therein  stated  to  the  defendants 
that  if  they  were  willing  to  make  advances  on  such  goods,  he  would  consign 
to  them,  in  a  short  time,  additional  invoices  to  a  large  amount;  and  in  conclu- 
sion, employed  the  following  language:     "All  shipped  to  your  house  by  me;  I 
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will  hold  you  responsible."  Full  proof  is  exhibited  in  the  record  that  all  the 
cigars  in  controversy  were  sent  and  received  under  the  arrangement  referred 
to  in  that  letter,  and  the  person  who  made  the  arrangement  with  the  defend- 
ants testified  that  it  was  never  changed.  He  remained  in  St.  Louis  to  nego- 
tiate sales,  and  he  also  testified  that  he  managed  the  whole  business  and 
conducted  the  correspondence  with  the  plaintiff.  Defendants  dissolved  their 
partnership  on  the  1st  day  of  January,  1858,  so  that  it  became  desirable  for 
them  to  get  rid  of  their  consignments;  and  on  the  15th  day  of  the  same 
month,  all  of  the  cigars  not  previously  sold  were  turned  over  to  another  firm, 
pursuant  to  an  order  drawn  on  them  by  the  person  who  negotiated  the  ar- 
rangement. That  step  was  taken  without  consulting  the  plaintiff,  and  without 
his  knowledge,  and  ten  days  later  the  defendants  wrote  to  the  plaintiff  and 
declined  to  render  an  account  of  sales,  affirming  that  they  had  made  none,  and 
assuming,  in  effect,  that  the  person  who  negotiated  the  arrangement  was  the 
general  agent  of  the  plaintiff  with  respect  to  the  cigars;  and  they  informed 
the  plaintiff  in  the  same  letter,  that  he,  the  supposed  agent,  on  withdrawing  the 
consignment,  had  paid  back  to  them  what  money  they  had  advanced  on  the 
same.  Much  other  testimony  was  introduced  on  the  one  side  or  the  other,  but 
the  statement  already  given  exhibits  the  material  facts  necessary  to  be  consid- 
ered in  tliis  stage  of  the  investigation. 

Two  theories  were  assumed  by  the  defendants  at  the  trial,  and  the  prayers 
for  instruction  were  all  based  upon  the  one  or  the  other  of  those  theories.  It 
was  insisted,  in  the  first  place,  that  the  person  who  negotiated  the  arrange- 
ment and  finally  withdrew  the  consignment  was  a  partner  with  the  plaintiff  in 
the  whole  transaction;  and  if  not,  then,  secondly,  that  he  was  the  agent  of 
the  plaintiff,  and,  as  such,  had  authority  to  withdraw  the  consignment  and  ac- 
quit the  defendants  from,  all  further  responsibility.  But  the  presiding  justices 
instructed  the  jury,  in  substance  and  effect,  that  the  defendants  were  responsi- 
ble for  the  cigars  consigned  under  the  letter  of  instructions,  whether  sold  di- 
rectly by  themselves  as  factors  of  the  plaintiff,  or  by  Hook,  as  authorized  to 
negotiate  sales,  provided  the  cigars  were  received  into  their  possession ;  that 
the  defendants  were  authorized  by  the  letter  to  sell  the  cigars  in  the  usual 
course  of  business,  and  if  they  found  that  Hook  was  also  authorized  to  nego- 
tiate sales,  then  the  sales  by  him  in  the  usual  way  were  also  valid,  and  that 
the  defendants,  by  the  letter,  were  to  make  the  advances,  have  two  and  a  half 
per  cent,  commissions  on  sales,  and  two  and  a  half  per  cent,  on  guaranty 
of  sales,  and  were  to  account  to  the  plaintiff.  Among  other  things,  they  also 
instructed  the  jury  that  there  was  no  evidence  to  show  any  authority  from  the 
plaintiff  to  turn  the  cigars  over  to  an  auctioneer  to  be  sold,  and  that  the 
plaintiff,  therefore,  was  entitled  to  recover  the  net  proceeds  of  the  cigars  sold, 
either  by  the  defendant  or  Hook,  if  the  latter  was  authorized  to  negotiate  sales 
and  the  market  value  at  St.  Louis  of  the  residue,  less  the  charges  paid  for 
freight,  storage,  insurance,  drayage  and  duties.  Both  of  the  defenses  set  up 
in  the  court  below  are  still  insisted  upon  in  this  court,  but  we  think  neither  of 
them  can  be  sustained,  and  that  the  instructions  given  to  the  jury  were  correct. 

§  614.  One  wlu>  ^indertaJcea  to  effect  sales  for  a  share  of  the  profits^  with 
a  ffuarajvty  that  his  pay  shaU  amount  to  a  certain  sum^  is  an  agent  and  not  a 
partner.     \See  §  21.) 

1.  Partnership  is  usually  defined  to  ba  a  voluntary  contract  between  two  or 
more  competent  persons,  to  place  their  money,  effects,  labor  and  skill,  or  some 
one  or  all  of  them,  in  lawful  commerce  or  business,  with  the  understanding 
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that  there  shall  be  a  communion  of  the  profits  thereof  between  them.  But 
partnership  and  community  of  interest,  independently  considered,  are  not  always 
the  same  thing;  for  the  first,  as  between  the  partners  themsfelves,  is  founded 
upon  the  copartnership  agreement  which  prescribes  the  relation  they  bear  to 
each  other,  and  of  itself  creates  the  community  of  interest;  but  the  last  may 
exist,  notwithstanding  there  has  been  no  agreement  between  the  parties.  Part 
owners  of  a  ship,  for  example,  are  uniformly  treated  as  tenants  in  common,  and 
not  as  partners,  although  it  cannot  be  denied  that  there  is  a  community  of  in- 
terest between  them  in  every  part  of  the  vessel,  and  each  is  entitled  to  a  share  of 
her  earnings  in  proportion  to  his  undivided  interest,  and  must  also  share  the 
loss.  Joint  owners  of  merchandise  may  consign  it  for  sale  abroad  to  the  same 
consignee;  and  if  each  gives  separate  instructions  for  his  own  share,  it  is  well 
settled  law  that  these  interests  are  several,  and  that  they  are  not  to  be  treated 
as  partners  in  the  adventure.  Numerous  illustrations  of  the  principle  are  to  be 
found  in  the  decisions  of  the  courts,  of  which  we  will  give  but  one  more  at  the 
present  time.  Where  a  broker  or  other  agent  purchases  goods  for  several  per- 
sons, each  agreeing  to  take  a  certain  portion  of  the  entire  parcel,  it  is  clear,  if 
there  is  no  arrangement  that  the  goods  shall  be  sold  on  joint  account,  that  the 
transaction  does  not  amount  to  a  partnership,  although  there  is  undeniably  a 
community  of  interest  in  the  goods  so  purchased.  These  examples  will  be  suf- 
ficient to  show  that  while  every  partnership  is  founded  on  a  community  of  in- 
terest, it  is,  nevertheless,  incorrect  to  suppose  that  every  community  of  interest 
necessarily  constitutes  the  relation  of  partnership  within  the  meaning  of  the 
commercial  law.  Whenever  it  appears  that  there  is  a  community  of  interest 
in  the  capital  stock,  and  also  a  community  of  interest  in  the  profit  and  loss, 
then  it  is  clear  that  the  case  is  one  of  actual  partnership  between  the  parties 
themselves,  and  of  course  it  is  so  as  to  third  persons.  All  of  the  decided 
cases,  however,  agree  that  it  is  seldom  or  never  essential  that  both  of  these  in- 
gredients should  occur  in  the  case  in  order  to  establish  that  relation.  Cases 
occur,  undoubtedly,  where  a  community  of  interest  in  the  property,  without 
any  regard  to  the  profits,  will  almost  necessarily  lead  to  the  conclusion  that  the 
relation  between  the  parties  was  that  of  partnership;  and,  under  some  circum- 
stances, that  conclusion  will  follow,  although  the  sale  of  the  property  for  the 
joint  interest  may  not  be  contemplated  by  the  parties.  On  the  other  hand,  it 
is  equally  clear  that  there  may  be  such  a  community  of  interest  in  the  profits 
without  regard  to  loss,  and  without  any  community  of  interest  whatever  in  the 
property  as  will  establish  that  relation.  Participation  in  the  profits,  however, 
will  not  alone  create  a  partnership  between  the  parties  themselves  as  to  the 
property,  contrary  to  their  intention.  But  merchants  and  traders  are  often 
justly  held  to  be  partners  as  to  third  persons,  where  they  are  not  to  be  deemed 
such,  expressly  or  impliedly,  as  between  themselves.  Judge  Story  distributes 
the  cases  in  which  such  a  liability  exists  as  to  third  persons  into  five  classes, 
and  it  is  obvious  that  the  present  case  does  not  fall  within  any  principle  of 
that  classification.  Story  on  Part.,  section  542 ;  Greenl.  Ev.,  section  482.  He 
admits,  however,  that  the  pressure  of  the  general  doctrine  is  most  severely  felt 
in  that  class  of  cases  where  all  the  parties  charged,  as  partners,  are  to  share  the 
profits  between  them,  but  the  losses  are  to  be  borne  exclusively  by  one  of  their 
number.  Actual  participation  in  the  profits  as  principal,  we  think,  creates  a 
partnership  as  between  the  parties  and  third  persons,  whatever  may  be  their 
intentions  in  that  behalf,  and  notwithstanding  the  dormant  partner  was  not  ex- 
pected to  participate  in  the  loss  beyond  the  amount  of  the  profits.    Every  man 
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who  has  a  share  of  the  profits  of  a  trade  or  business  ought  also  to  bear  hisf 
share  of  the  loss,  for  the  reason  that,  in  taking  a  part  of  the  profits,  he  takes  a 
part  of  the  fund  of  the  trade  on  which  the  fjreditor  relies  for  payment.  Grace 
t?.  Smith,  2  W.  Black.,  998 ;  Waugh  v.  Carver,  2  H.  Black.^  235."^  Actual  part- 
nership, as  between  a  creditor  and  the  dormant  partner,  is  considered  by  the 
law  to  subsist  where  there  has  been  a  participation  in  the  profits,  although 
the  participant  may  have  expressly  stipulated  with  his  associates  against  all  the 
usual  incidents  to  that  relation.  Pond  v.  Pittard,  3  Mee.  &  Wels.,  357.  That 
rule,  however,  has  no  application  whatever  to  a  case  of  service  or  special  agency, 
where  the  emplo)»^ee  has  no  power  as  a  partner  in  the  firm  and  no  interest  in 
the  profits,  as  property,  but  is  simply  employed  as  a  servant  or  special  agent, 
and  is  to  receive  a  given  sum  out  of  the  profits,  or  a  proportion  of  the  same,  as 
a  compensation  for  his  services. 

Merchants  are  obliged  to  have  clerks,  and  oftentimes  find  it  necessary  to  em- 
ploy brokers  or  special  agents  to  effect  sales,  and  it  is  no  more  detrimental  to 
their  creditors  that  such  employees  should  be  paid  out  of  the  profits  of  their 
trade  than  from  any  other  source  of  income  within  their  disposal.  Unless  the 
supposed  dormant  partner  is  in  some  way  interested  in  the  profits  of  the  busi- 
ness, as  principal,  it  is  plain  that  he  cannot  bring  suit  as  a  partner,  and  go  into 
equity  and  compel  an  account;  nor  can  it  be  held  that  he  has  any  such  lien  on 
the  profits  as  a  court  of  equity  may  enforce;  and  if  not,  then  his  condition  is 
the  same  as  that  of  an  ordinary  creditor,  and  he  must  pursue  his  remedy  against 
his  employer.  Denny  et  al.  v,  Cabot  et  aZ,^  6  Met.,  90;  Vanderburg  v.  Hull,  20 
Wend.,  70.  Repeated  decisions  have  recognized  this  distinction,  and  although 
it  may  happen,  as  heretofore,  that  cases  will  arise  on  the  one  side  or  the  other 
of  the  line,  approaching  in  their  facts  so  near  to  each  other  that  the  difference 
between  them  may  appear  to  be  unsubstantial,  yet  the  distinction  itself,  we 
think,  is  well  founded  in  reason,  and  that  the  only  difficulty  is  in  the  applica- 
tion of  the  principle  on  which  it  rests.  Hallet  v,  Desban,  14  La.  An.,  529. 
No  such  difficulty,  however,  arises  in  this  case.  Defendants  knew  the  exact 
relation  which  Hook  sustained  to  them  and  to  the  plaintiff,  and  they  had  the 
letter  of  the  plaintiff  in  their  possession,  informing  them  that  he  should  hold 
them  responsible  for  the  cigars.  They  knew  what  the  arrangement  was,  and 
that  the  goods  had  been  sent  by  the  plaintiff  and  received  by  them  on  the 
terms  and  conditions  specified  in  that  letter.  Irrespective  of  the  guaranty,  it 
is  difficult  to  see  how  Hook  could  have  any  interest  in  the  profits  as  a  partner 
with  the  plaintiff.  He  had  no  interest  in  the  property,  and  by  the  arrangement 
which  he  himself  negotiated,  the  cigars  were  to  remain  for  sale  in  the  custody 
and  control  of  the  defendants,  as  commission  merchants,  and  they  stood  re- 
sponsible to  the  plaintiff  for  the  prqpeeds.  But  he  did  not  rely  upon  the  profits 
for  his  compensation,  for  unless  one-half  the  profits  exceed  $1,800  a  year,  he 
would  neither  be  benefited  nor  injured  by  the  success  or  failure  of  the  adven- 
ture, except  so  far  as  the  latter  result  might  have  a  tendency  to  induce  his  em- 
ployer to  dispense  with  his  services.  Little  or  nothing  was  ever  realized  from 
the  enterprise,  and,  of  course,  no  excess  of  profits  over  the  amount  of  the  guar- 
anty was  ever  earned.  It  is  quite  obvious,  therefore,  that  the  theory  of  the 
defendants  on  this  branch  of  the  case  cannot  be  sustained. 

§  615.  An  agent  authoAzed  to  make  sales  is  not  therefore  autTiorized  to  withr 
draw  goods  from  a  consignee, 

2.  It  is  insisted  by  the  defendants  that  Hook  was  the  agent  of  the  plaintiff, 
and  as  such  that  he  had  authoritv  to  withdraw  the  cigars  from  their  custody 
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and  control,  and  turn  them  over  to  the  other  firm.  On  that  point,  the  presid- 
ing justice  instructed  the  jury  that  there  was  no  evidence  in  the  case  to  support 
that  theory,  and,  after  a  careful  examination  of  the  evidence  exhibited  in  the 
transcript,  we  entirely  concur  in  that  view  of  the  case;  and  the  judgment  of 
the  circuit  court  is  therefore  affirmed,  with  costs. 

SCARLETT  v.  VAN  INWAGEN. 
(Circuit  Court  for  Illinois:  9  BiaseU,  157-167.     1879. 

Opinion  by  Blodgett,  J. 

STATEaiENT  OF  Facts. —  This  is  an  action  for  money  had  and  received  by  the 
defendants  for  the  plaintiff's  use.  The  facts  as  shown  by  the  proofs  on  which 
the  plaintiff  claims  to  recover  are,  that  in  January,  February  and  March,  1878, 
the  defendants.  Van  Inwagen  and  Hamill,  were  engaged  in  business  in  this  city 
as  grain  brokers  and  commission  merchants.  That  much  of  their  trade  con- 
sisted in  making  contracts  for  their  customers  for  the  purchase  or  sale  of  grain 
and  provisions  for  future  delivery,  pursuant  to  the  rules,  regulations  and  usages 
of  the  Chicago  board  of  trade.  In  the  early  part  of  January,  1878,  one  W. 
A.  Gumming,  who  was  a  resident  of  Baltimore,  Md.,  and  about  to  commence 
business  in  that  city  as  a  commission  dealer  and  broker  in  breadstufifs,  made  an 
agreement  with  defendants,  by  which  they  were  to  execute  such  orders  as  he 
might  send  them  for  the  purchase  or  sale  of  grain  in  this  market,  and  that  the 
commissions  for  such  trade  should  be  divided  between  them,  or,  to  state  it  more 
accurately,  the  defendants'  commission  for  such  services  was  understood  to  be 
one-fourth  cent  per  bushel,  and  a  rebate  of  one-eighth  of  a  cent  per  bushel  was 
to  be  made  by  the  defendants  to  Mr.  Gumming  on  all  transactions  which  they 
made  on  his  orders.  It  was  expressly  agreed  that  the  defendants  were  to  know 
no  one  in  these  dealmgs  but  Gumming;  that  all  the  orders  which  he  sent  them 
and  which  they  executed  were  to  be  treated  by  them  as  his  (Gumming's)  own, 
and  that  defendants  were  to  look  to  him,  and  him  alone,  for  any  and  all  sums 
that  might  become  due  to  them  in  such  business.  At  the  request  of  Gumming, 
the  defendants  agreed  to  keep  the  account  of  the  different  purchases  or  sales 
which  they  might  make  on  his  orders,  by  such  terms  —  either  names  or  num- 
bers— as  he  might  direct,  so  as  to  separate  or  designate  on  the  defendants' 
books  the  different  persons  or  interests  for  whom  Gumming  was  dealing,  or 
purported  to  be  dealing. 

In  pursuance  of  this  arrangement.  Gumming  returned  to  Baltimore  and 
opened  an  office,  and  held  himself  out  to  the  public  as  a  broker  and  commission 
dealer  in  breadstuffs.  Between  January  31  and  March  28,  1878,  Gumming 
sent  to  the  defendants  for  the  plaintiff  in  this  suit  divers  orders  for  the  pur- 
chase and  sale  of  grain.  These  orders  were  sent  by  telegraph,  and  were  all 
substantially  in  the  following  form  —  with  changes  as  to  amounts  and  dates: 

"Baltimore,  February  15,  1878. 

"Messes.  Van  Inwagen  &  Hamill,  Ghicago: — At  ten,  sell  15  March  wheat, 
Scarlett.  [Signed]  ..  W.  A.  G." 

Some  of  the  orders  were  to  sell  and  others  to  buy  grain,  but  all  involved  in 
this  suit  except  one.  which  was  corrected  in  a  day  or  two,  contained  the  name 
of  the  plaintiff,  Scarlett.  The  defendants'  answers  or  responses  to  such  order 
by  telegraph  were  substantially  in  the  following  terms : 

"  Ghicago,  February  15,  1878. 

"W.  A.  Gumming,  Baltimore: — Sold  15  March,  Scarlett,  at  10. 

"Van  I.  &  H." 
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I  give  these  copies  simply  as  illustrations  of  the  manner  in  which  this  busi- 
ness was  transacted.  The  defendants  entered  these  transactions  on  a  separate 
page  in  their  ledger,  with  the  word  "  Scarlett "  written  in  brackets  immediately 
following  that  of  Gumming.  The  accounts  of  other  transactions  made  by  the 
defendants  on  orders  sent  by  Gumming  seem  to  have  been  kept  on  the  defend- 
ants' ledger,  in  the  names  of  the  person  mentioned  in  the  body  of  the  telegram, 
with  the  initials  W.  A.  G;  in  brackets,  with  the  exception  of  the  account  in- 
volved in  this  suit,  which  was  kept  in  the  name  of  "W.  A.  Gumming,  with  the 
word  Scarlett  following  Gumming.  Whenever  they  closed  out  the  transac- 
tions, they  forwarded  to  Gumming  a  statement  in  substantially  the  following 
forms: 


"  Twenty  thousand  bushels  wheat,  by  Van  Inwagen  &  Hamill,  Chicago, 
on  account  and  risk,  W.  A.  Gumming  [Scarlett]." 

"account  purchase  and  bale,  20,000  bushels  ookn. 

"  By  Yan  Inwagen  &  Hamill. 
"Account  and  risk,"W".  A.  Gumming. 
"  [Scarlett.] 

"Feb.  8»  bought  20  M.,  2  com  42 $8,400 

"Feb.  18,Bold      "    "    ««    "    42% 8,475 

$75 
"  CommissionB • 60 

"Profit  to  your  credit $26" 

During  the  time  in  which  these  various  orders  were  sent  to  the  defendant  by 
Gumming,  for  the  plaintiff,  and  frequently  in  the  same  telegram  containing 
plaintiff's  order,  were  other  orders  to  purchase  or  sell  grain  for  another  name, 
such  as  "  Kimball,''  "  Kelley,"  etc. ;  and,  as  I  have  said,  these  transactions  were 
entered  upon  the  defendants'  ledger  with  the  name  of  the  party  mentioned  in 
the  body  of  the  telegram,  with  Gumming's  initials  following.  To  secure  them- 
selves against  loss  on  all  these  transactions,  defendants  were  in  the  habit  of 
drawing  on  Gumming  for  such  sums  as  they  from  time  to  time  thought  neces- 
sary, without  applying  the  proceeds  of  such  drafts  to  any  of  Gumming's  special 
orders,  but  intending  to  keep  margin  enough  on  hand  to  secure  all  his  orders, 
treating  them  for  that  purpose  as  one  account.  The  defendants'  cash  account 
with  Gumming  showing  him  debited  with  items  for  commissions,  losses  and 
insurance,  and  credited  with  proceeds  of  drafts,  rebate,  commissions  and  profits, 
upon  the  various  deals  which  were  had  where  profits  were  realized. 

About  the  20th  of  March,  1878,  the  defendants  closed  out  all  transactions  had 
by  them  on  Gumming's  orders,  and  the  result  stated  as  one  account  left  Gum- 
ming in  debt  to  the  defendants  in  the  sum  of  $789.29,  which  was  settled  by  the 
defendants  taking  Gumming's  notes  for  that  amount,  which  though  now  over- 
due are  not  paid.  As  drafts  were  made  by  defendants  on  Gumming  for  mar- 
gins, he  would  call  upon  plaintiff  for  what  he  stated  was  his  (plaintiff's) 
proportion  of  such  draft,  and  the  plaintiff  paid  to  Gumming  on  such  requisition 
the  aggregate  sum  of  $2,400,  as  follows:  February  8th,  $600 ;  February  15th, 
$3C0;  March  9th,  $1,500.    And  the  profits  realized  by  the  orders  given  by  the 
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plaintiff  amounted  in  all  to  $2,250,  as  shown  by  the  statements  rendered  by 
the  defendants  to  Gumming  as  follows: 

Profits  on  20,000  May  corn,  reported  sold  February  18 $25  00- 

ProfitB  on  15,000  bushels,  March  wheat,  reported  sold  February  16 275  00 

Profits  on  10,000  bushels,  March  wheat,  reported  sold  February  25 250  00 

Profits  on  50,000  bushels,  April  wheat,  reported  sold  March  8 1,125  OO 

Profits  on  15,000,  AprU  wheat,  reported  sold  March  29 675  00 

$2,250  00- 

The  proof  also  shows  that  during  the  time  these  transactions  were  being  had 
between  Gumming  and  the  plaintiff,  Gumming  stated  to  the  plaintiff  that  Scar- 
lett was  a  particular  friend  of  his  connected  with  the  firm  of  R.  G.  Dun  &  Go.y. 
a  man  of  property  and  thoroughly  responsible;  and  the  proof  shows  that  the 
plaintiff  at  the  time  was  a  clerk  in  the  firm,  and  another  man  named  Scarlett 
with  different  initials  was  a  partner  in  said  firm;  and  it  also  appears  that  the- 
plaintiff  knew  the  form  in  which  the  orders  were  given  to  defendants,  and  saw 
the  responses  or  answers  to  those  orders  soon  after  they  were  received  by  Gum- 
ming. He  was  also  informed  by  Gumming  of  the  receipt  of  statements  of 
profits  on  these  several  orders,  but  he  says  in  his  testimony,  which  is  not  con- 
tradicted, that  these  statements  were  not  handed  to  him,  and  that  he  was  not 
aware  until  some  days  after  all  these  deals  were  closed  that  this  statement 
showed  that  they  were  for  the  account  and  risk  of  Gumming  only.  There  is 
no  proof  in  the  case  showing  that  the  plaintiff  knew  the  terms  of  the  special 
arrangement  made  between  Gumming  and  the  defendants,  and  the  affirmative 
testimony  of  the  plaintiff  is  that  he  knew  nothing  of  this  special  arrangement 
by  which  the  defendants  were  to  know  Gumming  only  as  the  party  to  whom 
they  were  to  account. 

This  suit  is  now  brought  by  Scarlett  to  recover  from  the  defendants  the  sums 
which  he  paid  to  Gumming  and  which  Gumming  testifies  he  remitted  to  defend- 
ants, and  the  profits  realized  by  defendants  on  the  orders  given  them  by  Gumming 
on  the  plaintiff's  account;  it  being  admitted  that  plaintiff,  before  the  commence- 
ment of  this  suit,  demanded  payment  of  the  defendants,  stating  the  ground  of 
his  claim,  and  that  defendants  refused  payment  and  denied  any  liability  to- 
plaintiff.  The  plaintiff  claims  that  Gumming  was  the  agent  of  the  defendants  to 
obtain  and  transmit  orders  to  them,  and  that  the  defendants,  in  executing  these^ 
orders,  knew,  or  had  such  notice  as  is  equivalent  to  knowledge,  that  they  were- 
executing  plaintiff's  orders,  and  that  Gumming  had  no  interest  in  them  save 
his  share  of  the  commission.  While  it  is  contended  on  the  part  of  the  defend- 
ants that  all  their  dealings  were  with  Gumming;  that  by  their  agreement  they 
were  to  deal  only  with  him,  and  were  not  to  know  or  be  responsible  to  his  cus- 
tomers; and  the  sole  question  in  the  case  is:  Does  this  special  agreement  with 
Gumming  protect  defendants  from  plaintiff's  demand,  under  the  facts  in  th& 
case? 

§  616.  Good  faith  will  not  protect  a  principal^  if  he  leaves  his  agent  in  a  po^ 
sition  in  which  he  may  defraud  others,     {See  §  234.) 

That  the  defendants  acted  in  entire  good  faith,  and  with  the  belief  that  they 
were  responsible  only  to  Gumming,  I  have  no  doubt.  But  does  such  good  faith 
protect  them,  if  by  their  dealings  they  left  or  placed  Gumming  in  a  position 
where  he  might  impose  upon  or  defraud  others?  The  arrangement  as  made  be- 
tween the  defendants  and  Gumming  contemplated  that  he  was  to  obtain  and 
transmit  to  them  orders  from  other  persons  for  the  purchase  and  sale  of  grain^ 
The  proof  shows  the  defendants  knew  Gumming  was  a  man  of  no  means,  and 
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not  pecuniarily  responsible ;  that  he  had  no  money  on  which  to  operate  on  his 
own  account;  that  he  expected  to  operate  for  others,  and  made  provision  for 
keeping  the  account  of  his  operations  for  different  persons  separate  on  the  de- 
fendants' books;  that  as  early  as  the  2d  of  February,  the  defendants  were  in- 
formed by  letter  from  Gumming  that  Scarlett  was  a  citizen  of  Baltimore, 
pecuniarily  responsible,  and  that  he  had  operations  in  this  place  through  other 
brokers  before  giving  the  orders  to  defendants  through  Gumming.  It  must  also 
be  borne  in  mind  that  the  character  in  which  Gumming  placed  himself  was  that 
of  a  general  agent;  his  sign  over  the  office  door,  "  Gommission  Dealer  in  Bread- 
stuffs,"  indicated  that  his  business  was  that  of  a  middleman  or  negotiator  between 
sellers  and  buyers ;  when  he  in  the  due  course  of  his  business  proposed  to  transmit 
to  the  defendants  plaintiff's  order  for  the  purchase  or  sale  of  grain,  there  was 
nothing  done  either  by  Gumming  or  defendants  to  put  the  plaintiff  on  notice 
or  inquiry  that  the  defendants  became  only  the  agents  of  Gumming  in  execut- 
ing plaintiff's  orders.  There  is  certainly,  it  seems  to  me,  enough  in  proof  to 
show  that  the  defendants  knew  from  the  incepl^ion  of  plaintiff's  dealings  with 
them  through  Gumming,  that  Gumming  was  not  giving  the  orders  on  his  own 
account. 

§  617.  The  principal  must  sniffer  for  the  neglect  of  his  agent  to  disclose  the 
natu7'e  of  the  special  contract  under  which  he  is  acting. 

Defendants,  by  their  agreement  to  execute  Gumming's  orders,  made  him 
their  agent  to  solicit  and  obtain  such  orders,  and  if  Gumming  failed  to  disclose 
the  special  nature  of  his  contract  with  defendants  to  those  with  whom  be 
dealt,  then  defendants  should  suffer  the  consequences  of  their  or  Gumming's 
neglect.  What  Gumming  did  was  to  represent  to  plaintiff  that  he  was  author- 
ized to  solicit  orders  for  the  purchase  or  sale  of  grain  in  this  market,  to  be  ex- 
ecuted by  the  defendants.  This  made  him  the  defendants'  agent  for  that 
purpose,  and  the  presumption  would  be  that  the  defendants  acted  for  the  per- 
son who  gave  him  these  orders,  especially  when  the  name  of  the  principal  was 
disclosed,  or  sufficient  information  given  to  indicate  who  the  principal  was. 
The  agreement  between  Gumming  and  the  defendants  must,  I  think,  when  all 
taken  together,  be  construed  as  a  contract  on  the  part  of  Gumming  to  indem- 
nify the  defendants  from  any  loss  that  should  accrue  on  orders  given  through 
him.  He  agreed  to  stand  between  defendants  and  loss,  so  that  they  need  not 
look  behind  him  to  his  customers  for  any  deficiency  that  might  occur  in  their 
dealings;  but  I  cannot  believe  that  the  court  should  give  the  agreement  the 
scope  contended  for  by  the  learned  counsel  for  the  defendants,  and  hold  that 
persons  dealing  with  them  through  Gumming,  without  notice  of  this  limitation 
on  his  authority,  are  bound  by  it.  It  was  urged  with  much  earnestness  on  the 
trial,  by  the  learned  counsel  for  the  defendants,  that  the  defendants  should  not 
be  made  liable  beyond  the  terms  of  their  contract  with  Gumming,  unless  the 
proof  shows  them  guilty  of  some  bad  faith  to  the  plaintiff.  Tv\to  answers  to 
this  occur  to  me:  First,  It  may  be  said  he  (Gumming)  should  not  be  allowed 
to  hold  himself  out  as  general  agent  for  the  transa<5tion  of  this  business,  when 
in  fact  he  was  only  a  special  agent,  with  limited  powers.  Secondly.  Gumming 
being  defendants'  agent,  they  are  bound  by  any  contract  he  made  in  their  be- 
half in  the  due  course  of  the  business  which  both  Gumming  and  the  defendants 
purported  to  be  engaged  in ;  that  is,  such  business  as  is  usually  done  by  brokers 
or  commission  men. 

In  Evans  v.  Wain,  71  Penn.,  69,  Wain  employed  one  Markoe,  a  broker  in 
Philadelphia,  to  sell  certain  railroad  stock  for  him.     Markoe  placed  the  stock 
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m  the  hands  of  one  Wister,  another  broker  in  Philadelphia,  who  sent  it  to  de- 
fendants, the  firm  of  Evans,  Wharton  &  Co.,  brokers  in  New  York,  to  sell.. 
The  defendants  sold  the  stock,  but  insisted  upon  deducting  from  the  proceeds 
a  balance  due  them  on  general  account  from  Wister,  who  had  failed.  On  the 
trial  of  the  case  defendants  offered  to  prove  that  it  was  the  custom  of  stock- 
brokers, when  dealing  with  stockbrokers  in  other  cities,  to  put  all  transactions 
between  them  into  one  account,  and  remit  or  draw  for  the  general  balance.  This 
oflfer  of  proof  being  rejected,  on  error  assigned  the  court  said:  "Nor  was  there 
any  error  in  rejecting  the  oflfer  to  show  that  it  is  the  custom  of  stockbrokers, 
when  dealing  with  stockbrokers  in  other  cities,  to  put  all  the  transactions  be- 
tween them  into  one  account,  and  to  remit  or  draw  for  the  general  balance. 
Such  a  custom,  if  proved,  would  have  constituted  no  defense  to  the  plaintiflf's 
action.  Admitting  its  existence,  the  defendants  had  no  right  to  credit  Wister's 
account  with  the  proceeds  of  the  stock.  He  was  not  the  owner  of  it,  and  he 
had  no  title  or  claim  to  its  proceeds.  .  .  .  Besides,  it  does  not  appear  that 
thej  did  credit  him  with  the  proceeds,  and  no  oflfer  was  made  to  show  that  any 
such  credit  was  given.  It  is  clear,  then,  that  whether  the.  custom  was  known 
to  the  plaintifif  or  not,  this  case  is  not  within  its  operation.  And  if  so,  evidence 
of  its  existence  would  not  help  the  defendants,  and  was,  therefore,  rightly  re- 
jected. But  if  the  defendants  had  received  the  stock  from  Wister  —  knowing 
as  they  did  that  it  belonged  to  the  plaintiflf  —  they  would  have  had  no  right  to 
apply  the  proceeds  arising  from  its  sale  to  the  payment  of  Wister's  indebted- 
ness. If  there  is  a  custom  among  stockbrokers,  when  dealing  with  others,  to 
appropriate  money  belonging  to  the  principal  to  the  payment  of  his  broker's 
indebtedness,  the  sooner  it  is  abolished  the  better.  Mains  tmis  est  aboUnduB, 
A  custom  so  iniquitous  can  never  obtain  the  force  or  sanction  of  law,  and  the 
marvel  is  that  it  should  be  set  up  as  a  defense  to  this  action." 

§  618.  Agreement  hetween  hrohers  and  their  agent  cannot  hind  the  principal^ 
unless  notice  of  such  agreement  to  him  is  proved.     {See  §  244.) 

The  only  distinction  between  this  case  and  the  one  now  under  consideration 
is,  here  the  defendants  set  up  a  special  agreement  between  themselves  and 
Cumming,  by  which  they  claim  to  put  all  transactions  between  them  "  into  one 
account,  and  remit  or  draw  for  the  general  balance."  The  same  principle  is 
sustained  by  many  authorities,  among  which  are:  Semenza  v.  Brinsley,  114 
English  Common  Law,  467;  Cheap  u  Cramond,  6  English  Common  Law,  645; 
Dunlap's  Paley's  Agency,  330-334.  The  case  is,  in  many  respects,  analogous 
to  that  of  a  member  of  a  copartnership  who  specially  stipulates  that  he  shall 
not  be  liable  for  the  debts  of  the  firm.  And  yet  the  courts  hold  uniformly  that 
such  an  agreement  does  not  protect  the  partner  from  liability  to  creditors  who 
trust  the  firm  without  notice  of  such  special  agreement.  In  such  case  the  part- 
ner is  made  liable  beyond  his  contract  on  the  ground  that  he  cannot  be  allowed 
to  set  up  a  special  contract  of  this  kind  against  an  innocent  creditor.  Indeed, 
I  incline  to  the  opinion  that  the  liability  of  defendants  in  this  case  could  be 
sustained  in  the  light  of  most  respectable  authority  on  the  ground  of  a  part- 
nership between  defendants  and  Cumming.  The  agreement  to  participate  in 
commissions  making  them  liable,  as  partners,  as  to  all  business  sent  them  by 
Cumming.  The  evidence  shows  that  the  money  paid  by  the  plaintiflf  to  Cum- 
ming, and  by  him  forwarded  to  defendants,  was  applied  to  the  credit  of  Cuiu- 
ming's  general  account,  and  that  defendants  had  no  notice  of  the  amount  so 
paid  by  plaintiflf.  It  would  seein  at  first  to  be  a  harsh  rule  to  compel  defend- 
ants to  repay  to  plaintiflf  money  which  they  never  knew  they  received  from 
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him,  but  the  answer  ia  that  it  was  their  duty  to  know  whose  money  Gumming 
remitted  to  them.  If,  as  I  have  said,  they  are  bound  to  know  they  were  acting 
for  plaintiff,  then  they  were  bound  to  know  the  nature  and  extent. of  their 
relation  to  him, 

§  6 1 9.  In  general. —  An  agent  at  a  foreign  port  authorized  to  procure  cargo  for  chart-erers  of 
a  Tessal  has  from  that  authority  no  power  to  cancel  a  charter-party.  Ye  Seng  Go.  v.  Oorbitti 
7  Saw.,  371. 

|l  OSiO.  In  a  Bult  by  a  factor  for  a  balance  due  on  goods  aold,  the  defendant  cannot  set  off  a 
claim  against  the  principal  which  is  not  due.    McCobb  v.  Lindsay,*  2  Cr.  C.  C,  315. 

§  <5:21.  Qoods  were  shipped  to  a  party  without  his  orders,  at  which  he  expressed  regret,  but 
did  not  expressly  accept  or  reject  the  agency;  four  days  afterwards  he  notified  the  consignor 
that  he  would  sell  the  goods  on  his,  the  conaignor's.  account  i£eld,  that  he  had  a  right  to 
deliberate,  and  was  not  obJiged  to  accept  after  the  delay.    Kingston  v*  Kincaid,*  1  Wash.,  460. 

§  62 <^.  An  invoice  of  goods,  received  by  a  consignee,  and  retained  by  him  without  objec- 
tion, if  in  no  manner  disproved,  is  evidence  that  aU  the  articles  enumerated  in  it  were  re- 
ceived by  the  consignee.    Field  v.  Moulson.  2  Wash.,  155. 

§  623«  A  factor  who  has  accepted  a  draft  drawn  by  his  principal  and  an  accommodation 
drawer,  and  has  funds  in  his  hands  sufficient  to  meet  the  draft,  must  apply  such  funds  to  the 
payment  of  the  di*aft.  He  cannot  apply  such  funds  to  the  payment  of  subsequent  draf ta 
drawn  on  him  by  his  principal  alone.    Brander  v.  PhiUips,  16  Pet.,  129. 

g  6S4.  If  goods  are  sent  on  the  account  and  risk  of  the  shipper,  the  master  to  whom  the 
goods  are  delivered  holds  them  as  agent  of  the  shipper.    The  Frances,  8  Cr.,  420. 

g  6^5.  A  factor  doing  business  for  several  foreign  merchants,  imconnected  with  each  other* 
may  remit  to  one  of  them  and  send  to  the  others  separate  drafts  on  him ;  but  notice  of  such 
remittance  must  be  given  to  all.  In  case  of  partial  loss  it  must  be  shared  by  the  several 
payees  proportionately.    Schenkenhouse  t?.  Gibbs,  4  Dal.   186. 

8  62i|6,  Where  bills  are  drawn  against  a  consignment,  the  consignee  has  no  right  to  hold 
the  goods  beyond  the  time  when  the  bills  become  due ;  and  if  he  holds  them  on  a  falling 
market,  he  is  liable.     Potts  v.  Findlay,*  1  Cr.  C.  C,  514. 

§  627.  It  seems  that  where  the  owner  of  goods  draws  a  bill  of  exchange  on  his  factor  be- 
fore he  is  apprised  of  the  balance  due  him,  he  does  so  at  the  peril  of  paying  the  damages  on 
the  return  of  the  bill;  and  that  he  has  no  claim  for  reimbursement  against  the  factor,  if,  at 
the  time  of  his  refusal  to  accept  the  bill,  the  balance  was  not  ascertained  so  that  he  could 
know  that  he  could  accept  the  bill  of  his  principal  with  safety.  "Kingston  v.  Wilson,  4 
Wash.,  816. 

§  628.  Acconnting.--  An  action  of  aasumpsii  was  brought  against  a  factor,  alleging  that  h& 
undertook  to  sell  and  dispose  of  goods,  and  in  consideration  thereof  *'  promised  the  plaintiffa 
to  render  them  a  reasonable  account  thereof  on  demand."  and  that  he  had  refused  to  account. 
Heldf  that  damages  to  the  plaintiffs  by  failure  to  remit  when  exchange  was  favorable  could  not 
be  recovered  under  the  averment ;  that  upon  every  consignment  of  goods  for  sale,  the  law 
raises  a  promise  to  account,  but  that  promise  is  completely  satisfied  by  payment  over  of  the- 
proceeds  of  sale  on  demand ;  that  if  the  usage  of  trade,  or  a  special  contract,  bind  the  party 
to  remit,  it  is  an  obligation  which  tlie  law  does  not  enforce,  unless  averred  in  the  declaratioa 
and  put  in  issue  by  the  parties.    Pope  v,  Barrett,*  1  Mason,  117. 

§  62i).  Where  a  principal  receives  from  his  factor  an  account  of  his  transactions  in  relation 
to  property  sent  him  for  sale,  and  does  not  reply  to  such  communication,  he  is  presumed  to 
ratify  the  acta  of  the  factor  as  far  as  he  is  informed  of  them,  even  where  the  factor  shows^ 
by  sue  h  account,  that  he  has  been  negligent.  But  the  factor,  notwithstanding  the  silence  of 
Uis  principal,  is  bound  to  exercise  reasonable  diligence  in  the  disposition  of  the  property  com- 
mitted to  his  charge.  The  refusal  to  reply  is  presumptively  a  condonation  of  former  negh- 
gence  only,  not  an  authority  for  future  carelessness.    Feild  v.  Farrington,  10  WalL,  148. 

§630.  If  a  factor  renders  no  account  of  sales  for  many  years,  and,  in  an  action  for  the  pro* 
ceeds  of  goods  sent,  makes  no  proof  of  what  part  were  sold  or  at  what  price,  every  presump- 
tion is  that  he  sold  them  at  the  invoice  price.     Field  v.  Moulson,  2  Wash.,  156. 

§  631.  Duty  to  sell  in  best  market.— It  seems  that  a  factor  impliedly  contracts,  when  he 
accepts  the  consignment,  not  only  for  his  fidelity  in  the  disposition  of  the  cargo,  and  for  the 
exercise  of  his  best  judgment,  but  for  the  exercise  of  a  sound  judgment  in  the  management 
of  the  business  confided  to  him.  If  he  be  authorized  to  direct  the  destination  of  the  ship,, 
with  a  view  to  the  best  market  at  which  the  cargo  can  be  sold,  it  is  his  duty,  by  reasonable 
inquiries,  to  find  out  where  that  market  is,  so  as  to  afford  his  employer  the  benefit  of  it.  But 
if  the  consignment  be  general,  and  in  the  usual  form*  so  as  to  leave  no  option  to  the  consignee- 
to  select  a  market  other  than  that  to  which  the  cargo  is  destined,  the  factor  is  not  bound  to* 
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9end  the  cargo  to  M17  other  market,  though  it  should  turn  out  to  he  better  than  the  one  to 
which  the  cargo  is  sent.  In  such  a  case,  probably,  the  selection  of  any  other  market  would  be 
at  the  risk  of  the  factor,  and  he  would  be  liable  should  the  change  prove  unfavorable  to  the 
interests  of  his  principal    Kingston  v.  Wilson,  4  Wash.,  811.    See  g  557. 

§  688.  Breach  of  Inatrnctions.— In  this  case  the  factors  were  instructed  not  to  sell  below 
a  certain  price.  After  keeping  the  goods  for  a  considerable  time,  and  being  unable  to  sell  at 
the  price  named,  they  sold  the  goods  at  prices  below  the  limits,  rendered  an  account  of  salen, 
and  author} jsed  the  principal  to  draw  for  the  balance  in  their  hands.  The  principal  wrote  a 
letter  in  reply  expressing  no  dissatisfaction,  and  drew  bills  for  the  balance  in  the  liands  of  the 
agents.  ffM,  that  this  was  a  complete  acquiescence  in  the  acts  of  the  agents.  Richmond 
Manuf  *g  Co,  v.  Starks,*  4  Mason,  2Q3.    See  ^g  550,  552,  553,  565. 

§  633.  If  the  consignee  writes  a  letter  to  the  consignor,  and  fully  informs  him  what  he  has 
done,  and  the  consignor  intends  to  disapprove  of  his  conduct,  he  is  bound  to  inform  the  con- 
signee within  a  reasonable  time ;  and  if  he  is  silent,  his  silence  is  an  approval  of  the  con- 
duct of  the  consignee,  and  the  consignee  is  not  bound  to  disclose  in  his  letter  such  general 
facts  as  it  is  to  be  presumed  the  consignor  is  aware  of.    Norris  v.  Cook,  1  Curt.,  464. 

§  684.  Agents  abroad  for  the  purchase  of  a  return  cargo  are  liable  to  their  principals  if 
they  fail  to  obey  instructions.  So  where  the  consignees  of  a  vessel  were  ordered  to  invest  a 
certain  amount  of  the  funds  coming  into  their  hands  in  tiles,  and  the  balance,  estimated  at  a 
certain  sum,  in  wrapping  paper,  and  the  consignees  invested  the  whole  sum  in  wrapping 
paper,  because  the  funds  fell  short  of  the  estimated  amount,  in  an  action  by  the  owners 
against  the  consignees,  it  was  held  that  the  latter  were  liable  for  failure  to  follow  their  in- 
structions, and  this  though  the  owners  had  received  the  proceeds  of  the  paper,  the  latter  act 
not  being  a  ratification  of  the  breach  of  orders.  Cunningham  v.  Bell,  5  Mason,  164.  See 
8  553. 

g  685.  A  person  receiving  a  consignment  of  goods,  though  not  obliged  to  receive  it,  must 
obey  the  positive  instructions  of  his  shipper,  and  if  he  fails  to  do  so  he  is  liable  for  all  result- 
ing injury.    Walker  v.  Smith,  4  Dal..  3i»0.    See  g  555. 

§  636.  Advances  by  a  factor  up  to  a  previously  agreed  amount  are  payment  pro  tanto  of 
purchase  money ;  beyond  such  amount  they  constitute  a  present  legal  debt.  The  principal,  by 
procuring?;  and  receiving  the  benefit  of  such  advances,  is  precluded  from  objecting  that  they 
do  not  aniiwer  the  agreement.  Bradley  v,  Richardson,  2  Blatch.,  355.  See  §§  564,  600,  658, 
609.  686,  687,  699,  701. 

§  637.  A  factor  to  whom  goods  are  shipped  for  sale  on  commission,  who  has  made  advances 
thereon,  has  an  insurable  interest  to  the  amount  of  the  advances  made,  and  perhaps,  also,  for 
the  amount  of  such  commissions  as  he  would  naturally  receive  from  the  sale  of  the  goods. 
Bank  of  South  Carolina  v,  Bicknell,  1  Cliff.,  91. 

§  638.  Wherever  a  consignment  is  made  to  a  factor  for  sale,  the  principal  has  a  right,  gen- 
erally, to  control  the  sale  thereof  according  to  his  own  pleasure,  from  time  to  time,  if  no 
advance  have  been  made  or  liabilities  incurred'on  account  thereof,  and  the  factor  is  bound  to 
obey  his  orders.  If,  however,  the  factor  makes  advances  or  incurs  liabilities  on  account  of 
the  consignment,  he  acquires  a  special  property  therein,  and  then  he  has  the  right  to  sell  so 
much  of  the  consignment  as  may  be  necessary  to  reimburse  himself  for  such  advances  or 
meet  such  liabilities.  So  where  a  consignment  was  made  generally,  without  specific  orders 
as  to  the  time  or  mode  of  such  sale,  and  the  factor  makes  advances  on  such  consignment,  the 
factor  is  held  clothed  with  a  sound  discretion  as  to  the  time  and  mode  of  sale,  and  the  princi- 
pal has  no  right,  by  ordera  given  subsequent  to  such  advances,  to  suspend  or  control  the  fac- 
tor's right  to  sell  and  reimburse  himself  out  of  the  proceeds,  except  so  far  as  i*espects  the 
aurplua  of  the  consignment  above  the  amount  necessary  to  be  sold  for  such  reimbursement. 
Brown  v,  McGraw,  14  Pet.,  494.  Approved  and  followed,  Feild  v.  Farrington,  10  Wall.,  149; 
Steiger  v.  Third  National  Bank,  6  Fed.  B.,  575. 

§  63i).  Baiikrnptc:^ .—  A  claim  against  a  factor  for  the  proceeds  of  goods  consigned  to 
him  is  released  by  a  discharge  in  bankruptcy  under  the  law  of  1867.  In  re  Smith,  9  Ben., 
495.  Contra,  In  re  Seymour,*  1  N.  B.  R.,  83 ;  In  re  Kimball,*  2  N.  B.  R.,  205,  854.  These  lat- 
ter cases  overruled  in  effect  by  Neal  v.  Clark,  5  Otto,  704. 

g  640.  A  discharge  in  bankruptcy  discharges  a  debt  due  from  a  commission  man  to  his 
principal  arising  from  the  agent's  failure  to  pay  over  the  proceeds  of  goods  sold  by  him  for 
his  principal.    Zeperink  v.  Card,  8  J|cC.,  549;  S.  C,  U  Fed.  R,  296. 

g  64 1.  Authority  to  draw.—  Where  a  merchant  notifies  his  agent  in  a  distant  city  to  ship 
a  certain  quantity  of  freight,  more  or  less,  on  account  of  a  third  party,  and  to  draw  on  such 
third  party  or  on  the  principal,  such  authority  cannot  be  revoked  by  implication.  Lanusse 
r.  Barker,**  3  Wheat.,  101.    See  §  568. 

§  642.  An  assumption  to  guaranty  bills  drawn  by  an  agent  on  A.  B.,  Poi-tland,  or  on  the 
writer  at  sixty  days,  does  not  authorize  the  drawing  of  bills  on  A.  B.,  Portland,  payable  in 

855 


•§§643-618.  AGENCY. 

New  York;  but  on  failure  to  obtain  payment  of  bills  drawn  on  A.  B.,  the  agent  may  then 
'draw  on  the  principal.    Ibid.  ^ 

§  643.  Sale  on  credit. —  Where  a  factor  sells  the  goods  of  his  principal  on  credit,  and 
takes  a  bond  payable  to  himself,  in  which  is  included  a  sum  due  to  himself  individually,  the 
principal  may  sue  him  before  he  has  collected  the  amount  due;  and  a  demand  for  the  bond 
before  bringing  suit  is  not  necessary.  Jackson  v.  Baker,*  1  Wash.,  394.  See  §§  551,  559,  563, 
667,  604,  605.  608. 

§  644.  In  the  case  of  a  sale  by  a  factor  on  credit,  his  undertaking  is  merely  to  answer  for 
the- solvency  of  the  buyers  of  the  goods,  or,  rather,  to  guaranty  to  the  principal  the  payment 
of  the  debt  due  from  the  buyers.  He  becomes  liable  to  pay  to  the  principal  the  amount  of 
the  purchase  money,  if  the  buyers  fail  to  pay  it  when  it  becomes  due.  Bradley  t;.  Richard- 
son, 23  Vt.,  781 ;  S.  C,  2  Blatch.,  355. 

2.  PrincipdPs  Title  to  the  Goods. 

BUUKARY  —  Right  of  principal  to  follow  goods,  $§  645,  ^^,^  Betaining  goods  for  lien  of 

factor,  §  647. 

§  645.  The  principal  is  entitled  to  recover  whenever  he  can  trace  his  own  proi)erty  and  dis- 
tinguish it,  or  its  proceeds,  from  the  mass  of  the  property  of  his  factor.  So  where  a  factor 
sold  goods,  took  the  notes  in  his  own  name,  and  miide  an  assignment  of  his  .property  for  the 
benefit  of  his  creditors,  including  the  notes,  and  the  notes  were  paid  to  the  assignees,  the 
principal  was  entitled  to  recover  from  the  assignees,  after  deducting  charges  and  commis- 
sions. And  the  fact  that  the  factor  was  acting  under  a  del  credere  commission,  and  therefore 
guarantied  the  payment,  did  not  alter  the  aspect  of  the  case.  Thompson  v.  Perkins,  §§  648, 
649.    See  §§  268,  656. 

§  646.  Where  an  agent  sold  bills  of  exchange,  and  a  part  of  the  proceeds  passed  into  the 
hands  of  his  administrator,  the  principal  was  entitled  to  recover  from  such  administrator. 
Veil  V.  Mitchel,  §  650. 

§  647.  Certain  factors  held  goods  on  which  .they  had  accepted  drafts,  which  they  dis- 
counted in  bank.  The  drafts  were  outstanding  at  the  time  the  factors  made  an  assignment 
in  insolvency.  Held,  that  the  assignee  had  a  right  to  retain  the  goods  for  the  amount  of  the 
lien  of  the  factors,  but  that  he  could  not  retain  them  after  the  drafts  were  taken  up,  or  the 
lien  was  otherwise  discharged.    Terry  v.  Bamberger,  §§  651-653. 

[Notes.—  See  g§  654r-657.] 

THOMPSON  v.  PERKINS. 
(Circuit  Court  for  Massachusetts:  3  Mason,  232-242.    1823.) 

STATiaiENT  OF  Facts. — Plain tiflf  consigned  goods  to  Winslow,  Channing  & 
Co.,  for  sale.  The  latter  sold  the  goods,  took  the  notes  in  their  own  names,  and 
assigned  the  same,  with  other  property,  to  the  defendants,  as  assignees,  for  the 
benefit  of  creditors,  to  whom  the  notes  were  paid ;  and  this  suit  was  brought 
against  the  assignees  to  recover  the  proceeds  of  the  notes,  after  deducting  com- 
missions and  charges. 

Opinion  by  Story,  J. 

In  this  case  the  sole  question  is,  whether  the  notes  taken  in  payment  for  the 
goods  of  the  plaintiff,  upon  the  sale  by  Messrs.  Winslow,  Channing  &  Co.,  were 
the  property  of  the  latter  at  the  time  of  their  failure.  If  so,  then  they  passed 
by  the  assignment  to  the  defendants ;  if  not,  then  the  present  action  is  com- 
pletely sustained. 

§  648.  Where4Jie  factor  sells  goods  and  takes  notes,  the  principal  rnay  recover 
{he  proceeds  in  the  hands  of  his  assignee. 

Nothing  is  better  settled  at  the  present  day  than  the  doctrine*  that  the  prin- 
icipal  is  entitled  to  recover,  whenever  he  can  trace  his  own  property  and  distin- 
guish it,  or  its  proceeds,  from  the  mass  of  the  property  of  his  factor.  If  it  has 
been  sold  and  notes  taken  in  payment,  and  these  can  be  specifically  ascertained, 
they  remain  the  property  of  the  principal,  and  he  has  a  right  to  receive  them,  dis- 
charging at  the  same  time  any  lien  of  the  factor.    I  need  not  cite  authorities  on 
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this  point.  They  are  very  numerous,  and  have  been  ably  collected  in  Mr.  Liv- 
ermore's  very  valuable  Treatise  on  Agency,  and  in  Mr.  Montague's  on  the 
Bankrupt  Laws.  1  Livermore  on  Agency  (1818),  p.  267,  ch.  7 ;  Montague's  Bank. 
Laws  (1819),  p.  577,  ch.  40.  The  case  of  Scott  v.  Surman,  Willes'  K.,  400,  is  a 
leading  case  on  the  subject;  and  in  it,  Lord  Chief  Justice  Willes,  with  his  accus- 
tomed diligence,  accuracy  and  learning,  has  summed  up  and  expounded  the 
general  principles  and  authorities.  That  case  completely  disposes  of  this,  for 
there  the  factor  took  the  notes  payable  to  himself,  or  order,  unless  the  fact  that 
the  factors  were  acting  under  a  commission  del  credere,  or,  in  other  words,  were 
guarantees  of  the  payment,  changes  the  legal  posture  of  the  parties. 

§  649. and  it  seems  that  a  guaranty  does  not  affect  the  rights  of  the  princi- 
pal.    {See  §  691.) 

And  it  is  insisted  that  the  guaranty  made  the  notes  the  absolute  prop- 
erty of  the  factors.  That  is  a  proposition,  however,  extremely  difficult  to 
be  maintained  upon  principle,  and  as  little  consonant  with  authority.  It 
is  true  that  in  Grove  v,  Dubois,  1  D.  &  E.,  112,  which  was  the  case  of  a 
policy  broker.  Lord  Mansfield  lays  down  the  doctrine  that  a  commission  del 
credere  is  an  absolute  engagement  to  the  principal  from  the  broker,  and  makes 
him  liable  in  the  first  instance  without  any  necessity  of  resorting  to  the  pur- 
chaser or  other  contracting  party.  And  Mr.  Justice  BuUer,  in  the  same  case, 
said  that  a  previous  demand  and  refusal  of  the  debtor  had  never  been  in  prac- 
'i^ice  required.  Whether  this  doctrine  can  how  be  supported  is  matter  of  great 
doubt.  It  has  been  questioned  by  a  very  acute  reporter,  7  Taunt.,  480,  note  (a), 
and  seems  utterly  at  variance  with  the  decision  of  Lord  Chief  Justice  Gibbs,  in 
a  recent  case.  Peele  v.  Northcote,  7  Taunt.,  478.  He  there  said,  speaking  of  a 
policy  broker,  that  he  "  was  to  guaranty  all  the  underwriters  for  a  del  credere 
commission,  and  was  therefore,  it  was  quite  clear,  liable  only  in  the  second  in- 
stance to  make  good  the  loss,  in  case  a  loss  should  arise."  Lord  Ellenborough, 
too,  in  delivering  the  opinion  of  the  court  in  Morris  v.  Cleasby,  4  Maule  & 
Selw.,  566,  expressly  declared  that  the  court  could  not  accede  to  the  proposition 
laid  down  in  Grove  v,  Dubois.  "  The  doctrine  so  laid  down,"  says  he,  "  appears 
to  us  to  reverse  the  relative  situations  of  principal  and  factor,  and  to  have  a  tend- 
ency to  introduce  uncertainty  and  confusion  into  the  law  on  this  subject." 
But  it  is  not  necessary  to  consider  this  point,  because  Lord  Mansfield,  in  the* 
same  breath,  admits  that  the  law  allows  the  principal,  in  such  a  case,  for  his 
benefit,  to  resort  to  the  debtor,  as  a  collateral  security.  This  is  a  plain  admis- 
sion that  the  property  in  the  policy  is  not,  by  the  guaranty,  vested  absolutely 
in  the  broker,  but  that  the  assured  might  control  it.  It  tacitly  concedes  that  a 
guaranty  does  not  vest  any  title  in  the  broker  which  the  law  would  not  other- 
wise vest  in  him.  In  truth,  the  case  before  his  lordship  did  not  call  his  atten- 
tion to  the  rights  of  the  principal  in  this  respect,  but  merely  to  the  right  of 
set-off  by  the  broker  against  the  underwriter,  as  a  case  of  "mutual  credit," 
under  the  bankrupt  acts.  And  for  the  same  reason  we  may  dismiss  the  later 
cases,  which  have  turned  upon  similar  discussions.  See  Baker  v,  Langhorn,  4 
Campb.,  396,  and  note,  399;  Koster  v.  Eason,  2  Maule  &  Selw.,  112;  Morris  v. 
Cleasby,  4  M.  &  S.,  566.  Lord  Ellenborough,  in  one  of  them,  uses  this  strong 
language:  "  that  the  broker,  with  a  dd  credere  commission,  may  be  looked  upon 
as  the  owner  of  the  policy,  and  he  being  answerable  to  the  insured  for  the  loss, 
the  amount  may  be  considered  as  due  to  him."  Weinholt  v.  Eoberts,  2  Campb., 
586.  It  may  be  so  as  between  the  broker  and  underwriter  on  a  set-oflf  of  "  mu- 
tual credit;"  but  it  i?  quite  a  different  question  as  between  the  broker  and  his 
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principal.  For,  as  between  the  latter,  the  cases  abundantly  show  that  the  in- 
sured is  the  real  owner,  subject  only  to  the  lien  of  the  broker.  Bee  Gumming 
t?.  Forester,  1  Maule  &  Selw.,  494;  Peele  v.  Northoote,  7  Taunt,  478.  The 
analogy,  therefore,  so  far  as  it  bears  upon  the  present  question,  is  against  the 
distinction  which  the  defendants  attempt  to  set  up. 

The  case  of  Mackenzie  v,  Scott,  6  Bro.  Pari.  Cases,  280,  has  also  been  cited  in 
support  of  this  distinction ;  but  upon  examination  it  will  not  be  found  to  apply* 
It  is  not  very  easy  to  ascertain  upon  what  precise  point  that  judgment  turned, 
as  no  reasons  are  given  by  the  bouse  of  lords.  But  it  may  be  gathered  from 
the  facts,  that  the  principal  controversy  was,  whether  a  factor,  with  a  dd  credere 
commission,  was  discharged  from  liability  by  remitting  the  amount  to  his 
principal  in  an  unproductive  bill,  payable  to  and  indorsed  by  the  factor.  It 
was  decided  that  he  was  not;  and,  as  it  may  be  fairly  presumed^  either  upon 
the  common  ground  that  the  factor  was  liable  upon  his  indorsement,  or  that 
the  bill  was  not  received  as  an  absolute  payment^  so  as  to  extinguish  the 
guaranty.  At  all  events,  it  is  no  rashness  to  assert  that  it  steers  wide  of  the 
present  question.  The  case  of  Gall  v.  Comber,  reported  in  1  Moore,  379,  and 
7  Taunt.,  558,  turned  upon  this  point:  that  at  all  events  the  principal  could  not 
maintain  a  suit  of  indehitatue  a88um.pdt  for  goods  sold  and  delivered  against  his 
factor  del  credere^  after  a  sale  of  the  goods ;  for  if  the  factor  was  strictly  liable 
to  the  principal,  it  was  not  ^a purchaser  of  the  goods,  but  as  making  a  contract 
of  a  peculiar  nature,  and  that  it  ought  to  be  specially  laid  in  the  declaration 
as  arising  from  the  dd  cred^e  commission.  And  at  the  trial,  Lord  Chief 
Justice  Gibbs  considered  it  as  merely  a  guaranty  that  the  price  should  be  paid^ 
So  far  as  this  case  goes,  it  shows  that  the  factor  does  not  become  the  purchaser 
of  the  goods  by  a  sale  under  a  del  credere  commission.  The  view  thus  taken  of 
a  dd  credere  commission  is  confirmed  by  what  fell  from  Lord  EUenborough,  in 
Morris  v,  Cleasby,  4  Maule  &  Selw.,  566,  574.  His  language  is,  **  The  guaran- 
tee is  to  answer  for  the  solvency  of  the  vendee,  and  to  pay  the  money  if  the 
vendee  does  not;  on  IhQ  failure  of  the  vendee  he  is  to  stand  in  his  place,  and 
to  make  his  default  good.  Where  the  form  of  the  action  makes  it  necessary  to 
declare  on  the  guaranty,  application  to  the  principal  must  he  stated  on  the  record?^ 

No  other  cases  have  been  cited  by  the  defendants  that  require  any  particular 
observation.  I  will  now  shortly  advert  to  those  which  establish  a  doctrine 
wholly  inconsistent  with  the  argument  of  the  defendants.  And  first,  the  case  of 
Scrimshire  v,  Alderton,  2  Strange,  1182.  There  the  plaintiff  consigned  some 
goods  for  sale  to  a  factor,  with  a  dd  credere  commission.  After  the  sale,  and 
before  payment  by  the  purchaser,  the  factor  failed,  and  the  plaintiff  brought 
his  action  after  notice  and  demand  against  the  purchaser  to  recover  the 
amount.  Lord  Chief  Justice  Lee  held,  against  the  opinion  of  a  special  jury^ 
that  the  plaintiff  was  entitled  to  recover,  upon  the  ground  that  the  factor's 
sale  created  a  contract  between  the  owner  and  the  buyer.  And  his  opinion 
was  afterwards  confirmed  by  the  whole  court,  and  has  ever  since  been  held  to 
be  good  law.  Here,  then,  we  have  a  direct  authority  that  the  guaranty  did 
not  change  the  relation  of  the  factor,  and  that  the  money  due  was  still  the 
money  of  the  principal.  If  this  be  so,  what  difference  can  it  make  that  a  note 
has  been  taken  to  secure  the  payment?  Must  not  an  instrument  which  merely 
evidences,  but  does  not  extinguish,  the  debt,  follow  the  nature  of  its  prin- 
cipal? If  the  owner  is  entitled  to  the  debt,  is  he  not  entitled  to  that  which  was 
taken  to  evidence  it?  I  meddle  not  with  the  fact  that  here  there  were  nego- 
tiable instruments.    If  they  had  been  negotiated,  and  the  money  received  by 

i08 


the  factors  in  the  course  of  business,  that  would  have  deserved  a  very  different 
K3orisideration.  But  let  the  rightful  possession  of  the  notes  be  in  whom  the}' 
may,  if  the  money  due  was  still,  notwithstanding  the  guaranty,  the  money  of  tile 
plaintiff,  when  the  defendants  received  It,  it  was,  in  point  of  law,  upon  the 
authority  of  this  case,  money  had  and  received  to  his  use. 

To  the  same  effect  is  Exf  parte  Murray,  Cooke's  Banli.  Law  (8th  ed.),  384, 
where  the  lord  chancellor  held  that  money  received  by  the  assignees  after  the 
bankruptcy,  in  payment  of  goods  sold  by  the  bankrupt,  under  a  del  credere 
commission,  belonged  to  the  owner  of  the  goods,  and  decreed  the  assignees  to 
pay  it  accordingly. 

No  answer  has  been  given  to  these  decisions,  except  that  they  arose  under 
the  bankrupt  laWs.  But  that  circumstance  would  make  them  of  stronger  ap- 
plication on  the  other  side,  if  they  were  contested  upon  the  ground,  not  of  real 
ownership,  but  of  reputed  ownership  under  the  bankrupt  act  of  21  Jac.  1,  oh. 
19,  §  11.  It  does  not,  however,  appear  that  in  Scrimshire  i).  Alderton  the 
case  arose  in  bankruptcy. 

The  case  of  Robson  v,  Wilson,  reported  by  Mr.  Marshall  in  his  work  on  In- 
surance, 1  Marshall  Ins.,  b.  1,  ch.  8,  §  2,  p.  295,  is  a  very  strong  authority  to 
the  same  effect.  There,  Wilson,  a  broker  at  Liverpool,  was  in  the  habit  of 
i^ending  orders  to  Stoddart,  a  broker  at  Newcastle,  to  effect  insurances.  Wil- 
son, for  a  del  credere  commission,  guarantied  the  pretniums  on  all  the  orders, 
and  was  to  pay  them,  as  received,  to  Stoddart,  and  Stoddart  was  to  pay  all 
losses,  and  for  a  like  commission  Stoddart  also  guarantied  the  premiums  to  the 
underwriters.  Stoddart  became  bankrupt,  and  at  the  time  of  his  bankruptcy 
.£79  were  in  the  hands  of  Wilson,  being  the  premium  on  a  policy  underwritten 
by  one  Robson,  the  plaintiff.  The  latter  had  settled  accounts  for  premiums 
with  Stoddart,  and  taken  his  notes  for  the  general  balance,  and  brought,  his 
action  against  Wilson  for  the  £79,  as  money  received  to  his  Use.  The  court 
held  him  entitled  to  recover.  And  Lord  Kenyon  on  that  occasion  said: 
^*  Where  a  factor  has  received  money  belonging  to  his  principal,  and  it  be- 
comes blended  with  his  own  estate,  and  cannot  be  distinguished  from  it,  the 
principal  must  come  in  with  the  general  creditors.  But  here  it  is  clearly  dis- 
tinguishable from  the  bankrupt's  estate.  Before  it  is  paid  to  the  factor  del 
credere^  he  becomes  a  bankrupt;  it  is  therefore  no  part  of  the  general  fund, 
and  the  principal  has  a  right  to  claim  if  Here  is  a  case  decided  with  no  ref- 
erence to  any  peculiar  doctrine  in  bankruptcy ;  but  standing  on  geheral  prtnoi- 
ples)  and  necessarily  affirming  that  a  dd  oredere  commission  did  not  create  an 
original  ownership  of  the  premium  in  the  broker,  or  change  the  general  rela* 
tion  between  the  principal  and  the  underwriter,  as  debtor  and  creditor. 

If,  then,  these  decisions  constitute  the  law  (and  they  have  been  nowhere  de- 
nied, but  on  the  contrary  referred  to  by  the  best  elementary  writers  — 1  Mon- 
tague Bank.,  57t,  ch.  40;  1  Cooke's  Bank.  Law,  4th  ed.,  400,  etc.— as  settling 
the  doctrine),  there  is  an  end  of  the  defense,  and  judgment  must  be  giveti 
for  the  plaintiff.  And  I  may  add  that  our  own  state  court  has  fully  recog- 
nized the  dodtrine.  In  Kelly  t).  Mutt&on,  7  Mass.,  819  (see,  alsOj  Price  t;.  Ral- 
gton,  3  Dall.,  60;  Messier  v.  Amery,  1  Teates,  540;  Houquebies  ^.  Girard, 
Wharton  Dig.,  10,  pi.  39),  Mr.  Justice  Sewall,  referring  to  the  case  of  a  guar- 
anty, admits  that  the  principal  may  intercept  the  de^t  in  the  hands  of  the 
buyer,  not  prejudicing  thereby  any  right  of  set^od!  in  the  latter  against  the 
factor,  who  deals  in  his  own  name,  without  disclositig  the  agency. 

And  tipon  principle,  if  there  were  no  authority  in  point,  the  result  must  be  the 
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same.  The  moment  it  is  conceded  that  notes  taken  by  the  factor  in  his  own  name, 
in  payment  for  the  goods  of  the  principal,  when  identified,  are  the  property  of  the 
principal  (and  the  authorities  on  this  point  are  entirely  conclusive,  Scott  v.  Sur- 
man,  Willes,  400;  Mo  parte  Dumas,  1  Atk.,  232;  Ee parte  Amery,  2  Vez.,  674), 
it  can  make  no  legal  difference  whether  the  factor  be  with  or  without  a  com- 
mission del  credere.  What  is  the  nature  of  such  a  guaranty  ?  It  is  merely  an 
undertaking  to  pay,  in  case  there  should  be  a  failure  of  payment  by  the  buyer. 
It  is  not  a  direct,  original  liability  to  the  principal,  in  the  same  way  as  if  the 
factor  was  himself  the  purchaser,  excluding  the  liability  of  the  real  purchaser. 
The  principal  may,  at  any  time,  waive  the  guaranty  and  claim  possession  of  the 
notes  from  the  hands  of  the  factor,  discharging  any  lien  of  the  latter.  In  short, 
the  guaranty  does  not  any  more  transfer  such  notes  to  the  factor  as  property 
than  a  guaranty  of  any  other  notes  held  by  the  principal,  not  arising  under  factor- 
age business.  Suppose  the  buyer  should  actually  pay  the  money  to  the  princi- 
pal, what  pretense  would  there  be  for  the  factor  to  recover  it  back  from  the 
principal?  Upon  reason,  upon  the  nature  of  the  contract,  upon  general  justice 
and  equity,  the  produce  of  property  ought  to  belong  to  the  owner,  if  it  is  dis- 
tinguishable from  that  of  the  factor.  His  undertaking  that  the  owner  shall,  at 
all  events,  receive  it,  in  no  shape  changes  the  nature  of  the  property,  or  the 
rights  of  the  owner  growing  out  of  that  consideration.  The  factor,  without  a 
commission  of  del  credere,  has  but  a  lien  on  the  proceeds  for  his  charges;  with' 
it,  he  has  still  but  a  lien  for  additional  charges  growing  out  of  the  extraordi- 
nary responsibility.  The  character  of  the  transaction  is  not  thereby  changed 
in  its  nature,  but  only  in  degree.  A  guaranty  superinduced  after  the  sale  would 
not  change  the  property  in  the  notes.  Why  then  should  an  antecedent  guaranty  ? 
My  opinion,  upon  the  most  mature  reflection,  is,  that  the  plaintiff  is  entitled 
to  judgment  for  the  full  amount  of  all  the  notes  of  which  the  defendants  have 
received  payment.  Jicdgnient  accordingily. 

VEIL  V.  MITCHEL. 

(Circuit  Court  for  Pennsylvania:  4  Washington,  105, 106.    1821.) 

Statement  of  Facts. —  Plaintiffs  sent  two  bills  to  Mitchel,  defendant's  in- 
testate, for  sale,  with  instruftions  to  remit  the  proceeds.  The  bills  were  sold 
and  the  proceeds  remitted,  except  $60  and  a  check.  These  latter  came  to  the 
hands  of  the  defendant,  the  administrator,  and  the  question  was  whether  the 
plaintiffs  could  recover  them  after  allowing  a  debt  due  Mitchel's  estate. 

§  650.  Of  the  right  of  the  principal  to  recover  his  goods  from  the  factor y  his 
legal  representatives  or  assignees* 

Opinion  by  Washington,  J. 

The  cases  upon  this  subject  are  uniform  in  laying.down  the  rule,  that  where 
the  principal  can  trace  his  property  into  the  hands  of  his  agent  or  factor, 
whether  it  be  the  identical  article  which  first  came  to  the  hands  of  the  factor, 
or  other  property  purchased  for  the  principal  by  the  factor  with  the  proceeds, 
he  may  follow  it  either  into  the  hands  of  the  factor,  or  of  his  legal  representa- 
tives, or  of  his  assigns  if  he  should  become  insolvent  or  a  bankrupt. 

The  factor  is  a  trustee  for  the  principal  so  long  as  he  retains  the  property  or 

its  representative  in  his  hands,  and  his  assignees  or  legal  representatives  take  it 

subject  to  the  same  trust,  which  they  cannot  defeat  by  turning  it  into  money, 

unless,  indeed,  they  should  pay  it  away  in  their  representative  character  before 

notice  of  the  claim.    It  is  in  this  point  of  view  only  that  notice  is  necessary. 

Judgment  for  plaintiffs. 
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TERRY  V.  BAMBERGER. 
(Circuit  Court  for  Connecticut:  14  Blatchford,  234-239.    1877.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  This  case  was  tried  by  the  court,  the  parties  having, 
by  written  stipulation  duly  signed,  waived  a  jury.  Upon  said  trial  by  the 
court,  both  parties  appeared  by  their  counsel  and  with  their  witnesses,  and 
were  fully  heard  respecting  the  controverted  questions  of  law  and  of  fact.  The 
facts  which  are  found  to  have  been  proved  are  as  follows :  On  or  about  August 
12,  1875,  the  firm  of  S.  A.  Castle  &  Co.,  of  the  city  of  New  York,  consisting 
of  Samuel  A.  Castle,  Eufus  E.  Hitchcock  and  Henry  S.  McGrane,  being  insolv- 
ent,  made  an  assignment  in  insolvency  of  all  their  goods  and  effects,  for  the 
joint  and  equal  benefit  of  their  creditors,  under  the  statute  of  New  York  of 
April  13,  1860,  to  Leopold  Bamberger,  of  said  city,  who  accepted  said  trust, 
gave  bonds  according  to  law,  and  entered  upon  his  duties  on  August  12, 1875. 
Previous  to  this  time,  said  firm  had  been  the  selling  agents  in  said  city  of  the 
United  States  Button  Company,  a  joint  stock  corporation,  duly  incorporated  in 
pursuance  of  the  laws  of  this  state,  and  established  at  Waterbury.  Said  firm 
had  in  their  store  on  said  August  12,  1875,  the  manufactured  goods  of  said 
company,  which  had  been  theretofore  sent  to  them  for  sale  upon  commission, 
to  a  large  amount,  which  goods  were  the  property  of  said  button  company. 
The  market  value  of  said  goods  was  $7,500.  The  company  had  not  been  in 
the  habit  of  drawing  against  their  consignments,  but,  prior  to  this  date,  had  ob- 
tained from  S.  A.  Castle  &  Co.  their  accommodation  acceptances  to  the  amount 
of  $22,500,  and  it  was  agreed  between  said  parties,  at  the  time  when  said  ac- 
ceptances were  given,  that  said  firm  should  have  a  lien  on  the  goods  which 
were  from  time  to  time  unsold,  as  security  against  their  liability  upon  said  ac- 
ceptances. These  acceptances  had  been  discounted  for  the  benefit  of  said  but- 
ton company,  and  were  then  held  and  owned  by  the  Waterbury  National  Bank. 
The  goods  of  said  company  in  the  possession  of  S.  A.  Castle  &  Co.  were  specified 
in  their  inventory,  which  was  duly  made  and  filed  in  pursuance  of  the  laws  of 
the  state  of  New  York,  under  the  head  of  "goods  on  hand  on  which  allow- 
ances have  been  made  and  merchandise  in  stock,  etc.,"  as  "  consigned  by  the 
*'  United  States  Button  Co.,"  and  were  appraised  at  $6,054.  The  assignee  thus 
had  notice  of  the  ownership  of  the  goods.  Said  Bamberger  immediately  took 
possession  of  said  goods  as  his  own,  and  as  equitably  belonging  to  the  creditors 
of  S.  A.  Castle  &  Co.,  and  proceeded  forthwith  to  sell  them  as  rapidly  as  he 
was  able,  for  the  benefit  of  said  estate.  On  September  24,  1875,  said  button 
company  took  up  and  received  said  acceptances  from  the  Waterbury  National 
Bank,  by  the  substitution  of  the  button  company's  notes  therefor,  and  there- 
upon the  president  of  said  company  carried  said  acceptances  to  New  York, 
tendered  them  to  said  Bamberger,  and  demanded  of  him  the  goods  belonging 
to  said  company,  but  said  Bamberger  refused  to  deliver  the  same  and  continued 
the  sale  thereof.  On  or  about  November  1,  1875,  the  plaintiff  was  duly  ap- 
pointed receiver  of  the  estate  of  said  button  company,  by  the  superior  court  of 
New  Haven,  Connecticut,  under  and -by  virtue  of  the  23d  section  of  chapter  1, 
title  17,  of  the  general  statutes  of  Connecticut  (Revision  of  1875,  page  281),  and 
said  receiver  was  authorized  by  the  decree  of  said  court  to  execute  the  powers 
specified  in  the  1st  section  of  part  14,  chapter  17,  title  19,  of  said  general  stat- 
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ntes  (Revision  of  1875,  page  482).  The  plaintiflf  accepted  said  trust,  gave  bonds 
pursuant  to  law,  which  were  accepted  by  said  court,  and  entered  upon  his  duties. 
-On  November  24,  1875,  the  plaintiflf,  accompanied  by  the  secretary  of  said 
company  as  a  witness,  again  tendered  to  said  Bamberger,  in  the  city  of  K'ew 
York,  said  acceptances,  and  again  demanded  said  goods,  as  the  property  of  said 
button  company,  but  said  Bamberger  refused  to  deliver  them*  The  plaintiflf 
then  asked  Bamberger  if  there  were  any  other  acceptances  outstanding  against 
itoid  goodS)  or  if  there  were  any  other  claims  or  charges  against  the  goods^  for 
Interest,  commissions,  etc.,  except  the  tendered  drafts;  to  which  inquiry  Bam- 
berger replied  in  the  negative.  Upon  the  payment  of  said  accommodation  ac- 
ceptances, S.  A.  Oastle  &  Co.  were  indebted  to  said  button  company  in  a  large 
amount,  as  appeared  by  said  inventory.  The  present  action  was  brought  in  a 
fitate  court  of  this  state,  and  was  removed  to  this  court  by  the  defendant.  At 
the  close  of  the  testimony  the  plaintiflf  asked  and  obtained  leave,  against  the 
objection  of  the  defendant,  to  amend  the  declaration  by  the  addition  of  the 
second  and  third  counts,  for  a  conversion  prior  to  the  plaintiflTs  appointment. 
Opportunity  was  given  to  the  defendant,  after  the  allowance  of  said  amend- 
ment, to  introduce  additional  testimony,  if  he  desired. 

§  661*  After  afaator^s  lien  is  discharged  the  owner  rrmy  claim  the  goods  as 
against  his  assignee  in  insolvency. 

Upon  the  foregoing  facts,  the  conclusions  of  law  are  as  follows:  1.  The  de- 
fendant rightfully  took  possession  of  the  goods  of  the  button  company,  but 
tortiously  converted  them  thereafter*  S.  A.  Castle  &  Co.  were  the  factors  of 
the  button  company,  and  as  such  were  personally  intrusted  with  the  sale  of  its 
goods.  This  trust  was  a  personal  one,  and  could  not  be  delegated  to  another, 
beyond  the  usual  course  of  business,  without  the  consent  of  the  consignors. 
Neither  had  Castle  &  Co.  any  right  to  sell  or  transfer  the  goods  in  payment  or 
in  pledge  for  their  own  indebtedness.  Having  a  lien  upon  the  goods  as  secu- 
rity for  their  liability  Upon  the  accommodation  acceptances  which  they  had 
given  to  the  consignors,  Oastle  &  Co.  had  a  right  to  transfer  said  lien  to  their 
creditors,  and  to  deliver  the  goods  to  their  assignee  for  the  benefit  of  their 
creditors,  solely  as  a  security  to  the  extent  of  said  lien.  The  button  company 
could  not  regain  possession  until  they  had  tendered  to  the  assignee  the  amount 
of  the  lien  of  Castle  &  Co.,  or  otherwise  discharged  said  lien,  and,  upon  such 
tender  or  discharge,  had  the  right  to  regain  possession  of  their  property  if  it 
could  be  traced,  or  distinguished  from  the  mass  of  the  other  property  of  the 
factor  in  the  possession  of  the  assignee.  Warner  v.  Martin,  11  How.,  209; 
Veil  V,  Mitchel,  4  Wash.  C.  C.  R,  105;  Thompson  v.  Perkins,  8  Mason,  232; 
Cook  V.  Kelly,  9  Bosw.,  858;  Manufg  Co.  v.  Dehon,  5  Pick.,  7;  Benston  v. 
Perkins,  2  Pick.,  86;  Scott  v.  Surman>  Willes*  R,  400.  But  the  rightful  pos- 
session of  the  assfgnee  gave  him  no  authority  to  assume  to  hirnself  the  entire 
property  or  right  of  disposing  of  the  goods,  until  duly  authorized  by  law,  and 
when,  having  taken  possession,  with  notice  that  the  goods  were  the  property  of 
the  buttori  company,  he  proceeded  to  sell  and  ootivert  them  into  money  as 
rapidly  as  he  could,  there  was  a  conversion.  The  action  of  trover  "always 
supposes  the  defendant  to  have  come  legally  into  possession  of  the  goods.  It 
is  the  breach  of  the  trust,  or  the  abuse  <5f  such  lawful  possession,  which  con- 
stitutes the  conversion.'*  Murray  ^.  Burling,  10  Johns.,  172;  Connah  v.  Hale, 
23  Wend.,  462;  Fisk  v,  Ewen,  46  N.  H.,  178;  Baldwin  i>*  Cole,  6  Mod.,  212; 
M'Combie  v.  Davies,  6  East,  638. 


§  652.  A  receiver  has  a  right  to  «t^  in  Connecticut  for  a  conversion  which  06- 
curved  prior  to  his  appointment. 

2.  The  plaintiff,  as  receiver,  had  a  right  to  institate  a  suit  in  this  state  against 
the  defendant,  for  a  conversion  happening  prior  to  the  plaintiff's  appointment. 
It  is  contended  that  the  decree  of  the  state  court  had  no  extraterritorial  juris- 
diction, and  gave  the  plaintiff  no  title  to  property  beyond  thd  limits  of  this 
state,  and  that,  therefore,  he  had  no  right  to  institute  a  suit  for  the  recovery  of 
the  value  of  property  which  had  been  since  his  appointment  beyond  the  juris- 
diction of  this  state.  But  the  statutes  of  this  state  in  regard  to  the  appoint- 
ment and  duties  of  receivers  of  the  property  of  corporations  do  not  undertake 
to  change  the  title  of  the  property  or  to  vest  it  in  the  receiver.  Receivers  are  de 
clared  by  the  statute  to  have  the  right  to  the  possession  of  the  property  of  the 
corporation,  and  power  in  their  own  names,  or  in  its  name,  to  commence  and 
prosecute  suits  for  and  on  behalf  of  the  corporation,  to  demand  and  receive  all 
evidences  of  debt  and  property  belonging  to  it,  and  to  do  and  execute  in  its 
name  or  their  own  names,  as  such  receivers,  all  the  acts  and  things  which  shall  be 
necessary  or  proper  in  the  execution  of  their  trust,  and  to  have  all  the  powers, 
for  any  of  said  purposes,  possessed  by  such  corporation.  The  receiver  is  the 
agent  of  the  law  to  collect  the  property  of  the  corporation  and  to  wind  up  its 
affairs,  and  for  that  purpose  to  do  all  acts  which  may  be  necessary  in  the  exe- 
cution of  the  trust.  By  authority  of  law  he  acts  in  the  place  of  the  directors, 
but  no  title  to  property  is  changed.  Such  has  been  the  construction  of  similar 
statutes  elsewhere.    Willink  v.  Morris  Canal  &  Banking  Co.,  8  Green's  Oh.,  877. 

It  is  unnecessary  to  determine  whether  the  receiver  was  empowered  to  com- 
mence a  suit  in  his  own  name,  in  the  state  of  New  York,  for  the  recovery  of 
the  property  of  the  corporation.  As  the  title  to  the  property  which  is  now  in 
question  was  confessedly  always  in  the  button  company,  a  suit  could  have  been 
instituted  in  New  York  against  the  defendant,  in  the  name  of  the  corporation, 
certainly  with  the  assent  of  its  officers.  It  is  apparent  that,  both  before  and  • 
after  the  appointment  of  the  plaintiff,  the  oflScers  of  the  corporation  were 
seeking  to  obtain  this  property,  and  they  have  not  been  prevented  frofti 
aiding  the  receiver  in  the  collection  of  the  debts  of  the  company  in  any  court 
here  or  elsewhere.  They  are  still  the  officers  of  the  company.  In  this  state  the 
plaintiff  can  commence  a  suit  either  in  the  name  of  the  corporation  or  in  his 
own  name  in  its  behalf.  Whether  the  receiver  or  the  corporation  is  plaintiff, 
the  action  is  for  the  recovery  of  the  value  of  property  the  title  of  which  is  in 
this  company.  Being  thus  the  agent  of  the  law  to  wind  up  the  affairs  of  the 
corporation,  and  to  do  whatever  it  could  do  in  this  behalf,  the  receiver  is 
authorized  to  collect,  within  this  state,  its  debts  and  choses  in  action,  of  What*- 
ever  nature  the  same  may  be,  and  to  commence  any  proper  suits,  whether^ 
sounding  in  tort  or  in  contract.  "  There  is  no  greater  reason  for  allowing  the 
receiver  to  recover  damages  in  his  own  name  for  the  breach  of  a  contract  made 
with  the  bank  than  there  is  for  allowing  him  to  recover  damages  in  his  own 
name  for  the  wrongful  withholding  of  the  property  of  the  bank,  in  another 
form."     Gillett  t).  Fairchild,  4  Denio,  80. 

§  653.  In  trover  the  plaintiff  may  prove  a  prior  conversion. 

The  fact  that  the  United  States  Button  Company  had  not  discharged  the  Hen, 
and  so  were  not  entitled  to  the  possession  of  the  goods  at  the  time  of  the  convex 
sion  by  the  defendant,  on  August  12, 1875,  does  not  defeat  the  action  of  trovet, 
the  lien  having  been  discharged  before  suit  was  brought*  If  the  plaintiff  had  k 
right  of  action  when  the  suit  commenced,  it  is  competent  for  him  to  show  a 
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prior  conversion.  Delano  v.  Curtis,  7  Allen,  470 ;  Carpenter  v.  Hale,  8  Gray, 
157.  Judgment  should  be  rendered  in  favor  of  the  plaintiff  for  $7,500  and 
interest  at  six  per  cent,  from  September  24,  1875,  and  his  costs  accruing  after 
May  15,  1877.  Upon  the  amendment,  the  plaintiflf  should  pay  the  defendant 
his  taxable  ^costs  until  May  15,  1877,  in  accordance  with  the  state  practice. 
Eichardson  v,  Hine,  43  Conn.,  201. 

§  664.  In  ^en<^ral. — Where  a  purchaser  from  a  factor  purchases  with  knowledge  of  the  in- 
solvency of  the  factor,  he  is  chargeable  with  full  notice  of  the  factor's  commission,  and  takes 
the  property  subject  to  the  full  rights  of  tlie  principal.    Warner  v.  Martin,  11  How.,  222. 

§  655.  Where  A.  is  supercargo  for  several  shippers,  haviag  separate  interests,  a  party  to 
whom  the  cargo  is  delivered  by  A.  for  sale,  cannot  retain  the  proceeds,  by  arrangement  with 
A.  to  satisfy  a  debt  due  from  A.    Merrick  v.  Bernard,*  1  Wash.,  479. 

§  656.  A  principal  may  follow  his  property  into  the  hands  of  his  agent  or  factor  and  re- 
-cover it,  or  its  proceeds,  from  him.  So  where  an  agent,  owing  his  principal  a  balance  for 
collections  made  by  him,  sent  to  the  principal  a  check  for  the  amount  of  such  balance,  and 
became  insolvent,  and  made  a  general  assignment  before  the  check  reached  his  principal,  and 
payment  of  the  check  was  refused  when  presented  to  the  drawee  because  of  such  assignment, 
on  a  bill  of  interpleader  by  the  bank,  it  was  held  that  the  principal  was  entitled  to  the  funds 
of  his  agent  on  deposit  to  the  full  amount  of  his  agent's  check.  German  Savings  Bank 
V.  Adae,  8  Fed.  R.,  109;  S.  C,  1  McC,  501.     See  §  645. 

§  657.  It  seems  that  if  an  agent  sells  goods  consigned  to  him,  and  receives  the  money  and 
invests  it  in  other  property  for  the  benefit  of  the  principal,  or  marks  it  and  puts  it  away  as 
belonging  to  his  principal,  the  latter  has  a  right  thereto  or  is  entitled  to  the  profits ;  but  if  the 
agent  applies  the  money  to  his  own  use,  charging  himself  therewith  in  his  account  with  his 
principal,  the  money  cannot  be  specifically  followed,  and  the  agent  becomes  simply  the  debtor 
of  the  principal  for  such  proceeds.    Horquebie  v.  Girard,  2  Wash.,  216. 

3.  Factor'8  Lien. 
Summary  — In  general,  %  6^S. -^  For  commissiona  and  expenses,  §§  659,  660. 

§  658.  A  factor  has  alien  on  the  property  of  the  principal  for  all  advances  made,  for  any 
balance  that  may  be  due,  and  for  all  responsibilities  incurred  for  the  principal  in  the  general 
course  of  the  business.  But  this  lien  is  lost  by  a  voluntary  delivery  of  the  property;  the  fa<7tor 
cannot  stop  property  in  transitu,  where  he  has  voluntarily  delivered  up  the  possession,  upon 
any  pretense  that  he  has  a  lien  upon  it  for  advances  made  on  account  of  the  principal.  Mat- 
thews V.  Menedger,  §55  661-065.     See  g§  636,  651,  672,  674,  677,  679,  680. 

§  659.  A  party  to  whom  goods  are  consigned,  as  security  for  advances,  is  a  factor,  and  has 
no  proprietary  interest  in  the  goods.     The  Ship  Packet,  gg  668-670. 

§  660.  Where  the  factor's  lien  is  discharged,  the  principal  may  dispose  of  the  goods  as  he 
pleases.  So  where  goods  were  to  be  consigned  to  a  factor,  to  be  sold  on  commission,  and  the 
proceeds  to  be  held  as  security  for  advances,  and  the  amount  of  the  advances  was  i>aid  before 
the  goods  were  shipped,  the  principal  had  a  right  to  consign  the  goods  to  other  parties ;  but 
the  factor  had  a  claim  against  the  proceeds  of  the  goods  in  court  for  commissions  and  ex* 
penses.    Ibid, 

[Notes.- See  §§  671^78.]  - 

MATTHEWS  v.  MENEDGER. 
(Circuit  Court  for  Ohio:  2  McLean,  145-155.     1840.) 

Opinion  by  the  Court. 

Statement  of  Facts.  —  This  is  an  action  of  trover  for  a  flatboat,  and  five 
thousand  bushels  of  wheat,  in  barrels  and  sacks. 

It  was  proved  that  the  plaintiflPs  were  merchants  in  Baltimore,  and  in  Sep- 
tember, 1836,  they  made  a  contract  with  McCourtney  and  Eead,  merchants  of 
Wheeling,  to  purchase  for  them  a  large  quantity  of  wheat,  which  they  were  to 
have  shipped  to  the  plaintiffs  by  the  way  of  New  Orleans.  Flatboats  were  to 
be  used  in  conveying  the  wheat  to  New  Orleans.    At  the  time  of  the  contract 
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tbe  plaintiffs  advanced  to  McCourtney  and  Read  $10,000,  in  two  drafts  of 
$5,000  each,  which  were  paid  at  maturity.  McCourtney  and  Bead  despatched 
an  agent,  by  the  name  of  Matthews,  to  Parkereburg,  who  made  a  contract  with 
Chevalier,  a  resident  of  that  place,  to  purchase  the  wheat  at  five  per  cent,  upon 
the  cost;  McCourtney  and  Eead  to  furnish  the  money.  The  sum  of  $1,000  was 
paid  in  a  check  by  Matthews,  and  this  Chevalier  stated  was  sufficient,  as  it 
would  enable  him  to  make  a  small  advance  to  the  farmers  on  the  purchase  of 
the  wheat.  Chevalier,  having  purchased  about  four  thousand  bushels  of  wheat, 
called  on  McCourtney  and  Read  for  money  to  complete  the  payments  on  this 
purchase,  who  drew  a  bill  of  exchange  on  E.  Dorsey,  for  $3,000,  payable  to  the 
order  of  Cowgill  &  Son,  at  some  bank  in  Baltimore.  This  bill  was  accepted  by 
Dorsey,  and  made  payable  to  Chevalier  by  the  indorsement  of  Cowgill  &  Son. 
It  was  negotiated  by  one  of  the  banks  at  Wheeling  or  Pittsburg,  and  the  pro- 
ceeds were  paid  to  Chevalier,  he  being  the  last  indorser. 

A  flatboat  was  sent  down  to  Spencer's  farm,  near  Parkersburg,  by  Mc- 
Courtney and  Read,  in  charge  of  Ford,  to  receive  the  wheat.  Shortly  after 
this  McCourtney  and  Read  failed,  and  made  an  assignment  of  their  effects. 
Before  this  was  done  they  applied  to  Forsythe  and  Atturbury,  of  Wheeling,  to 
become  the  agents  of  the  plaintiffs,  and  represented  that,  they  having  ad- 
vanced money  to  buy  wheat,  it  was  just  that  the  wheat  purchased  should  inure 
to  their  benefit.  The  proposed  agency  was  accepted  by  Forsythe  and  Attur- 
bury, and  they  despatched  Matthews,  as  their  agent,  to  Chevalier  to  inform 
him  of  the  failure  of  McCourtney  and  Read,  and  that  the  wheat  belonged  to 
the  plaintiffs;  and  he  was  also  authorized  to  inform  Chevalier  that  the  bill  for 
$3,000,  indorsed  by  him,  would  not  be  paid.  Matthews  communicated  this  in- 
telligence to  Chevalier  before  the  loading  of  the  boat  was  completed,  there  hav- 
ing been  placed  on  board  of  it  between  fifteen  hundred  and  two  thousand 
bushels.  This  was  the  first  intimation  received  by  Chevalier  that  the  plaintiffs 
had  any  interest  in  the  wheat.  He  acted  as  the  agent  of  McCourtney  and 
Read,  and  supposed  he  made  the  purchase  on  their  account.  There  was  no 
more  wheat  delivered  on  board  the  boat  after  the  arrival  of  Matthews;  and 
Chevalier  directed  Ford  to  take  the  boat  to  Gallipolis,  where  he  would  meet 
him.  The  boat  was  taken  to  Gallipolis,  and,  on  the  arrival  of  Chevalier,  he 
sold  the  wheat  to  the  defendants,  with  the  barrels  in  which  a  part  of  it  was  con- 
tained ;  the  sacks  they  returned  to  the  boat.  The  defendants  paid  to  Cheva- 
lier $1,800  for  the  wheat;  and,  owning  a  merchant  mill,  they  manufactured  it, 
and  sent  the  flour  to  New  Orleans,  where  it  was  sold  at  a  good  profit. 

Before  the  sale  of  the  wheat  to  the  defendants  they  admitted  that  Chevalier 
informed  them  of  the  circumstances,  but  what  those  circumstances,  thus  com- 
municated, were,  does  not  appear  from  the  evidence.  The  defendants  offered 
in  evidence  the  record  of  a  judgment,  in  1839,  against  Chevalier,  in  favor  of 
McCourtney  and  Read,  in  the  state  of  Virginia,  in  an  action  of  trover  for  the 
same  wheat.  And  on  the  record  there  was  an  indorsement  that  the  suit  was 
brought  for  the  benefit  of  Matthews  and  Hopkins.  To  the  introduction  of 
this  record  the  plaintiffs  objected,  as  it  was  not  between  the  same  parties,  and 
could  for  no  legal  purpose  be  received  in  evidence.  But  the  defendants'  coun- 
sel insisted  that  it  was  evidence,  if  not  as  a  bar  to  the  plaintiffs'  action,  to  show 
where  the  legal  right  to  the  wheat  was  vested,  to  influence  the  jury  in  their 
assessment  of  damages  in  the  present  action,  and  also  to  show  that,  by  the 
judgment  in  Virginia,* the  right  of  property  in  the  wheat  became  vested  in 
Chevalier. 
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§  ft61*  A  ji^m&ntj  to  oonstituU  a  bary  must  he  letween  the  same  partieSf 
amd  for  the  sofne  sub^sat  matter. 

The  form  of  the  action  in  Yirginii^  waa  the  act  of  the  attorney,  and  if  he, 
by  mistake,  brought  the  action  in  the  names  of  McCourtney  and  Kead  instead 
of  the  plaintiffs,  that  should  not  operate  to  their  prejudice.  So  far  as  that 
action  was  concerned,  the  plaintiffs  were  bound  by  the  acts  of  their  attorney,  as 
to  matters  of  form  as  well  as  to  matters  of  substance,  but  beyond  these  they  were 
not  bound.  The  indorsement  on  the  record,  that  the  suit  was  brought  for  the 
use  of  the  plaintiffs,  is  a  fact  which  it  is  not  perceived  can  be  received  as  evi- 
dence in  this  case.  The  indorsement  was  the  act  of  the  attorney,  and  cannot 
affect  the  rights  of  the  plaintiffs  in  any  other  suit.  Nor  can  the  court  per- 
ceive how  the  damages  recovered  in  the  Virginia  judgment  can  influence  the 
jury  in  the  present  case.  The  parties  are  different,  and  the  evidence  is  differ- 
ent ;  how,  then,  can  the  jury  be  guided,  or  in  the  least  degree  influenced,  by 
the  verdict  in  Virginia?  If  the  Virginia  judgment  can  be  received  in  evidence, 
it  must  be  received  in  bar  of  the  plaintiffs'  action,  or  to  show  a  change  of 
property.  The  defendants'  counsel  do  not  insist  that,  under  the  circumstances, 
the  Virginia  judgment  is  a  bar  to  the  present  action.  To  constitute  a  bar  the 
judgment  must  not  only  have  been  for  the  same  subject  matter,  but  between 
the  same  parties.  Did  the  Virginia  judgment  operate  to  vest  the  right  of 
property  in  Chevalier,  the  defendant?  That  this  effect  must  be  given  to  the 
judgment,  is  strongly  insisted  on  by  the  defendant's  counsel.  And  if  this  po- 
sition be  sustained  there  is  an  end  to  the  present  action.  For  if  the  right  of 
property  to  the  wheat  was  in  Chevalier,  his  sale  to  the  defendants  cannot  be 
shaken.  How  can  the  obtainment  of  the  judgment  operate  a  change  in  the 
right  of  property  ?  Before  the  rendition  of  the  judgment  the  plaintiffs  had 
the  right  of  property  and  a  demand  against  Chevalier  for  converting  it  to  his 
own  use;  and  after  the  judgment  this  demand  remains,  though  it  has  assumed 
a  different  form. 

§  662.  Judgment  against  one,  no  bar  againet  other  joint  treepaeeere. 

A  judgment  against  one  of  several  joint  trespassers  is  no  bar  to  an  action 
against  either  of  the  othera.  There  is  some  conflict  of  decision  on  this  pointy 
but  the  weight  of  authority,  and  the  current  of  modern  decisions,  sustain  the 
above  principle.  All  joint  trespassers  are  liable  severally  as  well  as  jointly, 
and  the  rule  is  well  established  that  there  may  be  several  judgments  against 
different  individuals  for  the  same  trespass,  but  only  one  satisfaction.  Detrof  v. 
"Wright,  2  Ohio,  33;  8  Cowen,  43;  1  John.,  290. 

§  663.  Plaintiff  may  electa  aft^  several  judgm£ntSy  on  which  one  he  will  take 
out  execution^ 

After  several  judgments  are  obtained  for  the  same  trespass,  the  plaintiff 
may  make  his  election  on  which  judgment  he  will  take  out  ei^ecution;  and 
having  done  this,  he  cannot  proceed  on  the  other  judgments.  From  this  it 
appears  that  one  joint  trespasser  cannot  plead  in  bar  a  prior  judgment  against 
another  for  the  same  trespass;  but  to  be  a  good  bar  the  plea  must  state  that 
the  prior  judgment  has  been  satisfied,  or  at  least  that  the  plaintiff  has  elected 
to  take  the  judgment  by  issuing  execution  on  it.  Where  the  judgment  has 
been  satisfied,  which  extinguishes  the  demand  of  the  plaintiff,  for  the  value  of 
the  property,  the  right  of  the  property  must,  consequently,  vest  in  the  defend- 
ant. He  has  paid  its  value  to  the  plaintiff,  and  in  addition,  perhaps,  something 
for  the  manner  in  which  the  property  was  taken.  But  45efore  this  satisfaction 
the  defendant  can  set  up  no  color  of  right  to  the  property,  on  the  ground  that 
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a  judgment  has  been  obtained  against  him  for  its  value.  The  same  rule  that 
applies  in  a  case  of  joint  trespassers,  in  regard  to  the  plea  of  a  prior  judgment 
in  bar,  and  the  change  of  property,  must  apply  with  equal,  if  not  greater,  pro- 
priety in  successive  actions  of  trover  brought  against  different  individuals  for 
the  conversion  of  the  same  property.  In  the  case  under  consideration  the 
judgment  against  Chevalier  did  not  vest  the  property  in  him,  and,  consequently, 
he  had  no  right  on  this  ground  to  sell  it  to  the  defendants.  And  if  the  defend- 
ants, on  demand,  refused  to  deliver  the  property  to  the  plaintiffs,  they  were 
guilty  of  a  conversion,  and  are  liable  in  this  action.  From  these  considerations 
the  court  think  the  record  of  the  Virginia  judgment  is  not  evidence  to  bar  the 
plaintiffs*  action;  to  influence  the  jury  in  their  assessn^ent  of  the  damages  in 
this  case;  to  show  in  whom  the  legal  right  to  the  property  is  vested;  or  for 
any  other  conceivable  legal  purpose. 

§  664.  Lien  of  factor  discussed. 

Before  the  jury  the  counsel  contended  that  the  right  of  property  was  clearly 
shown  by  the  evidence  to  be  in  the  plaintiffs.  That  McCourtney  and  Eead 
acted  as  their  agents,  and  received  from  them  $10,000.  That  the  indorsement 
of  the  draft  by  Chevalier,  for  the  $3,000,  gave  him  no  lien  on  the  wheat  pur- 
chased.  That  it  was  an  ordinary  case  of  indorsement,  which  gave  the  indorser 
no  specific  lien  on  the  property  of  the  drawer  when  it  might  happen  to  come 
into  his  hands.  But  that,  if  a  lien  could  arise  out  of  this  transaction,  the  de- 
livery of  the  wheat  by  Chevalier,  on  board  of  the  plaintiffs'  boat,  and  to  Ford^ 
their  agent,  who  had  charge  of  the  boat,  it  was  relinquished,  and  cannot  after- 
wards be  asserted.  That  this  delivery  placed  the  wheat  as  much  out  of  the 
power  and  control  of  Chevalier  as  if  it  had  been  delivered  into  the  warehouse 
of  the  plaintiffs.  That  the  lien  of  a  factor  or  agent  is  inseparable  from  thft 
actual  or  implied  possession  of  the  property.  That  a  tortious  possession  does 
not  divest  the  lien,  but  that  every  voluntary  relinquishment  of  the  possession 
of  the  property  is  an  abandonment  of  the  lien.  That  the  greater  part  of  the 
wheat  purchased  was  not  delivered,  and  that  to  such  part,  if  a  lien  existed,  the 
plaintiffs  could  set  up  no  claim,  as  against  Chevalier,  without  indemnifying  him. 
That  it  was  not  shown  that  Chevalier  had  paid  more  than  one-half  of  the 
$3,000  bill,  though  he  bad  the  bill  in  his  possession ;  and  having  retained  more 
than  half  of  the  wheat  purchased,  and  the  sum  of  $1,800  received  from  the  de- 
fendants, he  was  bound,  in  justice,  to  account  to  the  defendants  for  any  loss  or 
damages  they  should  sustain  by  the  purchase  of  the  wheat.  That  if  the  plaint- 
iffs should  recover  in  this  action,  they  would  still  be  losers  by  the  failure  of 
McCourtney  and  Bead,  about  $8,000,  and  that  Chevalier  could  have  no  ground 
of  complaint,  if  he,  by  giving  credit  as  an  indorser  to  the  same  firm  of  Mc- 
Courtney and  Read,  should  also  sustain  a  loss  which,  at  most,  would  be  very 
small  in  comparison  with  the  plaintiffs'. 

These  positions  were  all  controverted  by  the  counsel  for  the  defendants?  and 
they  insisted  there  was  no  such  delivery  of  the  wheat  in  question  as  divested 
the  lien  of  Chevalier.  The  court  instructed  the  jury  substantially  as  follows: 
After  recapitulating  the  evidence,  as  above  stated,  you  must  be  satisfied,  gentle- 
men, that  the  legal  right  of  property  in  this  wheat  was  in  the  plaintiffs,  before 
you  can  find  in  their  favor.  And  this,  the  plaintiffs  insist,  has  been  shown  by 
the  contract  with  McCourtney  and  Read,  the  advance  to  them  of  $10,000,  and 
the  fact  of  the  purchase  of  the  wheat,  by  Chevalier,  under  their  direction.  So 
far  as  it  regards  this  right,  it  can  be  of  no  importance  whether  Chevalier  had 
any  knowledge  of  it  or  not.    He,  no  doubt,  until  after  the  failure  of  McCourt- 
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ney  and  Eead,  considered  himself  as  their  agent  in  purchasing  the  wheat.  And 
he  looked  to  them,  only,  for  the  necessary  funds.  But  this  could  not,  in  any 
respect,  afiFect  the  agency  for  the  plaintiffs  under  which  McCourtney  and  Bead 
acted.  It  is  by  no  means  necessary,  in  establishing  their  right,  for  the  plaint- 
iffs to  show  that  the  same  money  advanced  to  McCourtney  and  Eead  was 
handed  over  to  Chevalier.  Having  made  the  advance,  McCourtney  and  Read 
were  bound,  in  good  faith,  to  purchase  the  wheat  and  pay  for  it;  and  so  far  aa 
such  purchase  was  made  by  themselves  or  their  agent,  as  against  them,  the  legal 
right  to  the  wheat  was,  unquestionably,  in  the  plaintiffs.  If  the  indorsement, 
by  Chevalier,  of  the  $3,000  draft,  was  one  of  ordinary  occurrence,  as  contended 
by  the  plaintiffs'  counsel,  it  is  clear  that  it  gave  him  no  specific  lien  on  the  prop- 
erty of  the  drawer.  But  is  this  the  character  of  that  transaction?  Chevalier 
had  engaged  to  purchase  wheat  for  McCourtney  and  Read,  and  had,  in  fact, 
purchased  four  thousand  bushels,  at  $1  per  bushel,  having  received  from  them 
an  advance  of  $1,000;  he  calls  upon  them  for  funds  to  complete  his  payments, 
and  the  sum  of  $3,000  is  raised,  partly  on  his  credit.  And  about  the  time  he 
was  to  deliver  the  wheat,  he  is  informed  that  McCourtney  and  Read  had  failed, 
and  that  the  bill  which  he  had  indorsed  would  not  be  paid.  Under  these  cir- 
stances,  had  not  Chevalier  a  right  to  withhold  the  delivery  of  the  wheat  until 
he  was  rndemnified?  The  court  think  he  had,  whether  such  delivery  was  de- 
manded by  McCourtney  and  Read  or  the  plaintiffs.  In  making  the  purchase 
Chevalier  acted  as  the  agent  of  McCourtney  and  Read ;  and  the  rule  of  law 
which  applies  to  a  factor  will  apply  equally  to  him. 

§  665.  A  factor  has  a  lien  for  advances^  responsibilities  incurred,  and  for 
any  balance  due  /  but  it  is  lost  by  a  surrender  of  the  property. 
.  A  factor  has  a  lien  on  the  property  of  the  principal,  in  his  hands,  for  all  ad- 
vances made,  and  for  any  balance  that  may  be  due.  The  lien  also  exists  for 
responsibilities  incurred  by  the  factor  for  the  principal  in  the  general  course  of 
their  business.  And  this  is  especially  the  case  where  the  principal  is  insolvent, 
and  the  liability  of  the  factor  is  about  to  be  enforced.  3  Har.  &  John.,  339; 
6  Greenl,  51-57;  10  Wend.,  318;  2  Kent,  638,  639.  No  case  could  well  be 
imagined  which  could  more  strongly  illustrate  the  propriety  and  justice  of  the 
rule  which  gives  a  lien  for  responsibilities  incurred  than  the  one  under  consid- 
eration. But  this  lien  is  put  an  end  to  by  a  voluntary  delivery  of  the  property. 
And  this  case  must  turn  on  the  fact  of  the  delivery  of  the  wheat,  by  Cheva- 
lier, in  the  boat,  to  Ford,  the  agent  of  McCourtney  and  Read,  or  of  the  plaint- 
iffs, it  matters  not  which.  The  boat  was  purchased  by  McCourtney  and  Read 
for  the  plaintiffs,  in  pursuance  of  lh:3ir  contract,  and  the  management  of  the 
boat  was  committed  to  Ford.  It  seems  that  from  fifteen  hundred  to  two  thou- 
sand bushels  of  wheat  were  delivered  on  board  of  this  boat  by  Chevalier.  This 
was  done  before  he  was  informed  of  the  insolvency  of  McCourtney  and  Read ; 
that  the  wheat  belonged  to  the  plaintiffs,  and  that  the  bill  he  had  indorsed 
would  not  be  paid.  Now,  if  there  was  an  unconditional  delivery  of  this  wheat 
to  the  agents  of  the  plaintiffs,  or  of  McCourtney  and  Read,  the  lien  was  aban- 
doned. The  factor  or  agent  cannot  stop  property  in  transitu,  where  he  has 
voluntarily  delivered  up  the  possession  of  it,  on  any  pretense  that  he  has  a  lien 
upon  it  for  advances  made  on  account  of  the  principal.  Having  parted  with 
the  possession  of  the  property,  he  has  relinquished  his  lien  and  cannot  reassert 
it.  The  owner  may,  in  some  cases,  regain  the  possession  of  property  sold  and 
delivered  by  him,  and  hold  it  until  the  payment  of  the  consideration  shall  be 
received.    But  this  cannot  be  done  by  a  factor  whose  interest  is  special,  and 
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connected  with  the  possession.  If  you  shall  find  that  the  delivery  of  the 
wheat  was  conditional,  and,  in  fact,  made  to  Ford  as  the  agent  of  Chevalier, 
and  to  be  subject  to  his  control,  then  there  was  not  such  a  delivery  iua  divested 
Chevalier's  lien,  and  the  plaintiifs  must  fail  in  their  action.  If  the  wheat  had 
beet  lost  between  the  place  where  it  was  put  on  board  of  the  boat  and  Galli- 
polls,  whose  loss*  w^uld  it  have  been?  This  may  illustrate  the  character  of 
the  delivery.  For  if  there  was  such  a  delivery  ais  to  make  the  loss  that  of  the 
plaintiflfs,  then  there  is  no  ground  on  which  the  lien  of  Chevalier  can  be  en- 
forced. With  the  possession  he  parted  with  the  lien.  But,  ori  the  contrary,  if 
the  los^,  had  one  occurred,  could  ha^e  been  charged  to  Chevalier,  then  he  did 
not  part  with  the  possession  or  the  lien  connected  with  it.  The  jury  will  de- 
termine from  the  evidence  as  to  the  eflfect  of  the  delivery  of  this  wheat  under 
the  above  rule.  It  is  immaterial,  if  you  shall  find  for  the  plaintiflfs,  whether 
the  defendants  had  notice  or  not  of  the  foregoing  circumstances  prior  to  their 
purchase  of  the  wheat.  For  if  the  lien  of  Chevalier  was  extinguished  by  a 
delivery  of  the  property,  he  could  convey  no  right  to  it  which  can  defeat  the 
plaintiffs'  titte.  A  diemand  of  the  property  by  the  plaintiffs  under  such  cir- 
cumstances, and  a  refusal  by  the  defendants,  is  all  that  is  necessary  to  sustain 
the  action.  Should  you  find  for  the  plaintiffs,  you  have  a  right,  in  the  exercise 
of  your  discretion,  to  include  interest  on  the  value  of  the  property  sold  to  the 
defendants  from  the  time  of  its  conversion,  as  a  part  of  the  damages., 

TBCE  SHIP  PACKET. 
(Circuit  C<mrt  for  Massaohusetto:  8  Mason,  834-^1.    1824.) 

Statement  of  Facts. — Captain  Barker  and  Swett  &  Efammond  entered  into 
an  agreement  w'hidh,  briefly  stated,  was  as  follows:  Barker  was  to  pay  Swett 
<fe  Hammond  a  commission  for  indorsing  his  bills  on  Thomas  Wilson  &  Co.,  of 
London,  for  a  certain  sum,  and  to  deliver  to  them  certain  goods,  as  collateral 
security,  to  be  shipped  by  tliem,  the  proceeds  to  be  shipped  to  them,  and  subject 
to  their  order,  they  to  have  a  comniission  for  selling  the  return  cargo,  the  pro- 
ceeds to  be  turned  ovet*  to  Barker,  providfed  his  indorsed  bills  were  paid.  A  part 
of  the  goods  delivered  under  the  agreement  were  goods  which  had  been  previ- 
ously pledged  to  Swett  &  Hammond  as  security  for  advances.  Swett  &  Ham- 
mond sent  the  goods  to  Steigiitz  &  Co.,  at  St.  Petersburg,  and  received  from 
them  a  Separate  account  of  sides,  but  Barker's  bills  having  been  paid,  he  procured 
Steigiitz  &  Co.  to  ship  to  Swett  &  Hammond  an  amount  of  goods  equal  to 
the  amount  pledged,  and  had  the  balance  consigned  to  other  parties.  A  part  of 
the  property  claimed  in  this  case  by  Swett  &  Hammond,  four  hundred  and 
sixty-three  coils  of  cordage,  was  consigned  to  them,  but  for  the  reason,  as  stated 
by  Barker,  that  it  might  be  covered  by  insurance  effected*  by  Swett  &  Ham- 
mond. The  cordage  was  also  claimed'  by  J.  J.  Pflug.  As  respects  Pflug's 
elaim  to  the  cordage,  it  appeared  from  the  bill  of  parcels  signed  by  him,  also  a 
memorandum  and  a  letter  addressed  to  Barker,  that  the  cordage  was  shipped 
on  joint  account  arid  risk  of  Pflug  and  Barker. 

Opinion  by  Stort,  J. 

The  first  question  is  as  to  the  proprietary  interest  of  Swett  &  Hammond  in 
the  goods  in  controversy. 

§  666.  ><1  party  to  wlwm  goods  are  shipped  as  security  for  advances  is  a  factor. 

The  proceedings  of  the  master  were  certainly  somewhat  loose  and  irregular, 
and  not  so  satisfrxtorily  explained  as  the  court  could  desire.  Still,  the  court 
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mast,  in  the  absence  of  all  contradictory  proofs,  take  the  facts  to  be  as  they 
were  stated  by  the  master  before  the  auditors,  and  reported  by  them,  for  he  is 
certainly  a  competent  witness,  standing  in  point  of  interest  indifferent  between 
the  parties.  The  claim  of  Swett  &  Hammond  is  framed  so  as  to  present  only 
a  general  and  absolute  proprietary  interest,  and  gives  not  the  slightest 
intimation  of  such  a  qualified  interest  as  is  now  asserted.  There  is  no  pretense 
to  say  that  in  point  of  fact  they  are  entitled  to  be  considered  as  general 
owners.  The  memorandum  of  agreement  establishes,  in  the  most  satisfactory 
manner,  that  Captain  Barker  is  the  real  owner,  and  that  Swett  &  Hammond 
are  mere  factors  and  consignees,  and  that  their  original  interest  in  the  shipment 
never  extended  beyond  a  lien  for  security  of  the  draft  of  £1,500  on  Messrs. 
Wilson  &  Co.,  and  their  claim  for  commissions,  insurance  and  expenses.  The 
draft  of  £1,600  has  been  paid;  and  thus  the  lien  of  Swett  &  Hammond,  under 
the  agreement,  is  cut  down  to  the  other  charges  above  stated. 

§  667.  One  who  has  never  had  goods  in  his  poBseasion  cannot  assert  a  lien  as 
against  bona  fide  purchasers. 

It  is  now  asserted  that  they  are  creditors  of  Captain  Barker  on  general  ac- 
count, and  claim  a  title  to  retain  for  the  balance.  Assuming  it  to  be  so,  they 
are  not  at  liberty  to  enforce  such  a  claim  against  bona  fide  purchasers  under  cir- 
cumstances like  the  present.  They  have  never  had  these  goods  in  their  posses- 
sion, nor  the  proceeds  in  their  hands;  and  an  attempt  to  affect  this  shipment 
with  such  a  claim  is  directly  against  the  stipulations  in  their  agreement. 

§  668,  A  factor  has  no  further  daim  on  goods  after  his  lien,  is  discharged. 

What,  then,  is  the  case  before  the  court?  It  is  the  common  case  of  a  factor^ 
who  is  consignee,  claiming  the  property  against  his  principal,  and  those  assert- 
ing a  derivative  title  from  him.  So  far  as  the  factor  has  a  lien,  he  is  certainly 
entitled  to  the  protection  of  the  court.  But  certainly  he  has  no  rights  beyond 
that  claim.  Discharging  the  lien,  the  principal  has  an  unquestionable  right  to 
dispose  of  the  property  in  any  manner  which  suits  his  own  interest  or  conven- 
ience. Supposing,  therefore,  that  the  original  shipment  vested  a  special  prop- 
erty in  the  factors,  and  that  the  investment  of  the  returns  by  Steiglitz  &  Co., 
taken  in  connection  with  the  consignment  and  bill  of  lading  to  the  factors,  also 
gave  them  a  special  property  in  the  goods  now  in  controversy,  still  Captain  Bar- 
ker had  a  perfect  right,  subject  to  the  lien  of  the  factors,  to  vest  the  ultimate  ia- 
terest  in  Messrs.  Curtis,  Aspinwall  and  Upton,  in  the  most  absolute  manner. 
They  claim  as  bona  fide  holders  under  an  appropriation  in  Cronstadt,  and  Swett 
&  Hammond  cannot  be  heard  to  assert  a  title,  as  general  creditors,  to  extract 
it  from  their  hands, 

§  669.  but  he  is  entitled  to  commissions  and  expenses  out  of  the  proceeds 

in  court. 

Sitting  here  for  the  purpose  of  adjusting  equities  between  the  parties,  I  should 
have  no  difficulty  in  decreeing,  on  a  proper  allegation,  that  the  claim  of  Swett 
&  Hammond  for  commissions,  insurance  and  other  expenses,  ought  to  be  a 
charge  upon  the  proceeds  in  court;  but  that  subject  to  these,  the  proprietary 
interest  in  the  proceeds  belonged  to  the  other  claimants.  It  has  been  said  at 
the  argument  that  this  claim  for  commissions,  etc.,  ought  not  to  be  enforced,  be- 
cause the  proceeds  now  in  court  cannot  be  traced  back  to  the  original  shipment 
to  Messrs.  Steiglitz  &  Co.,  so  as  to  establish  them  to  be  the  returns  of  that  ship- 
ment. But  it  appears  to  me  that  the  evidence  clearly  establishes  this  fact. 
Then  again  it  is  objected  that  Messrs.  Swett  &  Hammond  have  now  in  their 
possession  the  policies  of  insurance  on  this  very  property,  and  are  entitled  to 
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deduct  the  amount  of  their  claim  from  that  fund,  whenever  the  loss  is  paid  to 
them  upon  the  policies.  Assuming  that  they  might  so  do,  still  if  their  claim  is 
attached  as  an  equitable  lien  upon  the  present  proceeds,  they  are  entitled  to  re- 
lief here.  They  are  not  bound  to  wait  for  a  recovery  on  the  policies.  The  lat- 
ter may  be  an  additional  security  to  them ;  but  it  does  not  supersede  the  right 
of  attaching  their  claim  to  these  proceeds. 

§  670.  A  question  of  practice  aiid  coats. 

The  only  point  of  difficulty  in  now  giving  them  relief  arises  from  another 
consideration;  and  that  is,  the  shape  of  their  original  allegation  as  general  own- 
ers, and  not  as  persons  having  a  mere  lien  on  the  property.  But  as  no  excep- 
tion has  been  taken  at  the  bar  on  this  account,  and  the  argument  has  been 
wholly  on  the  merits,  I  consider  it  as  in  effect  waived  by  the  parties.  It  would 
'3e  harsh  at  this  late  stage  of  the  proceedings  wholly  to  reject  such  an  equitable 
claim,  or  to  turn  the  parties  round  to  institute  new  proceedings,  when  there  has 
been  a  general  acquiescence  in  disposing  of  it  under  the  original  allegation.  If 
Swett  &  Hammond  had  in  their  allegation  of  claim  set  up  this  special  interest 
in  the  proceeds,  I  should  have  thought  it  proper  also  to  allow  them  costs ;  but 
as  they  have  asserted  a  general  claim  only,  as  absolute  owners,  which  has  been 
successfully  resisted,  it  is  my  duty  not  to  admit  them  to  costs,  for  they  have 
failed  in  the  substance  of  their  claim. 

In  respect  to  the  claim  of  Pflug  to  the  cordage,  if  it  stood  upon  the  bill  of 
lading  alone,  there  would  be  strong  reason  to  presume  in  favor  of  his  sole  pro- 
prietary interest.  But  the  bill  of  parcels,  and  especially  the  letter  signed  by 
Piiug,  put  it  beyond  any  real  doubt  that  the  shipment  was  on  the  joint  account 
and  risk  of  himself  and  Capt.  Barker.  He  is  entitled,  therefore,  only  to  a 
moiety  of  the  proceeds,  and  the  other  moiety  is  to  be  disposed  of  according  to 
the  appropriation  thereof  made  by  Captain  Barker. 

Let  it  be  referred  to  a  commissioner  to  ascertain  and  adjust  the  claims  of  the 
parties  according  to  these  principles. 

Decree  accordingly. 

§  671.  Tn  g^eneral. —  Agents  and  factors  have  a  lien  on  goods  purchased  by  them  for  their 
luivances ;  and  this  lien  is  not  lost  by  their  drawing  on  the  principal  for  the  amount  of  such 
advances,  especially  when  the  bill  was  not  paid,  and  the  drawer  became  insolvent  before  it 
was  due.    De  Wolf  v.  Howland,  2  Paine,  861. 

§  672.  In  order  that  the  factor  acquire  a  lien  on  goods  shipped  to  him,  two  things  must 
concur,  viz.:  possession  by  the  factor,  and  the  right  of  the  principal  to  the  property  ijn  which 
the  lien  is  to  operate.  So  if,  before  the  goods  have  come  into  the  possession  of  the  factor,  the 
consignee  seU  them,  the  lien  of  the  factor  is  gone.    R^^berg  r.  Snell,  2  Wash.,  404. 

§  673.  A  factor  has  a  lien  on  the  goods  for  any  balance  due  him,  but  if  he  is  ordered  by  his 
principal  to  ship  the  goods,  he  cannot  retain  more  than  enough  to  satisfy  his  lien.  Jolly  v. 
Blanchard,*  1  Wash.,  255. 

§  674.  A  factor  has  the  security  of  the  person,  as  well  as  a  lien  upon  the  goods  of  his  prin- 
cipal, for  aU  advances  on  them,  unless  he  has  waived  such  right  by  special  agreement.  Peisch 
V,  Dickson,  1  Mason,  12.    See  g  658. 

§  675.  A  pei-son  who  is  the  agent  of  another  merely  for  the  purchase  of  certain  goods,  who 
makes  advances  thereon,  is  entitled  to  his  lien  on  the  goods  only  for  the  amount  of  his  ad- 
vances on  them,  and  not  for  a  general  balance  due  from  the  principal  to  him.  De  Wolf  v, 
Howland,  2  Paine,  365. 

§  676.  Delivery  of  bill  of  ladin^i^.—  A  firm  of  merchants  in  Philadelphia  being  indebted  to 
their  agents  in  Boston,  without  advising  the  latter  of  any  shipment  to  them,  or  on  their  account, 
delivered  on  board  a  ship  bound  for  Boston  certain  flour,  taking  therefor  three  bills  of  lading, 
by  which  the  ship  owner  agreed  to  deliver  the  flour  to  the  agents  or  their  assigns,  one  of  which 
.bills  of  lading  was  retained  by  the  ship  owner  and  the  others  kept  by  them.  The  principals 
finding  themselves  in  failing  circumstances,  and  not  having  paid  for  the  flour,  delivered  the 
two  bills  of  lading  to  R.,  their  vendor,  and  returned  to  him  the  bill  of  the  flour  received  from 
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him.  The  ship  owner  refusing  to  deliver  possession  of  the  flour,  R.  brought  replevin  and  ob- 
tained possession  thereof.  The  ship  owner  on  his  arrival  in  Boston  delivered  his  bill  of  lading 
to  the  af]:ent  It  was  held  that  this  transaction  vested  no  title  in  the  agent,  and  that  R.  was 
entitled  to  the  goods.  (The  doctrine  of  the  lien  of  a  factor  discussed.)  Walter  v.  Boss,  3 
Wash.,  287. 

§  67  7.  Assignment  of  bill  of  lading.—  The  consignor  loses  all  property  in  the  goods,  as  well 
as  the  right  of  stoppage  in  tranaitUf  by  an  assignment  of  the  bill  of  lading,  and  a  factor  em- 
ployed by  him  thereafter  acquires  no  lien  on  the  goods.  Curry  v.  Roulstone,*  2  Overton 
(Tenn.),  liO. 

§  678.  For  supplies. —  A  consignee  who  furnishes  supplies  for  a  vessel  in  a  foreign  port,  at 
the  request  of  the  master,  has  a  lien  therefor.    The  Eliza  Jane,  1  Spr.,  153. 

4.  Factor^ 8  Tide  or  Property  in  the  Goods. 

Summary— 3fa2(  Ttiaintain  replevin,  when,  §  619,— Holds  the  legal  title^  when,  %e&0,^  Pur- 
chase of  goods  abroady  §  681. 

§  679.  Where  a  factor  accepts  a  draft  drawn  against  goods  in  the  hands  of  a  third  party, 
the  goods  to  be  delivered  to  him  by  such  third  party  after  he  has  performed  certain  work 
upon  them  for  the  owner,  the  factor  has  such  a  property  in  the  goods  as  will  enable  him  to 
maintain  replevin  for  them  against  such  third  party,  who  attaches  them  as  security  for  a 
debt  due  from  the  owner.  It  is  not  necessary  in  such  case  that  such  third  party  should  know 
why  the  goods  are  to  be  delivered  to  the  factor.    Nesmith  v.  Dyeing,  etc.,  Co.,  §§  682-684. 

§  (680.  The  property  acquired  by  depositing  goods  in  the  hands  of  a  third  party,  under  an 
agreement  that  they  shall  be  delivered  to  one  who  has  advanced  money  or  negotiable  paper 
on  account  of  them,  and  shall  be  by  him  sold,  is  something  more  than  a  lien.  The  legal 
title  may  be  Considered  as  passing  to  him  for  the  purposes  indicated  by  the  agreement.    Ibid, 

f^  681.  An  agent  abroad,  who  purchases  in  pursuance  of  orders,  may  vest  the  property  in 
his  principal  immediately  on  the  purchase.  This  is  the  case  when  he  purchases  exclusively 
on  the  credit  of  the  principal,  or.  makes  an  absolute  appropriation  and  designation  of  the 
property  for  his  principal.  But  where  a  merchant  abroad,  in  pursuance  of  orders,  either 
sells  his  own  goods,  or  purchases  goods  on  his  own  credit,  no  property  in  the  goods  vests  in 
his  correspondent  until  he  has  done  some  notorious  act  to  divest  himself  of  his  title,  or  has 
I)arted  with  the  possession  by  an  actual  and  unconditional  delivery  for  the  use  of  such  cor- 
respondent.   The  St.  Joze  Indiano,  §  685. 

[Notes.— See  §§  686,  687.] 

NESMITH  V.  DYEING,  Em,  COMPANY. 
(Circuit  Court  for  Rhode  Island:  1  Curtis,  180-133.    1852.) 

Statement  or  Facts. —  Daggett  &  Co.  sent  a  quantity  of  cloth  to  the  defend- 
ants, to  be  dyed  and  colored  by  them,  and  then  to  be  delivered,  with  the  poli- 
cies of  insurance,  to  the  plaintiffs,  to  whom  they  were  also  to  receipt  for  the 
goods.  Daggett  &  Co.  also  notified  the  plaintiffs^  factors,  of  the  transaction, 
and  requested  them  to  accept  a  bill  at  six  months.  Defendants  assented  to  the 
arrangement,  receipted  to  the  plaintiffs  for  the  goods,  and  sent  policies  of  in- 
surance. The  bill  was  also  accepted  by  the  plaintiffs.  Daggett  &  Co.  hav- 
ing failed,  the  goods  were  attached  by  the  defendants,  and  plaintiffs  brought 
this  action  of  replevin. 

Opinion  by  Cobtis,  J. 

The  question  is  whether  the  plaintiffs,  at  tne  time  the  attachment  was  made, 
had  a  property  in  these  goods  which  would  enable  them  to  maintain  replevin 
against  one  holding  them  under  an  attachment  as  the  property  of  Daggett  & 
Co. 

§  682.  A  factor  who  accepts  a  hill  drawn  against  goods  in  the  hands  of  a 
third  party^  has  such  a  property  in  tlie  goods  as  will  enctble  him  to  maintain  re- 


The  facts  show  that  the  parties  intended  to  vest  in  the  plaintiffs  an  interest 
in  these  goods,  as  security  for  the  reimbursement  of  the  monev,  which,  by  their 
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acceptance,  they  engaged  to  pay  i<»  Daggett  &  Co.  Independently  of  any  par- 
ticular expressions  occurring  in  the  correspondence,  such  an  intention  is  fairly  in- 
ferable from  the  very  nature  of  the  transaction.  A  request  made  by  a  principal 
to  a  factor  to  accept  a  bill,  because  the  principal  has  placed  merchandise  in  the 
hands  of  a  third  person  to  be  insured  for  the  benefit  of  the  factor,  and  for- 
warded to  him  for  sale,  carries  with  it  an  implication  that  the  parties  intend 
that  the  factor,  if  he  accepts,  may  look  to  the  goods  for  his  reimbursement; 
and  if  this  implication  is  not  controlled,  it  is  sufficient,  so  far  as  the  m3re  in- 
tention of  the  parties  can  govern,  to  confer  on  the  factor  a  corresponding  in- 
terest in  the  goods.  In  the  case  at  bar,  this  intent,  derivable  from  the  nature 
of  the  transaction,  is  not  controlled,  but  is  much  strengthened,  by  the  language 
of  the  correspondence.  When  Daggett  &  Co.  sent  the  cloths  to  the  defend- 
ants, they  informed  them  that  they  were  to  be  made  into  cambrics  for  the 
plaintiffs,  and  forwarded  to  them;  that  they  were  to  be  insured  for  the  plaint- 
iffs' account,  and  they  requested  the  defendants  to  send  to  the  plaintiffs  evi- 
dence that  the  goods  had  been  thus  received  and  insured.  This  was  accordingly 
done,  and  the  bill  was  accepted  because  it  was  done.  Now,  although  it  is  clear 
that  a  mere  intent  of  a  consignor  to  vest  a  special  property  in  his  factor,  to  se- 
cure him  for  an  advance  on  account  of  a  particular  consignment,  even  if  the 
advance  is  made  on  the  faith  of  it,  will  not  create  any  legal  property  in  the 
factor,  yet  it  is  otherwise  when  .the  particular  goods  have  been  set  apart,  in 
the  hands  of  a  third  person,  who  has  undertaken  to  deliver  them  to  the  con- 
signee, and  the  latter  has  advanced,  or  accepted  upon  the  faith  of  such  an 
arrangement.  The  decisions  of  the  supreme  court  of  the  United  States,  in  Gib- 
son V.  Stevens,  8  How.,  384,  and  Grove  v.  Gilmor,  8  How.,  429,  and  of  thei 
court  of  exchequer,  in  Bryans  v.  Nix,  4  Mee.  &  Wels.,  775,  and  of  the  supreme 
court  of  New  York,  in  Holbrook  v.  Wight,  24  Wend.,  169;  Grosvenor  v,  Phil- 
lips, 2  Hill,  147,  fully  support  this  position,  as  does  also  Sumner  v.  Hamlet,  12 
Pick.,  76. 

It  was  attempted  to  distinguish  some  of  these  cases  from  the  one  now  under 
consideration,  because  the  parties  had  both  agreed  that  the  depositarj^  should 
act  as  the  plaintiffs'  agent ;  but  I  consider  that  in  this  case,  although  Daggett 
&  Co.  originally  employed  the  defendants,  and  were  to  pay  them  for  finishing 
the  goods,  yet  when  the  plaintiffs  were  apprised  that  the  defendants  held  the 
goods  for  them  and  assented  thereto,  and  when  the  defendants  were  informed 
that  the  goods  were  to  be  finished  for  and  sent  to  the  plaintiffs,  and  by  accept- 
ing the  goods  for  these  purposes  gave  their  assent  to  execute  them,  all  parties, 
including  the  defendants,  agreed  that  the  defendants  should  act  as  the  plaint- 
iffs' agents  so  far  as  respected  the  custody  for,  and  delivery  to,  the  plaintiffs  of 
these  goods. 

§  688.  and  it  is  not  necessary  that  the  attaching  et'editor  should  know 

why  the  goods  are  to  he  ddivered  to  the  factor. 

It  is  true  the  defendants  did  not  know  why  the  goods  were  to  be  delivered 
to  the  plaintiffs.  The  information  given  to  them  by  Daggett  &  Co.,  when  the 
goods  were  sent,  that  they  were  to  be  finished  for  and  sent  to  the  plaintiffs,  and 
insured  for  their  account,  would  rather  indicate  that  the  plaintiffs  were  the 
absolute  purchasers.  But  this  is  not  material.  It  is  not  necessary  that  they 
should  know  the  inducement  which  led  to  the  arrangement,  or  the  particulars 
of  the  plaintiffs'  title.  They  knew  what  they  had  themselves  agreed  to  do, 
which  iras,  in  effect,  to  hold  the  goods  for  the  plaintiffs,  and  this  was  sufficient.' 
I  know  of  no  principle,  or  decision,  which  requires  more;  and  in  none  of  the 
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cases  referred  to  above,  except  the  one  in  12  Pickering,  was  notice  to  the  de- 
positary erf  the  nature  of  the  title  of  the  creditor,  an  element  in  the  decision. 
If  the  depositary  undertakes  to  act  for  a  third  person,  and  receives  the  prop- 
erty under  such  an  undertaking,  he  must  execute  it,  unless  prevented  by  process 
of  law  founded  on  a  superior  title,  and  it  i^  not  for  him  to  say  he  did  not  know 
that  the  person  for  whom  he  held  the  goods  had  a  good  title.  This  would  be 
otherwise  if  notice  to  the^  depositary  were  a  necessary  element  in  the  title  of 
the  consignee;  but  it  is  not.  That  title  rests  ui^on  the  intent  of  the  parties  to 
create  and  vest  a  property  in  the  goods,  upon  the  valuable  consideration  parted 
with  by  the  factor  on  the  faith  of  that  property,  and  upon  the  execution  of 
that  intent  by  setting  apart  the  particular  goods  in  the  hands  of  a  third  person, 
to  hold  for  the  factor,  thus  placing  them  out  of  the  control  of  the  general 
owner  and  within  the  control  of  the  factor,  so  that  he  can  exercise  and  have 
the  benefit  of  his  ownership.  And,  therefore,  I  am  of  opinion  that  the  cases 
in  which  it  has  been  held  that  a  delivery  to  a  carrier  under  a  bill  of  lading, 
consigning  the  goods  to  a  factor  who  has  accepted  on  account  of  them,  vests  a 
property  in  the  factor,  are  all  authorities  in  favor  of  the  plamtiflfs;  for  they  do 
not  depend  upon  any  particular  efficacy  of  a  bill  of  lading,  any  further  than 
that  document  manifests  the  intent  of  the  parties  to  have  the  carrier  hold  the 
property  for  and  deliver  it  to  the  factor.  G-ibson  v.  Stevens,  and  Grove  v.  Gil- 
mor;  Halle  v.  Smith,  1  B.  &  P.,  564;  Anderson  v.  Clarke,  2  Bing.,  20;  Desha 
et  al.  V.  Pope,  6  Ala.,  690. 

§  684.  Difference  between  a  factor^ 8  lien  and  a  property  in  the  goods. 

That  the  right  of  a  factor  to  a  lien  cannot  rest  on  a  bill  of  lading  alone  is 
clear  from  Patten  v.  Thompson,  6  M.  &  S.,  350 ;  and  in  Bryans  v.  Nix,  4  M.  & 
W.,  791,  Mr.  Baron  Parke  declares,  in  terms,  what  that  case  required,  that  there 
is  no  difference,  as  respects  this  question,  between  a  bill  of  lading  and  any  other 
competent  evidence  of  the  purpose  and  acts  of  the  parties.  Gibson  v.  Stevens 
rests  on  the  same  ground.  Perhaps  some  confusion  exists  from  confounding 
the  property  acquired  by  such  an  arrangement  as  was  made  in  this  case  with 
the  lien  of  a  factor.  It  is  correctly  said  that  actual  possession  by  the  factor  is 
necessary  to  his  lien,  and  when  the  goods  have  been  placed  in  the  hands  of  a 
depositary  employed  by  the  owner,  to  be  delivered  afterwards  into  the  actual 
possession  of  the  factor,  it  can  hardly  be  said  that  the  latter  has  actual  posses- 
sion of  the  goods ;  and  so,  it  is  argued,  he  cannot  have  a  lien  as  factor.  But 
the  property  acquired  by  depositing  the  goods  in  the  hands  of  a  third  person, 
under  an  agreement  that  they  shall  be  delivered  to  one  who  has  advanced 
money  or  negotiable  paper  on  account  of  them,  and  shall  be  by  him  sold,  is 
something  more  than  a  lien.  The  legal  title  to  the  property  may  be  considered 
as  passing  to  him  for  the  purposes  indicated  by  the  agreement.  Such  is  the 
view  taken  by  Eyre,  C.  J.,  in  the  leading  case  of  Haile  v.  Smith,  and  I  perceive 
no  sound  reason  for  doubting  its  correctness.  It  relieves  transactions  of  this 
nature  from  all  difficulty  arising  from  the  want  of  actual  possession  by  the 
factor,  and  places  them  upon  the  same  footing  as  absolute  sales  to  bona  fide 
purchasers,  so  far  as  respects  the  vesting  of  the  title  intended  to  be  created. 
And  in  Gibson  u  Stevens  the  court  held  that,  as  respects  the  legal  title, 
there  is  no  distinction  between  the  person  who  has  made  advances  and  taken 
security  on  the  goods  and  the  case  of  an  actual  purchaser.  In  my  judgment, 
this  result  is  in  accordance  with  the  interests  of  trade,  and  with  the  usages 
of  commerce^  and  allows  only  a  just  and  safe  effect  to  the  agreements  of 
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My  opinion  is,  that  the  plaintiffs  had  a  property  in  these  goods  on  which 
the  action  of  replevin  may  be  sustained,  and  the  judgment  must  be  in  their 
favor.    Judgment  for  plaintiffs. 

THE  ST.  JOZE  INDIANO. 
(1  Wheaton,  208-215.    1816.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Massachusetts.    . 

Sta-tembnt  of  Facts. —  The  vessel  in  this  case  was  captured  and  sent  into 
the  United  States  as  prize  of  war.  Condemnation,  and  appeal  by  J.  Lizaur,  of 
Bio  de  Janerio.  The  vessel  was  bound  from  Liverpool  to  Bio  de  Janerio;  no 
order,  or  account  and  risk,  was  specified  in  the  bill  of  lading,  but  the  invoice 
was  headed,  "consigned  to  Messrs.  Dyson,  Brothers  and  Finnie,  by  order  and 
for  account  of  J.  Lizaur."  The  consignment  was  from  Dyson,  Brothers,  and 
Co.,  to  Dyson,  Brothers,  and  Finnie,  the  two  firms  composed  of  the  same  per- 
sons. It  was  stated  in  a  letter  accompanying  the  bill  of  lading,  that  the  firm 
at  Liverpool  opened  an  account  for  Mr.  Lizaur,  and  that  they  consigned  the 
goods  to  the  house  at  Bio  de  Janerio,  that  they  mi^ht  come  to  an  understand- 
ing with  Mr.  Lizaur. 

Opinion  by  Me.  Justioe  Stoey. 

The  single  question  presented  on  these  facts  is,  in  whom  the  property  was 
vested  at  the  time  of  its  transit;  if  in  Mr.  Lizaur,  then  it  is  to  be  restored;  if 
in  the  shippers,  then  it  is  to  be  condemned.  It  is  contended,  in  behalf  of  the 
claimant,  that  the  goods  having  been  purchased  by  the  order,  and  partly  with, 
the  funds  of  Mr.  Lizaur,  the  property  vested  in  him  immediately  by  the  pur- 
chase, and  the  contract  being  executed  by  the  sale,  no  delivery  was  necessary 
to  perfect  the  legal  title;  that  nothing  was  reserved  to  the  shippers  but  a  mere 
right  of  stoppage  in  transitu^  and  that,  if  they  had  been  burnt  before  the  ship- 
ment, or  lost  during  the  voyage,  the  loss  must  have  fallen  on  Mr.  Lizaur. 

§  685.  An  agent  abroad  who  buys  goods  for  his  principal^  biU  in  shipping 
consigns  to  another  party^  does  not  divest  himself  of  the  title  or  the  risk. 

The  doctrine  as  to  the  right  of  stoppage  m  transitu  cannot  apply  to  this 
case.  That  right  exists  in  the  single  case  of  insolvency,  and  presupposes  not 
only  that  the  property  has  passed  to  the  consignee,  but  that  possession  is  in  a 
third  person  in  the  transit  to  the  consignee.  It  cannot,  therefore,  touch  a  case 
where  the  actual  or  constructive  possession  still  remains  in  the  shipper  or  his 
exclusive  agents.  In  general,  the  rules  of  the  prize  court,  as  to  the  vesting  of 
property,  are  the  same  with  those  of  the  common  law,  by  which  the  thing  sold, 
after  the  completion  of  the  contract,  is  properly  at  the  risk  of  the  purchaser. 
But  the  question  still  recurs,  when  is  the  contract  executed?  It  is  certainly 
competent  for  an  agent  abroad,  who  purchases  in  pursuance  of  orders,  to  vest 
the  property  in  his  principal  immediately  on  the  purchase.  This  is  the  case 
when  he  purchases  exclusively  on  the  credit  of  his  principal,  or  makes  an  abso- 
lute appropriation  and  designation  of  the  property  for  his  principal.  But 
where  a  merchant  abroad,  in  pursuance  of  orders,  either  sells  his  own  goods,  or 
purchases  goods  on  his  own  credit  (and  thereby,  in  reality,  becomes  the  owner), 
no  property  in  the  goods  *vests  in  his  correspondent  until  he  has  done  some 
notorious  act  to  divest  himself  of  his  title,  or  has  parted  with  the  possession 
by  an  actual  and  unconditional  delivery  for  the  use  of  such  correspondent. 
Until  that  time  he  has  in  contemplation  the  exclusive  property,  as  well  as  pos- 
session; and  it  i9  not  a  wrongful  act.  in  him  to  convert  them  to  any  use  which. 
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he  pleaaea  Heds  at  liberty  to  oontitaot  upon  any  new  engagements,  or  substi* 
tute  any  new  conditions  i^i  relatian  to  the  shipment.  These  principles  have 
been  frequently  recognized  in  prize  causes  heretofore  deoided  in  this  court.  In 
the  present  case,  the  delivery  to  the  master  was  not  for  the  use  of  Mr.  Lizaur, 
but  for  the  consignees,  a  houae  qomposed  of  the  same  persons  as  the  shippers, 
and  acting  as  their  agents.  They,  therefore,  retained  the  constructive  posses- 
sion, as  well  as  right  of  property,  in  the  shippers;  and  it  is  apparent  from  the 
letter  that  the  shippers  meant  to  reserve  to  themselves  and  to  their  agents,  in 
relation  to  the  shipment,  all  those  powers  which  ownership  gives  over  property. 
It  is  material,  also,  in  this  view,  that  all  the  papers  respecting  the  shipment 
were  addressed  to  their  own  house,  or  to  a  house  acting  as  their  agents,  and 
the  claimants  could  have  no  knowledge  or  control  of  the  shipment,  unless  by 
the  consent  of  the  consignees,  under  future  arrangements  to  be  dictated  by 
lihem.  In  this  view,  this  case  cannot  be  distinguished  from  that  of  Messrs. 
Kinmell  and  Alvers,  and  it  steers  wide  of  the  distinction  upon  which  Messrs. 
Wilkins'  claim  was  sustained.  The  Merrimack,  8  Cranoh,  317.  The  author- 
ities also  cited  at  the  argument  by  the  captors  are  exceedingly  strong  to  the 
same  effect.  The  Aurora,  4  Bob.,  218,  approaches  very  near  to  the  present 
case.  There  the  shipment,  by  the  express  agreement  of  the  parties,  was,  in 
reality,  going  for  the  use,  and  by  the  order  of  the  purchaser,  but  consigned  to 
ether  persons,  who  were  to  deliver  them  if  they  were  satisfied  for  the  payment. 
And  Sir  William  Scott  there  quotes  a  case  as  having  been  lately  decided,  where 
goods  sent  by  a  merchant  in  Holland,  to  A.,  a  person  in  America,  by  order, 
and  for  account,  of  B.,  with  directions  not  to  deliver  them  unless  satisfaction 
should  be  given  for  the  payment,  were  condemned  as  the  property  of  the  Dutch 
shippers. 

On  the  whole,  the  court  are  unanimously  of  opinion  that  the  goods  included 
in  this  shipment  were,  during  their  transit,  the  property,  and  at  the  risk  of  the 
shippers,  and,  therefore,  subject  to  condemnation.  The  claim  of  Mr.  lizaur 
must,  therefore,  be  rejected. 

Sentence  affirmed,  with  costs. 

§  686.  In  lerenaral.— Ilie  piaintiffg  made  an  arrangement  with  one  L.  to  make  advances 
upon  hiB  consignments*  dispose  of  the  same,  and,  after  reimbursing  the  advances  and  ex- 
penses, were  to  appropriate  the  net  profits  in  part  to  the  payment  of  a  pre-existing  debt  due 
from  L.  The  advances  were  made  on  warehouse  receipts.  Held,  that  the  plaintiffs  had  such 
an  interest  in  the  goods  sold  as  to  enable  them  to  maintain  an  action  for  the  price.  McCul- 
lough  V.  EootB,*  19  How.,  849. 

g  687*  A  factor  making  advances  on  goods  is,  tO  the  extent  of  his  advances,  an  owner  of 
the  goods  for  certain  purposes;  but  he  is  not  the  owner  of  the  goods  within  the  Captured  or 
Abandoned  Property  Act,  or,  at  least,  only  to  the  extent  of  his  lien  as  a  factor  for  advances. 
United  States  v.  ViBalonga,  28  WaU.,  41. 

5.  Dd  Credere  Commuaion. 

BuiBCMASY — Case  of  consignment  on  aalet  g  688.— Dejtned,  g  889. 

§  688.  A  consignment  under  a  written  contract,  pursuant  to  which  the  consignee  is  to 
make  and  guaranty  sales,  and  receive  a  commission  on  the  seUing  price,  charge  nothing  for 
storage  until  after  the  close  of  the  season,  after  which  time  he  is  to  receive  credit  for  the 
amount  of  property  remaining  on  hand,  the  consignor  |to  draw  on  short  time  for  a  certain 
proportion  of  the  selling  price,  the  consignee  to  give  his  acceptances  for  the  balance,  is  a  con- 
signment on  sale,  and  not  on  del  credere  guaranty.  Ex  parte  Flannagans,  g§  690-694. 
'  §  689.  The  law  of  del  credere  guaranty  is  that  the  factor  is  not  the  primary  debtor;  his 
engagement  is  merely  to  pay  the  debt  «£  it  is  not  punctually  paid  by  the  penion  to  whom  hd 
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aells;  he  stands  more  in  the  character  of  a  surety  than  of  a  debtor,  and  is  not  liable  to  pay 
the  debt  until  there  has  been'default  by  the  person  wjhobuys  from  him.    Jbid.    See  g  693. 
[Notes.—  See  g§  e?5hra97.] 

EZ  PAJRTE  FLANNAGANS— IN  RE  CHAMBERLAINES. 
(District  Ck)urt  for  Vii^inia:  2  Hughes,  264r-273.    1875.) 

Statement  of  FAars. —  The  contract  referred  to  in  the  body  of  the  opinion, 
of  December  6,  1872,  was  contained  in  the  following  proposition  by  the  Flan- 
nagans:  We  propose  to  give  you  the  entire  agency  for  Stonewall  Fertilizer,  at 
Norfolk,  and  for  the  state  of  North  Carolina,  Raleigh  excepted,  on  condition 
you  push  the  sales  and  have  a  proper  man  to  look  after  it,  and  to  allow  you  a 
commission  of  ten  per  cent,  for  sales  and  guaranty.  We  to  draw  on  you  at 
sight  or  short  time  for  $30  a  ton.  The  price  to  be  sold  iit  is  $65  in  Baltimore. 
For  balance,  after  paying  $30,  you  to  give  your  acceptances,  say  payable  1st 
December,  1873;  accounts  to  be  rendered,  and  settlements  after  the  selling 
season  is  over.  No  charge  to  be  made  for  storage  during  the  season.  Any 
guano  left  over  and  not  sold  is  to  be  at  the  risk  and  on  our  account.  We  agree 
to  furnish  the  guano  delivered  in  Baltimore,  one  hundred  tons  to  be  delivered 
in  January,  1873,  and  balance  as  ordered  by  you.  We  will  ship  in  lots  to  any 
point  you  may  direct. 

Chamberlaine  afterwards,  on  January  7,  1874,  gave  the  Flannagans  accept- 
ances to  cover  the  balance  due  for  fertilizers  received  by  him,  and  agreed  in 
writing  that  the  collections  made  on  sales  effected  by  him  should  be  used  to 
protect  such  acceptances.  Suit  was  brought  on  the  acceptances ;  Chamberlaine 
went  into  bankruptcy,  and  the  Flannagans  filed  a  petition  claiming  that  the  pro- 
ceeds of  the  sales,  represented  by  the  notes  and  accounts  which  Chamberlaine 
held  against  the  planters,  as  well  as  the  acceptances,  should  be  turned  over  to 
them,  and  treated  as  a  fiduciary  debt. 

Opinion  by  Hughes,  J. 

The  questions  to  be  decided  are  these,  viz. : 

1st.  Were  the  shipments  of  this  fertilizer  under  the  contract  of  December  6, 
1872,  a  mere  consignment  on  a  <^  credere  guaranty,  or  were  they  on  sale? 
2d.  If  on  sale,  did  the  shipments  pass  the  whole  property  in  the  fertilizer  to 
the  Chamberlaine's,  or  was  there  a  special  property  reserved  constituting  in 
favor  of  the  Flannagans  a  preferred  claim  upon  the  proceeds  of  the  fertilizer 
in  the  hands  of  the  Chamberlaines? 

§  690.  A  consignment  of  goods  under  a  written  contract  for  a  stated  commis' 
sion,  consignee  to  guaranty  sates,  is  a  consignment  on  sale  and  7iot  on  a  del  cre- 
dere commission. 

1st.  It  is  clear  that  the  contract  of  December  6,  1872,  did  not  provide  for 
consignments  to  the  Chamberlaines  as  ordinary  factors,  for  sale  on  the  usual 
commissions.  Nor  did  it  provide  for  consignments  upon  the  ordinary  del  ere- 
4ere  commission  of  guaranty.  Had  it  done  either  of  these  things,  the  well- 
settled  law,  either  of  simple  or  del  a^edere  agency,  would  have  clearly  deter- 
mined the  rights  and  liabilities  of  the  parties.  But  these  consignments  were 
not  made  upon  any  sort  of  implied  contract.  They  were  made  upon  an  ex- 
press contract,  definite  in  terms,  written  and  mutually  signed.  We  cannot, 
therefore,  go  out  of  such  a  contract  to  the  law  of  general  consignments,  or  of 
dd  credere  agencies,  to  ascertain  the  rights  and  liabilities  arising  from  their 
owjn  stipulations,  of  these  parties.  It  is  only  when  there  is  no  special  contract 
that  the  general  law  of  agency  applies  between  consignor  and  consignee ;  for 
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it  is  always  competent  for  persons  in  this  relation  to  contract  according  to  their 
pleasure,  and  thus  vary  or  restrict,  or  enlarge,  the  general  liabilities  implied  by 
the  law  in  absence  of  express  contract.    Story's  Agency,  §  334. 

What  were  the  provisions  of  the  contract  of  December  6,  1872?  The  Cham- 
berlaines  were  to  be  responsible  for  all  the  sales  of  the  fertilizer  which  they 
should  make.  They  were  to  be  themselves  primarily  responsible.  They  were 
to  discharge  this  responsibility  by  acceptances  payable  at  sight  or  on  short 
time  as  to  part,  and  at  a  future  day  as  to  the  residue  of  the  price  of  the  fertil- 
izer. They  were  to  have  a  commission  of  ten  per  cent.,  not  on  their  own  sales, 
but  on  the  price  of  the  article  fixed  in  advance  by  the  consignors.  They  were, 
at  the  end  of  the  season  of  business,  to  be  credited  with  so  much  of  the  article 
as  should  then  remain  on  their  hands.  They  were  not  to  charge  storage  upon 
the  fertilizer,  but  if  any  of  it  remained  on  hand  after  the  season  was  over,  they 
were  then  to  be  entitled  to  storage  on  such  surplus.  In  the  contract,  the  terms 
"agency,"  "guaranty,"  and  "commission"  are  used,  implying  that  the  parties 
considered  that  in  the  transactions  about  to  be  made  they  should  hold  the  rela- 
tion  to  each  other  of  principal  and  agsnt.  The  question  is  whether  this  con- 
tract constituted  the  Chamberlaines  purchasers  of  the  fertilizer,  or  merely 
agents  for  its  sale  on  a.  dd  credere  guaranty.  If  the  contract  in  its  terms 
really  constituted  them  purchasers,  the  use  of  words  implying  that  they  were 
agents  does  not  change  the  fact.  "Persons  may  suppose  that  their  relationship 
is  that  of  principal  and  agent,  when  in  point  of  law  it  is  not."  -Ec^arte  White, 
In  re  Nevill,  Eng.  L.  R,  4,  Ch.  App.,  ca.  403.  If  the  consignments  were 
a  sale,  they  were  a  final  sale  as  to  the  portion  of  the  fertilizer  which  should  be 
disposed  of  during  the  season  by  the  Chamberlaines;  and,  as  to  the  portion 
remaining  over  at  the  end  of  the  season,  they  were  consignmants  on  "sale  or 
return."  Upon  the  authority  of  the  case  of  Et parte  White,  Inre  Nevill,  above, 
cited,  and  of  section  215,  Story's  Ag.,  about  to  be  referred  to,  I  think  the  con- 
signments were  a  sale,  and  not^  a  shipment  on  a  del  credere  guaranty.  For 
here  the  obligation  of  the  Chamberlaines  to  pay  for  the  fertilizer  at  a  fixed 
price,  and  a  fixed  time,  was  clearly  established  by  the  contract.  They  were 
primarily  liable  to  the  Flannagans  for  the  fixed  price  on  their  acceptances. 
They  might  sell  to  planters  at  a  diflFerent  price  so  far  as  the  obligation  imposed 
by  the  contract  was  concerned.  If  the  planters  were  to  be  liable  to  the  Flan- 
nagans at  all,  they  were  to  be  so  only  secondarily.  The  Flannagans  looked  to 
the  Chamberlaines  only,  and  did  not  know  the  planters  in  the  whole  trans- 
action. 

§  691.  What  is  the  responsibility  of  tlie  factor  on  a  dd  credere  commission,  (a) 
{See  §§  566,  603,  649.) 

The  now  well  settled  law  of  del  credere  guaranty  is  that  the  factor  is  not  the 
primary  debtor;  that  his  engagement  is  merely  to  pay  the  debt  if  it  is  not 
punctually  paid  by  the  person  to  whom  he  sells;  that  he  stands  more  in  the 
character  of  a  surety  than  a  debtor;  and  that  he  is  not  liable  to  pay  the  debt 
until  there  has  been  default  by  the  person  who  buys  from  him.  Story's 
Agency,  sec.  215,  citing  numerous  English  and  American  cases.  Can  it  be  pre- 
tended that  the  stringent  contract  of  December  6th  left  the  Chamberlaines  in 
the  secondary  and  optional  relation  to  the  Flannagans  thus  described,  in  respect 
to  the  article  which  they  paid  for  as  it  arrived  with  their  acceptances?  Lord 
Justice  Melish,  in  E:c parte  White,  In  re  Nevill,  distinguishes  between  consign- 

(a)  A  factor,  who  sells  under  a  deZ  credere  oommlssioii  beoomes  liable  on  default  of  the  purchaser.    Thompson 
«.  PerUns,  8  Mason^  283. 
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ments  on  del  credere  guaranty  and  those  on  sale  in  the  following  explicit  lan- 
guage: "  If  the  consignee  is  at  liberty  to  sell  at  any  price,-  and  to  receive  pay- 
ment at  any  time  he  likes,  but  is  bound,  if  he  sells  the  goods,  to  pay  the 
consignor  for  them  at  a  fixed  price  and  at  a  fixed  time,  in  my  opinion,  what- 
ever the  parties  may  think,  their  relation  is  not  that  of  principal  and  agent. 
The  contracts  of  sale  which  the  consignee  makes  with  the  persons  who  purchase 
from  him  are  not  contracts  made  on  account  of  his  principal,  for  he  is  to  pay  a 
price  which  may  be  different,  and  at  times  which  may  be  different,  from  those 
fixed  by  these  contracts.  He  is  not  guarantying  the  performance  by  the  per- 
sons to  whom  he  sells,  of  their  contract  with  him,  which  is  the  proper  busi- 
ness of  a  dd  credere  agent,  but  he  undertakes  to  pay  a  certain  fixed  price  for 
the  goods,  at  a  certain  fixed  time,  to  his  principal,  wholly  independent  of  what 
the  contract  may  be  which  he  makes  with  the  persons  to  whom  he  sells  ;  and 
my  opinion  is  that  in  point  of  law  the  alleged  agent  in  such  a  case  is  making, 
on  his  own  account,  a  contract  of  purchase  with  his  alleged  principal,  and  is 
again  reselling." 

The  Flannagans  themselves  treated  the  consignments  as  a  sale  to  the  Cham- 
berlaines.  After  the  acceptances  which  they  received  under  the  contract  of 
December,  1872,  had  matured  and  been  protested,  they  did  not  treat  the  Chamber- 
laines  as  their  debtors  on  open  account  in  the  direct  character  of  guarantors  of 
the  sales  which  had  been  made  to  planters,  but  they  treated  them  as  directly 
indebted  on  the  acceptances  which  remained  unpaid.  If  the  Chamberlaines  had 
been  guarantors  only,  their  liability  would  not  have  been  fixed  until  after  proper 
means  of  collecting  the  dues  from  planters  had  been  exhausted.  But  the  Flan- 
nagans declined  to  look  to  them  in  that  character.  They  treated  them  as  al- 
ready indebted,  and  dealt  with  the  unpaid  acceptances  as  the  evidence  of  their 
indebtedness.  Even  supposing  the  Flannagans,  by  the  terms  of  the  contract  of 
December,  1872,  to  have  reserved  for  themselves  the  option  of  treating  the 
Chamberlaines  either  as  agents  or  as  purchasers  at  pleasure,  yet,  by  the  con- 
tract of  January,  1874,  they  availed  themselves  of  this  option,  and  did  elect  to 
treat  them  as  purchasers;  for  they  accepted  a  novation  of  new  acceptances  in 
place  of  the  old  ones  for  the  whole  value  of  the  fertilizer  not  yet  paid  for.  It 
is  true  that  the  Flannagans  did,  to  the  latter  contract  providing  for  the  no- 
vation, append  a  clause  in  the  following  words,  viz. :  "  It  being  understood  and 
agreed  that  such  collections  are  held  by  Chamberlaine  as  agent  only,  and  be- 
long properly  to  the  payment  of  said  acceptances,  having  sold  as  agent  with  his 
guaranty  of  payment."  But  the  most  that  can  be  claimed  for  this  stipulation, 
in  determining  the  question  whether  the  consignment  was  upon  purchase  or 
guaranty,  is  that  it  preserved  to  the  Flannagans  the  option  of  electing  after- 
wards, and  a  second  time,  whether  to  rely  upon  the  new  acceptances  for  pay- 
ment of  the  moneys  due  them,  or  to  resort  to  the  notes  and  accounts  due  from 
the  planters.  Supposing  this  right  of  choosing  between  these  alternatives  to 
have  been  reserved,  still,  even  in  that  case,  the  choice  of  the  Flannagans,  thus 
reserved,  was  made  in  the  summer  of  1874,  when  instead  of  going  against  the 
planters  as  first  liable  to  them  before  the  Chamberlaines  were  so  as  guarantors, 
they  ignored  the  planters  and  brought  suit  against  the  Chamberlaines  on  their 
acceptances.  If  the  Chamberlaines  were  liable  as  purchaser,  then  the  Flan- 
nagans had  a  right  to  sue  them  on  their  acceptances.  If  they  were  not  liable 
as  purchasers,  but  only  as  guarantors,  then  they  could  have  been  sued  only 
after  the  remedy  against  the  planters  had  been  exhausted  on  open  account 
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§  6*98.  Contract  of  scde  not  converted  into  contract  cf  agency  hy  subsequent 
agreement. 

Upon  the  whole  case,  therefore,  I  am  of  opinion  that  not  only  did  the  con- 
tract of  December,  1872,  and  the  transactions  of  1873  under  it,  make  the  Cham- 
berlaines  purchasers  instead  of  agents,  but  the  Flannagans,  in  the  contract  of 
January,  1874,  and  in  the  suit  brought  in  the  summer  of  that  year,  themselves 
elected  to  treat  them  as  such,  and  committed  themselves  to  that  view  of  the 
contract. 

It  may  be  admitted  that  if  the  terms  used  in  the  writing  of  January,  1874, 
had  been  employed  in  that  of  December,  1872,  it  would  have  been  difficult  to 
resist  the  conclusion  that  the  consignments  made  under  it  were  to  the  Chamber- 
laines  as  agents  and  not  as  purchasers.  But  the  second  contract  came  too  late 
to  have  any  effect  upon  the  dealings.  If  the  original  paper  of  December,  1872, 
provided  for  a  sale,  and  the  transactions  under  it  were  those  of  sale  and  purchase, 
then  the  contract  of  January,  1874,  made  after  all  the  dealings  were  over,  could 
not,  by  any  language  put  into  it,  change  their  character  already  fixed  and  de- 
termined. Nor  could  the  agreement  of  the  Chamberlaines  in  January,  1874, 
to  apply  their  collections  from  the  planters  to  the  payment  of  the  acceptances^ 
change  the  previously  fixed  fact  that  they  were  purchasers,  if  they  really  were 
so.  That  agreement  was  a  merely  voluntary  one  to  comply  with  an  obligation 
of  honor. 

§  693.  When  a  sale  of  goods  is  absolute^  and  the  general  property  passes  to  the 
consignee. 

2d.  Having  concluded  that  the  consignments  of  the  Flannagans  to  the  Cham- 
berlaines were  made  to  the  latter  in  the  character  of  purchasers,  and  not  of 
agents,  it  is  next  to  be  inquired  whether  the  sale  was  absolute  or  qualified.  The 
principle  of  the  leading  case  of  Jenkins  v.  Brown,  Shipley  &  Nicholson,  14  Aid. 
&  Ellis,  496,  is  that  when  a  consignment  is  made  and  bills  of  exchange  are 
drawn  for  the  value,  and  bills  of  lading  are  sent  to  a  third  person  to  be  delivered 
on  payment  of  the  bills  of  exchange,  a  sale  is  made,  in  which  a  general  prop- 
erty passes  to  the  consignee,  and  a  special  property  is  reserved  by  the  consignor 
until  the  payment  of  the  value.  In  other  words,  a  sale  may  take  place  on  a 
consignment,  although  a  special  property  in  the  thing  consigned  be  reserved  by 
the  consignor. 

§  694.  Although  the  consignor  may  retain  a  special  property  in  goods  consigned 
fo7*  the  payment  of  his  hills^  he  cannot  retain  such  a  property  in  the  hills  of  his  con- 
signee  dravm  upon  purchasers. 

In  the  leading  case  of  the  Bank  of  Ireland  v.  Perry,  Eng.  L.  R,  7  Exchequer, 
14,  it  is  decided  that  where  a  consignor  reserves  a  special  property  in  the  goods 
con^gned,  that  special  property  follows  the  goods  in  favor  of  the  holder  of  bills 
of  exchange  drawn  against  them,  when  the  consignee  goes  into  bankruptcy  or 
composition.  The  principle  on  which  the  bill  holder  is  allowed  the  benefit  of 
this  special  property,  as  against  other  creditors  of  the  insolvent,  is  explained  by 
Bispham  in  his  recent  tract  on  contracts  in  rem^  to  be  that  under  the  original 
consignment  a  jus  in  rem  in  the  goods  is  acquired  by  contract,  as  against  the 
world,  by  the  drawer  of  the  bills  in  favor  of  himself  and  the  persons  holding 
the  bills  for  him;  and,  that  being  a  jus  in  rem  against  the  world,  this  special 
property  follows  the  goods  into  the  hands  of  assignees  or  trustees  of  an  insolv- 
ent consignee.  If  this  principle  be  not  yet  conceded  in  courts  of  law,  it  fully 
obtains  in  courts  of  equity,  and  must  be  applied  in  this  court.    I  think  that  the 
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intention  of  the  FlaTiniagans  t6  reseT*ve  a  special  pr6pBi*ty  iii  thd  proceeds  of 
the  fertilizer  sold  by  the  Chamberlaines  to  planters  .is  too  plain  to  be  denied. 
But  was  that  intention  effected?  The  principle  of  the  two  cases  just  cited  is 
that  the  consignor  raay  reserve  a  special  property  in  the  goods  consigned,  for 
the  protection  of  bills  which  he  himself  draws  against  the  goods;  but  they  do 
not  go  so  far  as  to  hold  that  he  may  reserve  a  special  property  in  favor  of  himself 
in  bills  which  his  consignee  may  draw  upon  sales  of  the  goods  which  the  con- 
signee shall  make.  Courts  of  law  have  scarcely  yet  recognized  the  principle  of 
the  cases  of  the  Bank  of  Ireland  v.  Perry,  above  cited,  and  of  jEc  ^ar^  Waring, 
19  Vas.,  445,  and  courts  of  equity  have  not  advanced  so  far  as  to  allow  the 
original  consignor  to  bind  the  proceeds  of  goods  after  they  have  been  received 
by  the  consignee  and  sold  to  second  consignees  or  purchasers.  The  law  would 
have  allowed  the  Flannagans  to  bind  the  goods  in  favor  of  the  holder  of  thd 
drafts  drawn  by  themselves,  but  it  would  not  follow  tha  sale  of  the  goods  by 
the  Chamberlaines  and  bind,  in  favor  of  the  Flattnagans,  the  notes  and  accounts 
taken  by  the  Chamberlaines.  If  the  Chamberlaines  were  not  acting  in  their 
own  right  and  were  responsible,  the  concluding  clause  of  the  contract  of  Jan- 
uary 7,  1874,  would  bind  undoubtedly  the  notes  and  accounts  due  from  the 
planters  in  favor  of  the  Flannagans  as  against  the  Chamberlaines.  But  the 
bankruptcy  of  the  latter  has  thrown  these  notes  and  accounts  into  the  hands  of 
their  assignee,  subject  to  the  rights  of  other  creditors;  and  it  would  be  carry- 
ing the  doctrine  of  jus  in  rem  too  far  to  hold  that  the  Flannaganis  have  a  special 
property  in  those  notes  and  accounts,  as  against  general  creditors.  I  am  bound 
to  decide,  therefore,  that  the  Flannagans  have  ho  special  property  in  the  notes 
and  accounts  due  from  planters  for  the  fertilizer  sold  by  the  Chamberlaines,  and 
that  these  choses  in  action  are  part  of  the  general  assets  in  this  cause. 

§  095.  In  general. —  A  factor  acting  under  a  del  credere  oommission  is  not  liable  where  he 
purchases  a  biU  pursuant  to  instructions  for  the  purpose  of  remitting,  and  the  biU  is  pro- 
tested* It  is  otherwise,  however,  in  respect  to  biUs  received  hj  him  in  payment  for  goods. 
MuUer  v.  Bohlens,*  2  Wash.,  378. 

§  696.  Where  an  agent  acts  under  a  del  credere  oomniission,  he  must  account  for  the  fuU 
price  at  which  the  goods  sold.  If  he  sells  at  the  specie  or  par  price,  and  makes  collections  in 
a  depreciated  currency,  he  must  make  up  the  difference.  Dunnell  v.  Mason,*  1  Story,  543. 
See  §  187. 

§  697.  It  seems  that  a  factor  cannot  claim  a  del  credere  commission  whenfe,  though  the 
goods  are  sold  on  credit,  a  discount  is  given  for  the  payment  of  the  cash  forthwith.  King- 
ston V.  Wilson,  4  Wash.,  315. 

6.  Factor  Cannot  Pledge  Goods. 

Summary  —  Qoodji  may  be  recovered  from  pledgee,  §  698.— Liadte  for  value  at  time  of  deliv- 
ery in  pledge^  §  699.— jDoc^rine  of  the  common  law,  §700.— 5tofute  of  [Missouri  con- 
strued, §  701; 

§  69S«  A  factor  has  no  authority  to  pledge  the  goods  of  his  principal  for  his  own  debts. 
If  he  does  pledge  them,  the  principal  is  entitled  to  recover  them  from  the  pledgee.  Van 
Amringe  v.  Peabody.  §  702.    See  §§  714-719. 

§69^1.  The  pledge  of  godds  by  a  factor  as  security  for  advances  made  by  the  pledgee,  with 
authority  to  the  pledgee  to  seU  to  reimburse  the  same,  is  a  conversion  of  the  property,  and 
subjects  the  factor  to  an  action  for  the  value  of  the  goods  at  the  time  of  their  delivery  in 
pledge;  and  the  principal  is  entitled  to  recover  such  value  in  the  settlement  of  accounts, 
without  resorting  to  a  cross  action.     Kelly  v.  Smith,  §§  703-707.     See  §  686. 

§  700.  The  doctrine  of  the  common  law  is,  that  a  factor  cannot  pledge  his  principars 
goods.  And  it  seems  that  the  pledgee  must  inform  himself  at  his  peril  whether  the  person 
with  whom  he  deals  is  the  owner  or  a  mere  factor.     Steiger  v.  Third  Nat.  Bank,  g§  708-713. 

§  70 1.  Under  a  statute  of  Missouri,  providing  that  the  transferee  of  a  warehouse  receipt  shall 
be  deemed  the  owner  of  the  goods,  '*  so  far  as  to  give  validity  to  any  pledge,  Hen  or  transfer 
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made,"  etc.,  and  that  warehouse  receipts  "shall  be  negotiable  in  blank,  or  by  special  indorse- 
ment, in  the  same  manner  and  to  the  same  extent  as  bills  of  exchange  and  promissory  notea 
now  are,"  a  factor  cannot  pledge  goods  for  anything  beyond  advances  and  charges  thereon. 
But  if  he  does  pledge  for  advances  and  charges,  the  owner  cannot  recover  the  goods  without 
tendering  the  amount  dua  Ibid. 
[Notes.— See  §g  714-719.1 

VAN  AMMNGE  v.  PEABODY. 
(Circuit  Court  for  Massachusetts:  1  Mason,  440-448.    1818.) 

Statement  OP  Facts. — Trover  for  goods  consigned  to  his  factors,  Damon  & 
Co.,  for  sale,  and  by  them  pledged  to  the  defendants  to  secure  their  own  debts. 
The  defendants  knew  that  Damon  &  Co.  were  commission  merchants,  and  that 
the  goods  were  consigned  to  them  for  sale.  Plaintiff  made  demand  for  the 
goods  before  bringing  suit. 

§  702.  J^  a  factor  pledges  goods^  the  jprincipal  may  recover  them  from  tiva 
pledgee. 

Opinion  by  Stoby,  J. 

It  is  extremely  diflScult  to  find  any  foundation  in  the  facts  of  this  cause  on 
which  to  raise  an  argument  that  the  goods  were  sold,  and  not  pledged,  to  the 
defendants.  The  whole  current  of  the  evidence  is  decidedly  the  other  way. 
Then,  as  to  the  law,  it  is  quite  too  late  to  doubt  the  doctrine  that  a  factor  has 
no  authority  to  pledge  the  goods  of  his  principal  for  his  own  debts.  If  he  does 
pledge  them,  the  principal  is  entitled  to  recover  them  from  the  person  in  whose 
hands  they  are  pledged.  Here  the  goods  have  been  sold,  and  the  proceeds 
received  by  the  defendants;  and,  in  point  of  law,  the  sale  was  a  tortious  con- 
version, for  which  the  defendants  are  responsible  in  this  form  of  action.  There 
are  other  difficulties  in  the  way  of  the  defendants  which  seem  almost  insur- 
mountable. Messrs.  Damon  &  Co.  were  not,  in  any  correct  sense,  the  general 
agents  of  the  plaintiff;  they  were  merely  limited  agents  or  factors  as  to  these 
particular  consignments.  They  had  no  authority  from  their  principal  to  pledge 
the  goods,  or  to  sell  them  at  auction,  or  to  procure  advances  on  them,  or  to 
enter'  into  any  illegal  or  usurious  contract  on  his  account.  Their  whole 
proceedings,  therefore,  were  unauthorized;  and  the  defendants  well  knew  that 
they  were  acting,  not  for  themselves,  but  as  factors.  Certainly,  under  such  cir- 
cumstances, the  defendants  cannot  resist  the  plaintiff's  claim  for  a  full  indem- 
nification for  the  loss  he  sustained  by  their  acts. 

Verdict  for  the  plaintiff  for  $2,299.35. 

KELLY  V.  SMITH. 
(Circuit  Ck)urt  for  (Connecticut:  1  Blatchford,  290-206.    1848.) 

Statement  of  Facts. —  Smith,  assignee  in  bankruptcy,  sued  for  a  book  debt. 
The  defendants  had  placed  cloths  with  the  bankrupts,  Preston  &  Pomeroy,  to 
be  sold  on  commission,  the  defendants  consenting  that  the  bankrupts  should 
have  them  printed,  and  they  accordingly  delivered  them  to  Arnold  &  Co.  to 
print  and  sell  on  commission  and  accept  drafts  therefor,  which  arrangement 
was  not  known  by  the  defendants.  The  court  appointed  an  auditor  to  adjust 
the  accounts. 

Opinion  by  Nelson,  J. 

The  question  on  the  merits  in  this  case  is,  whether  the  defendants  below 
should  be  allowed,  in  the  adjustment  of  their  accounts,  the  net  proceeds  of  the 

882 


FACTORS  §§  703-705, 

actual  sales  of  their  goods,  or  their  market  value  at  the  time  of  their  delivery 
to  Arnold  &  Co.,  on  the  8th  of  June,  1842.  The  court  below  allowed  only  the 
net  proceeds. 

§  708.  The  pledge  of  goods  hy  a  factor  as  security  for  advances^  with  authority 
to  the  pUdgee  to  seU  to  reimburse  the  same^  is  a  conversion. 

The  pledge  of  the  goods  by  Preston  &  Pomeroy,  as  security  for  advances 
made  to  them  by  Arnold  &  Co.,  with  authority  to  the  latter  to  sell  to  reimburse 
the  same,  was  a  conversion  of  the  property  which  subjected  the  factors  to  an 
action  for  the  value  of  the  goods  at  the  time  of  their  delivery  in  pledge.  Dau- 
bigny  v.  Duval,  5  T.  R,  604;  M'Combie  v.  Da  vies,  7  East,  5;  Fielding  u  Ky- 
mer,  2  Brod.  &  Bing.,  639;  Graham  v.  Dyster,  2  Stark,  21 ;  Kennedy  v.  Strong, 
14  Johns.,  128.  The  authority  given  to  the  factors  to  procure  the  goods  to  be 
printed  did  not  change  the  character  of  the  transaction,  as  the  pledge  was  not 
a  necessary  prerequisite  to  the  exercise  of  that  authority.  Nor  is  it  affected 
by  the  fact  that  the  goods  were  sold  probably  as  early  as  they  could  have  been 
had  they  not  been  pledged,  that  is,  as  soon  as  they  could  be  printed.  The  legal- 
ity of  the  act  cannot  depend  upon  the  result.  The  pledge  was  lawful  or  un- 
lawful at  the  time  it  was  made.  The  act  was  a  wrongful  conversion,  for  which 
the  factors  became  immediately  liable  to  their  principals. 

§  704,  As  to  form  of  action  against  a  factor  wKere  he  pledges  the  goods  of 
the  principal. 

The  only  difficulty  in  the  case  is  in  respect  to  the  remedy.  That  an  action 
of  trover  would  lie  for  the  value  of  the  goods  on  the  8th  of  June,  1842,  is  be- 
yond question.  That  is  the  usual  mode  of  redress.  Whether  indebitatus  as-* 
sumpsit  for  goods  sold  and  delivered  would  also  lie  is  not  so  clear.  Putnam  v. 
Wise,  1  Hill,  234,  240,  and  cases  in  note.  The  case  of  Lee  v.  Shore,  1  Barn. 
&  Cress.,  94,  seems  to  go  that  length.  In  that  case  the  fact  of  the  removal  or 
taking  away  by  the  defendant  of  the  goods  claimed  by  the  plaintiff  was  the 
sole  ground  relied  on  for  implying  a  contract  of  sale;  and  the  court  conceded 
throughout  that  it  was  sufficient.  The  cases  generally  do  not  carry  the  doc- 
trine of  election  of  actions  to  this  extent.  2  PhilL  Ev.,  110,  111,  7  Lend.  ed.  ^ 
Browne  on  Actions  at  Law,  324,  486,  and  cases. 

§  705.  the  principal  may  have  an  adjustment  of  accounts  without  resort- 
ing to  a  cross  action. 

But,  independently  of  this  principle,  I  am  inclined  to  think  that  the  defend- 
ants  below  are  entitled  to  an  adjustment  of  their  claim  in  the  settlement  of  ac- 
counts with  their  factors.  It  is  well  settled  that  any  loss  which  the  principal 
may  have  sustained  by  reason  of  the  negligence  of  the  agent,  or  his  departure 
.from  instructions,  may  be  taken  into  account.  White  v.  Chapman,  1  Stark., 
113;  Shaw  v.  Arden,  9  Bing.,  287,  291;  2  Smith's  Lead.  Cas.,  14,  note  to  Cut- 
ter V.  Powell;  Russ.  on  Factors,  187.  The  case  of  Bell  v.  Palmer,  6  Cow.,  128, 
was  an  action  of  assumpsit  by  factors  against  principal  to  recover  a  balance 
due  in  account.  The  defendant  sought  to  reduce  the  balance  by  showing  a  loss 
in  the  sale  of  the  goods  by  reason  of  a  departure  from  instructions.  He  was 
charged,  not  with  the  price  of  the  goods  sold,  but  with  what  he  might  have 
received  if  he  had  followed  the  instructions.  The  case  of  Guy  v.  Oakley,  13 
Johns.,  332,  involves  a  like  principle.  Now,  it  appears  to  me  that  the  principles, 
referred  to,  and  which  are  of  daily  application,  cover  the  case  in  question. 
Whether  the  loss  is  occasioned  by  the  negligence  of  the  agent,  or  by  some 
other  wrongful  act  of  his  in  dealing  with  the  goods  committed  to  his  trust,  can 
make  no  difference.    In  either  case,  it  is  a  loss  bv  his  misconduct  in  the  exe- 
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cution  of  his  trust,  and  nothing  more  That  the  principal,  whether  he  be 
plaintiff  or  defendant,  must,  in  an  action  of  assumpsUjlook  to  the  proceeds  and 
not  to  the  value  of  the  property,  is  answered  by  the  case  of  Palmer  v.  Bell. 
There  the  value  of  the  property,  or,  in  other  words,  what  the  factors  might 
have  got  for  it,  was  allowed  to  the  defendant  in  the  adjustment  of  accounts. 
And  the  principle  of  that  case  is  fully  borne  out  by  the  cases  referred  to  in 
Smith's  Lead.  Cas.  and  Kuss.  on  Factors.  Suppose  the  factor  should  sell  the 
goods  greatly  under  the  market  value,  give  them  away,  or  appropriate  them  to 
his  own  use,  can  there  -be  a  doubt  that  in  the  adjustment  of  accounts  he  would 
be  bound  to  account  for  their  value? 

The  pledge  of  the  goods  by  the  factors  in  this  case  for  money  advanced  was 
a  virtual  appropriation  of  them  to  their  own  benefit,  and  affords  much  stronger 
ground  for  implying  a  sale  than  the  fact  relied  on  in  Leo  v.  Shore.  The  prin- 
ciple of  the  cases,  however,  does  not  rest  upon  this  implication,  but  upon  the 
fact  of  a  loss  or  damage  arising  out  of  the  negligence  or  other  wrono^ful  act  of 
the  agent  in  dealing  with  the  goods,  which  the  principal  is  entitled  to  have  ad- 
justed in  the  settlement  of  accounts,  without  being  driven  to  a  cross  action. 
The  damage  consists  in  the  difference  between  the  value  of  the  goods  at  the 
time  of  the  conversion  and  the  proceeds  of  the  sale.  This  is  the  loss  which, 
if  any,  the  law  presumes  the  principal  to  have  sustained.  The  wrongful  con- 
version gives  him  a  right  to  their  value  at  the  time;  and  to  that  he  is,  in  jus- 
tice and  equity,  entitled  in  the  settlement  of  the  accounts. 

§  706.  Jurisdiction  of  the  district  court  under  the  banh*upt  act  of  ISI^-L 

2.  1  have  no  doubt  that  the  district  court  had  jurisdiction  of  the  case.  By 
the  sixth  section  of  the  bankrupt  act  of  August  19,  1841  (5  U.  S.  Stat,  at 
Large,  445),  it  has  jurisdiction  "in  all  matters  and  proceedings  in  bankruptc}'' 
arising  under  this  act,"  and  that  jurisdiction  extends  "to  all  acts,  matters  and 
things  to  be  done  under  and  in  virtue  of  the  bankruptcy,  until  the  final  dis- 
tribution and  settlement  of  the  estate,'*  etc.  The  jurisdiction  does  not  depend 
upon  the  parties  to  the  suit,  but  upon  the  subject  matter.  The  suit  in  this  case 
was  essential  to  the  Winding  up  of  the  proceedings  in  bankruptcy,  as  it  involved 
a  question  in  respect  to  a  portion  of  the  assets  of  the  estate.  Without  this 
settlement  there  could  be  no  final  distribution,  or  termination  of  the  pro- 
ceed mgs. 

§  707.  The  right  to  trial  hy  jury  is  waived  hy  acquiescing  in  a  reference. 

3.  Assuming  that  the  defendants  were  entitled  to  a  trial  by  jury,  a  question 
which  it  is  not  now  necessary  to  determine,  it  is  a  sufficient  answer  to  the  objec- 
tion that  the  case  was  tried  by  an  auditor,  to  say  that  the  defendants  waived 
their  right  by  acquiescing  in  the  reference  to  the  auditor,  and  by  appearing  be- 
fore him  and  contesting  the  claim. 

The  judgment  of  the  district  court  must  be  reversed. 

STEIGER  v.  THIRD  NATIONAL  BANK. 
(Circuit  Court  for  Missouri:  %  MoCrary,  494r-505.     1881.) 

Opinion  by  Treat,  D.  J. 

Statement  of  Facts.  —  The  plaintiffs  aver  that  they  shipped  certain  chattels 
(described)  to  their  factors  in  St.  Louis  for  sale;  that  said  factors,  without 
plaintiffs'  consent,  pledged  the  same  to  the  defendant,  with  full  knowledge  on 
the  part  of  the  defendant  that  the  pledgors  were  plaintiffs'  factors,  and  that 
said  chattels  were  the  property  of  the  plaintiffs,  and  that  the  plaintiffs  de- 
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manded  of  the  defendant  the  delivery  to  them  of  said  property,  which  was  re- 
fused.   These  averments  are  followed  with  the  formal  charge  of  conversion. 

The  answer  states  that  the  plaintiffs  were  indebted  to  their  factors  for 
charges  and  advances  on  the  specific  chattels,  without  stating  the  amount 
thereof;  that  said  chattels  had  been  deposited  in  a  warehouse,  and  a  warehouse 
receipt  therefor  given  to  the  factors;  that  said  factors  pledged  to  the  defendant 
said  chattels  and  warehouse  receipt  in  order  to  raise  means  to  pay  said  charges 
and  advances;  and  that  the  defendant,  ''  on  the  faith  of  said  goods  and  chat- 
tels and  warehouse  receipt,  duly  indorsed  by  the  factors,  loaned  to  said  factors 
$10,557.37,  which  sum  is  still  due  and  unpaid."  The  answer  does  not  aver  that 
said  sum  loaned  was  the  amount  of  advances,  etc. 

The  second  defense  is  that  the  defendant  did  not  know,  etc.,  that,  as  to  said 
chattels,  the  plaintiffs  were  owners  or  consignors  thereof,  and  that  the  pledgors 
w^ere  factors  merely ;  but,  on  the  contrary,  that  said  alleged  factors,  having  the 
warehouse  receipt,  and  the  defendant  believing  said  factors  to  be  the  owners, 
the  defendant  did,  ^'  on  the  faith  of  said  receipt,"  etc.,  loan  said  sum  of  money 
to  said,  factors,  whereupon  said  chattels  were  transferred  to  the  defendant,  and 
said  warehouse  receipt  indorsed  and  delivered. 

The  demurrer  is  to  the  first  and  second  specific  defenses,  as  stated.  The 
first  is  designed  to  raise  the  question  whether  a  factor  cannot,  under  the  Mis- 
souri statutes,  assign  a  warehouse  receipt,  and  pledge  the  chattels  to  raise 
money  for  advances  and  charges  to  an  indefinite  amount,  even  if  the  pledgee 
knows  the  factor's  relation  to  the  property.  If  not  so,  the  amount  of  said  ad- 
vances and  charges  ought  to  have  been  stated,  so  that  it  would  app)ear  whether 
the  pledge  was  for  a  larger  sum  than  the  factor's  lien.  It  is  intended  to  assert 
that  if  advances  and  charges  exist,  or  are  about  to  be  created,  the  factor  may 
pledge  generally^  even  when  the  pledgee  knows  the  precise  relation  of  the 
factors  to  the  property. 

The  second  defense  raises  the  question  whether  a  party  receiving  an  assign- 
ment of  a  warehouse  receipt,  believing  the  assignor  to  be  the  owner  of  the  prop- 
erty, cannot  hold  the  same  against  the  real  owner  for  the  amount  loaned  on  the 
faith  thereof,  irrespective  of  the  state  of  the  accounts  between  consignor  and 
consignee. 

§  708.  The  doctrine  of  the  common  law  is,  that  a  factor  cannot  pledge  his 
principals  goods,  {a) 

A  full  review  of  the  subject  would  be  advisable,  if  time  permitted,  requiring 
an  analysis  of  the  various  decisions  and  the  statutes  under  which  they  were 
made;  but  such  a  review  would  compel  a  consideration,  n)t  of  elementary 
principles  alone,  but  of  their  modifications  through  Enghsh  and  American 
statutes,  in  the  light  of  judicial  interpretation  of  the  respective  statutes;  such  a 
review  looking  to  the  true  interpretation,  persuasively,  of  the  Missouri  statutes. 
In  18  Mo.,  147,  191,  the  true  doctrine  of  the  common  law  was  stated  and  en- 
forced, to  wit,  that  a  factor  could  not  pledge  his  principal's  goods.  Prior  to 
that  time,  both  in  England  and  in  some  of  the  American  states,  the  rigorous 
and  just  rule  at  common  law  had  been  modified  to  a  greater  or  less  extent. 

§  709.  Under  the  statiUes  of  Missouri  a  factor  cannot  pledge  the  consignor's 
goods  beyond  advaiices  and  charges  thereon. 

The  Missouri  statutes  of  18G8,  1869  and  1874  are  in  accord.  Thus  the  act  of 
1868  authorized  the  transfer  of  a  warehouse  receipt  by  indorsement  thereon, 

(a)  The  factor  cannot  pledge  his  principal's  property  for  his  own  debts.    Evans  v.  Potter,*  2  (}aU.,  18. 
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whereby  the  transferee  is  to  be  deemed  the  owner  of  the  goods,  "so  far  as  to 
give  validity  to  any  pledge,  lien  or  transfer  made,"  etc. ;  provided,  that  if  the 
words  "  non-negotiable "  were  written  or  stamped  on  said  warehouse  receipts, 
etc.,  the  act  would  not  apply.  This  statute,  with  the  exception  in  the  proviso 
mentioned,  permitted  a  transfer  by  indorsement  of  a  vrarehouse  receipt,  so  far 
as  to  give  validity  to  the  pledge,  lien  and  transfer.  Prior  to  that  act,  as  had 
been  decided  by  the  Missouri  supreme  court  in  the  two  cases  aupra^  no  such 
pledge  could  be  made.  The  act  of  1868  authorized  the  pledge  in  the  manner 
stated  to  the  extent  of  the  factor's  lien.     Section  6,  Act  of  March  13,  1868. 

§  710.  although  the  statute  maJces  the  warehouse  receipt  negotiahle. 

But  it  is  contended  that  section  10  of  said  act  gives  a  broader  effect  to  such 
laransfers,  for  it  provides  that  warehouse  receipts,  etc.,  "  shall  be  negotiable  in 
blank,  or  by  special  indorsement,  in  the  same  manner  and  to  the  same  extent 
as  bills  of  exchange  and  promissory  notes  now  are."  Was  this  section  designed 
to  cut  off  all  equities  between  consignor  and  consignee,  when  a  transfer  of  the 
receipt  had  been  made  to  an  innocent  transferee  for  value?  If  so,  were  de- 
mand on  the  principal  and  notice  to  the  indorser  required  to  hold  the  parties  to 
said  receipt  personally  liable  for  property  for  an  undetermined  value,  not  like 
bills  of  exchange,  etc.  ?  Or  was  it  designed  to  effect  merely  a  valid  pledge  of 
the  property,  through  indorsement  of  the  receipt,  without  a  personal  liability 
on  the  part  of  the  warehouseman  for  more  than  the  specific  property?  It  is 
obvious  that  if  the  warehouse  receipt  was  to  operate  as  a  bill  of  exchange  the 
primary  element  of  such  a  bill  would  be  eliminated,  viz.,  a  auyn  certain;  and 
also  demand  on  the  warehouseman  at  maturity  would  be  required,  with  due 
notice  as  by  the  law  merchant.  But  the  warehouse  receipt  may  not  fix  a  day 
certain  on  which  delivery  is  to  be  made,  nor  does  it  contain  any  other  of  the 
essential  requisites  of  a  bill  of  exchange,  whereby  the  law  merchant  can  fasten 
on  the  parties  to  the  paper  their  respective  liabilities.  The  original  contract 
was  between  consignor  and  consignee.  The  latter  received  the  goods  to  sell 
for  the  benefit  of  the  consignor.  Could  he  without  consent  of  the  consignor 
place  the  same  in  a  warehouse,  and  then  turn  over  the  warehouse  receipt  to 
some  other  person,  and  thus  convert  a  contract  resting  in  personal  confidence 
and  trust  for  the  sale  of  the  property  into  a  general  authority  to  any  and  every 
one  to  whom  the  receipt  might  be  pledged,  or  who  thus  gets  manual  or  sym- 
bolical possession  of  the  property,  to  sell  the  same  with  or  without  accounting 
to  the  consignor  for  the  proceeds  thereof?  To  so  hold  would  be  subversive,  not 
only  of  all  rights  of  property,  but  of  all  laws  of  contract  between  consignor 
and  consignee.  Does,  then,  the  clause  in  the  statute  as  to  negotiability 
imply  or  require  any  such  overturn  of  elemental  principles?  Was  the  contract 
between  consignor  and  consignee  assigned  as  well  as  rights  of  property  ?  As 
will  be  seen  hereafter,  the  United  States  supreme  court  has  determined  the  true 
meaning  of  the  term  employed  in  tkis  and  like  statutes. 

The  act  of  1868  (Missouri  statutes)  denounces  penalties  against  a  factor  who 
does  not  account  for  or  pay  over  to  his  principal  the  amount  received  on  the 
negotiation,  pledge,  etc.,  of  goods  consigned.  Does  that  imply  that  a  negotia- 
tion or  pledge  may  be  made  by  the  factor  for  more  than  his  lien,  he  alone  to 
be  answerable  for  the  surplus,  and  that  the  pledgee  may  not  be  also  held  for 
the  surplus?  Is  not  that  section  intended  not  to  exonerate  the  indorser  or  trans- 
feree from  liability  to  the  consignor,  but  to  add  to  the  consignor's  security 
those  penal  provisions?  The  Missouri  act,  March  4,  1869,  repeats  the  pro- 
visions of  the  act  of  1868,  supra^  as  to  negotiability,  and  in  section  2  declares 
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that  the  indorsee  of  the  receipt  shall  be  deemed  the  owner  of  the  goods,  "  so 
far  as  to  give  validity  to  any  pledge,  lien,"  etc.,  "  as  on  the  faith  thereof,"  with 
the  same  proviso  as  in  the  former  act.  The  repeal  of  certain  sections  in  the 
form«5r  act  does  not  affect  the  present  inquiry  further  than  is  needed  to  inter- 
pret the  force  and  effect  of  the  terms,  ''  as  on  the  faith  thereof."  Does  the  in- 
sertion of  these  words  enlarge  or  restrict  the  rights  of  the  indorsee?  By  the 
prior  statute  the  simple  indorsement  caused  the  indorsee  of  the  receipt  to  be 
deemed  the  owner,  so  far  as  to  give  validity,  etc. ;  but  it  must  have  ap- 
peared to  the  legislature  that  such  a  provision  left  the  door  to  fraud  wide  open, 
and  hence  in  the  act  of  1869  the  relationship  of  the  indorsee  seeking  the  bene- 
fit of  the  transfer  vras  confined  to  a  hona  fide  indorsee;  or,  in  the  language  of 
the  act,  to  a  transfer,  pledge,  etc.,  made  "  on  the  faith  "  of  the  warehouse  re- 
ceipt. Such  being  the  condition  of  the  statutes,  the  act  of  March  28,  1874, 
was  passed,  evidently  designed  to  punish  fraudulent  factors  and  warehousemen, 
restricting  their  negotiations  and  pledges  of  bills  of  lading  and  warehouse  re- 
ceipts to  cases  where  the  owner  or  consignor  gives  written  authority  therefor; 
hence  the  proviso  to  the  act,  which  is  in  the  following  words :  "  Provided^ 
that  nothing  herein  shall  be  construed  to  prevent  such  consignee  or  other  per- 
son lawfully  possessed  of  such  bill  of  lading  or  warehouse  receipt  from  pledg- 
ing the  same  to  the  extent  of  raising  sufficient  means  thereby  to  pay  charges 
for  storage  and  shipment  or  advances  drawn  for' on  such  property  by  the  owner 
or  consignor  thereof,  and  a  draft  or  order  by  the  owner  or  consignor  thereof; 
and  a  draft  or  order  by  such  owner  or  consignor  for  advances  shall  be  held  and 
taken  to  be  *  written  authority,'  within  the  meaning  of  this  section,  for  the 
hypothecation  of  such  bill  of  lading  or  warehouse  receipt  to  the  extent,  and 
only  to  the  extent,  of  raising  the  means  to  meet  such  draft  and  to  pay  such 
freight  and  storage."  Under  this  penal  act  the  only  question  presented  is 
whether  a  pledgee  is  deprived  of  his  rights  as  such  pursuant  to  prior  acts, 
unless  written  authority  from  the  owner  or  consignor  by  draft,  order  or  other- 
wise is  presented  to  him  at  the  time  of  pledge  made;  or  whether  the  pledge 
made  without  such  written  authority  merely  imposes  upon  the  factor  the  pen- 
alties denounced  without  invalidating  the  transfer. 

§711.  Heview  of  statutes  and  decisions  as  to  the  effect  of  negotiable  warehouse 
receipts.. 

It  cannot  be  disputed,  in  the  light  of  the  decisions  supra^  18  Mo.  Rep.  (which 
were  in  full  accord  with  settled  principles),  that  a  factor  could  not  pledge  for 
his  debt  the  goods  of  the  principal.  Such  being  the  received  doctrine  in  Eng- 
land and  America,  an  act  of  the  British  parliament  was  needed  to  modify  the 
rule  as  to  Great  Britain,  and  acts  by  several  states  in  this  country,  more  or  less 
in  accord  with  the  acts  of  George  IV.  The  first  and  most  important  inquiry 
is  as  to  the  force  of  the  statute  concerning  the  negotiability  of  warehouse  re- 
ceipts, etc.  In  the  case  of  Shaw  v.  R.  Co.,  101  U.  S.,  557,  the  doctrines  involved 
were  fully  considered;  the  statutes  under  consideration  by  that  court  being 
those  of  Missouri  and  Pennsylvania,  which  were,  in  this  respect,  declared  to  be 
alike.  After  a  very  full  and  clear  exposition  of  the  question  concerning 
negotiabilitj'  as  applied  to  bills  of  exchange  and  bills  of  lading,  respectively, 
the  court  said :  "It  cannot  be,  therefore,  that  the  statute  which  made  them 
(bills  of  lading,  etc.)  negotiable  by  indorsement  and  deUvery,  or  negotiable  in 
the  same  manner  as  bills  of  exchange  and  promissory  notes  are  negotiable,  in- 
tended to  change  wholly  their  character,  put  them  in  all  respects  on  the  foot- 
ing of  instruments  which  are  the  representatives  of  money,  and  charge  the 
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negotiation  of  thera  with  all  the  consequences  which  usually  attend  or  follow 
the  negotiation  of  bills  and  notes.  Some  of  these  consequences  would  be  very 
strange,  if  not  impossible;  such  as  the  liability  of  indorsers,  the  duty  of  demand 
ad  diein^  notice  of  non-delivery  by  the  carrier,  etc.,  or  the  loss  of  the  owner's 
property  by  the  fraudulent  assignment  of  a  thief.  'If  these  were  intended, 
surely  the  statute  would  have  said  something  more  than  merely  make  them  ne- 
gotiable by  indorsement.  No  statute  is  to  be  construed  as  altering  the  common 
law  further  than  its  words  import."  This  case  is  not  only  very  instructive,  but 
authoritative  on  this  court;  certainly  in  the  absence  of  any  interpretation  of 
the  Missouri  statute  by  the  supreme  court  of  Missouri.  The  general  doctrine  as 
to  consignor  and  consignee,  when  advances  have  been  made  or  not  made,  is 
fully  stated  in  the  opinions  of  the  United  States  supreme  court,  14  Pet.,  479 
(Brown  v,  McGraw),  and  in  11  How.,  209  (Warner  v.  Martin).  In  23  Wall.,  35 
(U.  S.  u  Villanoga),  the  extent  of  a  factor's  interest  and  control  of  the  property 
is  stated. 

§  7 1 2,  A  Under  of  advances  and  charges  must  he  made  hy  the  consignor  before 
suit  can  be  Tnaintainedfor  the  conversion  of  the  goods. 

Another  question  arises  concerning  the  right  of  the  consignor  to  maintain 
his  action  against  the  factor  or  his  assignee  for  the  value  of  the  goods,  or  their 
commission,  when  advances,  charges,  etc.,  exist,  without  first  tendering  the 
amount  of  said  advances.  On  this  point  the  authoiities  are  not  in  accord. 
Some  hold  that  the  consignor  may  sue  for  the  full  value  of  the  goods,  as  in  tro- 
ver, and  the  defendant  may  recoup  as  to  advances  and  charges,  whereby  the 
consignor  would  recover  the  surplus  to  which  he  is  entitled  and  no  more. 
Other  authorities  hold  that  inasmuch  as  the  assignee  of  the  factor  holds  the 
property  under  a  lien  for  advances,  etc.,  the  consignor  has  no  right  of  action 
until  the  lien  is  first  removed,  except  as  in  assumpsit  for  the  surplus.  It  is  use- 
less to  review  these  differing  authorities  in  the  light  of  technical  rules,  which 
are  now  to  a  large  extent  obsolete.  It  is  clear  that  the  factor  has,  in  Missouri, 
a  right  to  pledge  the  goods  consigned  to  the  extent  of  the  advances  and  charges 
thereon,  and  we  now  hold  that  he  can  pledge  them  no  further.  If,  then,  such 
be  his  legal  right,  a  suit  cannot  be  maintained  on  any  recognized  principle, 
either  against  the  factor  or  his  pledgee,  for  the  conversion  of  said  goods,  un- 
less, after  tender  and  demand,  a  refusal  is  made. 

Prior  to  the  Missouri  statutes,  the  United  States  supreme  court  declared,  in 
Warner  v.  Martin,  supra^  that  whilst  a  factor  could  not  pledge  for  a  debt  of 
his  own,  and,  if  so  pledged,  the  consignor  could  recover  in  trover  against  the 
pledgee  without  tender  either  to  the  pledgee  or  factor  what  might  be  due  to 
either  of  them,  because  the  pledge  was  tortious;  still  a  factor  who  had  a  lien  on 
the  goods  could  deliver  them  to  a  third  person  as  security  to  the  extent  of  his 
lien,  in  which  case  a  tender  of  the  amount  of  the  lien  due  the  factor  must  be  made 
before  recovery  could  be  had.  The  opinion  of  the  United  States  supreme 
court  in  that  case  throws  much  light  on  this  controversy;  for,  if  the  con- 
tention is  that,  under  the  Missouri  statutes,  a  factor  may  pledge  his  princi- 
pal's goods  on  the  faith  of  a  warehouse  receipt,  irrespective  of  the  amount  of 
his  advances  and  charges  —  that  is,  for  any  amount  he  can  borrow  on  the  faith 
of  a  warehouse  receipt, —  it  becomes  important  to  ascertain  if  such  a  doctrine, 
subversive  of  the  ordinary  rights  of  principal  and  agent,  or  consignor  and 
consignee,  has  any  sanction  either  in  statute  or  otherwise.  In  Warner  v.  Martin, 
supra^  a  similar  view  seems  to  have  been  urged,  and  reliance  was  had  on  the 

act  of  Georore  IV,  c.  94  (1825),  the  English  factor's  act.     The  United  Statss 
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supreme  court,  having  before  it  both  the  English  and  the  Wew  York  acts,  said: 
"  The  third  section  of  that  (the  New  York)  act  provides  for  those  cases  where 
the  ownership  by  the  factor  of  goods  which  he  contracts  to  sell  shall  be  said 
to  exist  to  give  protection  to  purchasers  against  any  claim  of  the  factor's  prin- 
cipal. [This  is  a  contract  of  sale.]  It  is  when  he  contracts  for  any  money 
advanced,  or  for  any  negotiable  instrument  or  other  obligations  in  writing 
given  for  merchandise  upon  the  faith  that  the  factor  is  the  owner  of  it.  The 
concluding  words  of  the  section  are,  '^iven  by  such  otheir  person  upon  the 
faith  thereof.'  Three  misconstructions  of  that  act  have  been  prevalent,  but 
they  have  been  corrected  by  the  courts  of  New  York.  We  concur  with  them 
fully.  One  was  that  the  statute  altered  the  common  law  so  as  to  give  validity 
to  a  sale  made  by  the  factor  for  an  antecedent  debt  due  by  him  to  the  person 
with  whom  he  contracts;  another,  that  the  statute  gave  to  a  purchaser  protec- 
tion whether  he  knew  or  not  that  the  goods  which  the  factor  contracted  to 
sell  him  were  not  the  factor's  and  belonged  to  the  principal;  and  the  other, 
that  the  concluding  words,  *  upon  the  faith  thereof,'  related  to  the  advance 
made  upon  the  goods,  and  not  to  the  property  which  the  factor  had  in  them." 
Without  pursuing  these  inquiries  further,  it  is  held  that  a  factor  may,  under 
the  Missouri  statutes,  pledge  his  consignor's  goods  to  the  extent  of  advances 
and  charges  thereon,  the  advances  to  be  evidenced  as  required,  and  to  no 
greater  extent.  It  may  be  urged  that  a  practical  difficulty  will  arise  in  ascer- 
taining the  correct  amount  of  advances  and  charges;  but,  if  that  be  so,  the 
consignor  may  reply  with  greater  force  that  his  property  ought  not  to  be 
pledged  for  more  than  the  factor's  lien  thereon.  The  pledgee  is  not  obliged  to 
loan  money  and  receive  the  pledge  as  collateral.  If  he  is  willing  to  lend  to  the 
factor,  he  can  receive  as  collateral  a  warehouse  receipt  to  the  extent  that  the 
factor  has  a  lien  on  the  goods  represented;  in  other  words,  the  factor  can  pledge 
what  belongs  to  him  —  his  lien  -—  and  not  his  principal's  interests  or  rights  of 
property.  This  may  be  questionable  legislation,  inasmuch  as  it  enables  the 
pledgee  to  sell  the  goods,  if  not  redeemed,  instead  of  the  agent,  in  whose  per- 
sonal skill  and  judgment  alone  the  consignor  confided.  If  there  were  advances 
and  charges  existing  for  which  the  property  was  pledged,  the  plaintififs,  to 
recover  in  trover  or  for  conversion,  should  have  first  tendered  the  amount 
thereof.  In  no  event  are  they  entitled  to  more  than  the  surplus  after  the  lien 
is  discharged.  Here  arises  the  difficulty  under  which  courts  and  legislatures 
have  labored  with  respect  to  the  common  law  rule  and  needed  modifications 
thereof.  A  consignor  selects  his  consignee,  on  whose  skill  and  personal  integ- 
rity he  relies  for  a  judicious  sale  of  the  property  consigned.  If  the  consignee 
advances  on  the  shipment,  at  the  close  of  the  transaction  the  consignor  is  en- 
titled to  receive  the  proceeds  of  the  sale",  less  advances,  charges  and  commis- 
sions. But  if  the  consignee  is  permitted  to  pledge  the  consignor's  property  to 
the  amount  of  advances  and  charges,  and  the  pledgee  controls  the  sale  of  the 
property — it  may  be  at  forced  sale,  irrespective  of  the  condition  of  the  market, 
etc., —  the  consignor's  right  may  be  sacrificed,  his  reliance  on  the  personal  judg- 
ment and  skill  of  his  consignee  set  at  naught,  and  another  and  injurious  mode 
of  disposing  of  his  property  pursued — a  mode  never  contemplated  by  him. 
Still,  if  such  a  mode  is  lawful,  he  is  compelled  to  submit  thereto.  How,  then, 
shall  he  be  bound,  as  in  favor  of  the  pledgee,  for  advances?  or,  in  other  words, 
to  what  evidence  of  advances  made  or  to  be  made  shall  the  pledgee  be  con- 
fined? The  act  of  1874,  supra^  gives  the  rule.  There  must  be  written  author- 
ity for  advances,  and  a  draft  or  order  drawn  by  the  consignor  against  the 
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shipment  is  to  be  considered  such  written  authority-  It  is  thus  under  statutory 
safeguards  that  the  consignor  may  make  his  shipments.  He  knows  that  his 
consignee  may  pledge  for  charges,  but  cannot  pledge  for  advances  without 
written  authority  as  by  draft  or  order.  Hence,  justice  is  wrought.  Unless  he 
receives  an  advance,  or  by  written  authority  orders  such  to  be  made,  his  prop- 
erty cannot  be  pledged  therefor.  It  is  very  easy  for  the  pledgee  to  call  for 
the  written  authority,  such  as  the  statute  requires,  nnd  if  he  takes  a  pledge 
from  the  factor  for  supposed  advances,  when  no  written  authority  exists,  he 
cannot  hold  the  property  therefor  against  the  consignor's  rights. 

The  decisions  in  Wisconsin  and  elsewhere,  looking  to  different  conclusions 
from  those  reached  by  this  court,  have  received  careful  consideration.  There 
is  nothing  in  the  Missouri  statutes  to  justify  a  factor's  pledge  for  more  than 
advances  and  charges,  and  the  evidence  of  advances  is  confined  to  written 
authority  therefor.  A  factor  cannot  sell  or  pledge  for  his  individual  debt,  but 
he  can  sell  to  pay  such  advances  and  charges,  or  pledge  therefor,  or  sell  in  the 
usual  course  of  business,  irrespective  of  advances  and  charges.  The  protection 
of  the  consignor  requires  the  enforcement  of  the  statutory  rules,  which,  as  ex- 
isting, are  a  relaxation  of  the  common  law  doctrines,  and  ought  not  to  be  con- 
strued to  extend  beyond  their  clear  import. 

§  7 1 3.  The  pledgee  of  a  factor  is  not  protected,  aUhoxigh,  he  hdieves  the  factor 
to  be  the  owner. 

If  a  stranger  will  take  a  pledge  of  goods  from  a  factor  without  inquiry,  the 
consignor  is  not  to  suffer.  Whether  he  knows  or  not  that  the  person  from 
whom  he  takes  the  pledge  is  a  mere  factor  does  not  change  the  rule.  A  con- 
signor's property  cannot  be  taken  from  him  without  his  consent.  A  pledgee 
is  bound,  at  his  peril,  to  inform  himself  of  the  facts.  The  rule  as  to  %ale%  in 
the  ordinary  course  of  business  is  one  thing,  and  as  to  pledges  entirely  differ- 
ent. This  is  fully  stated  in  the  case  of  Shaw  v.  Railroad  Company,  supra. 
The  difficulty,  as  heretofore  intimated,  arises  from  the  failure  of  defendant  to 
aver  the  amount  of  advances  and  charges  for  which  the  goods  were  pledged. 
The  answer  states  that  there  were  advances  and  charges,  and  that,  for  the  pur- 
pose of  raising  means  to  pay  the  same,  the  warehouse  receipts  were  pledged, 
and  that  defendant  loaned  *'on  the  faith  thereof"  $10,555.31.  If  it  be  meant 
that  the  sum  loaned  was  the  amount  of  charges  and  advances,  the  defense  is 
good,  in  the  absence  of  a  tender  thereof;  but  if,  on  the  other  hand,  it  is  meant 
that  inasmuch  as  there  was  some  amount  due,  however  small,  the  factor  could 
pledge  the  property  for  any  loan  he  might  obtain  thereon,  however  large,  and 
hold  the  property  against  the  consignor  generally,  that  special  defense  would 
be  bad. 

The  only  difference  between  the  two  special  defenses  seems  to  be  that  in  one 
it  is  averred  that  the  defendant  believed  the  pledgor  to  be  the  owner,  and  in 
the  other  no  such  averment  is  made.  As  already  stated,  such  a  difference 
avails  nothing.  The  defendant,  in  his  argument,  says:  *'.The  question  pre- 
sented for  the  consideration  of  the  court  is  this:  If  a  factor  pledges  the  bill  of 
lading  or  warehouse  receipt,  having  no  reason  to  doubt  that  such  factor  is  the 
true  owner  of  the  goods,  can  the  consignor  recover  the  goods  without  first 
offering  to  return  the  money  borrowed?"  It  will  be  apparent,  from  what  has 
heretofore  been  observed,  that  the  proper  answer  to  such  question,  thus  broadly 
stated,  would  be  in  the  affirmative.  The  factor  cannot  pledge  the  goods  of 
his  principal,  except  to  the  amount  and  in  the  manner  stated.  He  has  no  au- 
thority, either  by  common  law  or  by  statute,  to  borrow  money  generally  on 
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the  pledge  of  the  warehouse  receipt;  nor  can  the  pledgee  protect  himself 
against  the  demand  of  the  consignor  except  to  the  extent  of  such  advances 
and  charges.  The  pledgee  may  receive  a  transfer  of  the  factor's  lien,  and 
nothing  more.  Hence,  the  answer  being  that  advances  and  charges  were  due 
(the  amount  not  stated),  and  that  a  loan  was  made  to  the  factor,  irrespective 
of  the  amount  of  said  advances  and  charges,  nothing  definite  is  presented, 
unless,  as  stated  in  argument,  that  there  was  a  valid  pledge  for  the  amount 
loaned  on  the  faith  of  the  receipt.  Such  a  defense  is  not  valid,  and  the  de- 
murrer thereto  will  be  sustained.  The  same  ruling  will  be  had  as  to  the  second 
special  defense.  If,  however,  the  defense,  if  amended,  should  show  that  de- 
fendant was  pledgee  for  advances  and  charges  within  the  terms  of  the  Missouri 
statutes,  and  that  no  payment  or  tender  thereof  was  made  before  suit  brought, 
then  said  defense  as  to  this  form  of  action  will  be  valid.  In  other  words,  a 
pledgee  can  maintain  his  pledge  only  for  what  the  statute  provides  and  in  the 
manner  provided.  If  he  brings  himself  within  the  terms  of  the  statute,  then 
as  lienor  he  is  not  a  tort-feasor,  or  guilty  of  conversion  by  refusing  to  surren- 
der the  property  until  the  lien  is  discharged. 
Demurrer  sustained. 

§  714.  Pledge  by  factor.— Where  goods  are  intrusted  to  a  broker  for  sale,  he  has  no  right 
to  pledge  them;  if  he  pledges  them  to  raise  money,  the  owner  maj^ recover  them  from  the 
bailee.    Bragg  v,  Meyer,  McAl.,  408. 

§  7 1 5.  And  if  a  person  acts  notoriously  as  a  broker,  he  must  be  deemed  a  broker,  and  the 
fact  that  he  occasionally  operates  on  his  own  account  will  not  denude  him  of  that  character. 
Ibid. 

§716.  It  seems  that  as  respects  the  title  to  personal  property  in  the  hands  of  factors  and 
brokers,  the  rule  cat;ea^  emptor  is  rigidly  applied.    Ibid, 

§717.  The  federal  courts  are  not  bound  by  the  decisions  of  the  state  courts  on  questions 
of  commercial  law.    Ibid. 

§  718.  It  seems  that  where  a  factor  has  a  lien  upon  the  goods  of  his  principal,  he  may 
deliver  them  to  a  third  person  as  surety,  to  the  extent  of  his  lien.  Warner  v,  Martin,  11 
How.,  225. 

§719.  A  factor  has  no  power  to  sell  the  goods  of  his  principal  to  pay  an  antecedent  debt 
of  his  own.  Such  a  sale  conveys  no  title,  though  the  purchaser  believed  in  good  faith  thai 
the  property  was  the  factor's;  and  the  goods  sold  may  be  recovered  back,  not  only  of  the 
vendee,  but  also  of  a  person  without  notice,  who  has  purchased  them  from  him  b<ma  fide  and 
for  a  full  price.    Ibid. 

As  to  powers  and  duties  of  Banks  as  Agents,  see  Banks. 

Agents  of  Corporations,  see  Ck>BPORATiONS. 

Insurance  Agents,  see  Insurance. 

PubUc  Agents,  see  Offiobbs  ;  of  Municipal  Ck>rporation8,  see  Cobpobations. 

As  to  proof  of  Agency,  and  the  admissibility  of  an  Agenfs  Testimony,  soe  EnDZBTOli 

See,  also,  Attorneys;  Bailment;  Cabriebs. 


AGEEEMENT. 
See  Ck)NTBACTS. 


ALABAMA. 

See  States. 
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ALCALDE  —  AMBIGUITIEa 

ALCALDE. 
See  Land. 


ALEXANDRLA 
See  CoBPORATioNB,  sab-title  Jfttttiefpoi. 


ALIEN  ENEMY. 
See  CiTiZ£NS  and  Aliens;  Wab. 


ALIENS. 

See  CmzENs  and  Aukns. 


ALIMONY. 
See  DosQEsno  Rielations,  sub-title  Dower» 


ALLEGATIONS  AND  PEOOP. 

See  EviDSNOE. 


ALLEGIANCE. 
See  Citizens  and  Aliens, 


ALLUVION. 

See  WAT£S-COtTBSE& 


ALTERATION  OF  INSTRUMENTS. 

See  CONTBACIB;  Evidenoe. 


AMBASSADORS. 

See  Consuls. 


AMBIGUITIES. 

In  Contracts,  see  Coktraots. 
In  Deeds,  eta,  see  Conveyances. 
In  Laws,  see  Constitution  and  Laws. 
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AMENDMENTS. 


Of  Pleadings,  see  Pleading. 

On  Appeal,  see  Appeals  and  Writs  of  Erbor. 

In  Criminal  Proceedings,  see  Grimes  and  Criminal  Prooeditrb. 


AMNESTY  AND  PAEDON. 
dee  Crimes;  PENALTiift. 


ANCIENT  INSTEUMENTS. 
See  EviDENCB. 


ANIMALS. 

§  1 .  Propprty  in  wild  animals. —  The  fishermen  on  the  eastern  coast  of  Massachusetts  kill 
a  species  of  whale,  known  as  the  fin-back,  by  shooting  them  with  bomb-lances.  The  whale 
immediately  sinks,  but  in  from  one  to  thre^  days  rises  to  the  surface  and  floats.  The  usage 
on  Cape  Cod,  for  many  years,  has  been  that  the  person  who  thus  kills  a  whale  owns  it. 
Held,  that  tlie  usage  is  reasonable  and  valid ;  that  a  person  appropriating  a  whale,  knowing, 
or  having  reason  to  know,  that  it  hiid  been  killed  by  another  with  a  bomb-lance,  was  guilty 
of  a  conversion.    Ghen  v.  Rich,  8  Fed.  R.,  159. 

§  2.  In  Taber  v,  Jenny,  1  Spr.,  815,  it  was  held  that  where  a  whale  was  killed  and  an- 
chored, and  left  with  unequivocal  marks  of  appropriation,  it  became  the  property  of  the 
captors,  and  that,  in  the  absence  of  a  usage  to  the  contrary,  the  rule  would  not  be  changed 
by  the  fact  that  the  whale  had  dragged  its  anchor.  By  the  general  principles  of  law,  when 
property  is  separated  from  the  owner  at  sea,  by  force  of  the  elements,  or  even  by  abandonment 
from  necessity,  the  person  who  finds  it  has  not  a  right  to  convert  it  to  his  own  use,  and  can- 
not thereby  divest  the  original  owner.  The  finder,  in  such  case,  has  only  the  right  of  a  sal- 
vor, and  must  conduct  in  good  faith  as  such. 

§  3.  A  whale,  being  f eras  naturce,  does  not  become  property  until  a  firm  possession  has  been 
established  in  the  taker.  But  when  such  possession  has  become  firm  and  complete,  the  right 
of  property  is  clear,  and  has  all  the  characteristics  of  property.  So  where  a  whale  was  killed 
and  anchored,  and  a  waif  attached  to  the  body,  it  became  the  property  of  the  captor.  Bart- 
lett  r.  Budd,  1  Low.,  22». 

§  4.  Where  a  whale  was  struck,  and  the  harpoon,  with  the  line  attached,  remained  in  it, 
and  it  was  pursued  and  taken  by  a  crew  from  another  vessel,  it  was  held  that  a  usage  that 
the  first  iron  held  the  whale  was  valid  (citing  Bourne  v,  Ashley,  an  unpublished  decision  by 
Spraoue,  J,).    Swift  V.  Gifford,  2  Low.,  110. 

§  5.  The  rule  of  the  common  law,  borrowed  probably  froni  the  Roman  law,  is,  that  the 
property  in  a  wild  animal  is  not  acquired  by  wounding  him,  but  that  nothing  short  of  actual 
and  complete  possession  will  avail.  Whether  the  modern  civil  law  has  introduced  the  modi- 
fication that  a  fresh  pursuit  with  reasonable  prospect  of  success  shall  give  title  to  the  pursuer, 
does  not  seem  wholly  free  from  doubt,  though  the  ancient  commentators  rejected  such  a  dis- 
tinction, for  the  satisfactory  reason  that  it  would  only  introduce  uncertainty  and  confusion 
into  a  rule  that  ought  to  be  clear  and  unmistakable.    Ibid, 

g  6.  Liability  of  owner  of  wild  animals.—  Animals  ferce  naturce,  as  a  class,  are  known  to 
be  mischievous,  and  the  rule  is  well  settled,  that  whoever  undertakes  to  keep  such  an  animal 
in  places  of  public  resort  is  or  may  be  liable  for  the  injuries  infiicted  by  it  on  a  party  who  is 
not  guilty  of  negligence,  and  is  otherwise  without  fault.  It  is  not  necessary  to  allege  that 
the  owner  of  a  wild  animal  knew  that  it  was  vicious ;  but  it  is  otherwise  in  respect  to  domes- 
tic animals.    Spring  Co.  v.  Edgar,  9  Otto,  645. 

§7.  Cattle. —  Where  a  statute  prohibited  the  pasturing  **of  horses,  mules,  or  cattle*^  on 
land  belonging  to  Indians,  etc.,  it  was  held  that  the  word  cattle  included  sheep.  United 
States  V.  Mattock,  2  Saw.,  112.  So  where  a  bank  guarantied  drafts  drawn  against  shipments 
of  eattle,  it  was  held  that  the  word  cattle  included  hogs.  Decatur  Bank  v.  St.  Louis  Bank,  21 
WaU.,  294. 


ANOTHER  ACmON  PENDINa  —  APPEALS  AND  WBTTS  OF  ERBOB. 


ANOTHEB  ACTION  PENDING. 
See  PBAoncB,  sub-title  Abatement. 


ANSWER. 
See  PLBAomck 


ANTE-NUPTIAL  CONTRACTS. 
See  DoMBsno  Rblationb. 


APPEAL  BOND. 
See  Afpbaui  and  Wbits  of  Ebbob. 


APPEALS  AND  WRITS  OF  ERROR 

[See  the  oron-ref ere&oes  at  the  end  of  this  rabject] 


L  In  General,  §§  1-56. 
IL  Taking  and  Allowance  of  Ap- 
PEAi^  AND  Writs  op  Error,  §§ 
67-91. 
m.  Whether  an  Appeal  or  a  Writ  of 
.Error  is  the  Proper  Process, 
§§  93-141. 
IV.  When  an  Appeal  or  a  Writ  op 
Error  Will  Lie,  §§  143-487. 
1.  In  General  g§  143-187. 
3.  Of  the  Court  from  which  the 
Case  is  Brought,  §§  188-314. 
8.  In  Habeas  Corpus  Cases,  g§ 

315-339. 
4  Lies  Only  from  Final  Judg- 
ments, §§  380-430. 
6.  In   Criminal   Cases,    g§  431- 
437. 
V.  Appellate    Jurisdiction  of  Su- 
preme   Court  Over  Fed- 
eral Courts,  §§  43&-674. 
1.  In  General,  §§  438-483. 
3.  Depending  on  the  Amount  in 
Controversy,  §§  483-674. 
VI.  Appellate  Jurisdiction  Over 
State  Courts,  §§  675-1361. 
1.  In  General,  ^%  675-764. 
3.  To  What  Court  the  Writ  May 

he  Directed,  §§  765-778. 
8.  Federal  Questions,  g§  779-1361. 
a.  In  General,  §§  779-836. 
5.  The  Record  Must  Show 
that  a  Federal  Question 
Was  Decided,  Necessa- 
rilj,  and  against    the 
Right  Claimed,  §§  836- 
999. 


VL  Appellate  Jurisdiction  Oteb 
State  Courts—  (con.) 
8.  Federal  Questions  —  (con.) 

e.  The  Party  Must  Claim 
the  Right  for  Himself, 
§§  1000-1007. 

d.  On  the  Power  of  a  State 

to  Surrender  a  Fugitive 
from  Justice,  §g  1008- 
1034. 

e.  Questions    Growing   Out 

of  a  State  of  Civil  War, 
§§  1035-1058. 

/.  Right  to  Freedom.  Ordi- 
nance of  1787,  §§  1057- 
1066. 

g.  Giving  Effect  to  Judg- 
ments and  Records  of 
Other  States,  §§  1067- 
1081. 

h.  Removal  of  Causes  to 
Federal  Courts,  §§  1083 
-1093. 

i.  On  Questions  of  Bound- 
ary, 55g  1098-1104. 

j.  Land  Titles,  §§  1105-1169. 

k.  Rights  Claimed  under 
an  Act  of  Congress,  §§ 
1160-1187. 

I  State  Laws,  gi;  118&-1361. 
VIL  Appellate  Jurisdiction  op  Cm- 
cuiT  Court,  §§  1363-1374. 

VUL  TiMB  WITHIN  which   APPEALS  AND 

Writs    op    Error    Must    br 
Brought,  §§  1275-1350. 
IX.  Time  op  FiLiNa  Transcript,  §§  1851 
-1870. 
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1-7. 


X  Afpbal  AND  Writ  OF  Ebbob  Bonds, 
g§  1871-1444. 

1.  In  General,  §§  1871-1419. 

2.  Liability  of  Sureties,  §§  1420- 

1444. 

XI.  SUPEBSBDEAS,  g§  1445-159^ 

XXL  Pabties,  §§  1594-1656. 
Xm.  Citation,  g§  1657-1704. 
XIV.  The  Record,  §§  1705-1747. 
XV.  Exceptions  and  Bili^  of  Excep- 
tions, §8  1748-2098. 

1.  Receptions.  §§  1748-1879. 

2.  BUI  of  Exceptions,  g§  1880- 

2076. 
8.  Statement  of  Facts,  §§  2077- 


,XVI.    Review  of  Cases  Tried  Without 

A  Jury,  §§  2094--2151. 
XVn.  What    Questions  Will  be    Re- 
viewed, §,^  2152-2305. 
XVnL  Reversal  and  Affirmance  in  Ap- 
pellate Court,  t^g  2806-2480. 
XIX.  Practice  in  Appellate  Courts, 
§§  2481-2708.  • 

1.  Amendments,  §§  2431-2471. 

2.  ReheaHng,  §§  2472-2480. 

8.  Dismissing  Appeals  and  Writs 
of  Error,  §§  2481-2661. 


XIX.  Practice  in  Appellate  Courts  — 
(con.) 

4.  Damages  for  Delay,  §§  2562- 

2571. 

5.  Advancing  Causes,    §§   2572- 

2584. 

6.  Miscellaneous  Matters  of  Prao- 

tice,  g§  2585-2692. 

7.  Continuance,  §^  2693-2697. 

8.  Abatement,  g§  2698-2708. 
yy.  Second  Appeal  OR  Writ  OF  Error, 

§§2704-2742. 
XXL  Admiralty    and     Prize     Cases, 

§§  2743-2885. 
XXIL  Appeals  in  Bankruptcy,  §§  2886- 


XXm.  Appeal  from  Court  of  Claims, 
§§  2921-2952. 

XXIV.  California  Land  Cases,  §§  295S- 

2965. 

XXV.  Writ  of   Error    Coram   Nobis, 

§§  2966-2972. 

XXVI.  Certiorari,  §^  2973-2986. 
XXVII.  Costs     in     Appellate     Court, 

§§  2987-8000. 
XXVIII.  Criminal  Cases,  §§  8001-8012. 
XXIX.  Proceedings    in    Lower    Coxtrt, 
§§  8018-8028. 


I.  In  General. 

Summary— i?ef  Mm  of  writ  of  error;  loss,  §  \,— Describing  the  parties,  §  2,— Writ  not  properly 
signed  and  certified,  §  8. —  No  appeal  provided  for  by  law,  §  4. —  Qovemment  has  no  exclu- 
siw  privileges,  §5. —  Practice  where  lower  court  had  no  jurisdiction,  %^,'-' Appeal  by 
executor  after  removal  from  office,  §  7.—  Whether  appellant  can  enforce  decree  pending 
appeal,  §  8. 

§  1.  The  original  writ  of  error  should  be  returned  to  the  supreme  court  with  the  transcript; 
but  where  it  is  shown  that  the  original  writ  is  destroyed,  and  a  copy  is  substituted,  the  court 
will  entertain  jurisdiction.  '  Mussina  v,  Cavazoe,  (:'§  9-18.    See  §  55. 

§  2.  A  writ  of  error  is  not  fatally  defective  in  failing  to  show  the  relation  which  the  par- 
ties sustained  to  each  other  in  the  lower  court,  if  it  describes  them  as  plaintiffs  and  defend- 
ants in  the  supreme  court.    Ibid. 

§  3.  A  writ  of  error  in  the  name  of  the  chief  justice  of  the  supreme  court  of  a  state,  signed 
by  the  clerk  and  sealed  with  the  seal  of  that  court,  will  not  confer  jurisdiction  on  the 
supreme  court  of  the  United  States.    Bondurant  v,  Watson,  §  14.    See  §§40,  41. 

g  4.  The  district  court  awarded  an  injunction,  pursuant  to  the  act  of  1820,  to  stay  a  distress 
warrant  issued  from  the  treasury,  and  the  government  appealed  to  the  circmt  court,  and 
from  there  to  the  supreme  court.  Held,  that  as  no  appeaJ  was  provided  for  by  the  act  of 
1820,  and  was  not  authorized  by  the  act  of  1808,  the  circuit  court  had  no  jurisdiction,  and 
therefore  the  supreme  court  had  none.    United  States  v,  Nourse,  §;i  15-19.    See  §  24. 

§  5.  In  judicial  proceedings,  no  exclusive  rights  are  g^ven  to  the  government  in  this  respect 
over  other  suitors,  except  by  statutory  provisions.    Ibid,  ^ 

§  6.  Where  a  circuit  court  has  no  jurisdiction  of  an  appeal,  the  supreme  court  can  only 
reverse  or  annul  its  decision;  it  cannot  remand  or  retain  the  cause  for  further  proceedings. 
Jbid. 

§  7.  A  decree  was  entered  against  an  executor,  after  which  he  was  removed  from  his  office. 
Meld,  (1)  that  an  appeal  by  him  was  void;  (2)  that  an  appeal  by  the  opposite  party  was  not 
regularly  before  the  court,  and  that  the  irregularity  could  not  be  cured  without  a  voluntary 
appearance  by  the  administrator  de  bonis  non,  but  that  the  appeal  might  be  remanded,  with 
leave  to  make  proper  parties ;  (3)  that  an  execution  issued  on  the  decree  against  the  executor 
was  void ;  (4)  that  an  appeal  by  the  administrator  de  bonis  non  was  also  irregular,  and  that  the 
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case  could  not  be  brought  tip  b^  him  until  he  was  made  &  party  in  the  lower  court  Taylor  v. 
SaTage,  ^§  20-22. 

g  8.  Qwere:  Whether  an  appellant  will  be  permitted,  pending  his  appeal,  to  carry  into 
execution  a  decree  in  his  favor  which  he  is  seeking  to  reverse.    Ibid, 

[NOTBS.— See  §§  28^6.] 

MUSSINA  V.  CAVAZOa 
(6  Wallace,  335-863.    1867.) 

Ekrob  to  U.  S.  District  Court,  Eastern  District  of  Texas. 

§  9.  The  original  writ  of  error  should  be  returned  with  the  transcript 

Opinion  by  Mr.  Justice  Millek. 

We  are  of  opinion  that  the  original  writ  should  always  be  returned  to  this 
court  with  the  transcript  of  the  record.  The  writ  of  error  is  the  writ  of  this 
court,  and  not  of  the  circuit  court,  whose  clerk  may  actually  issue  it.  The 
early  practice  was,  that  it  could  only  issue  from  the  office  of  the  clerk  of  the 
Bupreme  court,  and  in  the  case  of  West  v,  Barnes,  2  Dal.,  401,  at  the  August 
term,  1791,  it  was  so  decided.  This  decision  led  to  the  enactment  of  the  ninth 
section  of  the  act  of  1792,  by  which  it  was  provided  that  the  clerk  of  the 
supreme  court,  assisted  by  any  two  justices  of  said  court,  should  prescribe  the 
form  of  a  writ  of  error,  copies  of  which  should  be  forwarded  to  the  clerks  of 
the  circuit  courts;  and  that  such  writs  might  be  issued  by  these  clerks,  under 
the  seals  of  their  respective  courts.  The  form  of  the  writ  provided  under  this 
act  has  been  in  use  ever  .since.  It  runs  in  the  name  of  the  president,  and  bears 
the  teste  of  the  chief  justice  of  this  court.  It  is  in  form  and  in  fact  the  process 
of  this  court,  directed  to  the  judges  of  the  circuit  court,  commanding  them  to 
return  with  said  writ,  into  this  court,  a  transcript  of  the  record  of  the  case 
mentioned  in  the  writ.  When  deposited  with  the  clerk  of  the  court  to  whose 
judges  it  is  directed,  it  is  served ;  and  the  transcript  which  the  clerk  sends  here 
is  the  return  to  the  writ,  and  should  be  accompanied  by  it. 

§  10.  i/^  the  transcript  is  filed  in  dvs  tirne^  and  it  appears  that  the  writ  of 
error  has  been  destroyed^  this  court  has  jurisdiction. 

In  the  case  before  us,  the  plaintiff  in  error,  by  way  of  substitute  for  a  writ 
of  certiorari^  has  filed  an  affidavit,  from  which  it  appears  that,  without  his 
fault,  the  writ  has  been  destroyed  by  burning,  during  the  late  civil  war.  Tak- 
ing the  copy  of  the  writ  found  in  the  record  to  be  a  true  copy,  it  may  be 
considered  as  established  that  a  writ  of  error  was  issued  and  served,  and  that 
a  transcript  of  the  record,  with  a  copy  of  the  writ,  was  returned  and  filed  in 
this  court  before  the  first  day  of  the  next  term  after  it  was  issued,  and  that 
the  original  writ  is  destroyed.  We  have  repeatedly  held  that  the  writ  of  error 
in  cases  at  law  is  essential  to  the  exercise  of  the  appellate  jurisdiction  of  this 
court.  And  it  is  undoubtedly  true  that  this  court  has  gone  very  far  in  requir- 
ing strict  compliance  with  the  acts  of  congress  under  which  cases  are  trans- 
ferred from  inferior  tribunals  to  this  court.  In  the  case  of  Castro  v.  United 
States,  we  held,  on  consideration  of  the  previous  cases,  and  on  principle,  that 
unless  the  transcript  from  .the  court  below  was  returned  before  the  end  of 
the  term  next  succeeding  the  allowance  of  the  appeal,  this  court  had  no  juris- 
diction. Although  the  question  there  arose  on  an  appeal,  the  principle  de- 
cided is  equally  applicable  to  a  writ  of  error;  for  the  act  of  1803,  which  first 
authorized  appeals,  subjects  them  to  the  rules  and  regulations  which  govern 
writs  of  error.  The  ground  of  that  decision,  and  also  of  the  case  of 
Villabolos  v.   United  States,   which    preceded  it,   is  the  general  principle. 
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that  all  writs,  which  have  not  been  served,  and  under  which  nothing 
has  been  done,  expire  on  the  day  to  which  they  are  made  returnable. 
They  no  longer  confer  any  authority;  an  attempt  to  act  under  them  is  a 
nullity,  and  new  writs  are  necessary,  if  the  party  wishes  to  proceed.  Hence 
we  have  the  alias  writ  and  others  in  numerical  succession  indefinitely.  It  is 
now  insisted,  upon  the  authority  of  these  cases,  and  of  the  language  of  the 
twenty-second  section  of  the  judiciary  act,  that  the  absence  of  the  original 
writ  in  the  case  deprives  this  court  of  the  power  to  decide  it.  It  is  said  that 
by  force  of  the  words  '^  returned  therewith,"  contained  in  this  twenty-second 
section,  it  is  made  essential  to  our  jurisdiction  that  the  original  writ  and  the 
transcript  must  both  be  returned.  If  this  be  a  sound  construction,  then  it  is 
equally  necessary  that  there  shall  be  returned,  at  the  same  time,  an  assignment 
of  errors,  a  prayer  for  the  reversal  of  the  judgment,  and  a  citation  to  the  ad- 
verse party.  But  an  examination  of  all  the  records  of  cases  decided  in  this 
court  will  show  that  in  four  cases  out  of  five  there  has  been  neither  an  assign- 
ment of  errors,  nor  any  prayer  for  reversal.  We  have  also  held,  frequently, 
that  if  the  appeal  is  taken  in  the  open  court,  during  the  term  at  which  it  was 
rendered,  in  the  presence  of  the  appellee,  no  citation  is  necessary,  and  that  a 
general  appearance  in  this  court  for  defendant  in  error,  or  in  appeal,  waives 
the  necessity  of  a  citation.  The  act  referred  to  also  says  that  all  these  things 
must  be  returned  together  at  the  "  time  and  place  mentioned  in  the  writ,''  that 
is  to  say,  on  the  first  day  of  the  term  next  after  the  issuing  of  the  writ.  Yet 
we  have  repeatedly  held  that  if  returned  on  any  day  during  that  term  we  will 
hear  and  decide  the  cause.  It  cannot,  therefore,  be  maintained  that  a  rigid 
and  literal  fulfilment  of  everything  prescribed  in  that  section  is  an  absolute 
and  indispensable  requisite  to  the  appellate  jurisdiction  of  this  court.  Nor 
does  the  case  come  within  the  principle  which  we  have  already  stated  as  gov- 
erning the  cases  of  Villabolos  v.  United  States  and  Castro  v.  United  States. 
In  these  cases  the  appeals  were  dismissed  because  no  returns  of  the  transcripts 
to  this  court  were  made,  until,  by  analogy  to  the  writ  of  error,  the  time  for 
making  such  returns  had  passed;  and  the  writs,  if  writs  had  been  issued,  would 
have  hQComQ functus  officio.  In  the  case  before  us,  on  the  contrary,  it  fully  ap- 
pears that  during  the  life  of  the  writ  a  good  and  sufficient  return  to  it  was 
made  by  sending  to  this  court  an  authenticated  transcript  of  the  record.  Shall 
we  now  hold,  because  with  this  return  there  did  not  come  the  writ  itself,  tjjat 
what  has  been  done  under  it  is  void,  and  we  are  without  jurisdiction?  This 
would  be  contrary  to  the  uuiform  practice  of  other  courts  in  regard  to  their 
writs.  For  it  is  believed  to  be  well  settled  that  rights  acquired  under  a  valid 
writ  or  process,  while  it  was  in  force,  cannot  be  defeated  by  the  loss  or  de- 
struction of  the  writ,  if  its  existence,  and  the  acts  done  under  it,  can  be  sub- 
stantiated by  other  testimony.  It  is  as  reasonable  to  hold  that  a  judge  of  this 
court  would  lose  his  right  to  sit  in  this  place,  if  his  commission  was  burned  up, 
as  to  hold  that  the  court  loses  the  right  to  hear  a  case  because  the  writ  was 
burned  before  it  reached  the  court,  but  after  it  had  effected  its  purpose  by 
bringing  here  the  transcript.  In  the  case  of  Brooks  v,  Norris,  11  How.,  204, 
the  court,  in  speaking  of  bringing  a  writ  of  error  within  the  time  allowed  by 
the  statute  of  limitations,  says:  ''The  writ  of  error  is  not  brought,  in  the 
legal  meaning  of  the  term,  until  it  is  filed  in  the  court  which  rendered  the 
judgment.  It  is  the  filing  of  the  writ  that  removes  the  record  from  the  in- 
ferior to  the  appellate  court,  and  the  period  prescribed  by  the  act  of  congress 
must  be  calculated  accordingly."     In  Ableman  v.  Booth,  21  How.,  5l)(),  the 
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writ  of  error,  which  issued  from  this  court,  was  filed  with  the  clerk  below.  Ko 
return  being  made  to  it,  a  rule  from  this  court  was  served  on  him  by  the  mar- 
shal, to  which  he  paid  no  attention.  This  court  then,  on  motion  of  the  attor- 
ney general,  permitted  him  to  file  a  copy  of  the  record,  duly  ^.uthenticated, 
which  had  been  secured  for  his  private  use;  "  to  have  the  same  eflFect  and  legal 
operation  as  if  returned  by  the  clerk  with  the  writ  of  error;"  and  on  this  record 
the  case  was  heard  and  decided,  although  the  original  writ  of  error  was  never 
returned.  We  are,  therefore,  of  opinion,  both  on  principle  and  authority, 
that  the  case  should  not  be  dismissed  for  the  non-production  of  the  writ  of 
error.  The  cases  dismissed  under  rule  nine  of  this  court  are  governed  by  the 
rule,  and  raise  no  question  of  jurisdiction. 

§  11.  J.  writ  of  error  is  nM  fatally  defective  if  it  describes  the  parties  as 
plaintiffs  and  defendants  as  they  stand  in  this  courts  hut  not  as  they  stood  in  the 
court  hdow. 

But  it  is  said  that,  conceding  the  copy  of  the  writ  of  error  in  the  record  to  be 
a  true  copy,  and  to  be  rightfully  substituted  for  the  original,  it  is  fatally  de- 
fective because  it  does  not  correctly  describe  the  parties  to  the  suit.  The  par- 
ties are  correctly  described  in  the  writ  as  they  must  appear  and  be  styled  in 
this  court,  but  we  are  not  told  by  the  writ  who  was  plaintiff  and  who  was  de- 
fendant below.  The  full  names  of  all  the  parties  to  the  judgment  below  are 
given,  and  their  relations  to  the  suit  as  it  stands  in  this  court  are  given.  We 
are  also  told  that  the  error  (if  any)  committed  by  the  district  court  was  to  the 
manifest  injury  of  Simon  Mussina,  plaintiff  in  error.  Is  the  writ  then  void  be- 
cause it  does  not  say  which  of  these  parties  was  plaintiff  in  that  court  and 
which  defendant?  We  think  that  the  description,  although  not  in  the  usual 
or  even  the  most  appropriate  form,  is  suflBcient.  If  there  is  any  doubt  about 
the  relation  of  the  parties  to  the  suit  below,  it  can  be  solved  by  the  record. 
Having  that  before  us,  we  see  that  Mussina  was  defendant  below,  and  is  prop- 
erly described  as  plaintiff  in  error  in  the  new  proceedings  instituted  by  the 
writ,  and  that  the  others  were  plaintiffs  below,  and  are  also  properly  described 
as  to  their  relations  to  the  new  proceeding  which  that  writ  commences.  But 
many  cases  have  been  dismissed  by  this  court  because  the  writ  of  error  de- 
scribed either  plaintiff  or  defendant  as  "A.  B.  and  others,"  or  "A.  B.  &  Co.," 
or  other  partnership  style,  or  as  "  Heirs  of  C.  D.,"  and  such  other  descriptions 
as  did  not  give  the  names  of  all  the  persons  who  were  supposed  to  be  brought 
before  the  court  by  the  writ.  Of  late  years  these  cases  have  simply  been  dis- 
missed upon  the  authority  of  previously  adjudged  cases,  without  giving  other 
reasons  for  so  doing.  It  is  claimed  that  the  case  before  us  falls  within  this 
class,  in  the  matter  we  are  now  considering.  To  determine  if  this  be  so,  we 
must  go  back  to  the  earlier  of  these  cases  to  discover  the  principle  on  which 
they  were  decided. 

§  1 2,  Description  of  parties  to  a  writ  of  error;  cases  distinguish^. 

Early  in  the  history  of  the  court  it  was  ruled  that  unless  all  the  parties  in 
the  court  below,  to  a  joint  judgment  or  decree,  were  made  parties  in  this  court 
by  the  writ  of  error  or  by  the  appeal,  the  cause  would  not  be  entertained. 
This  was  first  held  as  to  judgment  at  law  in  the  case  of  Williams  v.  Bank  of 
United  States,  11  Wheat.,  414:,  and  as  to  decrees  in  chancery  in  the  case  of 
O wings  V.  Kincannon,  7  Pet,,  399.  At  the  next  term  of  the  court  after  this 
last  decision,  we  have  the  first  of  the  class  of  cases  to  which  we  have  alluded. 
It  is  the  case  of  Deneale  v.  Stump's  Executors,  8  Pet.,  626.  The  writ  de- 
scribed the  plaintiffs  in  error  as  "  Mary  Deneale  and  others,"  and  the  reasons 
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given  for  dismissing  it  are  two:  1st,  that  all  the  parties  against  whom  the  judg- 
ment was  rendered  must  join  in  the  writ,  which  is  not  done  by  naming  some 
of  them  merely  as  '* others;"  and  2 J,  that  the  names  should  be  set  forth,  that 
this  court  might  render  the  proper  judgment  in  the  case.  The  opinions  in  the 
three  oases  last  cited  were  delivered  by  C.  J.  Marshall.  The  next  of  this  class 
of  cases  is  that  of  Wilson's  Heirs  v.  The  Insurance  Company,  12  Pet.,  140,  in 
which  the  court  holds  that  a  writ  in  the  name  of  the  "Heirs  of  Nicholas  Wil- 
son -'  must  be  dismissed.  The  court  simply  says  that  this  is  done  on  the  au- 
thority of  Owings  V.  Kincannon  and  of  Deneale  v.  Stump's  Executors.  The 
subsequent  cases  are  all  based  on  the  authority  of  these  decisions.  In  all  of 
them  it  appeared  by  the  writ  that  there  were  parties  to  the  judgment  below  not 
personally  named  in  the  writ.  But  an  examination  of  this  writ  of  error  raises  no 
such  presumption.  Nor  can  the  court  be  at  any  loss,  from  this  writ,  to  properly 
name  the  party  or  parties  for  and  against  whom  it  will  render  its  judgment^ 
when  it  has  decided  the  merits  of  the  controversy.  The  present  case,  there- 
fore, does  not  fall  within  the  principle  of  any  of  the  numerous  cases  cited  by 
counsel,  or  of  others  examined  by  the  court. 

Motion  overruled. 

AFTER  ARGUMENT  ON  THE  MERnS. 

§  13.  J^a  hill  of  exceptions  is  not  signed  and  sealed  by  the  jvdge  who  tried  the 
oase  in  the  court  beloWj  t/ie  judgment  must  he  ajjirmed. 

Opinion  by  Mr.  Justice  Swayne. 

Whatever  might  be  our  opinion  of  the  exceptions  which  appear  in  the  record,, 
if  they  were  presented  in  such  a  way  that  we  could  consider  them,  we  find 
them  beyond  our  reach.  The  bill  of  exceptions,  or  what  purports  to  be  a  bill  of 
exceptions,  covering  more  than  three  hundred  and  fifty  pages  of  the  printed 
record,  is  neither  signed  nor  sealed  by  the  judge  who  tried  the  case;  and  there- 
is  nothing  which  shows  that  it  was  submitted  to  him  or  in  any  way  received  his 
sanction. 

We  are  therefore  constrained  to  affirm  the  judgment,  and  it  is  affirmed  ao- 
oordingly. 

BONDURANT  v.  WATSON. 
(13  Otto,  27&-280.     1880.) 

Error  to  the  Supreme  Court  of  Louisiana. 

%\4i.  A  writ  of  error  issued  by  the  supreme  court  of  a  state  will  not  confer 
jurisdiction  on  the  sxipreme  court  of  the  United  States,  {a) 

Opinion  by  Waitb,  0.  J. 

We  have  no  jurisdiction  in  this  case,  as  no  writ  of  error  has  ever  been  issued*  , 
Mussina  v.  Cavazos,  6  Wall.,  355.  By  the  ninth  section  of  the  act  of  May  8, 
1792,  ch.  36  (1  Stat.,  278),  it  was  made  the  duty  of  the  clerk  of  this  court  to  trans- 
mit to  the  clerks  of  the  several  courts  the  form  of  a  writ  of  error  approved  by 
two  of  the  justices  of  this  court.  This  was  done,  and  the  form  adopted  re- 
quired the  writ  to  be  issued  in  the  name  of  the  president  of  the  United  States 
and  have  the  teste  of  the  chief  justice  of  this  court.     Sec.  1004  of  the  Revised 

(a)  But  under  the  act  of  1E88,  providing  that  writs  of  error  and  appeals  from  the  final  decisions  of  the  supreme 
court  of  the  territory  of  Iowa  should  be  allowed  and  taken  to  the  supreme  court  in  the  same  manner  and  under 
the  same  regulations  as  from  the  circuit  court,  a  writ  of  error  allowed  by  the  chief  Justice  of  that  court,  and  the 
oitation  and  bond  signed  and  approved  by  him,  was  held  regular  by  virtue  of  the  provisions  of  the  acts  of  1780  and. 
1702.    Sheppord  v.  Wilson,*  5  How.,  210. 

899 


g  14,  APPEALS  AND  WRITS  OF  ERROR. 

Statutes  is  as  follows :  "  Writs  of  error  returnable  to  the  supreme  court  may  be 
issued  as  well  by  the  clerks  of  the  circuit  courts  under  the  seals  thereof,  as  by 
the  clerk  of  the  supreme  court.  When  so  issued  they  shall  be,  as  nearly  as 
each  case  may  admit,  agreeable  to  the  form  of  a  writ  of  error  transmitted  to  the 
clerks  of  the  several  circuit  courts  by  the  clerk  of  the  supreme  court,  in  pursu- 
ance of  section  9  of  the  act  of  May  8,  1792,  ch.  36." 

The  writ  in  this  case  was  in  the  name  of  the  chief  justice  of  the  supreme 
court  of  the  state  of  Louisiana.  It  bore  the  teste  of  that  chief  justice,  and  was 
signed  by  the  clerk  and  sealed  by  the  seal  of  that  court.  It  had  not  a  single 
requisite  of  a  writ  of  this  court.  Had  it  been  even  colorably  issued  from  this 
court,  it  might  have  been  amended  under  sec.  1005  of  the  Kevised  Statutes, 
which  is  certainly  very  liberal,  and  as  follows:  "  The  supreme  court  may,  at  any 
time,  in  its  discretion  and  upon  such  terms  as  it  may  deem  just,  allow  an  amend- 
ment of  a  writ  of  error,  when  there  is  a  mistake  in  the  teste  of  the  writ,  or  a 
aeal  to  the  writ  is  wanting,  or  when  the  writ  is  made  returnable  on  a  day  other 
than  the  day  of  the  commencement  of  the  term  next  ensuing  the  issue  of  the 
writ,  or  when  the  statement  of  the  title  of  the  action  or  parties  thereto  in  the 
writ  is  defective,  if  the  defect  can  be  remedied  by  reference  to  the  accompany- 
ing record,  and  in  all  other  particulars  of  form:  Provided^  the  effect  has  not 
prejudiced,  and  the  amendment  will  not  injure,  the  defendant  in  error."  But 
here  there  is  nothing  which  even  purports  to  be  a  writ  from  this  court,  and 
there  is,  therefore,  nothing  to  amend.  If  we  should  permit  the  parties  to 
change  the  seal  or  the  title,  or  to  do  everything  else  which  this  section  allows, 
there  would  still  be  no  writ,  for  ndlhing  has  been  done  either  in  the  name  of 
the  president  or  under  the  authority  of  the  United  States.  The  supreme  court 
of  the  state  has  directed  that  its  record  be  certified  here  for  examination  and 
review,  but  no  writ  to  that  effect  either  in  form  or  substance  has  ever  issued 
from  this  court.  As  such  a  writ  is  necessary  to  our  jurisdiction,  the  suit  is 
dismissed. 

UNITED  STATES  v.  NOURSE. 

(6  Peters,  470-497.    1832.) 

Opinion  by  Me.  Justice  McLean. 

Statement  of  Facts. —  A  motion  is  made  by  the  counsel  for  the  defendant, 
the  appellee,  to  dismiss  this  suit  for  want  of  jurisdiction.  The  proceedings  in 
this  case  were  instituted  by  the  government  under  an  act  of  congress  "  provid- 
ing for  the  better  organization  of  the  treasury  department,"  passed  the  15th  of 
May,  1820.  By  the  2d  section  of  this  act  it  is  provided,  "  that  from  and  after 
the  30th  day  of  September  next,  if  any  collector  of  the  revenue,  receiver  of 
public  money  or  other  officer,  who  shall  have  received  the  public  money  before 
it  is  paid  into  the  treasury  of  the  United  States,  shall  fail  to  render  l)is  account 
or  pay  over  the  same,  in  the  manner  or  within  the  time  required  by  law,  it  shall 
be  the  duty  of  the  first  comptroller  of  the  treasury  to  cause  to  be  stated  the 
account  of  such  collector,  receiver  of  public  money  or  other  officer,  exhibiting 
truly  the  amount  due  to  the  United  States,  and  certify  the  same  to  the  agent 
of  the  treasury,  who  is  hereby  authorized  and  required  to  issue  a  warrant  of 
distress  against  such  delinquent  officer  and  his  sureties,  directed  to  the  marshal, 
etc.,  who  is  authorized  to  collect  the  sum  remaining  due  by  distress  and  sale  of 
the  goods  and  chattels  of  such  delinquent  officer  on  ten  days'  notice,  etc.;  and 
if  the  goods  and  chattels  be  not  sufficient  to  satisfy  the  said  warrant,  the  same 
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may  be  levied  upon  the  person  of  such  officer,  who  may  be  committed  to  prison, 
there  to  remain  until  discharged  by  due  course  of  law."  The  4th  section  pro- 
vides that  if  any  person  should  consider  himself  aggrieved  by  any  warrant 
issued  under  this  act,  he  may  prefer  a  bill  of  complaint  to  any  district  judge  of 
the  United  States,  setting  forth  therein  the  nature  and  extent  of  the  injury  of 
which  he  complains;  and  thereupon  the  judge  aforesaid  may,  if  in  his  opinion 
the  case  requires  it,  grant  an  injunction  to  stay  proceedings  on  such  warrant 
altogether,  or  for  so  much  thereof  as  the  nature  of  the  case  requires;  but  no 
injunction  shall  issue  until  the  party  applying  for  the  same  shall  give  bond  and 
sufficient  security,  conditioned  for  the  performance  of  such  judgment  as  shall 
be  awarded  against  the  complainant,  in  such  amount  as  the  judge  granting  the 
injunction  shall  prescribe ;  nor  shall  the  issuing  of  such  injunction  in  any  man- 
ner impair  the  lien  produced  by  the  issuing  of  such  warrant.  And  the  same 
proceedings  shall  be  had  on  such  injunction  as  in  other  cases,  except  that  no 
answer  shall  be  necessary  on  the  part  of  the  United  States;  and  if,  upon  dissolv- 
ing the  injunction,  It  shall  appear  to  the  satisfaction  of  the  judge  who  shall 
decide  upon  the  same,  that  the  application  for  the  injunction  was  merely  for 
delay,  in  addition  to  the  lawful  interest,  the  judge  is  authorized  to  add  such 
damages  as,  with  the  interest,  shall  not  exceed  the  rate  of  ten  per  cent,  per 
annum  upon  the  principal  sum.  The  6th  section  provides  that  such  injunc- 
tions may  be  granted  or  dissolved  by  such  judge,  either  in  or  out  of  court. 
And  in  the  9th  section,  "that  if  any  person  shall  consider  himself  aggrieved  by 
the  decision  of  such  judge,  either  in  refusing  to  issue  the  injunction,  or  if  granted, 
on  its  dissolution,  it  shall  be  competent  for  such  person  to  lay  a  copy  of  the 
proceedings  had  before  the  district  judge,  before  a  judge  of  the  supreme  court, 
to  whom  authority  is  given  either  to  grant  an  injunction  or  permit  an  appeal, 
as  the  case  may  be,  if,  in  the  opinion  of  such  judge  of  the  supreme  court,  the 
equity  of  the  case  requires  it;  and  thereupon  the  same  proceedings  shall  be  had 
upon  such  injunction  in  the  circuit  court  as  are  prescribed  in  the  district  court, 
and  subject  to  the  same  conditions  in  all  respects  whatsoever." 

Under  these  provisions,  a  warrant  of  distress  was  issued  against  the  defend- 
ant as  late  register  of  the  treasury  of  the  United  States,  for  the  sum  of 
$11,769.13,  which  was  alleged  to  be  a  balance  found  against  him  in  favor  of 
the  United  States,  on  a  final  settlement  of  his  accounts.  On  presenting  his 
bill  to  the  district  judge,  setting  forth  that  he  was  not  indebted  to  the  United 
States,  the  defendant  obtained  the  allowance  of  an  injunction,  arid  it  was  issued 
on  his  giving  the  requisite  security.  On  the  2d  of  January,  1830,  although  not 
required,  the  attorney  of  the  United  States  filed  an  answer  to  the  bill,  and,  by 
consent,  the  cause  came  on  to  be  heard ;  when,  on  motion,  the  injunction  was 
dissolved,  and  it  was  agreed  that  if  the  cause  should  be  appealed  to  the  circuit 
court,  that  a  general  replication  might  be  filed,  and  either  party  have  liberty  to 
take  and  file  such  testimony  as  might  have  been  taken  in  the  district  court. 
Afterwards,  in  September,  1830,  it  was  agreed  between  the  parties  that  "the 
order  for  the  dissolution  of  the  injunction  and  the  decree  dismissing  the  bill 
having  been  made  under  a  misapprehension  that  the  evidence  might  be  taken 
in  the  circuit  court  upon  the  appeal,  should  be  set  aside  and  the  cause  be  rein- 
stated upon  the  docket  of  the  district  court  at  the  next  term,  and  that  it  siiould 
be  set  for  hearing  at  that  terrti,  and  that  testimony  should  be  taken,"  etc.  In 
pursuance  of  this  agreement,  the  cause  was  docketed  in  the  district  court,  and 
on  the  20th  of  December,  1830,  the  accounts  exhibited  by  both  parties  were  re- 
ferred by  the  court  to  auditors,  who,  on  the  4th  of  January,  1831,  reported 
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that  the  defendant,  for  certain  specified  services  which  he  had  rendered  the 
United  States,  and  for  which  he  had  received  no  compensation,  was  justly  en- 
titled to  the  sum  of  $23,582.72.  This  report  having  been  duly  considered  by 
the  court,  was  "confirmed  and  made  absolute,"  and  the  injunction  was  decreed 
to  be  perpetual.  From  this  decree  an  appeal  was  taken  by  the  government  to- 
the  circuit  court..  And  afterwards  the  following  decree  was  made  in  that  court i 
"Whereupon,  the  records  and  proceedings  aforesaid,  with  the  abstracts  and 
accounts,  and  all  things  thereto  relating,  having  been  read  and  fully  under- 
stood, and  after  argument  of  counsel  and  mature  deliberation  thereon  had  by 
the  court  here^^for  that  it  appears  to  the  said  court  that  there  is  no  error  in  the 
decree  in  the  record  and  proceedings  aforesaid,  nor  in  the  giving  of  the  said 
decree;  therefore  it  is  considered  by  the  court  here  that  the  said  decree,  given 
in  form  aforesaid,  be  in  all  things  aflBrmed,  and  stand  in  full  force  and  effect.'' 
From  this  decree  an  appeal  was  taken  by  the  government  to  this  court,  and  the 
dismission  of  this  appeal  is  the  object  of  the  present  motion. 

§  15,  The  gove7*nment  has  no  appeal  under  the  acts  of  1803  and  1820  from  a 
decree  of  the  district  court  enjoining  a  distress  warrant  from  the  treasury,  (a) 

The  summary  proceedings  authorized  by  the  recited  act  were  designed  to 
secure  the  interests  of  the  government  in  cases  where  the  ordinary  process 
of  law  would  be  inadequate.  To  provide  for  such  emergencies,  the  treasury 
department  is  vested  with  extraordinary  and  responsible  powers;  and  to  guard 
the  rights  of  the  citizens  from  any  abuse  by  the  exercise  of  these  powers,  a 
special  authority  is  given  to  a  district  judge  of  the  United  States,  or  one  of 
the  judges  of  this  court,  to  arrest  the  proceedings  by  granting  an  injunction. 
The  judge  who  allows  the  injunction  may  extend  it  to  the  whole  or  a  part 
of  the  demand  of  the  government,  as  the  equity  of  the  case  may  require.  He 
may  grant  such  injunction  or  dissolve  it  either  in  or  out  of  court.  As  the 
proceedings  on  this  injunction  in  regard  to  the  merits  of  the  case  are  to  be 
the  same  as  in  other  cases  of  injunction,  and  may  be  had  before  the  judge 
out  of  court,  and  as  the  district  court  possesses  no  chancery  powers,  the 
jurisdiction  given  by  this  act  must  be  limited  by  it.  If  the  party  be  aggrieved, 
either  by  the  refusal  of  the  judge  to  grant  the  injunction  or  by  his  dissolving 
it,  an  appeal  may  be  allowed  to  the  circuit  court  by  a  judge  of  the  supreme 
court.  As  this  special  mode  is  pointed  out  by  which  an  appeal  from  the 
decision  of  the  district  judge  to  the  circuit  court  may  be  taken,  it  negatives 
the  right  to  an  appeal  in  any  other  manner.  "Whilst  congress  seemed  disposed 
to  protect  the  citizen  from  oppression  by  the  exercise  of  the  extraordinary 
powers  vested  in  the  government  under  the  act  of  1820,  they  were  not  will- 
ing that  the  proceedings  should  be  arrested  except  upon  equitable  ground. 
No  provision  is  made  in  the  act  for  an  appeal  by  the  government;  but  it  is 
insisted  that  this  right  is  secured  by  the  general  provisions  of  the  act  of  1803, 
By  the  2d  section  of  this  act  it  is  provided  "that  from  all  final  judgments 
or  decrees  in  any  of  the  district  courts  of  the  United  States,  an  appeal,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  $50,. 
shall  be  allowed."  This  act  authorizes  an  appeal  from  a  decree  or  judgment  of 
the  district  court,  rendered  in  the  ordinary  exercise  of  its  jurisdiction,  which  is 
limited  to  cases  at  law,  and  of  admiralty  and  maritime  jurisdiction.  It  may  be 
admitted  that  an  enlargement  of  the  powers  of  the  district  court,  by  giving  a 

(o)  The  case  of  the  United  States  v.  Cor,*  11  Pet.,  167,  was  the  same  as  the  above,  except  that  an  appeal  by  the 
United  States  was  taken  to  the  supreme  court  from  the  decree  of  the  district  judge,  and  it  was  held  that  neither 
an  appeal  nor  a  writ  of  error  would  lie,  as  none  was  provided  for  by  statute. 
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new  remedy,  would  not  require  a  special  pFovision  to  secure  the  right  of  appeal; 
but  if  a  new  jurisdiction  be  conferred  and  a  special  mode  be  provided  by  which, 
it  shall  be  exercised,  it  is  clear  that  the  remedy  cannot  be  extended  beyond  the 
provisions  of  the  act.  If  provision  had  not  been' made  in  the  act  allowing  an 
appeal  to  the  aggrieved  party  under  the  sanction  of  a  judge  of  the  supreme 
court,  he  could  take  no  appeal  from  the  decision  of  the  district  judge.  And  aa 
there  is  no  provision  in  the  act  authorizing  an  appeal  by  the  government,  is  it 
not  equally  clear  that  it  can  take  no  appeal? 

§  16.  The  government  enjoys  no  exclusive  rights  over  oth&r  suitors^  except  hy 
9t(Uuto7*y  provisions. 

In  judicial  proceedings  no  exclusive  rights  are  given  to  the  government  in 
this  respect  over  other  suitors,  except  by  statutory  provisions.  From  a  decision 
of  the  district  judge  out  of  court,  how  could  the  government  appeal  to  the 
circuit  court?  It  is  no  answer  to  this  question  that  the  decree  under  consider- 
ation was  made  by  the  district  judge  in  court.  The  right  to  an  appeal  cannot 
depend  upon  this  contingency,  and  the  objection  to  the  appeal  in  one  case  is  as 
strong  as  in  the  other.  The  government  consents  to  have  the  summary  pro- 
ceedings instituted  by  its  officers  arrested  on  certain  conditions,  and  gives  a  right 
to  the  aggrieved  party  to  carry  his  complaint  to  the  circuit  court,  but  no  appeal 
is  provided  for,  or  seems  to  be  contemplated,  in  behalf  of  the  government. 
Having  submitted  itself  to  the  special  jurisdiction  created  by  the  act,  it  is  as 
much  bound  by  the  decision  of  the  judge  as  an  individual,  and  can  claim  no  ex- 
emption from  the  decision,  by  appeal  or  otherwise,  which  does  not  belong 
equally  to  the  other  party  independent  of  anj^  special  provision.  Having  the 
power  to  collect  in  this  summary  mode  the  sum  due  from  an  individual  as 
established  by  the  books  of  the  tieasury,  the  legislature  may  have  considered 
that  the  interest  of  the  government  would  be  safe  in  the  hands  of  the  judge  to 
whom  the  special  jurisdiction  is  given. 

§  1 7.  What  may  he  considered  on  a  motion  to  dismiss  for  want  of  jurisdiction. 

It  is  objected  that,  in  the  consideration  of  this  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction,  the  court  cannot  look  beyond  the  decree  which  was 
made  in  the  circuit  court.  And  that,  as  that  court  apparently  had  jurisdiction, 
this  being  a  chancery  proceeding,  its  jurisdiction  can  only  be  questioned,  if  at 
all,  on  the  final  hearing.  In  the  discussion  of  the  motion,  the  jurisdiction  of 
the  circuit  court  has  been  fully  investigated  on  both  sides,  and  the  question  must 
be  considered  as  much  before  the  court  as  it  could  be  on  the  final  hearing.  This 
being  a  case  in  chancery,  a  motion  to  dismiss  for  want  of  jurisdiction  may  in- 
volve all  objections  to  the  jurisdiction  which  may  be  urged  without  a  consider- 
ation of  the  merits  of  the  case. 

§  18.  Where  a  circuit  court  has  iw  jurisdiction  of  an  appeal^  the  supreme 
court  can  only  reverse  or  annul  its  decision. 

If  it  clearly  appear  that  the  circuit  court  had  no  jurisdiction  in  this  case,  still 
this  court  may  take  jurisdiction  so  far  as  it  regards  the  proceedings  had  before 
the  circuit  court;  but  those  proceedings  being  wholly  unauthorized,  must  be  an- 
nulled or  reversed.  This  court,  however,  in  such  case,  can  take  no  further  juris- 
diction of  the  cause.  They  cannot  remand  the  cause  for  further  proceedings  to 
the  circuit  court,  because  that  court  has  no  jurisdiction ;  and  they  cannot  retain 
the  cause  here  for  further  proceedings,  because  this  court  can  exercise  no  appel- 
late jurisdiction  which  is  not  given  to  it  by  statute.  Upon  a  deliberate  con- 
sideration of  the  case,  the  court  are  clearly  of  the  opinion  that  the  special 
jurisdiction  created  by  the  act  of  1820  must  be  strictly  exercised  within  its  pro- 
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visions.  A  particular  mode  is  provided  by  which  an  appeal  from  the  decision 
of  the  district  judge  may  be  taken;  consequently,  it  can  be  taken  in  no  other 
way.  No  provision  is  made  for  an  appeal  by  the  government,  of  course  none 
was  intended  to  be  given  to  it. 

§  1 9.  How  cases  brought  from  the  district  to  ^e  circuit  court  may  he  removed 
to  the  supreme  court. 

There  is  another  point  of  view  in  which  this  case  may  be  considered,  and 
which  is  equally  conclusive  against  the  jurisdiction  of  this  court.  The  juris- 
diction of  the  district  court  is  limited  to  cases  at  law,  and  of  admiralty  and 
maritime  jurisdiction.  From  all  decrees  over  a  certain  amount,  in  the  latter, 
appeals  may  be  taken  to  the  circuit  court ;  but  judgments  of  law  must  be  re- 
moved by  writ  of  error.  In  the  case  of  the  United  States  v,  Goodwin,  reported 
in  Y  Cranch,  108,  this  court  decided  that  no  writ  of  error  lies  to  reverse  the  de- 
cision of  a  circuit  court  in  a  civil  action  which  had  been  brought  to  that  court 
from  the  district  court  by  writ  of  error.  This  decision  was  made  under  the 
provision  of  the  22d  section  of  the  judiciary  act  of  1789,  which  subjects  no 
cause  to  revision  in  the  supreme  court  by  writ  of  error  that  was  brought  from 
the  district  to  the  circuit  court,  in  any  other  way  than  by  appeal.  And  as  no 
cause,  except  of  admiralty  and  maritime  jurisdiction,  could  be  so  appealed,  it 
followed,  under  that  act,  that  such  cases  only,  coming  from  the  district  to  the 
circuit  court,  could  be  taken  to  the  supreme  court  on  a  writ  of  error.  The  act 
of  1803,  which  provides  that  "  from  all  final  judgments  or  decrees  in  any  of 
the  district  courts,  an  appeal,  where  the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  or  value  of  $50,  shall  be  allowed  to  the  circuit  court," 
made  no  alterations  in  the  law  of  1789,  as  it  respects  appeals  to  the  circuit 
court,  except  in  reducing  the  sum  or  matter  in  controversy  from  $300  to  $50, 
on  which  such  appeals  shall  be  allowed.  The  above  provision  had  no  reference 
to  a  chancery  proceeding,  as  the  district  court  is  not  vested  with  chancery  pow- 
ers, and  the  words  "  final  judgments  or  decrees "  refer  to  judgments  and  de- 
crees in  cases  of  admiralty  and  maritime  jurisdiction.  It  therefore  follows 
that  in  such  cases  only  has  the  law  authorized  an  appeal  from  the  district  to 
the  circuit  court.  In  the  2d  section  of  the  act  of  1803,  it  is  also  provided 
"that  from  all  final  judgments  or  decrees  rendered,  or  to  be  rendered,  in  any 
circuit  court,  in  any  cases  of  equity,  of  admiralty  and  maritime  jurisdiction, 
and  of  prize  or  no  prize,  an  appeal,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  or  value  of  $2,000,  shall  be  allowed  to  the  supreme 
court."  This  provision  so  far  modifies  the  22d  section  of  the  act  of  1789  as 
to  allow  appeals  to  be  taken  from  the  judgments  or  decrees  of  the  circuit  court 
in  cases  of  admiralty  and  maritime  jurisdiction,  though  such  causes  may  have 
been  brought  to  the  circuit  court  by  an  appeal  from  the  district  court.  An 
appeal  is  substituted  by  this  act  instead  of  a  writ  of  error,  to  remove  such 
causes  from  the  circuit  to  the  supreme  court.  It  might  have  been  contended 
in  the  case  of  the  United  States  v.  Goodwin,  7  Cranch,  108,  as  it  has  been 
argued  in  this  case,  that  as  the  supreme  court  had  power  to  revise  the  judg- 
ments of  the  circuit  court,  they  could  not  dismiss  the  writ  of  error,  in  that 
case,  for  want  of  jurisdiction.  But  they  decided  that  their  jurisdiction  was 
limited  to  the  provisions  of  the  statute,  and  that  as  it  contained  no  provision 
for  the  revision  in  the  supreme  court,  by  writ  of  error,  of  any  judgment  or 
decree  of  the  circuit  court  in  a  cause  which  had  been  brought  to  that  court  from 
the  district  court,  except  by  appeal,  they  could  not  sustain  the  writ  of  error. 
If.  then,  it  appears  that  no  provision  is  made  in  the  general  act  to  authorize  an 
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appeal  from  the  judgment  or  decree  of  the  district  court  to  the  circuit  court, 
except  in  cases  of  admiralty  or  maritime  jurisdiction^  is  it  not  clear,  on  the 
principle  of  the  case  of  the  United  States  v.  Goodwin,  that  the  appeal  cannot 
be  sustained  in  this  case?  If  it  be  a  case  in  chancery,  as  denominated  by  the 
counsel  for  the  government,  no  provision  is  made  in  the  general  law  for  the  ap- 
peal of  such  a  case  from  the  district  to  the  circuit  court.  Whether  we  look  to 
the  general  law  which  regulates  appeals,  or  to  the  provisions  of  the  act  of  1820, 
which  confers  the  special  jurisdiction  that  was  exercised  in  this  case,  the  want 
of  jurisdiction  in  the  circuit  court  is  equally  clear.  The  decree  of,  the  circuit 
court  must  be  reversed 

TAYLOR  V.  SAVAGE. 
(1  Howard,  28S-287.    1843.) 

Appeal  from  U.  S.  District  Court,  Northern  District  of  Alabama. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. — ■  This  case  is  brought  bsfore  the  court  by  the  petition 
of  Vincent  M.  Benham,  administrator  de  bonis  nouy  with  the  will  annexed,  of 
Samuel  Savage.  It  appears  that  a  bill  was  filed  by  "William  Taylor  and  others 
in  the  district  court  of  the  United  States  for  the  northern  district  of  Alabama 
against  George  M.  Savage,  executor  of  Samuel  Savage,  deceased,  to  which  the 
defendant  appeared  and  answered.  Testimony  was  taken  on  both  sides,  and  at 
the  final  hearing  on  the  28th  of  November,  184:2,  the  court  decreed  that  the 
complainants  recover  of  the  respondent,  as  executor  of  Samuel  Savage,  $5,212.92 
and  costs,  to  be  levied  of  the  goods  and  chattels,  lands  and  tenements  of  the 
said  Samuel  Savage.  On  the  same  day  the  orphans'  court  of  Lauderdale 
county,  in  the  state  of  Alabama,  having  competent  jurisdiction  for  that  pur- 
pose, removed  the  said  George  M.  Savage  from  his  executorship,  and  appointed 
Vincent  M.  Benham,  the  petitioner  above  mentioned,  administrator  as  aforesaid. 
Huntsville,  where  the  district  court  of  the  United  States  held  its  session,  and 
Florence,  where  the  orphans'  court  of  Lauderdale  county  was  in  session,  were 
distant  from  each  other  between  seventy  and  eighty  miles,  and  the  new  admin- 
istrator, Vincent  M.  Benham,  does  not  appear  to  have  known  of  the  decree 
until  some  days  after  it  was  passed.  At  the  time  of  the  decree,  Harvey  Dilla- 
hunty  was  attending  to  the  suit  in  chancery,  as  the  attorney  in  fact  of  Greorge 
M.  Savage,  the  respondent ;  and  two  days  afterwards,  that  is  to  say,  on  the 
30th  of  November,  1842,  in  the  name  of  the  respondent,  prayed  an  appeal;  and 
the  district  court,  with  the  consent  of  the  complainants,  passed  an  order  giving 
the  said  George  M.  Savage  liberty  to  file  an  appeal  bond  at  any  time  within 
twenty  days  from  the  adjournment  of  the  court.  On  the  2d  of  December  the 
complainants  also  appealed,  and  on  the  same  day  gave  the  usual  bond  to  coVer 
costs,  which  was  duly  approved;  and  the  transcript  of  the  record  and  proceed- 
ings had  in  the  cause  in  the  district  court  have  been  transmitted  to  and  docketed 
in  this  court  in  the  names  of  the  said  William  Taylor  and  others,  complainants 
and  appellants,  against  the  said  George  M.  Savage,  executor  of  Samuel  Savage, 
respondent  and  appellee. 

§  20,  Where  an  executar  is  removed  after  a  decree  is  rendered  against  him^ 
his  subsequent  appeal  is  ^kdd;  and  an  appeal  by  the  opposite  party  is  also 
irregvlar. 

The  executor  having  been  removed  as  aforesaid,  no  bond  was  executed  by 
him,  nor  by  Vincent  M.  Benham,  the  administrator,  within  the  time  limited  by 
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the  court,  and  therefore  an  execution  was  issued  by  the  clerk  of  the  district 
court  against  the  property  of  Samuel  Savage,  by  virtue  of  which  the  marshal 
has  seized  the  property  of  the  said  deceased,  and  is  about  to  sell  the  same  in 
order  to  satisfy  the  decree.  In  this  state  of  the  proceedings,  Benham,  the  ad- 
ministrator, has  filed  his  petition  at  the  present  term,  setting  forth  the  facts  as 
above  mentioned,  and  offering  to  file  a  transcript  of  the  proceedings  on  his  part, 
and  to  give  security  on  his  appeal,  and  praying  that  his  bond  may  be  approved 
by  this  courty  and  the  execution  issued  by  the  complainants  superseded  until 
f,  the  appeal  pan  be  heard  and  decided  in  this  court.  Affidavits  have  been  filed 
on  both  sides,  but  there  is  no  conflict  between  them  in  any  circumstance 
deemed  material  by  the  court,  nor  do  they  vary  in  any  important  particular 
from  the  statement  contained  in  the  petition.  We  are  by  no  means  prepared 
to  say  that  a  complainant,  after  having  appealed  from  a  decree  in  his  favor, 
can  be  permitted,  pending  the  appeal,  to  carry  into  execution  the  decree  which 
he  is  seeking  to  reverse  in  the  appellate  court,  in  order  to  obtain  a  decree  for  a 
larger  sum.  But  the  relief  asked  for  by  the  petition  cannot  be  granted,  because 
there  is  no  case  legally  in  this  court  upon  the  appeal  of  either  party,  upon 
which  process  can  be  issued.  The  decree  in  the  circuit  court  is  against  George 
M.  Savage,  executor  of  the  last  will  and  testament  of  Samuel  Savage,  deceased. 
There  was  no  other  party  respondent  in  the  district  court,  and  the  decree  was 
passed  against  him  in  his  representative  character.  Before  the  appeal  was 
prayed  on  either  side,  he  had  ceased  to  be  the  representative  of  the  estate  of 
Samuel  Savage,  and  had  no  control  over  it,  nor  any  right  to  interfere  with  it* 
by  prosecuting  or  appearing  to  an  appeal,  or  in  any  other  manner.  By  his  re- 
moval from  the  office  of  executor,  he  was  as  completely  separated  from  the  ♦ 
business  of  the  estate  as  if  he  had  been  dead,  and  had  no  right  to  appear  in, 
or  be  a  party  in  this  or  any  other  court,  to  a  suit  which  the  law  confided  to  the 
representative  of  the  deceased.  No  further  proceedings,  therefore,  could  be 
had  on  the  decree  in  the  district  court,  until  Benham,  the  administrator  de 
bonis  nan,  was  made  a  party.  In  this  view  of  the  subject,  it  follows:  1.  That 
the  appeal  of  the  complainants  is  not  regularly  before  this  court,  and  the  irreg- 
ularity cannot  be  cured  here  unless  the  administrator  voluntarily  appears 
to  it.  The  case  may,  however,  upon  the  application  of  the  appellants,  be 
remanded  to  the  district  court,  with  leave  to  make  the  proper  parties. 
§21.  in  such  case  an  execution  issued  on  the  decree  is  void, 

2.  The  execution  issued  on  the  decree  was  unauthorized  and  void,  and  no 
right  of  property  will  pass  by  a  sale  under  it,  if  one  should  be  made  by  the 
marshal. 

§  22.  and  the  administrator  de  bonis  non  must  be  made  a  parti/  in  the 

lower  court. 

3.  The  appeal  of  Benham,  the  administrator  de  bonis  non^  is  also  irregular, 
and  the  case  cannot  be  brought  here  by  him  unless  he  is  first  made  a  party  in 
the  district  court.  But  he  may  be  made  a  party  there,  either  upon  his  own  ap- 
plication or  that  of  the  complainants,  according  to  the  rules  and  practice  in 
chancery  proceedings.  And  when  this  has  been  done,  the  administrator  may 
take  an  appeal;  and  upon  giving  bond  within  the  time  prescribed  by  law,  all 
proceedings  upon  the  decree  will  be  staj^ed  in  the  district  court,  until  the  decis- 
ion in  this  court  shall  be  had  in  the  premises.  And  if  he  fail  to  give  the  bond 
within  the  limited  period,  the  complainants  will  be  entitled  to  process  from 
the  district  court  in  order  to  enforce  it.  As  the  case  now  stands,  there  is  no 
suit  here  upon  which  this  court  can  found  any  process  to  set  aside  the.  execution 
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improperly  issued,  and  the  petition  of  Benham,  the  administrator^  must  be  dis- 
missed. 

§  23.  Appeals  and  writs  of  error. —  The  constitution,  distributing  the  judicial  power  of 
;the  United  States,  vests  in  the  supreme  court  an  original  as  well  as  an  appellate  jurisdiction. 
The  original  jurisdiction,  however,  is  confined  to  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state  shall  be  a  party.  In  all  otlier  cases,  only 
an  appellate  jurisdiction  is  given  to  the  court ;  and  even  the  appellate  jurisdiction  is,  like- 
wise, qualified,  inasmuch  as  it  is  given  "  with  such  exceptions,  and  imder  such  regulations, 
as  the  congress  shall  make."  Here  then  is  the  ground,  and  the  only  ground,  on  which  we 
•can  sustain  an  appeal.  If  congress  has  provided  no  rule  to  regulate  our  proceedings,  we  can- 
not exercise  an  appellate  jurisdiction ;  and  if  the  rule  is  provided,  we  cannot  depart  from  it. 
The  question,  therefore,  on  the  constitutional  point  of  an  appellate  jurisdiction,  is  simply 
whether  congress  has  established  any  rule  for  regulating  its  exercise?  It  is  to  be  considered, 
then,  that  the  judicial  statute  of  the  United  States  speaks  of  an  appeal  and  of  a  writ  of  error ; 
but  it  does  not  confound  the  terms,  nor  use  them  promiscuously.  They  are  to  be  understood, 
when  used,  according  to  their  ordinary  acceptation,  unless  something  appears  in  the  act  itself 
to  control,  modify  or  change  the  fixed  and  technical  sense  which  they  have  previously  borne. 
An  appeal  is  a  process  of  civil  law  origin,  and  rem()ves  a  cause  entirely,  subjecting  the  fact 
as  well  as  the  law  to  a  review  and  retrial ;  but  a  writ  of  error  is  a  process  of  common  law 
origin,  and  it  removes  nothing  for  re-examination  but  the  law.  (Per  Ellswobth,  C.  J.) 
.  Wiscart  v.  Dauchy,*  8  Dal.,  821. 

§  24.  An  appeal  must  be  authorized  by  some  act  of  congress,  and  must  be  brought  in  sub- 
stantial conformity  with  the  legislative'  directions.  Castro  v.  United  States,  8  Wall.,  46.  See 
the  case,  $i§  1298-1301.    See  §  4. 

§  25.  The  validity  of  an  appeal  depends  upon  the  laws  of  the  United  States,  without  ref- 
erence to  the  laws  of  the  state  in  which  the  court  is  sitting ;  the  court  has  no  power  to  pre- 
scribe the  time  or  manner  in  which  the  record  is  to  be  transmitted,  and  a  petition  for  an 
appeal  is  not  necessary.    United  States  v,  Curry,*  6  How.,  106. 

§  26.  The  general  law  providing  that  proceedings  in  the  United  States  courts  shall  conform 
as  near  as  may  be  to  the  rules  of  proceeding  and  practice  in  the  state  courts  does  not  apply 
to  proceedings  to  obtain  writs  of  error  from  the  circuit  to  the  district  courts,  or  to  the  settling 
and  signing  of  bills  of  exceptions  in  the  district  courts.  United  States  v.  Train,  12  Fed. 
R.,  852. 

§  27.  An  appeal  is  a  matter  of  right.    United  States  v.  Curry,*  6  How.,  108. 

§  28.  A  writ  of  error  without  a  seal  is  void.     Overton  v.  Cheek,*  22  How.,  46. 

§  29.  An  appeal  duly  taken  from  the  circuit  to  the  supreme  court  does  not  operate  to  con- 
tinue a  provisional  injunction.     Coleman  t*.  Hudson  River  Bridge  Co.,  5  Blatch.,  58. 

§  30.  The  organic  law  of  the  territory  of  Kansas  having  provided  for  the  issuing  of  writs 
of  error  under  such  regulations  as  the  legislature  shall  prescribe,  and  the  legislature  having 
once  exercised  its  right  of  providing  for  the  manner  of  the  issue  of  such  writs,  it  seems  that 
the  parties  litigant  have  no  vested  right  in  the  manner  of  suing  out  such  writs,  and  that  a 
change  in  the  law  pending  the  litigation  requires  a  change  in  the  manner  of  obtaining  the 
writ  by  the  aggrieved  party.    Simmons  I7.  Garrett,  McCahon,  85.     See  §  89. 

§  31.  Writs  of  error  from  the  supreme  court  to  the  supreme  court  of  the  District  of  Colum- 
bia are  governed  by  the  same  rules  of  practice  as  writs  of  error  to  the  circuit  courts.  Stan- 
lion  V,  Embrey,  8  Otto,  554. 

§  32.  It  seems  that  in  order  to  review  a  decree  of  confirmation  in  foreclosure  proceedings 
in  the  United  States  courts,  an  appeal  must  be  taken  from  that  decree,  notwithstanding  the 
fact  that  an  appeal  is  also  taken  from  the  decree  of  foreclosure  and  sale.    Orchard  v.  Hughes, 

1  Wall.,  76. 

§  33.  It  seems  that  a  writ  of  error  from  the  supreme  court  of  the  United  States  under  the 
S2d  section  of  the  judiciary  act  has  the  same  effect  substantially  as  a  writ  of  error  at  com- 
mon law,  and  the  practice  and  course  of  proceeding  are  the  same,  except  as  modified  by  the 
acts  of  congress  and  the  rules  and  decisions  of  the  supreme  court.  United  States  v,  Dashiel, 
S  WaU.,  701. 

g  34.  No  appeal  lies  to  a  state  supreme  court  from  the  order  of  an  inferior  court  removing 
a  cause  to  the  federal  courts,  and  a  suspensive  appeal  in  such  a  case  will  not  prevent  the  fed- 
eral court  from  taking  jurisdiction  of  the  action.    EUerman  v.  New  Orleans  M.  &  I.  R'y  Co., 

2  Woods,  124. 

§  35.  Mode  of  removing  canses. —  The  power  of  making  amendments,  a^d  the  mode  of 
removing  a  case  from  an  inferior  to  an  appellate  court  of  the  United  States,  are  regulated  by 
acts  of  congress,  and  do  not  depend  upon  the  laws  or  practice  of  the  state  in  which  the  court 
may  happen  to  be  held.    Hudgins  v.  Kemp,*  18  How.,  580.    See  §  87. 
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§  86.  Review  of  cases  tried  by  a  Jnry.^The  provision  in  the  constitution,  providing  that 
the  right  of  trial  by  Jury  shall  be  jweserved  in  suits  at  common  law,  means  not  merely  suits- 
which  the  common  law  recognized  among  its  old  and  settled  proceedings,  but  suits  in  which 
legal  rights  were  to  be  ascertained  and  determined,  in  contradistinction  to  those  where  equi« 
table  rights  alone  were  recognized,  and  equitable  remedies  were  administered ;  or  where,  as  in 
the  admiralty,  a  mixture  of  public  law  and  of  maritime  law  and  equity  was  often  found  in  the 
same  suit.  The  provision  that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examinable,  in 
any  court  of  the  United  States,  than  according  to  the  rules  of  the  common  law,  is  a  prohibi- 
tion to  the  courts  of  the  United  States  to  re-examine  any  facts  tried  by  a  jury  in  any  other 
manner.  The  only  modes  known  to  the  common  law  to  re-examine  such  facts  are  the  grant- 
ing of  a  new  trial  by  the  court  where  the  issue  was  tried,  or  to  which  the  record  was  properly 
returnable,  or  the  award  of  a  venire  facias  de  novo,  by  an  appellate  court,  for  some  errbr  of 
law  which  intervened  in  the  proceedings.  The  judiciary  act  of  1789,  c.  20,  §  17,  has  given  to 
all  the  courts  of  the  United  States  **  power  to  grant  new  trials  in  cases  where  there  has  been  a 
trial  by  jury,  for  reasons  for  which  new  trials  have  usually  been  granted  in  the  courts  of 
law.**  And  the  appellate  jurisdiction  has  also  been  amply  given  by  the  same  act  (§§  32,  24)  to 
this  court  to  redress  errors  of  law;  and  for  such  errors  to  award  a  new  trial,  in  suits  at  law 
which  have  been  tried  by  a  jury.    (Per  Story,  J.)    Parsons  r.  Bedford,*  3  Pet.,  438. 

§  87.  Methods  «f  review.— Neither  the  agreements  of  counsel  nor  the  laws  of  a  state  will 
authorize' the  supreme  court  to  revise  a  judgment  of  an  inferior  court  in  any  other  mode  of 
proceeding  than  that  which  the  law  prescribes.    Kelsey  v.  Forsyth,*  21  How.,  85.    See  §  85» 

§  88.  It  seems  that  neither  the  consent  of  parties  nor  the  allowance  of  an  appeal  will  en- 
able the  supreme  court  to  review  the  judgment  of  the  circuit  court  in  any  other  form  of  pro-  * 
ceeding  than  the  law  allows.    United  States  v,  Emholt,  15  Otto,  415. 

§  3:>.  Power  to  prescribe  conditions. —  It  is  within  the  power  of  the  legislature  of  a  terri- 
tory to  prescribe  the  conditions  upon  which  an  appeal  may  be  taken,  provided  they  are  not 
manifeslly  unreasonable.  A  statute  requiring  the  appellant  to  make  affidavit  that  he  does  not 
appeal  for  the  purpose  of  delay  or  vexation,  but  that  he  believes  himself  aggrieved  by  the 
judgment  of  the  court,  is  reasonable.    Janes  v.  Buzzard,*  Hemp.,  259.     See  g  30. 

§  40.  Issuing  writ. — Writs  of  error  to  remove  causes  from  inferior  courts  to  the  supreme 
court  can  regularly  issue  only  from  the  clerk's  office  of  the  supreme  court.  West  t?.  Barnes,* 
2  Dal.,  401.    See  §3. 

§  41.  Teste  of  writ. —  A  writ  of  error  to  a  territorial  court  must  bear  the  teste  of  the  chief 
justice  of  tbe  supreme  court ;  the  teste  of  the  clerk  of  the  territorial  court  is  not  sufficient. 
Wells  v.  McGregor,*  18  WaU.,  188. 

§  42.  By  district  attorney.— If  an  appeal  is  taken  by  the  district  attorney,  and  sanctioned 
in  the  supreme  court  by  the  attorney-general,  it  is  sufficient,  even  though  it  should  appear 
that  the  appeal  was  taken  without  his  previous  direction ;  section  2  of  the  act  of  May  26, 
1824,  is  directory.     United  States  v.  Curry,*  6  How.,  106. 

§  48.  Two  appeals.—  Where  an  appeal  was  taken  within  ten  days  after  rendering  final  judg- 
ment, a  second  one  taken  after  entering  judgment  in  form  was  dismissed.  Silsby  u  Foote, 
20  How.,  290.    See  the  case,  g§  1509.  1510. 

§  44.  Where,  for  greater  certainty,  both  an  appeal  and  a  writ  of  error  are  taken  to  the  su- 
preme court  of  the  United  States  from  the  supreme  court  of  a  territory,  and  the  court  decides 
that  the  remedy  is  by  appeal,  the  appeal  only  will  be  considered,  and  the  writ  of  error  dis- 
missed.   Stringfellow  v,  Cain,  9  Otto,  611;  Cannon  v,  Pratt,  id.,  619. 

§  45.  The  fact  that  another  writ  of  error  and  another  citation,  not  served,  were  issued,  can- 
not prejudice  the  writ  and  the  citation  which  were  duly  issued  and  served.  Davidson  v. 
Lanier,  4  Wall.,  458. 

§  46.  Division  of  opinion.—  Under  section  693  of  the  Revised  Statutes,  final  judgments  or  de- 
crees of  the  circuit  courts  in  civil  suits  or  proceedings,  wherein  there  has  been  a  division  of 
opinion  of  the  judges,  are  only  reviewable  on  writ  of  error  or  appeal.  Section  6  of  the  act  of 
1802,  c.  31  (2  Stat.,  159),  which  allowed  the  questions  to  be  certified  up  before  judgment,  was 
superseded  by  the  first  section  of  the  act  of  July  1,  1872,  c.  255.  Bartholow  v.  Trustees,*  IS 
Otto,  6. 

§  47.  Decisions  affecting  titles. —  On  a  writ  of  error  in  an  ejectment  case,  bringing  up 
questions  which  had  been  settled  in  two  previous  decisions,  the  following  brief  opinion  was 
Tendered:  Where  questions  arise  which  affect  titles  to  land,  it  is  of  great  importaDce  to  the 
public  that  when  they  are  once  decided  they  should  no  longer  be  considered  open.  Such  de- 
cisions become  rules  of  property,  and  many  titles  may  be  injuriously  affected  by  their  change* 
IiCgislatures  may  alter  or  change  their  laws,  without  injury,  as  they  affect  the  future  only ; 
but  where  courts  vacillate  and  overrule  their  own  decisions  on  the  construction  of  statutes 
affecting  the  title  to  real  property,  their  decisions  are  retrospective  and  may  affect  titles  pur- 
chased on  the  f ait&  of  their  stability.    Doubtful  questions  on  subjects  of  this  nature,  when 
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once  decided,  should  be  considered  no  longer  doubtful  or  subject  to  chaniz^e.  Parties  should 
not  be  encouraged  to  speculate  on  a  change  of  the  law  when  the  administrators  of  it  are 
changed.  Courta  ought  not  to  be  compelled  to  bear  the  infliction  of  i-epeated  arguments  by 
obstinate  litigants,  challenging  the  justice  of  their  well-considered  and  solemn  judgments. 
Minnesota  Ck>.  v.  National  Co.,  8  Wall.,  882. 

§  48.  Patent  oases.—  Though  the  decision  of  the  circuit  court  in  a  patent  case,  which  la 
taken  by  writ  of  error  to  the  supreme  court,  is  conclusive  till  it  is  reversed,  yet  if  another 
circuit  court  is  applied  to  to  issue  an  injunction,  it  will  consider  the  proceedings  and  award 
the  injunction  if  it  appears  that  there  was  substantial  error  therein.  Wells  v.  Gill,  6  fish. 
Pat  Cas.,  92. 

g  49.  Estoppel. —  Where  one  prosecutes  an  appeal  in  the  name  of  another^  and  procures  the 
supreme  court,  and  a  prize  court  in  which  he  also  proceeds,  to  declare  the  ownership  to  be 
in  the  nominal  claimant,  he  is  estopped  to  deny  that  the  ownership  is  in  such  claimant,  and 
to  claim  title  in  himself.    Cushing  v.  Laird,  6  Ben.,  461. 

g  50.  Decisions,  by  what  law  governed. —  In  ejectment  at  least,  if  not  in  every  possible 
case,  the  dedsian  of  the  supreme  court  in  the  exercise  of  its  appellate  jurisdiction  must  con- 
form to  the  state  of  rights  of  the  parties  at  the  time  of  its  own  judgment ;  so  that  a  treaty, 
though  ratified  subsequent  to  the  decision  of  the  court  appealed  from,  becomes  a  part  of  the 
law  of  the  case,  and  must  control  its  decision.  (Per  Johnson,  J.)  Fairfax  v.  Hunter,  7 
Cr.,  683. 

§51.  Oroes-appeals  must  be  prosecuted  like  other  appeals.  Every  appellant,  to  enti- 
tle himself  to  be  heard  on  his  own  appeal,  must  appear  as  an  actor  in  his  own  behalf  by 
having  the  appearance  of  counsel  entered  and  giving  the  security  required  by  the  rules.  The 
S.  S.  Osborne,  15  Otto,  447.    See  the  case.  §§  275d-2761. 

§  52.  A  part}*-  not  appealing  from  the  decree  of  the  district  court  can  be  heard  in  the  circuit 
court  only  in  support  of  the  decree.     Bush  v.  Schooner  Aloneo,  2  Cliff.,  550. 

§  58.  Effect  of  reversal. —  Where  a  decree  is  reversed  in  the  court  above,  the  unsuccessful 
party  in  the  court  below  is  restored  to  all  property  which  he  lost  by  the  erroneous  decree ;  but 
if  the  title  to  such  property  has  passed  by  the  enforcement  of  the  deci'ee,  he  has  a  right  only 
to  an  action  for  a  money  equivalent.     South  Fork  Canal  Co.  v.  Gordon,  2  Abb.,  488. 

§  54.  If,  while  a  decree  remains  unreversed,  proceedings  are  taken  to  enforce  it,  and  the 
property  of  the  defendant  is  sold  under  them,  the  purchaser  acquires  a  good  title.  The  decree 
being  valid,  and  its  enforcement  not  being  stayed,  all  persons  relying  on  it  are  protected ;  for 
it  is  a  general  principle  that  a  judgment  rendered  by  a  court  having  jurisdiction  of  the  parties 
and  of  the  subject  matter,  however  erroneous,  is,  until  reversed,  as  efficacious  for  all  pui>- 
poses  as  though  approved  by  the  highest  tribunal  of  the  land.  To  the  errors  which  the  court 
may  have  committed  in  its  rendition,  persons  trusting  to  its  protection  need  pay  no  attention. 
This  rule  extends  not  only  to  strangers,  but  also  to  parties  and  privies.     Ibid, 

§  55.  Return  of  writ.—  A  writ  of  error  from  the  supreme  court  of  the  United  States  to  the 
supreme  court  of  Washington  territory,  which  is  made  returnable  to  a  day  different  from  the 
return  day  fixed  by  statute  as  the  day  on  which  the  term  commences,  must  be  dismissed. 
Agricultural  Company  v.  Pierce  County,  6  Wall.,  246.     See  §  1. 

g  56.  A  clerical  error  in  a  writ  of  error  to  the  district  from  the  circuit  court,  as  to  the 
return  day,  is  cured  if  the  copy  of  the  writ  lodged  with  the  clerk  for  the  use  of  the  defendant 
in  error  is  correct,  and  the  record  is  actually  returned  and  filed  at  the  proper  time.  United 
States  V.  Six  Lots  of  Ground,  1  Woods,  285. 

II.  Taking  and  Allowance  of  Appeals  and  Writs  of  Error. 

SuxMABT  —  District  Judge  may  allow  an  appeal,  §  57. — Mandamus  will  riot  lie,  when^  §  68.— 

AUovxmce  inferred,  g  59. 

g  57.  A  district  judge,  sitting  in  the  circuit  court,  may  allow  an  appeal  to  the  supreme 
court    Rodd  v.  Heartt,  §§  60-62.    See  g§  78,  85. 

§  58.  A  mandamus  will  not  issue  to  compel  a  lower  court  to  allow  an  appeal  which  has  not 
been  properly  applied  for.  An  appeal  should  be  applied  for  in  open  court,  or  before  the 
judge  at  chambers,  and  the  party  should  name  his  sureties;  and  where  only  one  defendant  in 
a  joint  decree  appeals,  there  should  be  a  summons  and  severance  in  the  court  below.  JEx 
jjarec  Mussina,  gg  63,  64,     See  g§  26,  80. 

g  59.  A  decree  dissolving  an  ld  junction  and  ordering  a  sale  of  property  by  trustee,  the  pro- 
ceeds to  be  brought  into  court,  is  final ;  and  where  an  appeal  was  prayed,  and  subsequently 
the  bond  was  filed  in  court  and  approved  by  one  of  the  judges,  it  may  be  inferred  that  an 
appeal  was  actually  allowed.    Railroad  Co.  v.  Bradleys,  gg  66-67.    See  gg  68,  84. 

[Notes.— See  gg  68-91.] 
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RODD  V.  HEARTT. 
(17  Wallace,  854-357.    1872.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana 

Statement  of  Facts. —  The  decree  in  this  case  adjusted  the  claims  of  mariners 
and  material-men  on  a  fund  in  the  registry  amounting  to  more  than  $2,000.  No 
claim  allowed  exceeded  the  sum  of  $2,000.  The  appeal  was  allowed  by  the 
district  judge  sitting  in  the  circuit  court.  The  circuit  court  decreed  the  order 
of  distribution  on  June  3, 1872,  and  on  June  6th  made  an  order  directing  distri- 
bution. The  appeal  was  taken  on  the  15th,  one  Sunday  intervening.  Certain 
mortgage  claims  were  disallowed,  amounting  in  the  aggregate  to  $8,000,  the 
claim  of  one  mortgage  creditor  exceeding  $4:,000. 

§  60.  A  dist7'ict  judge  may  aUow  appeals  from  the  circuit  court,  {a) 

Opinion  by  Chase,  C.  J. 

As  to  the  first  of  the  grounds  on  which  a  dismissal  of  this  appeal  is  askod, 
on  looking  into  the  acts  of  congress  relating  to  the  connection  of  the  district 
judge  with  the  circuit  court,  we  are  of  opinion  that,  though  upon  appeals  from 
the  district  court  the  district  judge  has  no  vote  in  the  circuit  court,  he  has  in 
all  other  respects  the  powers  of  a  member  of  the  court,  and  may  consequently 
allow  appeals  from  its  decisions. 

§61.  An  appeal  lies  wh^re  a  elaifn  disallowed  exceeds  $2,000. 

Secondly,  it  is  apparent  that,  though  no  one  of  the  claims  allowed  exceeded 
$2,000,  yet  the  claim  of  the  appellants,  which  was  disallowed,  exceeded  that 
sum. 

§  62.  An  appeal  taken  on  the  15thof  June^  187S^  was  governed  in  its  operation 
as  a  supersedeas  by  the  act  of  June  1,  1872, 

Thirdly,  we  are  of  opinion  that  the  decree  may  be  considered  as  of  either  the 
3d  day  of  June  or  the  6th  day  of  June,  1872,  and  that  the  appeal  was  in  time 
to  operate  as  a  supersedeas  under  the  act  of  1789.  That  act,  however,  does  not 
prescribe  the  existing  rule.  The  act  of  June  1,  1872,  which  must  govern  the 
case,  allows  sixty  days  for  the  filing  of  the  bond  by  which  the  appeal  is  made 
to  operate  as  a  supersedeas. 

Motion  denied. 

EX  PARTE  MUSSINA. 
(20  Howard,  280-290.     1857.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  A  motion  was  made  at  this  term  for  a  rule  on  the 
district  judge  of  Texas  to  show  cause  why  a  mandamus  should  not  be  issued 
commanding  him  to  allow  an  appeal  in  the  above  case.  .  This  rule  was 
granted  on  the  affidavit  of  Simon  Mussina,  as  agent  for  a  part  of  the 
defendants.  In  his  answer  the  judge  says:  "I  am  now  ready  to  allow 
the  appeal,  and  always  have  been;"  that  some  time  before  the  15th  day  of 
January,  1857,  Mr.  Daniel  Atchison,  of  Galveston,  stated  to  him,  at  chambers, 
that  he  wished  to  take  an  appeal  for  Jacob  Mussina  in  the  above  case,  and  that 
the  judge  inquired  whether  the  time  limited  for  taking  appeals  had  expired, 
and  was  informed  it  had  not.  The  judge  then  replied:  "Mr.  Mussina  has  a 
right  to  an  appeal,  and  I  will  allow  it  as  a  matter  of  course,  when  the  opposing 
counsel  shall  appear,  and  I  will  fix  the  amount  of  the  bond."     It  is  his  practice 

(a)  The  district  Judge  is  a  member  of  the  circuit  court  when  sitting  for  his  district,  and  may  sign  the  citation 
and  approve  the  bond.    Sheppard  v.  Wilson/  5  How.,  SIO. 
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to  allow  appeals  in  the  presence  of  counsel.  Mr.  Hale,  the  counsel  for  the  de- 
fendants, lives  in  Galveston,  near  to  the  place  where  the  court  was  held,  and 
was  daily  in  court.  No  application  seems  to  have  been  made  in  court  on  the 
subject  of  the  appeal;  no  citation  was  presented  to  the  district  judge;  no  bond 
for  his  approval.  The  conversation  with  Mr.  Atchison,  at  the  chambers  of  the 
judge,  respecting  the  appeal,  is  all  that  was  said  to  him  on  the  subject.  If  it 
were  mentioned  in  open  court,  he  has  no  recollection  of  it.  The  clerk  of  the 
court,  the  deputy  clerk,  the  crier,  the  marshal  of  the  United  States  and  his 
deputy,  who  were  in  attendance  on  the  court,  all  corroborate,  on  oath,  the 
statement  of  the  judge,  and  say  no  application  was  made  in  open  court  for  the 
appeal ;  and  no  entry  on  the  docket  is  found  of  such  an  application.  From 
the  certified  copy  of  the  petition  for  an  appeal,  it  does  not  anoear  to  have  been 
filed,  or  that  an  entry  of  it  was  made  on  the  docket. 

§  63.  Proper  method  of  applying  for  an  appeal. 

A  party  wishing  an  appeal  should  make  an  application  for  its  allowance  in 
open  court,  or  to  the  judge  at  his  chambers,  and  should  name  his  securities. 
And  the  bond  should  be  prepared  for  the  approval  of  the  judge,  and  the  cita- 
tion for  his  signature,  unless  the  appeal  was  prayed  in  open  court  and  entered 
upon  the  record.  It  appears  the  decree  in  question  was  entered  jointly  against 
several  defendants,  and  that  an  appeal  by  Patrick  C.  Shannon  only,  who  was 
one  of  the  defendants,  was  taken.  Simon  Mussina,  on  whose  og^th  the  rule  was 
entered,  was  agent  for  Jacob  Mussina  and  Angela  Garcia  Lafon  Tarneva,  who 
were  also  defendants,  and  he  desired  that  these  persons  might  be  allowed  an 
appeal,  and  also  the  other  defendants,  so  as  to  remove  the  case  to  the  supreme 
court.  At  this  time  the  cause  was  pending  in  the  supreme  court,  on  the  appeal 
taken  by  Shannon.  That  appeal  was  irregular,  as  less  than  all  the  defendants 
in  a  joint  decree  cannot  appeal  without  a  summons  and  severance  in  the  court 
below.     And  this  was  not  done  on  Shannon's  appeal. 

§  64.  Where  the  appeal  is  not  properly  applied  for ^  a  mandamxia  to  compel 
the  lower  court  to  allow  one  will  he  refused. 

The  regular  mode  of  proceeding  would  have  been  to  dismiss  the  appeal  in 
this  court,  pray  for  another  appeal  in  the  court  below,  and  for  a  summons  and 
severance,  so  that  the  defendants  desirous  of  an  appeal  might  take  it,  without 
the  concurrence  of  those  defendants  who  were  opposed  to  it.  Had  the  appeal 
been  prayed  in  open  court  and  entered  upon  the  record,  the  judge  below  might 
well  have  refused  it,  as  the  legal  steps  for  its  allowance  were  not  taken.  Under 
such  circumstances,  it  was  the  duty  of  the  judge  to  act  in  the  presence  of  the 
opposing  counsel.  Owings  v.  Kincannon,  7  Pet.,  399;  Todd  v,  Daniel,  16  Pet., 
521.  Whether  an  application  might  not  have  been  made  to  this  court  to  cor- 
rect the  irregularity  of  the  appeal,  is  not  before  us  under  the  rule  for  the  man- 
damus.    The  writ  is  refused. 

RAILROAD  COMPANY  v.  BRADLEYS. 
(7  WaUace,  675-578.    1808.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  Motion  by  appellees  to  dismiss  for  want  of  jurisdiction, 
and  by  the  appellants  for  a  supersedeas.  Bill  for  an  injunction  by  the  railroad 
company  to  enjoin  the  sale  of  certain  property  by  the  city  of  "Washington,  and 
the  Bradley s,  trustees.     Injunction  dissolved  on  February  6,  1869,  and  the 
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Bradleys  directed  to  sell  the  property  and  bring  the  proceeds  into  court 
Further  facts  appear  in  the  opinion  of  the  court. 

§  65.  J.  decree  dissolving  an  ijij unction,  and  ordering  a  sale  of  property  « 
^lal. 

Opinion  by  Chase,  C.  J. 

We  think  that  the  decree  entered  on  the  6th  of  February,  1869,  was  a  final 
decree  within  the  principles  of  the  case  of  Thomson  t>.  Dean,  7  Wall.,  342, 
decided  at  this  term,  though  it  might  have  been  otherwise  had  the  decree  been 
limited  to  the  dissolution  of  the  injunction,  thereby  merely  permitting  the 
trustees  to  sell  under  their  trust.  The  first  ground  of  the  motion  to  dismiss, 
therefore^  cannot  be  sustained. 

§  66.  Where  an  appeal  was  prayed^  and  a  bond  was  s%ibseqv£ntly  JUedy  it  may 
he  inferred  that  the  appeal  was  allowed, 

Nor  is  the  second  ground  more  tenable.  It  is  true  that  it  does  not  appear 
upon  the  record  directly  that  there  was  an  allowance  of  the  appeal ;  but  an 
appeal  was  prayed,  and  subsequently  the  appeal  bond  was  filed  in  the  court, 
and  approved  by  one  of  the  judges ;  and  we  think  it  may  be  properly  inferred, 
from  these  facts,  that  an  appeal  was  actually  allowed.  The  motion  Xo  dismiss, 
therefore,  must  be  denied. 

§  67.  Appeal  bond  filed  in  time  to  operate  as  a  supersedeas. 

In  support  of  the  motion  for  supersedeas^  it  was  argued  that  the  appeal  bond 
was  approved,  and  filed  within  ten  days  after  the  decree.  The  decrea  was  en- 
tered on  the  6th  of  February,  1869.  A  petition  for  the  suspension  of  the  order 
of  dissolution  was  filed,  by  the  secretary  of  the  complainants,  on  the  same  daj' ; 
a  motion  to  the  same  effect  was  made  in  behalf  of  the  department  of  war  on 
the  15th  of  February;  and  a  petition  to  open  the  decree  was  filed  on  the  13th 
of  February  by  one  of  the  stockholders  of  the  company.  We  do  not  think  it 
necessary  to  consider  the  effect  of  either  of  these  proceedings;  for,  on  the  6th 
of  March,  and,  as  we  understand,  during  the  term  at  which  the  decree  was  ren- 
dered, a  motion  to  rescind  was  made  in  behalf  of  the  complainants,  and  was 
heard  and  decided.  There  is  no  doubt  that,  during  the  term,  the  decree  was  at 
all  times  subject  to  be  rescinded  or  modified,  upon  motion,  and  could  not,  there- 
fore, be  regarded  as  absolutely  final  until  the  end  of  the  term.  It  became  final, 
in  this  case,  when  the  motion  to  rescind  had  been  heard  and  denied.  This  took 
place  on  the  13th  of  March,  and  on  the  20th  the  appeal  was  prayed  in  open 
court,  and  on  the  23d  the  bond  of  appeal  was  approved  and  filed.  We  think 
this  was  in  time,  and  the  motion  for  supersedeas  must,  therefore,  be  allowed* 
Brockett  v.  Brockett,  2  How.,  240. . 

Orders  accordingly. 

§  68.  In  general.—  A  writ  of  error  will  not  be  dismissed  on  the  ground  that  it  was  not 
allowed  by  any  judge.  This  is  not  required.  It  is  enough  that  it  was  issued  and  served  by  a 
copy  lodged  with  the  clerk  of  the  court  to  which  it  was  directed.  Davidson  v,  Lanier,  4 
WaU.,  453.    See  §  59. 

§  69.  The  acceptance  of  security,  if  followed  when  necessary  by  the  signing  of  a  citation^ 
is,  in  legal  effect,  the  allowance  of  an  appeal.  Whenever,  therefore,  security  is  accepted  dur- 
ing the  term,  an  appeal  is  allowed,  as  no  citation  is  necessary.  Sage  v.  Railroad  Co.,  6  Otto, 
714.    See  the  case*  §§  1531,  1532. 

§  70.  An  appeal  is  allowed  by  approving  the  security  and  signing  a  citation ;  no  further 
allowance  is  necessary.     Brandies  v,  Cochrane,  15  Otto^  252.    See  the  case,  §  1318. 

§  71.  Where  a  statute  provides  that  either  party  may  appeal  from  any  final  judgment,  etc., 
this  implies  that  taking  an  appeal  ifi  a  matter  of  right,  and  is  something  that  the  party  as  dis^ 
tinguished  from  the  court  may  do.    United  States  v.  Adams,*  6  Wall.,  101. 
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§  72.  The  validity  of  an  appeal  cannot  be  affected  by  a  mere  clerical  entry ;  and  an  objec- 
tion that  an  entry  on  the  minutes,  and  also  in  the  order  book,  required  that  the  bond  should 
be  approved  by  the  court,  and  that  the  approval  by  the  judge  out  of  court  is  therefore  insuf- 
ficient, is  not  tenable.    Hudgins  v,  Kemp,*  18  How.,  080. 

§  ?€{.  A  party  in  taking  an  appeal  exercises  a  legal  right,  and  an  entry  on  the  minutes  is 
not  necessaiy  to  the  validity  of  the  appeal.    Ibid. 

§  74.  N>ce>*sary.—  The  allowance  of  an  appeal  is  necessary  to  confer  jurisdiction.  Pierce 
V.  eox.»  9  Wall..  786. 

§  75.  A  petition  for  an  appeal  filed  in  the  clerk's  office  is  not  sufficient  to  remove  the  case 
to  the  supreme  court ;  it  must  be  followed  by  an  allowance  of  an  appeal,  and  where  the 
re<iord  showed  that  there  was  no  aUowauce,  the  appeal  was  dismissed.  Barrel  t\  Transporta- 
tion Co..  ♦  3  WaU.,  434. 

§  7^  An  appeal  allowed,  or  a  writ  of  error  served,  is  essential  to  the  jurisdiction  of  the 
supreme  court;  and  where  it  appeared  by  the  record  that  the  cause  was  brought  up  from 
a  circuit  court,  as  on  a  writ  or  error,  by  agreement  of  parties,  and  without  the  issuing 
and  service  of  such  a  writ,  the  case  was  dismissed.     Washington  County  v.  Durant,*  7 

Wall.,  ew. 

$  77.  Krror  to  state  conrt.— The  supreme  court  has  no  jurisdiction  over  the  judgments  of 
state  courts  without  the  allowance  of  a  writ  of  error ;  and  no  writ  of  error  to  a  state  court 
can  issue  without  allowance,  either  by  the  proper  judge  of  the  state  court  or  by  a  judge  of 
the  supreme  court,  after  an  examination  to  see  whether  any  question  properly  cognizable  was 
decided.  Gleason  t?,  Florida,*  9  Wall.,  779;  Hartford  Fire  Ins.  Co.  v.  Van  Duzer,  9  WalL, 
784.  note. 

§78.  Where  there  is  a  state  court  composed  of  a  chief  justice  and  associate  justices,  a 
writ  of  error  must  be  allowed  by  the  chief  justice ;  if  it  is  allowed  by  an  associate  justice  the 
supreme  court  has  no  jurisdiction.  (The  Chief  Justice  and  Justices  Swaynb  and  Bradley 
dissented.)    Bartemeyer  v.  Iowa,*  14  Wall.,  26.  'See  §  57. 

g  79.  A  writ  of  error  to  a  state  court,  issued  by  a  clerk  of  a  circuit  court  after  allowaDce  by 
the  circuit  judge,  is  sufficient.    Buel  v.  Van  Ness,*  8  Wheat.,  312. 

g  80.  Mandamns  is  the  appropi-iate  remedy  where  the  appeal  is  refused ;  also  to  compel  the 
production  of  the  transcript.  United  States  v.  Gomez,  8  Wall.,  766.  See  the  case,  §g  13r)6- 
1860.    See  §58. 

g  81.  A  mandamus  will  lie  to  compel  the  district  court  to  allow  an  appeal  in  admiralty. 
The  New  England,  8  Sumn.,  495.    See  the  case,  §i^  1819-1828. 

§  82.  To  entitle  a  person  to  a  mandamus  to  compel  the  court  below  to  allow  an  appeal,  he 
must  show  clearly  that  he  has  a  right  to  an  appeal  which  has  been  refused.  Ex  parte  Cut- 
ting, 4  Otto,  19. 

$  88.  Mandamus  will  not  lie  to  the  circuit  court  to  compel  it  to  allow  an  appeal  to  persons 
not  parties,  unless  they  have  been  allowed  to  intervene  by  order,  or  have  been  treated  as  par- 
ties to  the  record  without  formal  order.    Ex  parte  Cutting.  4  Otto.  20. 

g  84.  Order  entered  nunc  pro  tone—  Where  an  appeal  was  taken  orally  in  court,  and  a 
bond  was  given  and' approved,  the  counsel  and  the  court  understanding  at  the  time  that  an 
appeal  was  asked  for  and  allowed,  but  no  formal  order  of  allowance  was  entered  of  record, 
the  court,  on  motion,  directed  an  order  to  be  entered  nunc  pro  tunc.  Nicholson  v.  City  of 
Chicago,*  5  Diss.,  89.    See  g  59. 

g  85.  A  jnd|i;e  at  chambers  has  the  power  to  aUow  a  writ  of  error  under  section  17  of  the 
patent  act  of  1836,  where  the  judgment  is  under  the  sum  of  $2,000.  The  statute,  after  pro- 
viding for  appeals  and  writs  of  error  generally,  adds  that  they  shall  also  lie  **  in  all  other 
cases  in  which  the  court  shall  deem  it  reasonable  to  allow  the  same.*'  Held,  that  a  judge  at 
chambers  is  a  court  within  the  meaning  of  the  statute.  Foote  v.  Silsby,*  1  Blatch.,  542.  See 
g57. 

g  86.  Proof  of. —  Quere :  Whether  the  supreme  court  may  consider  the  affidavit  of  a 
party  as  evidence  of  the  allowance  of  a  wnt  of  error  by  one  of  the  justices  of  that  court. 
Gleason  v.  Florida,*  9  Wall.,  779. 

§  87.  From  district  court.—  An  appeal  from  the  district  to  the  cii*cuit  court  must  be  prayed 
and  allowed.    United  States  v.  Haynes,*  2  McL.,  155. 

§88.  In  a  criminal  case. — Where  the  applicant  for  a  writ  of  error  was  under  sentence  of 
death,  the  court  allowed  the  application  to  be  argued,  at  the  earliest  day,  before  the  full 
bench.    Twitchell  v.  The  Commonwealth,  7  Wall.,  321.     See  the  case,  J^J^  1213-1215. 

§  89.  In  admiralty.—  When  no  rule  is  prescribed,  the  practice  and  custom  of  the  court  as 
to  notice  of  appeal,  the  giving  and  approval  of  the  bond,  makes  the  rule  by  which  the  par- 
ties are  to  be  governed.    Otis  v.  Rio  Grande,*  1  Woods,  596. 

§90.  Where  an  appeal  in  admiralty  was  prayed  on  the  day  the  decree  was  rendered,  in 
open  court,  and  at  the  same  time  a  bond  was  approved  and  accepted,  and  a  written  notice, 
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given  during  the  same  term,  was  found  among  the  files  of  the  case,  it  was  held  that  the  ap- 
peal was  properly  taken,  although  there  was  no  entry  of  the  allowance  of  the  appeal  or  of 
notice.    Ibid, 

§  91.  Defective  notice.*- A  party  desiring  to  review  the  judgment  of  an  inferior  court 
under  the  territorial  practice  must  file  his  prsBcipe  with  the  clerk  of  such  court,  direct- 
ing the  clerk  to  notify  the  adverse  party  to  appear  at  the  next  term  of  the  supreme  court ; 
but  if  the  notice  is  directed  to  be  given  to  appear  at  a  later  term,  the  writ  of  error  will  be 
dismissed  on  motion  of  the  defendant  in  error,  and  the  defendant  in  error  may  treat  the 
prsBcipe  as  a  nullity.    Roberts  v.  Tucker,*  1  Wash.  Ty.,  206. 

III.  Whetheb  an  Appeal  or  a  Wbit   of  Errob   is   the   Proper   Process. 

Summary —^rror  in  common  law  cases;  statement  of  facts,  g§  92,  94. — Appeals  in  equity, 
§  93. —  Cases  from  district  courts  §  95. —  Ca^es  from  state  courts,  §  96. —  Ca^es  tried  withr 
out  a  jury,  §  97. —  Using  both  methods,  §  98. —  Rule  on  marshal  to  make  a  deed,  §  99. 

§  92.  Common  law  cases  can  be  brought  before  the  supreme  court  on  writ  of  error  only, 
and  on  bills  of  exception  presenting  questions  of  law.  When  the  error  alleged  does  not  ap- 
pear on  the  face  of  the  record,  or  on  a  demurrer,  a  bill  of  exceptions  to  the  ruling  of  the  court 
on  questions  of  law,  either  in  admitting  or  rejecting  evidence,  or  in  the  instructions  to  the 
jury,  constitutes  the  only  mode  of  bringing  up  a  case  for  review.  When  there  is  no  dispute 
as  to  the  facts,  counsel  may  agree  on  a  case  stated  in  the  nature  of  a  special  verdict,  but  the 
case  stated  must  be  a  statement  of  the  ultimate  facts,  and  not  merely  the  evidence  of  the 
facts.    Graham  v.  Bayne,  g§  100-102.    See  §  115. 

g  93.  A  chancery  proceeding  must  be  brought  from  the  circuit  court  by  appeal,  notwith- 
standing the  distinctions  between  law  and  equity  are  not  observed  by 'the  courts  of  the  state. 
So  where  a  bond  was  given  for  the  payment  of  the  purchase  money  of  land  sold  at  judicial 
sale,  and  an  execution  was  issued  on  the  bond  under  the  pi-actiee  of  Louisiana,  and  an  in- 
junction staying  the  execution  was  dissolved,  it  was  held  that  the  proceeding  was  in  equity, 
and  that  a  writ  of  error  would  not  lie.     McCk)llum  v.  Eager,  §g  103,  104.     See  §§  117,  134. 

§  94.  Common  law  actions  must  be  removed  to  the  circuit  court  by  writ  of  error ;  the  act 
of  1808  does  not  give  the  remedy  by  appeal.     United  States  v,  Wonson,  §§  105-108.    See  §  115. 

§  96.  Civil  actions  in  the  district  court  which  have  been  re-examined  in  the  circuit  court  on 
writ  of  error  cannot  be  reviewed  in  the  supreme  court  on  writ  of  error.  United  States  v. 
Goodwin,  §  109.    See  §  114. 

§  96.  Cases  from  state  courts  must  be  brought  up  by  writ  of  error;  an  appeal  will  not  lie* 
Verden  v.  Coleman,  §  110.    See  §  181. 

§  97.  Where  there  has  not  been  a  jury  trial,  a  case  must  be  brought  up  from  a  territorial 
court  by  appeal.    Hecht  v.  Bough  ton,  §  111.     See  §  133. 

§  98.  Where  a  party,  out  of  abundant  caution,  obtained  both  an  appeal  and  a  writ  of  error 
in  the  same  cause,  the  supreme  court  refused  to  dismiss  either,  but  held  them  for  the  final 
hearing  to  determine  then  which  was  proper.    Hurst  v.  Rollings  worth,  §  118.    See  §  122. 

§  99.  Where  the  circuit  court  issued  a  rule  on  the  marshal  to  show  cause  why  he  should 
not  make  a  deed  to  the  petitioner,  and  subsequently  discharged  the  rule  and  awarded  costs 
against  the  petitioner,  the  proceeding  should  have  been  brought  before  the  supreme  court  by 
writ  of  error,  and  not  by  appeal.    Burrows  v.  The  Marshal,  §  118. 

[Notes.— See  §§  114:-141.] 

GRAHAM  v.  BAYNE. 
(18  Howard,  00-63.     1855.) 

Error  to  XJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. —  This  case  was  tried  in  the  circuit  court  for  the  dis- 
trict of  Illinois,  without  the  intervention  of  a  jury,  and  under  tlie  following 
agreement  of  counsel: 

"Be  it  remembered,  that  upon  the  calling  of  this  cause  for  trial,  by  the 
mutual  agreement  of  the  parties,  and  in  accordance  with  the  laws  and  practice 
of  this  state,  a  jury  was  waived,  and  both  matters  of  law  and  fact  were  sub- 
mitted to  the  court,  upon  the  distinct  understanding  that  the  right  of  either 
party  should  be  full  and  perfect  to  object  to  the  admission  of  improper  evi- 
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dence,  and  to  insist  upon  the  admission  of  competent  evidence,  with  the  same 
privilege  of  excepting  to  the  rulings  of  the  court  in  either  case,  as  though  the 
cause  were  tried  by  a  jury ;  and  with  the  right  to  either  party  to  avail  him^ 
self  in  the  supreme  court  of  any  erroneous  ruling  in  this  court,  precisely  as 
though  the  cause  had  been  submitted  to  a  jury,  and  with  liberty  to  either 
party,  if  it  should  be  necessary  to  a  hearing  of  this  cause  in  the  supreme  court, 
to  treat  the  evidence  in  this  cause  in  the  nature  of  a  special  verdict." 

The  common  law  has  been  adopted  by  Illinois,  and  all  the  states  except  Loui- 
siana. In  that  state,  the  courts  of  the  United  States  have  been  compelled  to 
adopt  the  forms  of  pleading  and  practice  peculiar  to  the  civil  law  and  the  code* 
That  system  knows  no  distinction  between  law  and  equity.  All  cases  are  tried 
alike,  on  petition  and  answer,  with'  or  without  the  intervention  of  a  jury,  a» 
the  parties  may  elect. 

§  100.  Actions  at  law  canpe  reviewed  only  on  writ  of  error,  {a) 

This  court  having  separate  jurisdiction,  both  in  equity  and  law,  is  compelled 
to  distinguish.'  They  can  review  cases  in  common  law  by  writ  of  error  only^ 
and  on  bills  of  exception  presenting  questions  of  law.  The  circuit  courts  may 
adopt  the  forms  of  pleading  and  practice  of  the  state  courts,  but  no  state  legisla- 
tion can  be  applied  to  the  practice  of  this  court,  and  the  mode  in  which  causes 
shall  be  brought  into  it  for  review.  The  very  numerous  cases  on  this  subject 
(from  Field  v.  United  States,  9  Pet.,  182,  to  Arthurs  and  Hart,  17  How.,  6) 
show  the  difficulties  we  have  had  to  encounter  in  reconciling  our  modes  of  re- 
view to  the  civil  code  of  practice  as  used  in  the  courts  of  Louisiana.  But  in 
the  states  governed  by  the  common  law,  and  where  the  circuit  courts  are  not 
compelled  to  adopt  every  new  code  of  practice  invented  for  the  benefit  of  state 
courts,  there  is  no  reason  why  the  strict  rules  of  the  common  law  should  be  ia 
anywise  relaxed  or  changed  in  this  court,  to  suit  the  anomalies  in  practice  thus 
introduced  in  the  circuit  courts.  That  the  courts  of  the  United  States  should 
not  be  hasty  in  adopting  new  codes  of  practice,  which  attempt  to  ingraft  the 
civil  law  system  of  pleading  and  practice  on  the  stalk  of  the  common  law,  the 
cases  of- Butterworth  v.  Burnet,  and  Toby  v,  Randon,  11  How.,  most  amply 
demonstrate.  The  eleventh  section  of  the  practice  act  of  Illinois  (March  3, 
1845)  permits  matters  both  of  fact  and  law  to  be  tried  by  the  court,  if  both 
parties  agree.  Counsel  may  agree,  as  in  this  case,  to  submit  both  fact  and  law 
to  the  decision  of  the  court;  but  they  cannot,  by  agreement,  introduce  a  new 
practice  into  this  court,  or  compel  us  to  adopt  the  provisions  of  the  twenty- 
second  section  of  the  same  act,  as  to  the  mode  in  which  such  cases  shall  be  re- 
viewed in  error.  The  practice  of  this  court  is  regulated  by  the  common  law 
and  acts  of  congress  only.     See  Bayard  v.  Lombard,  9  How.,  530. 

§  101.  Bill  of  exceptions  necessary y  when. 

If  the  parties  agree  to  submit  the  trial  both  of  fact  and  law  to  the  judge,, 
they  constitute  him  an  arbitrator,  or  referee,  whose  award  must  be  final  and 
conclusive  between  them ;  but  no  consent  can  constitute  this  court  appellate  ar- 
bitrators. When  the  error  alleged  does  not  appear  on  the  face  of  the  record, 
or  on  a  demurrer,  a  bill  of  exceptions  to  the  ruling  of  the  court  on  questions  of 
law,  either  in  admitting  or  rejecting  testimony,  or  in  their  instructions  to  the 

(a)  A  proceeding  in  a  territorial  court,  for  the  allotment  of  dower  in  real  estate  and  for  the  widow's  share  of . 
personal  property,  was  held  to  be  a  common  law  proceeding,  and  reviewable  in  the  supreme  court  only  on  writ 
of  error.  Parish  v.  Ellis,*  16  Pet.,  451.  So  it  is  held  that  equity  cases  from  the  district  of  Louisiana  must  be 
brought  up  by  appeal,  and  common  law  cases  by  writ  of  error.  And  where  a  suit  to  foreclose  a  mortgage  was 
brought  up  by  writ  of  error,  the  writ  was  dismissed.  Walker  v.  Dreville/  12  Wall.,  440.  So,  also,  an  appeal  from 
the  circuit  court  for  Louisiana,  in  an  action  by  petition  and  simimons  on  a  promissory  note,  was  dismissed  for 
want  of  jurisdiction,  a  writ  of  error  being  the  proper  remedy.    Jones  v.  La  Vallette,*  6  Wall.,  679. 
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jttry,  constitutes  the  only  mode  of  bringing  a  case  before  this  court  for  review. 
It  is  true  that,  when  there  is  no  dispute  as  to  the  facts,  counsel  may  agree  on  a 
case  stated  in  the  nature  of  a  special  verdict;  and  the  judgment  of  the  court 
below  on  such  ease  state<:1,  or  verdict,  may  be  reviewed  here  on  a  writ  of  error. 
See  Stimpson  v.  The  Railroad,  10  Howi^  329. 

§  lOS.  An  agreed  statement  fmist  be  a  statement  of  vltimate  facta,  and  not  of 
evidence. 

The  counsel  in  this  ease  have  agreed  that,  "  if  it  should  be  necessary  to  a 
hearing  of  this  cause  in  the  supreme  court,  to  treat  the  evidence  in  the  flature  of 
a  special  verdict;"  this  agreement  may  be  good  as  between  themselves,  and 
point  out  the  source  from  which  the  facts  for  a  case  stated,  or  special  verdict, 
may  be  drawn,  but  it  cannot  compel  this  court  to  search  through  the  evidence 
to  tind  out  the  facts.  The  record  exhibits  the  testimony  and  evidence  laid  be- 
fore the  judge.  It  is  evidence  of  facts,  but  not  the  facts  themselves  as  agreed 
or  found.  The  court  below  decided  that  a  certain  deed  given  in  evidence  did 
not  show  sufficient  "color  of  title"  under  the  limitation  law  of  Illinois.  The 
act  referred  to  requires  not  only  "  color  of  title,"  but  a  possession  taken  and 
held  "in  good  faith,"  with  payment  of  taxes.  The  question  of  "good faith" 
is  one  of  fact,  or  of  mixed  fact  and  law,  to  be  decided  by  the  jury  under  proper 
instructions  from  the  court.  It  is  one  necessary  to  be  ascertaineil  before  the 
court  can  give  a  judgment.  Even  if  we  should  consent  to  review  this  loose 
statement  of  evidence  as  a  case  stated,  it  contains  no  finding  or  agreement 
whatever  as  to  this  material  fact.  "Where  there  is  a  case  stated,  or  spaoial  ver- 
dict, the  court  of  error  must  not  only  reverse  the  judgment  below,  if  found 
erroneous,  but  enter  a  correct  and  final  judgment.  If  a  special  verdict  be  am- 
biguous, or  imperfect  —  if  it  find  but  the  evidence  of  facts,  and  not  the  facts 
themselves,  or  finds  but  part  of  the  facts  in  issue,  and  is  silent  as  to  others,  it 
is  a  mistrial,  and  the  court  of  error  must  order  a  veiiire  de  novo.  They  can 
render  no  judgment  on  an  imperfect  verdict,  or  case  stated.  See  Prentice 
V.  Zane,  8  How.,  484.  No  mere  agreement  of  counsel  can  substitute  evidence 
of  facts  in  place  of  facts,  or  require  the  opinion  of  this  court  on  an  imperfect 
statement  of  them.  A  writ  of  error  cannot  by  these  methods  be  converted 
into  a  chancery  appeal,  nor  a  court  of  error  into  appellate  arbitrators.  The 
judgment  of  the  circuit  court  is  therefore  reversed,  and  a  venire  de  novo 
awarded. 

McCOLLUM  V,  EAGER. 
0  Howard,  61-61    1844.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  for  the 
eastern  district  of  Louisiana.  Under  the  mode  of  proceeding  in  Louisiana,  a 
petition  was  filed  by  the  defendant  in  error  in  the  circuit  court  against  Will- 
iams and  Rightor,  on  a  promissory  note  given  by  them  for  the  payment  of 
$5,000,  with  interest,  etc.  And  no  answer  being  made,  a  judgment  was  entered, 
by  default,  against  the  defendants.  An  execution  was  issued,  which  was  levied 
on  a  certain  tract  of  land,  which,  on  being  offered  for  sale  by  the  marshal  a 
second  time,  was  purchased  by  John  McCollum,  the  plaintiff  in  error,  on  a 
credit  of  twelve  months.  For  the  payment  of  the  purchase  money  at  the  time 
stated  McCollum  gave  bond  and  security.  At  the  expiration  of  twelve 
months,  under  the  law  of  Louisiana,  an  execution  was  issued  on  the  bond, 
■which  has  the  effect  of  a  judgment.     A  levy  was  made  on  certain  slaves  by  the 
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marshal,  who  returned  that,  after  giving  notice  of  sale,  all  proceedings  were 
stayed  on  the  execution  'by  injunction.  The  injunction  was  obtained  by  the 
plaintiff  in  error  on  petition,  representing  that  the  title  to  the  land  purchased 
by  him  at  marsbaFs  sale,  and  for  which  the  above  bond  was  given,  had  failed, 
and  that  he  had  been  evicted  from  the  premises.  That  certain  irregularities 
had  taken  place  in  the  sale,  etc.  An  injunction  was  prayed  for,  and  that  the 
bond  might  be  decreed  to  be  canceled.  On  the  14th  of  February,  1842,  "the 
court  ordered,  adjudged  and  decreed  that  the  injunction  granted  in  this  case 
ba  dissolved,  with  twenty  per  cent,  damages,  ten  per  cent,  interest,  and  $300 
amount  of  fees  of  counsel  employed,  to  be  allowed  as  special  damage,  and  for 
oasts  of  this  suit."  A  motion  is  made  to  dismiss  the  writ  of  error  on  the 
ground  that  it  does  not  lie  in  the  case. 

§  103.  A  proceeding  in  chancery  must  he  brougM  up  by  appeal^  noiwiihatand- 
ing  the  praetice  of  the  state  courts,  {a) 

The  proceeding  on  the  bond  may  have  been  authorized  under  the  Louisiana 
practice,  there  being  no  distinction  in  the  courts  of  that  state  between  a  pro- 
ceeding at  law  and  in  chancery.  But  the  relief  sought  against  the  bond  is 
mainly  appropriate  to  a  chancery  jurisdiction,  where  such  a  jurisdiction  is 
established.  This  being  the  case,  the  proceeding  at  law,  though  conformable 
to  Louisiana  practice  in  the  state  courts,  was  wholly  irregular.  In  the  federal 
•courts  the  jurisdictions  of  law  and  chancery,  in  Louisiana  and  in  all  the  other 
states,  are  distinctly  maintained. 

§  104,  An  appeal  lies  only  from  a  final  decree. 

If  this  be  viewed  as  a  chancery  proceeding,  a  writ  of  error  does  not  lie,  for  a 
•decree  in  chancery  can  only  be  removed  to  this  court  from  the  circuit  court  by 
an  appeal.  But  an  appeal  will  only  lie  from  a  final  decree,  and  the  decree  in 
this  case  was  not  final,  as  the  bill  was  not  dismissed.  The  writ  oT  error  is 
dismissed. 

UNITED  STATES  v.  WONSON. 

(Circuit  Court  for  Maasachusetts:  1  Galliapn,  5-23.    1812.) 

Opinion  by  Stobt,  J. 

Two  questions  have  been  argued:  1.  Whether  this  action,  being  a  common 
law  suit,  can  be  brought  before  this  court  by  appeal,  or  ought  not  to  be  by  writ 
of  error.  2.  Supposing  the  action  rightfully  before  the  court,  whether  the  facts 
are  again  to  be  submitted  to  a  jury  in  this  court,  or  the  appeal  submits  ques- 
tions of  law  only  for  the  consideration  of  the  court. 

§  105.  Common  law  actions  must  be  removed  to  the  circuit  court  by  writ  <f 
•error.  » 

By  the  judiciary  act  of  1789,  cb.  20,  s.  21,  an  appeal  is  given  from  the  district 
•court  to  the  circuit  court  from  final  decrees  in  causes  of  admiralty  and  mari- 
time jurisdiction,  where  the  matter  in  dispute  exceeds  the  sum  or  value  of 
$300,  exclusive  of  costs.  And  by  the  twenty-second  section  of  the  same  act, 
final  decrees  and  judgments  in  civil  actions  in  the  district  court,  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  $50,  exclusive  of  costs,  may  be 
re-examined  in  the  circuit  court  by  a  writ  of  error.  In  the  language  of  this 
act,  there  is  a  marked  distinction  between  appeals  and  writs  of  error;  the 
former  being  applied  to  admiralty,  the  latter  to  common  law  proceedings.  And 

(a)  In  Hayes  v.  Fischer,*  12  Otto,  121,  a  party  was  fined  and  committed  for  violating  an  injunction  in  a  patent 
«ase,  and  sued  out  a  writ  of  error.  Held,  that  if  the  order  was  a  part  of  the  original  proceiMiing,  a  writ  of  error 
would  not  lie;  that  errors  in  equity  can  only  be  corrected  on  appeal;  that  if  the  order  was  independent  of  the  orig- 
inal suit,  it  was  not  final,  and  could  not  be  examined  on  appeal  or  writ  of  error. 
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80  it  was  considered  by  the  supreme  court  of  the  United  States  in  Wiscart  v. 
D'Auchy,  3  DalL,  321,  and  in  United  States  v,  Goodwin,  7  Cranch,  108.  Under 
this  statute  of  1789,  it  is  very  clear  that  the  appellate  jurisdiction  of  the  circuit 
court,  in  civil  actions  at  common  law,  could  be  exercised  by  way  of  writ  of 
error  only,  and  not  by  appeal. 

§  1 06.  the  act  of  1803  does  not  give  the  remedy  hy  appeal. 

But  it  has  been  supposed  that  the  act  of  3d  March,  1803,  ch.  93,  s.  2,  has 
given  the  remedy  by  appeal  as  well  in  common  law  as  in  admiralty  actions, 
where  the  smn  exceeded  $50.  That  act  provides,  *'that  from  all  final  judg- 
ments or  decrees  in  any  of  the  district  courts  of  the  United  States,  an  appeal, 
where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of 
$50,  shall  be  allowed  to  the  circuit  court  next  to  be  holden  in  the  district  where 
such  final  judgment  or  judgments,  decree  or  decrees,  may  be  rendered;  and  the 
circuit  court  or  courts  are  hereby  authorized  and  required  to  receive,  hear  and 
determine  such  appeal ;"  and  from  all  final  judgments  or  decrees,  rendered  or 
to  be  rendered,  in  any  circuit  court,  etc.,  in  any  cases  of  equity,  of  admiralty 
and  maritime  jurisdiction,  and  of  prize  or  no  prize,  an  appeal,  where  the  mat- 
ter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  $2,000,  shall  be 
allowed  to  the  supreme  court  of  the  United  States.  This  act  does  not  in  terras 
repeal  the  appellate  jurisdiction  of  the  circuit  court  by  writ  of  error  in  civil  ac- 
tions, provided  by  the  act  of  1789.  And  unless  such  were  the  intention  of  the* 
legislature,  we  ought  not  to  construe  the  repeal  as  within  the  purview  of  the^ 
act.  That  the  process  by  writ  of  error  yet  remains,  as  provided  by  the  act  of 
1789,  seems  admitted  by  the  invariable  practice  in  every  other  circuit,  and  was 
conceded  by  the  court  in  the  case  United  States  v.  Goodwin,  7  Cranch,  108^ 

But  it  is  argued  that,  even  if  the  remedy  by  error  remain,  yet  the  act  of  1 803 
has  given  the  party  an  election  to  proceed  by  appeal,  and  that  the  expression, 
all  final  judgments^  is  peculiarly  pointed  to  common  law  proceedings,,  and  ''  all 
final  decrees'*'*  to  admiralty  proceedings.  It  seems  admitted  that  if  the  expres- 
sion had  been  confined  to  the  words,  "  all  final  decrees^^  the  act  would  have 
been  restrained  to  the  latter  proceedings.  But  it  is  very  clear  that  the  word 
jvdgment  is  not  used  in  the  act  in  contradistinction  to  decree^  but  rather  as  ex- 
planatory or  equivalent.  For  in  the  same  clause,  the  word,  judgment  is  exclusively 
applied  to  admiralty  and  equity  and  prize  causes.  If,  then,  the  word  be  not  used 
in  a  sense  manifesting  a  restriction  to  common  law  actions,  the  argument  built 
upon  it  is  without  foundation.  Upon  the  construction  urged  by  the  United 
States,  the  parties  below  would  have  a  right  to  an  appeal  to  the  next  circuit 
court,  or  to  a  wHt  of  error  within  jive  years  to  the  same  court.  And  j'^et  in 
either  case,  as  I  shall  presently  show,  the  same  points  and  none  others  would 
come  before  the  court.  Can  it  be  imagined  that  the  legislature  could  intend  a 
difference  of  remedy  in  cases  where  no  benefit  could  arise?  or  to  provide  for 
the  re-examination  of  the  same  cause  at  the  7iext  court  ordy^  and  yet  at  the  same 
time  provide  for  its  re-examination  within ^v^  years? 

In  order  to  understand  the  act  of  1803,  let  us  consider  the  mischiefs  which 
were  supposed  to  exist  previous  to  its  passage.  In  the  first  place,  common  law 
causes  might  be  re-examin6d  in  the  circuit  court,  where  the  sum  in  dispute  ex- 
ceeded $50 ;  but  admiralty  causes  could  not  be  re-e'xamined  unless  the  sum  in 
dispute  exceeded  $300.  This  was  an  inequality  difficult  to  sustain  upon  any 
acknowledged  principles.  For,  generally  speaking,  admiralty  causes  might  in- 
volve as  important  and  intricate  questions  as  the  questions  on  the  other  side  of 
the  district  court.     In  the  next  place,  causes  of  admiralty  and  maritime,  as  well 
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as  of  equity  jurisdiction,  were  in  all  the  superior  civil  law  courts  reviewed  by 
the  process  of  appeal,  and  not  of  error.  The  nature  and  effect  of  an  appeal,  • 
and  the  manner  of  conducting  it,  were  well  understood  in  causes  of  this  char- 
acter. But  the  act  of  1789  had  provided  that  equity  and  admiralty  causes 
should  be  re-examinable  in  the  supreme  court  by  writ  of  error.  See  Mayer  v. 
Bulkrod,  4  Wash.,  3i9;  1  Kent's  Com.,  342,  note  a,  5th  ed.;  4  id.,  278,  note. 
Much  embarrassment  arose  from  this  Festriction ;  and  it  was  very  early 
decided  that  in  such  cases  the  court  could  not  examine  any  facts  but  what 
appeared  in  the  decree  of  the  court  below;  and  that  if  there  was  no  state- 
ment of  facts  in  the  decree,  the  parties  were  forever  precluded  from  corr 
recting  an  erroneous  decision.  Wiscart  v.  D'Auchy,  3  Dall.,  321;  Jennings  v. 
Brig  Perseverance,  3  Dall.,  337 ;  Blaine  v.  Ship  Carter,  4  Dall.,  22 ;  United 
States  t?.  Hooe,  etc.,  1  Cranch,  318.  In  admiralty  and  prize  causes,  foreign 
sovereigns,  as  well  as  foreign  subjects,  might  be  deeply  interested  in  the  investir 
gation  of  the  facts  as  well  as  the  law  of  the  case.  In  equity  causes  the  decree 
was  necessarily  shaped  in  many  instances  by  a  minute  inquiry  into  facts,  and 
the  result  of  the  evidence  as  well  as  the  propriety  of  relief  were  questions 
almost  inseparably  connected.  An  appeal  in  both  classes  of  causes  would  en- 
able the  highest  tribunal  of  the  nation  to  dispense  justice  with  greater  certainty 
and  greater  satisfaction  than  the  mode  alread}''  prescribed,  entangled  as  it  was 
with  the  technical  niceties  of  the  common  law.  Considerations  of  this  nature, 
combined  with  the  acknowledged  benefits  of  an  adherence  to  established 
usages,  could  not  fail  to  attract  the  attention  of  the  legislature.  And  accord- 
ingl}^  first  by  the  act  of  1801  (which  I  shall  hereafter  consider),  and  subse- 
quently by  the  act  of  1803,  now  before  us,  the  legislature  placed  admiralty  and 
common  law  causes  as  to  appellate  jurisdiction  in  the  same  grade;  and  gave  a 
remedy  by  an  appeal  to  the  supreme  court  (instead  of  a  writ  of  error)  in  causes 
of  admiralty,  prize  and  equity  jurisdiction. 

If,  then,  the  apparent  mischiefs  are  completely  done  away;  if  the  obvious  in- 
tention of  the  act  is  satisfied;  if  the  remedy,  as  to  a  review  of  the  law,  is  in 
full  force,  why,  let  me  ask,  should  we  extend  the  construction  of  doubtful 
expressions  beyond  these  legitimate  purposes?  The  construction  of  the  act 
which  I  have  assumed  is,  as  1  apprehend,  illustrated  and  aided  by  reference  to 
the  judiciary  act  of  February  13,  1801,  chapter  75,  which  was  soon  afterwards 
repealed.  The  second  section  of  the  act  of  1803  is  a  substantial,  and  so  far  as 
this  inquiry  extends,  is  a  literal  re-enactment  of  the  thirty-third  section  of  that 
act.  ""The  thirty-fourth  section  of  the  same  act  provides  that  all  final  judgments 
in  civil  actions  at  common  law,  in  any  circuit  courts,  whether  brought  there  by 
original  process,  or  removed  there  from  the  state  courts,  and  "  all  final  judg- 
ments in  any  of  the  district  courts  of  the  United  States  may,  where  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  $2,000,"  be  re- 
examined by  a  writ  of  error  returnable  to  the  supreme  court  of  the  United 
States. 

Now  it  has  been  held  that,  as  the  law  stood  after  the  passing  of  this  act,  and 
before  its  repeal,  the  parties  had  an  election,  where  the  cause  exceeded  the 
value  of  $2,000,  to  carry  it,  under  the  act  of  1789,  by  a  writ  of  error  from  the 
district  to  the  circuit  court,  hut  without  the  privilege  of  proceeding  further;  or 
under  the  thirty-fourth  section  of  the  act  of  1801,  to  proceed  with  the  cause 
by  the  same  process  directly  to  the  supreme  court,  passing  by  the  circuit  court. 
Yet  if  it  were  true  that,  under  the  thirty-third  section  of  the  act  of  1801  (a 
substantive  original  of  the  second  section  of  the  act  of  1803),  a  civil  action  a,t 
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common  law  might  have  been  carried  by  appeal  to  the  circuit  court,  where  it 
exceeded  $2,000  in  value,  it  might  afterwards,  under  the  act  of  1789,  have  been 
removed  by  writ  of  error  to  the  supreme  court ;  although,  if  the  same  cause  had 
been  carried  to  the  circuit  court  hy  writ  of  error  (which  might  well  be),  and 
not  by  appeal^  the  supreme  court  would  have  had  no  jurisdiction.  It  would, 
therefore,  on  such  construction,  be  in  the  power  of  the  appellant  or  dissatisfied 
party  to  give  or  oust  the  jurisdiction  of  the  supreme  court  in  the  same  cause; 
not  from  any  difference  of  the  nature  of  the  questions  to  be  reviewed,  but 
merely  from  the  nature  of  the  process  to  be  employed.  Against  the  obvious 
intention  also  of  the  act,  he  might  obtain  the  opinion  of  three  successive  courts, 
when  the  law  studiously  pointed  the  election  to  one  of  two,  the  circuit  or  the 
supreme  court. 

If  such  a  construction  were  not  admissible  under  the  act  of  1801,  neither  can 
it  be  under  the  act  of  1803.  The  language  is  the  same  in  both,  and  the  words 
are  completely  satisfied  by  restraining  the  '^judgments  and  decrees,"  from 
which  an  appeal  lies,  to  those  rendered  in  admiralty  and  maritime  proceedings, 
leaving  civil  actions  at  common  law  as  they  stood  under  the  act  of  1789. 

If,  indeed,  a  contrary  legislative  intention  were  apparent,  we  should  bow  to 
it.  But  as  such  intention  may  well  be  doubted;  as  the  inconveniences  wliich  I 
have  suggested  would  arise  from  the  construction  now  contended  for  by  the 
United  States;  and  as  an  uniform  practice  to  the  contrary  has  prevailed  in 
every  other  circuit,  and  seems  to  have  been  recognized  by  the  supreme  court 
itself,  there  seems  little  reason  at  this  time  to  presume  that  the  legislature 
oould  intend  to  subject  the  appellate  jurisdiction  of  its  courts  to  such  unmean- 
ing niceties.  My  opinion  accordingly  is,  though  it  is  formed  with  much  difii- 
dence,  that  the  act  oj  1803,  so  far  a^  it  respects  the  district  court,  uses  the  word 
appeal  in  a  technical  sense,  and  applies  it  to  "decrees  and  judgments"  in  causes 
of  admiralty  and  maritime  jurisdiction  only.  So  that  now  such  causes  may  be 
removed  to  the  appellate  court,  where  they  exceed  $50  in  value;  wberesis, 
before  that  time,  they  must  have  exceeded  $300  in  value.  As  to  the  appellate 
jurisdiction  in  civil  causes  at  common  law,  it  remains  to  be  exercised  by  way 
of  writ  of  error,  regulated  by  the  provisions  of  the  act  of  1789. 

§  107.  On  appeal  to  ike  circuit  courts  the  appellant  is  not  entitled  to  a  jury 
trial. 

But  it  is  not  my  intention,  whatever  might  be  my  opinion,  to  rest  the  present 
cause  on  this  point.  The  second  point  which  has  been  argued  involves  a  ques- 
tion of  magnitude  vastly  more  important;  and  as  (in  my  opinion)  the  decision 
of  it  definitely  disposes  of  the  present  cause,  I  shall  confine  my  judgment  to  it. 
Supposing  the  present  cause  is  rightly  before  the  court,  it  is  admitted  that  there 
are  no  errors  apparent  upon  the  record  which  require  the  correcting  power  of 
the  court.  The  counsel  for  the  United  States  propose  to  try  by  a  new  jury 
at  the  bar  of  this  court,  the  whole  facts  which  have  been  settled  by  the  verdict 
of  a  jury  in  the  court  below,  and  on  which  it  is  admitted  that  court  delivered 
a  right  judgment.  This  right  is  claimed,  not  from  any  error  for  which  a  new 
trial  ought  to  be  granted,  at  the  discretion  of  the  court,  but  as  an  inherent  right 
of  the  party,  to  be  exercised  at  his  own  discretion,  and  grounded  upon  the 
nature  of  the  process  by  which  this  cause  has  been  removed  to  this  court,  viz., 
an  appeal.  If  by  law  the  United  States  have  this  right,  it  is  the  duty  of  the 
court  to  grant  the  new  trial,  whatever  might  be  their  own  opinion  as  to  the  wisdom 
or  danger  of  such  a  practice.  But,  called  upon  to  examine  the  ground  of  this 
right,  I  can  neither  shrink  from  the  inquiry  nor  hesitate  in  pronouncing  my  own 
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decision.  I  have  examined  the  question  with  deliberatioti  and  care,  and  if  I  am 
wrong  in  the  result,  I  have  the  consolation  to  know  that  there  exists  a  higher 
tribunal,  competent  and  willing  to  review  my  errors,  and  to  apply  an  adequate 
remedy. 

No  clause  has  been  shown,  and  none  probably  exists,  in  the  laws  of  the 
United  States  which  in  the  most  distant  manner  hints  at  such  a  second  trial. 
It  rests  altogether  upon  the  local  practice  in  our  state  courts,  and  is  engrafted 
on  a  word  first  used  by  and  now  generally  confined  to  courts  which  never  ac- 
knowledged the  trial  by  jury.  The  word  "appeal "  comes  from  the  civil  law, 
and  the  nature  and  operation  of  an  appeal  in  its  technical  sense  cannot  be  a 
subject  of  doubt  in  the  proceedings  of  courts  governed  by  that  law.  It  is 
sometimes,  indeed,  used  with  us  in  legal  language  to  denote  the  nature  of  appel- 
late jurisdiction  as  distinguished  from  original  jurisdiction,  without  any  regard 
to  the  particular  mode  by  which  a  cause  is  transmitted  to  a  superior  jurisdiction. 
In  this  sense  it  is  used  by  Blackstone  (3  Black.  Com.,  56),  where  he  speaks  of  the 
court  of  exchequer  chamber  as  a  court  "  that  hath  no  original  jurisdiction,  but 
is  only  a  court  of  appeal  to  correct  the  errors  of  other  jurisdictions."  Now  it  is 
well  known  that  this  court  determines  causes  brought  from  the  courts  of  com- 
mon law,  not  by  way  of  appeal,  but  by  writs  of  error.  So,  also,  the  house  of 
peers  is  considered  by  the  same  elegant  writer  as  the  supreme  court  of  appeal 
of  the  empire. 

There  are  some  other  senses  in  which  the  word  occurs  in  the  common  law 
which  I  may  pass  over  in  silence,  as  they  have  no  application  to  the  present 
inquiry.  Appeal  (appeUatio  in  the  civil  law)  is  defined  **  ah  inferioris  jicdicis 
sententid  ad  superiorem  provocare;^^  the  removal  of  a  cause  from  the  sentence 
of  an  inferior  to  a  superior  judge  (Calvin  Lex.  AppeUatio;  Shep.,  Abridg., 
Appeal);  or  as  Blackstone  has  expressed  it  (4  Black.  Com.,  312),  a  complaint  to 
a  superior  court  of  an  injustice  done  by  an  inferior  one.  Calvinus  in  his  lexicon 
has  collected  the  definitions  given  by  many  learned  civilians;  but  they  all  re- 
solve themselves  into  the  above.  Each  of  these  definitions  accurately  states 
the  meaning,  but  not  the  mode  of  prosecution  or  effect  of  an  appeal.  The 
remedy  by  appeal,  as  known  and  practiced  in  England,  is  in  a  great  measure 
confined  (for  I  speak  not  of  summary  proceedings  before  magistrates,  or  ap- 
peals of  death  or  robbery)  to  causes  of  equity,  ecclesiastical  and  admiralty 
jurisdiction;  in  all  of  which  no  jury  intervenes.  In  the  courts  possessing  these 
respective  jurisdictions,  the  judge  is  in  general  the  sole  arbiter  of  fact  and  law, 
and  the  mode  of  proceeding  is  borrowed,  almost  exclusively,  from  the  civil 
law.  It  is  undoubtedly  true  that,  in  courts  proceeding  according  to  the  course 
of  the  civil  law,  an  appeal  from  an  inferior  to  a  superior  tribunal  removes  the 
whole  proceedings,  and  usually,  though  not  invariably,  opens  the  facts  as  well 
as  the  law  to  re-examination.  Wiscart  v.  D' Auchy,  3  DalL,  321 ;  Clerk.  Prax. 
Adm.,  tit.  54;  Teaton  v.  United  States,  5  Cranch,  281;  Cod.,  lib.  3,  tit.  63, 
s.  4;  Carth.,  474;  3  Binn.,  88. 

In  courts  of  equity  in  England  it  is  otherwise,  for  Blackstone  (3  Black. 
Com,,  455),  speaking  on  this  subject,  says  "  it  is  a  practice  unknown  to  our 
law,  though  constantly  followed  in  the  spiritual  courts,  when  a  superior  court 
is  reviewing  the  sentence  of  an  inferior,  to  examine  the  justice  of  the  former  de- 
cree by  evidence  that  was  never  produced  below."  And  in  the  appellate 
courts  in  England,  in  proceedings  according  to  the  course  of  the  common  law, 
writs  of  error  are  the  modes  by  which  these  courts  exercise  their  jurisdic- 
tion ;   and  the  facts  once  settled  by  a  jury  are,  while  the  judgment  remains 
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in  force,  forever  conclusive  upon  the  parties.  A  verdict  of  a  jury  can  only  be 
set  aside  by  such  courts  where  the  judgment  is  reversed  and  a  venire  facias 
de  novo  is  awarded. 

We  should  search  in  vain,  then,  in  the  common  law,  for  an  instance  of  an 
appellate  court  retrying  the  cause  by  a  jury,  while  the  former  verdict  and 
judgment  remained  in  full  force.  The  practice,  indeed,  seems  to  be  a  peculiar- 
ity of  lS[ew  England,  and,  if  I  am  .not  misinformed,  does  not  exist  in  more 
than  one  (if  any)  other  state  in  the  Union.  So  early  as  the  year  1642  (Colony 
Laws,  tit.  Appeal,  p.  3),  a  colonial  statute  of  Massachusetts  provided  for  appeals 
in  all  cases,  civil  as  well  as  criminal,  from  magistrates  to  the  county  courts, 
and  from  these  to  the  court  of  assistants,  and  declared  "  that  if  the  point  of 
appeal  be  in  matter  of  law,  then  to  be  determined  by  the  bench;  if  in  matter 
of  fact^  ly  the  bench  and  the  jury  f'*  and  further,  "that  in  all  cases  of  appeal, 
the  court  appealed  to  should  judge  the  case  according  to  the  former  evidence, 
and  no  other,  rectifying  what  was  amiss  therein."  The  practice  of  appeals, 
thus  established,  was  recognized  and  confirmed  by  several  provincial  statutes, 
and  even  extended  by  the  admission  of  new  evidence  and  new  pleas  on  the 
appeal.  Stat.  7  W.  3,  ch.  8;  9  W.  3,  ch.  2;  11  W.  3,  ch.  1  and  3;  13  W.  3, 
ch.  15. 

The  same  practice  has  continued  to  the  present  time,  and  has  been  sanc- 
tioned by  our  courts,  and  by  the  legislature  (Stat.,  3  July,  1782,  s.  2,  3, 
1  Mass.  *L.,  71;  Stat.,  3  July,  1782,  s.  3,  1  Mass.  L.,  74;  Stat.,  11  March, 
1784,  s.  6,  1  Mass.  L.,  147;  Stat,  16  March,  1784,  s.  3,  1  Mass.  L.,  160; 
Stat.,  30  October,  1784,  s.  8,  1  Mass.  L.,  160),  and  is  the  undoubted  privi- 
lege of  every  citizen  of  Massachusetts  in  our  state  courts.  But  it  is  a  privi- 
lege existing  by  statute,  and  not  by  common  law,  and  is  considered  by  our 
courts  as  a  mere  legislative,  and  not  a  constitutional,  privilege.  Mountfort 
V.  Hall,  1  Mass.,  443.  I  have  reason  also  to  believe  that  the  same  practice  in 
the  state  courts  of  New  Hampshire  (1  K  H.  L.,  89)  and  Rhode  Island  depends 
altogether  on  statutory  law.  1  Rhode  Isl.  L.,  p.  150,  s.  3.  From  the  preva- 
lence of  this  practice  in  the  courts  of  this  and  the  neighboring  states,  concurring 
with  the  infrequency  of  appeals  from  the  decisions  of  the  court  below  in  civil 
actions  at  common  law,  it  has  happened  that  this  question,  if  it  has  not  slum- 
bered avih  sHentio^  has  at  least  never  received  a  final  decision. 

Before  the  act  of  1803,  it  is  very  certain  that  there  could  not  be  a  second 
trial  by  jury  in  the  appellate  courts,  for  the  proceeding  was  by  writ  of  error, 
which,  according  to  the  law  of  the  courts  of  the  states,  as  well  as  of  the  United 
States,  could  in  general  remove  only  errors  of  law,  and  if  afiirmed,  left  the 
facts  decided  by  the  former  verdict  conclusive  on  the  parties.  If,  indeed,  the 
act  of  1803  gives  on  all  appeals  this  new  trial,  however  consonant  it  may  be 
with  our  own  habits,  we  should  recollect  that  it  overthrows  the  established 
jurisprudence  of  at  least  three-fourths  of  the  states,  and  abolishes  a  funda- 
mental principle  of  the  common  law.  Many  learned  men  among  ourselves 
have  lamented  the  existence  of  reviews  and  appellate  trials,  from  their  perni- 
cious tendency  in  tempting  to  the  horrible  crime  of  perjury,  and  in  provoking 
vexatious  litigation.  These  considerations  ought  not  to  outweigh  the  positive 
regulations  of  law;  but  they  afford  ground  to  believe  that  the  counsel  for  the 
United  States  may  be  contending  for  what  the  legislature,  at  one  period,  must 
have  considered  a  mischievous  novelty. 

Let  us  now  consider  the  language  of  the  act.  It  declares  "  that  the  circuit 
court  or  courts  are  hereby  authorized  and  required  to  receive,  hear  and  deter- 
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mine  such  appeals;"  and  in  precisely  the  same  words  delegates  the  same  au- 
thority to  the  supreme  court  in  the  exercise  of  their  appellate  jurisdiction.  In 
these  words  I  can  discern  nothing  that  alludes  to  a  new  trial  by  a  jury.  The 
court  (not  the  jury)  are  to  receive,  hear  and  determine  the  appeal;  that  is,  the 
whole  cause  brought  up  by  appeal.  In  many,  nay,  in  a  majority  of  cases,^  there 
is  nothing  to  try  but  facts,  and  these,  when  decided,  leave  nothing  for  the  court 
to  determine.  It  is  certain  that  these  words  delegate  no  authority  to  the 
supreme  court  to  try  the  facts  by  a  jury  in  causes  coming  by  appeal  before 
that  court.  And  it  will  be  difficult  to  contend  that  the  same  words,  in  the 
same  section,  applied  to  the  same  subject  matter,  are  to  receive  a  different  con- 
struction. Nor  can  the  word  "  appeal "  be  with  propriety  allowed  as  import- 
ing a  re-examination  of  the  facts  by  a  jury.  Its  received  sense  in  other 
legislative  acts  is  obviously  different  (act  27th  February,  1801,  s.  8,  5  U.  S.  L., 
270),  and  in  the  language  of  the  civil,  and  even  the  common  law,  it  is  directly 
the  reverse. 

Further,  the  same  section  provides  that  "  such  appeals  shall  be  subject  to 
the  same  rules,  regulations  and  restrictions  as  are  prescribed  in  law  in  case  of 
writs  of  error."  Now  by  law  (sec.  22  of  act  of  1789),  there  can  be  no  reversal 
of  a  judgment  for  any  error  of  fact^  nor  for  error  in  ruling  a  plea  in  abate- 
ment; and  writs  of  error  may  be  brought  within  five  years,  and  security  must 
be  taken  to  prosecute  such  writs  and  to  answer  damages  and  costs,  before  the 
writs  of  error  are  allowed.  It  is  contended  that  this  clause  is  confined  to  ap- 
peals to  the  supreme  court,  and  does  not  extend  to  appeals  to  the  circuit  court, 
because  such  appeals  must  be  to  the  next  court.  If  this  be  true,  ought  it  not 
to  induce  a  doubt  whether  the  legislature  could  have  intended  to  apply  the 
remedy  by  appeal  to  cases  which  were  before  remediable  by  writ  of  error  in  the 
circuit  court;  since  errors  in  ruling  pleas  in  abatement  and  errors  of  fact  would 
be  subjected  to  revision?  Security  to  pay  damages  and  costs  was  requirable  in 
all  cases  where  a  writ  of  error  lay,  but  not  where  an  appeal  lay,  by  the  act  of 
1789.  If  the  clause  now  alluded  to  refers  to  the  supreme  court  only,  as  the 
propriety  of  security  in  the  one  court,  as  well  as  the  other,  would  seem  to 
result  from  the  same  probable  mischiefs,  the  argument  would  rather  incline  to 
show  that  the  appeals  to  the  circuit  court  were  considered  as  restrained  to  ad- 
miralty causes,  in  which  no  security  had  been  required  by  the  former  law.  But 
I  do  not  so  construe  the  clause.  The  whole  is  coherent  in  language  and  in 
grammar;  and  construing  it  distributively,  it  may^  well  be  maintained  that  an 
appeal  to  the  circuit  court  should  be  governed  by  the  same  rules  and  regula- 
tions, as  a  writ  of  error,  viz.,  that  nothing  but  errors  of  law  could  be  exam- 
ined; —  and  by  the  same  restrictions,  viz.,  the  taking  of  security  to  prosecute 
the  appeal  with  effect  and  to  pay  all  costs  and  damages.  Where  the  language 
of  the  law  pointed  to  so  reasonable  a  course,  I  should  feel  no  desire,  by  any 
ingenuity  of  construction,  to  escape  from  so  beneficial  a  result. 

§  108.  The  thirty-fourth  section  of  the  act  of  1789  does  not  require  federal 
courts  to  conform  to  state  practice  of  allowing  retrials  hy  jui'y  on  appeals  in  comr- 
mon  law  cases. 

It  has  been  further  argued  that  the  thirty-fourth  section  of  the  act  of  1789, 
which  provides  "  that  the  laws  of  the  several  states,  except  where  the  constitu- 
tion, treaties  or  statutes  of  the  United  States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  courts  of  the 
United  States  where  they  apply,"  authorizes  the  court  to  retry  this  cause  by  a 
jury,  in  consonance  with  the  laws  of  this  commonwealth.    If  this  argument 

423 


§  lOS.  APPEALS  AND  WRITS  OF  ERRCML 

were  correct,  the  ooarts  of  the  XTnited  States  woald  be  completely  governed  by 
the  state  practice  in  all  cases ;  and  reviews,  with  all  their  acoompaniments,. 
would  be  the  familiar  guests  of  the  circuit  court.  Nay,  even  a  new  trial  had 
in  the  present  case  would  not  be  final,  but  it  might  again  be  reviewed.  But  it 
is  very  clear  that  such  has  not  been  the  construction  of  that  section.  Its  true 
exposition  is,  that  the  rights  of  persons  and  rules  of  property,  as  settled  in  the* 
states,  shall  be  guides  to  the  courts  of  the  United  States  in  controversies  de- 
pending before  such  courts.  See  Swift  v.  Tyson,  16  Pet,  1,  18.  As,  for 
instance,  the  mode  of  conveying  real  estate  by  deed  or  by  will,  the  right 
in  cases  of  intestacy  of  the  heirs,  in  the  descent  and  distribution  of  estates* 
In  the  case  of  Massie  v.  West,  6  Cranch,  148,  which  was  a  suit  in  equity 
before  the  circuit  court  of  the  United  States,  the  facts  had  been  found  by 
a  jury  in  conformity  to  th^  state  practice  in  the  chancery  courts  in  Ken- 
tucky; but  the  court  set  aside  the  verdict  as  founded  in  irregularity.  I 
have  examined  the  subject  thus  far  upon  the  supposition  that  it  depended 
altogether  upon  the  acts  of  the  legislature.  But  it  takes  a  higher  range, 
and  involves  the  exposition  of  a  great  constitutional  right.  Whenever  it 
becomes  our  duty  to  decide  on  the  constitutionality  of  laws,  sound  discre- 
tion requires  that  the  court  should  not  lightly  presume  an  excess  of  power  by 
the  legislative  body ;  nor  so  construe  the  generality  of  words  as  to  extend 
them  beyond  its  lawful  authority,  unless  the  conclusion  be  unavoidable. 

The  constitution  of  the  United  States  provides  "  that  the  supreme  court  shall 
have  appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  congress  shall  make."  At  the  time  when  the  consti- 
tution was  submitted  to  the  people  for  adoption,  one  of  the  most  powerful 
objections  urged  against  it  was,  that  in  civil  causes  it  did  not  secure  the  trial 
of  facts  by  a  jury.  And  that  the  appellate  jurisdiction  of  the  supreme  court, 
hoth  as  to  law  andfaet^  would  enable  that  court,  with  or  without  a  new  jury,  to 
re-examine  the  whole  facts,  which  had  been  settled  by  a  previous  jury.  The 
advocates  of  the  constitution  endeavored  to  remove  the  weight  of  this  objec- 
tion by  showing  that  it  was  within  the  authority  of  congress  to  provide  in  all 
cases  for  the  trial  by  jury ;  and  that  the  appellate  jurisdiction  of  the  supreme 
court  as  to  facts  did  not  necessarily  include  a  re-examination  of  the  facts  so 
settled  by  a  jury ;  and  further,  that  it  might  be  with  the  strictest  propriety 
held,  that  when  a  writ  of  error  is  brought  from  an  inferior  to  a  superior  tribu- 
nal, the  latter  had  jurisdiction  of  the  fact  as  well  as  of  the  law,  and  this  was  all 
the  constitution  intended.  Whoever  will  read  the  commentary  on  the  consti- 
tution, entitled  "  The  Federalist,"  will  leartt  how  deeply  the  subject  at  that 
time  interested  the  several  states  of  the  Union,  and  with  what  singular  zeal 
and  acuteness  it  was  discussed.  I  advert  to  this  work  with  the  more  readiness^ 
because  it  is  the  acknowledged  production  of  three  eminent  statesmen,  of  whom 
one  was  afterwards  elevated  to  the  highest  judicial  oflSce  in  the  country,  and 
to  him  the  comments  on  the  judicial  department  have  been  generally  attrib- 
uted.    2  Federalist,  No.  81,  No.  83. 

With  this  view  of  the  defects  of  the  constitution  as  to  the  trial  by  jury,  and 
of  the  apprehensions  entertained  of  new  trials  by  the  appellate  courts,  we  shall 
be  able  to  comprehend  the  scope  and  object  of  the  amendment  which  was  pro- 
posed, and  almost  immediately  and  unanimously  adopted,  as  part  of  the  con- 
stitution. It  is  in  these  words:  "In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  $20,  the  right  of  trial  by  jury  shall  be  preserved^ 
And  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the 
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TTnited  States  than  according  to  the  rules  of  the  common  law."  Beyond  all 
question,  the  common  law  here  alluded  to  is  not  the  common  law  of  any  indi- 
vidual state  (for  it  probably  differs  in  all),  but  it  is  the  common  law  of  England, 
the  grand  reservoir  of  ail  our  jurisprudence.  It  cannot  be  necessary  for  me  to 
expound  the  grounds  of  this  opinion,  because  they  must  be  obvious  to  every 
person  acquainted  with  the  history  of  the  law.  Now,  according  to  the  rules  of 
the  common  law,  the  facts  once  tried  by  a  jury  are  never  re-examined,  unless  a 
new  trial  is  granted  in  the  discretion  of  the  coart  before  which  the  suit  is  de- 
pending, for  good  cause  shown ;  or  unless  the  judgment  of  such  court  is  re- 
versed by  a  superior  tribunal,  on  a  writ  of  error,  and  venire  facias  de  novo  is 
awarded.  This  is  the  invariable  usage  settled  by  the  decisions  of  ages.  Upon 
a  writ  of  error,  the  appellate  court  can  examine  in  general  errors  of  law  only, 
and  never  can  retry  the  issues  already  settled  by  a  jury,  where  the  judgment 
of  the  inferior  court  is  affirmed. 

According  to  the  obvious  intention  of  the  amendment,  the  legislature  then 
could  have  no  authority  to  give  an  appellate  jurisdiction  the  power  to  re^ 
examine  by  a  jury  the  former  decision  of  another  jury,  while  the  judgment 
below  stood  unreversed.  As  little  reason  could  there  be  to  imagine  the  legis- 
lature would  voluntarily  transcend  its  constitutional  authority.  The  language 
must  be  very  clear  and  precise  which  would  impose  on  the  court  the  duty  of 
declaring  the  solemn  act  of  the  legislature  to  be  void.  The  court  could  never 
incline  so  to  construe  doubtful  expressions,  much  less  to  seek  astutely  for 
hidden  interpretations,  which  might  darkly  lead  to  such  a  result.  The  word 
"appeal"  has  no  acknowledged  general  sense  necessarily  involving  such  a  con- 
clusion even  in  this  commonwealth;  and  certainly  in  the  common  and  civil 
law  it  can  find  no  foundation  on  which  it  may  rest.  It  is  not  a  little  remarka- 
ble that  the  most  strenuous  objection  against  the  constitution  originally  con- 
templated a  reverse  sense  of  the  word,  viz.,  that  the  court,  and  not  the  jury, 
might  review  the  facts.  If  this  be  true,  then  the  present  attempt,  to  claim  of 
right  a  new  trial  in  the  appellate  court,  is  a  novelty  to  which  we  are  bound  to 
answer  "  Nolumus  leges  communes  mutari?^ 

On  the  whole,  on  this  last  point  I  am  clearly  of  opinion  that  an  appeal  in  a 
common  law  suit  from  the  district  court  removes  errors  of  law  only  for  the 
Consideration  of  this  court ;  and  that  we  are  bound  to  deny  a  new  trial  of  the 
facts  by  a  new  jury.  As  it  is  admitted  there  are  no  such  errors  of  law  on  rec- 
ord, the  judgment  of  the  court  below  ought  to  be  affirmed.  The  view  which 
I  have  taken  of  this  point  seems  in  my  judgment  to  add  strength  to  the  opin- 
ion expressed  on  the  former  point.  I  will  only  remark,  in  confirmation  of  my 
opinion  on  both  points,  that  on  a  careful  inquiry  I  find  that  the  invariable  prao^ 
tice  in  every  other  circuit  is,  in  like  cases,  to  bring  the  suit  by  writ  of  error, 
and  not  by  appeal,  before  this  court;  and  that  no  instance  has  ever  occurred  in 
which  a  new  trial  by  the  jury  has  been  allowed  in  the  appellate  court.  See, 
also,  Hoss,  etc.,  v.  Eittenhouse,  2  Dall.,  160. 

UNITED  STATES  r.  GOODWIN. 
(7  Cranch,  108-113.     1812.) 

Opinion  by  Mb.  Justice  Washington. 

Statement  of  Facts. —  This  cai.e  stands  upon  a  writ  of  error  to  the  circuit 
court  for  the  district  of  Pennsylvania.  By  the  record,  it  appears  that  an 
action  of  debt  was  brought  in  the  name  of  the  United  States  against  the  de- 
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fendant  in  error,  in  the  district  court  of  Pennsylvania,  in  which  judgment  was 
rendered  for  the  United  States.  On  a  writ  of  error  to  the  circuit  court  for 
that  district,  the  judgment  was  reversed ;  and  upon  like  process  the  cause  has 
been  brought  into  this  court  for  re-examination.  A  rule  has  been  obtained  by 
the  defendant  in  error,  upon  the  United  States,  to  show  cause  why  the  writ  of 
error  should  not  be  dismissed ;  and  the  ground  of  the  rule  is,  that,  as  the  cause 
was  not  removed  from  the  district  into  the  circuit  court  by  appeal,  but 
by  writ  of  error,  there  is  no  provision  in  any  of  the  laws  of  the  United  States, 
giving  jurisdiction  to  this  court,  to  re-examine  the  judgment  of  the  circuit 
court,  upon  a  writ  of  error  or  otherwise.  This  question  can  only  be  decided 
by  an  attentive  consideration  of  the  different  acts  of  congress  on  this  subject. 

§  109.  Civil  cases  in  the  district  court  which  have  been  re-exajnined  in  the 
circuit  court  o?i  writ  of  error  cannot  he  reviewed  in  the  supreme  court  on  writ  of 
error,  {a) 

The  twenty-first  section  of  the  judicial  law  of  1789  declares  that  from  final 
decrees  in  a  district  court  in  cases  of  admiralty  and  maritime  jurisdiction,  where 
the  matter  in  dispute,  exclusive  of  costs,  exceeds  $300,  an  appeal  shall  be 
allowed  to  the  circuit  court.  The  twenty-second  section  provides  that  final 
decrees  and  judgments  in  civil  actions,  in  a  district  court,  where  the  matter  in 
dispute  exceeds  the  value  of  $50,  exclusive  of  costs,  may  be  re-examined  and 
reversed  or  affirmed  in  a  circuit  court,  upon  a  writ  of  error.  This  section  then 
proceeds  to  declare  that,  upon  a  like  process  (that  is  to  say  upon  a  writ  of 
error),  may  final  judgments  and  decrees  in  civil  actions  and  suits  in  equity,  in 
a  circuit  court,  brought  there  by  original  process,  or  removed  there  from  the 
state  courts,  or  by  appeal  from  a  district  court,  where  the  value  exceeds  $2,000, 
exclusive  of  costs,  be  re-examined  and  reversed  or  affirmed  in  the  supreme 
court.  The  second  section  of  the  act  of  the  3d  of  March,  1803,  so  far  changes 
the  above  sections  of  the  act  of  17S9,  that  whereas  the  latter  allows  an  appeal 
from  the  district  to  the  circuit  court  only  in  admiralty  and  maritime  cise?, 
where  the  value  in  dispute,  exclusive  of  coste,  exceeds  $300,  the  former  provides 
an  appeal  from  all  final  judgments  or  decrees  in  a  district  court,  where  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  $50,  and  also  an  appeal  to  the  supreme 
court,  from  all  final  decrees  and  judgments  in  a  circuit  court,  in  cases  of  equity, 
of  admiralty  and  maritime  jurisdiction,  and  of  prize  or  no  prize,  where  the 
value,  exclusive  of  costs,  exceeds  $2,000.  But  this  law  makes  no  provision  for 
the  appellate  jurisdiction  of  the  supreme  court  in  any  other  cases  than  those 
above  mentioned.  Consequently,  we  must  refer  to  the  sections  of  the  act  of 
1789,  before  noticed  (which  are  still  in  force,  except  so  far  as  they  are  incon- 
sistent with  the  provisions  of  the  act  of  1803),  to  see  in  what  cases,  other  than 
those  provided  for  by  the  act  of  1803,  the  supreme  court  can  review  the  decisions 
of  the  circuit  courts.  It  has  been  shown  that  all  final  judgments  or  decrees  m 
civil  actions  and  suits  in  equity,  in  a  circuit  court,  brought  there  by  original  proc- 
ess, or  removed  from  the -state  courts,  or  by  appeal  from  a  district  court,  may 
be  re-examined  in  the  supreme  court  upon  a  writ  of  error.  But  no  case  can, 
under  this  act,  be  removed  from  a  district  court  by  appeal,  except  it  be  of  ad- 
miralty and  maritime  jurisdiction ;  and,  consequently,  under  the  literal  con- 

(a)  The  same  point  was  decided  in  United  States  v.  Qordon,*  7  Or.,  8S7,  which  was  an  action  of  debt  on  an  em- 
baiigo  bond,  and  was  brought  to  the  circuit  court  on  writ  of  error,  and  from  there  to  the  supreme  court,  and  dis* 
missed  on  the  authority  of  the  above  case.  The  point  is  also  discussed  to  the  same  effect  in  United  States  v. 
Nourse,  6  Pet.,  470.  The  same  ruling  is  also  made  in  Sarchet  v.  United  States,*  12  Pet.,  148,  which  was  a  suit  by 
the  United  States  upon  a  bond  for  duties,  and  was  removed  from  the  district  to  the  circuit  court  on  writ  of  error, 
And  appealed  to  the  supreme  court.  The  court  held,  that  in  cases  of  law,  removed  from  the  district  to  the  circuit 
court,  the  judgment  of  the  circuit  court  is  final  between  the  parties. 
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straction  of  this  law,  no  other  cases  could  be  carried  from  the  circuit  court  to 
the  supreme  court.  The  question,  then,  is,  whether  the  word  appeal,  in  the 
twenty-second  section,  is  to  be  understood  technically,  or  merely  as  descriptive 
of  the  appellate  jurisdiction  of  the  superior  court,  without  regard  to  the  partic- 
ular mode  by  which  a  cause  is  transmitted  to  that  jurisdiction?  This  question 
appears  to  have  been  considered  by  the  supreme  court  so  early  as  the  year 
1796,  in  the  case  of  Wiscart  v.  Dauchy,  3  DalL,  321.  Chief  Justice  Ellsworth, 
in  delivering  the  opinion  of  the  court  in  that  case,  expresses  himself  as  follows: 
^'  The  act  of  1789  speaks  of  appeal  and  writ  of  error,  but  does  not  confound 
them.  They  are  to  be  understood  according  to  their  ordinary  acceptation.  An 
appeal  is  a  civil  law  process,  and  removes  a  cause  entirely,  subjecting  the  law 
and  fact  to  a  review  and  retrial.  A  writ  of  error  is  a  common  law  process, 
and  removes  for  re-examination  nothing  but  the  law.  This  statute  observes 
this  distinction.  In  admiralty  and  maritime  causes,  an  appeal  is  allowed  from 
the  district  to  the  circuit  court,  if  the  matter  in  dispute  exceeds  $300,  and  yet 
decrees  and  judgments  in  civil  actions  may  be  removed  by  writ  of  error,  frdm 
the  district  to  the  circuit  court,  though  the  value  barely  exceeds  $50."  In  an- 
other part  of  this  opinion  the  judge  adds,  '^that  as  to  the  appellate  jurisdiction 
of  the  supreme  court,  the  twenty-second  section  says,  and  upon  a  like  process, 
that  is,  upon  a  writ  of  error,  shall  final  judgments  and  decrees  in  civil  actions, 
namely,  cases  not  criminal,  and  suits  in  equity,  etc.  Among  the  causes  which 
may  be  brought  to  the  supreme  court  by  writ  of  error  are  cases  which  had 
been  removed  to  the  circuit  court  by  appeal  from  a  district  court,  which  can 
only  be  cases  of  admiralty  and  maritime  jurisdiction." 

The  objection  made  to  this  interpretation  of  the  word  appeal,  that  judgments 
in  civil  actions  at  common  law,  commenced  in  a  district  court,  could  be  re- 
examined only  in  a  circuit  court,  if  well  founded  in  itself,  could  not,  with  any 
propriety,  be  addressed  to  courts  after  the  legislative  meaning  of  the  term  is 
ascertained.  The  technical  distinction  between  a  writ  of  error  and  an  appeal, 
and  between  the  different  cases  to  which  they  were  applicable,  was  clearly 
marked  in  the  act  of  the  13th  of  February,  1801,  which  was  afterwards  re- 
pealed by  the  act  of  the  8th  of  March,  1802.  The  former  act,  after  providing 
for  the  removal  of  all  final  judgments  or  decrees,  above  the  value  of  $50,  from 
a  district  to  a  circuit  court,  by  appeal,  and  by  a  lik©  proceeding  for  a  removal 
to  the  supreme  court  of  those  cases  only  which  were  of  equity,  of  admiralty 
and  maritime  jurisdiction,  and  of  prize  or  no  prize,  proceeded  to  provide  for 
civil  actions  at  common  law  originating  in  a  district  court,  by  declaring  that 
final  judgments,  in  such  cases,  if  of  a  certain  value,  might  be  removed  at  once 
from  the  district  to  the  supreme  court  by  writ  of  error.  So  that,  as  the  law 
stood  at  that  time,  a  party,  in  cases  at  common  law,  had  an  election  to  carry 
his  case,  where  it  exceeded  $2,000,  bj''  writ  of  error,  from  the  district  to  the 
circuit  court,  under  the  twenty-second  section  of  the  act  of  1789,  but  without 
the  privilege  of  proceeding  farther,  or  to  proceed  with  his  cause  at  once  to  the 
supreme  court,  passing  by  the  circuit  court.  '  But  it  appears  not  to  have  been 
the  policy  of  the  legislature  at  that  time  to  subject  the  decisions  of  the  district 
court,  in  civil  cases  at  common  law,  to  more  than  one  re-examination  in  an  ap- 
pellate court. 
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VERDEN  V,  COLEMAN. 
(22  Howard,  192,  198.    1859.) 

Appeal  from  the  Supreme  Court  of  Indiana. 

Opinion  by  Mr.  Justice  Catron. 

Statement  of  Facts. —  Coleman  sued  Verden  in  a  state  court  of  Indiana  on 
a  note  of  hand  and  a  mortgage  of  lands  to  secure  its  payment.  On  various 
pleadings  and  proofs  the  cause  was  submitted  for  judgment  to  the  court,  the 
parties  having  dispensed  with  a  jury.  Judgment  was  rendered  against  Verden, 
who  appealed  to  the  supreme  court  of  Indiana.  There  the  judgment  of  the 
circuit  court  was  affirmed.  This  occurred  on  the  26th  day  of  June,  1858. 
And  then  we  find  the  following  entry  of  record:  "And  afterwards,  to  wit,  at 
a  court  begun  and  held  on  the  2-lrth  of  May,  1858,  and  continued  from  day  to 
day  till  July  16,  1858,  at  which  time  comes  the  appellant,  by  Hon.  D.  Ma<», 
his  attorney,  and  prays  an  appeal  to  the  United  States  supreme  court,  which 
prayer  is  granted."  Bond  was  given  to  prosecute  the  appeal,  and  the  clerk 
certifies  the  record  to  be  a  true  copy  of  the  proceedings. 

§  1 10.  Cusesfi'OTn  state  courts  must  he  hrought  up  by  writ  of  error. 

No  appeal  can  be  taken  from  the  final  decision  of  a  state  court  of  last  re- 
sort, under  the  twenty-fifth  section  of  the  judiciary  act,  to  the'  supreme  court 
of  the  United  States.  A  writ  of  error  alone  can  bring  up  the  cause.  We 
refer  to  the  appendix  of  Curtis'  Digest  for  the  moda 

It  is  ordered  that  the  case  be  dismissed. 

HECHT  V.  BOUGHTOK. 
as  Otto,  235,  236.    1881.) 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
territory  of  Wyoming,  to  bring  up  for  review  the  judgment  in  a  suit  where 
there  was  not  a  trial  by  jury.  A  motion  is  now  made  to  dismiss  because  the 
case  should  have  been  brought  here  by  appeal,  and  not  by  writ  of  error.  The 
second  section  of  the  act  of  April  7,  1874,  c.  80  (18  Stat.,  pt.  3,  p.  27),  is  a& 
follows: 

"  That  the  appellate  jurisdiction  of  the  supreme  court  of  the  United  States 
over  the  judgments  and  decrees  of  said  territorial  courts  in  cases  of  trial  by 
jury  shall  be  exercised  by  writ  of  error,  and  in  all  other  cases  by  appeal,  ac- 
cording to  such  rules  and  regulations  as  to  form  and  modes  of  proceeding  as 
the  said  supreme  court  have  prescribed  or  may  hereafter  prescribe;  provided^ 
that  on  appeal,  instead  of  the  evidence  at  large,  a  statement  of  the  facts  of  the 
case  in  the  nature  of  a  special  verdict,  and  also  the  rulings  of  the  court  on  the 
admission  or  rejection  of  evidence  when  excepted  to,  shall  be  made  and  certi- 
fied by  the  court  below,  and  transmitted  to  the  supreme  court,  together  with 
the  transcript  of  the  proceedings  and  judgment  or  decree;  but  no  appellate  pro- 
ceedings in  said  supreme  court,  heretofore  taken  upon  any  such  judgment  or  de- 
cree, shall  be  invalidated  by  reason  of  being  instituted  by  writ  of  error  or  appeal ; 
and  provided  further^  that  the  appellate  court  may  make  any  order  in  any  case 
heretofore  appealed  which  may  be  necessary  to  save  the  rights  of  parties;  and 
that  this  act  shall  not  apply  to  cases  now  pending  in  the  supreme  court  of  the 
United  States,  where  the  record  has  already  been  filed." 
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§111.  Where  there  has  not  been  a  tricA  hy  jury^  «  case  must  be  hrcmght  up 
fro?n  a  territorial  court  by  appeal. 

This  statute  seems  to  us  conclusive  of  the  present  motion.  In  allowing  legal 
and  equitable  remedies  to  be  sought  in  the  same  action  before  the  territorial 
courts,  congress  saw  fit  to  establish  an  inflexible  rule  by  which  it  could  be 
determined  whether  a  case  should  be  brought  here  from  those  courts  for  review 
by  a  writ  of  error  or  appeal,  and  provided  that  cases  tried  by  a  jury  should 
come  on  writ  of  error,  and  all  others  by  appeal.  This  makes  the  form  of  pro- 
ceeding depend  on  the  single  fact  of  whether  there  has  been,  or  not,  a  trial  by 
jury.  Stringfellow  v.  Cain,  99  U.  S.,  610.  We  are  not  to  consider  the  testi- 
mony in  any  case.  Upon  a  writ  of  error  we  are  confined  to  the  bill  of  excep- 
tions, or  questions  of  law  otherwise  presented  by  the  record;  and  upon  an 
appeal,  to  the  statement  of  facts  and  rulings  certified  by  the  court  below.  The 
facts  set  forth  in  the  statement  which  must  come  up  with  the  appeal  are  con- 
clusive on  us.  Under  these  circumstances,  the  form  of  proceeding  to  get  a 
review  is  not  of  so  much  importance  as  certainty  about  what  is  to  be  done. 
We  cannot  agree  with  counsel  for  the  plaintiff  in  error  that  the  act  of  con- 
gress was  intended  to  apply  only  to  those  territories  where  the  distinction 
between  suits  at  law  and  suits  in  equity  had  actually  been  abolished.  From 
the  preamble  it  may  fairly  be  inferred  that  the  object  of  the  legislation  was  to 
prevent  embarrassments  growing  out  of  the  mingling  of  jurisdictions,  but  the 
statute  as  it  stands  clearly  applies  to  all  territorial  courts. 

Motion  grarUed. 

HURST  V.  HOLLINGSWORTH. 
(4  Otto,  111.    1W.60 

Opinion  by  WAriE,  C.  J. 

Statement  of  Facts. —  Hurst,  the  plaintiff  below,  being  in  doubt  whether 
his  case  was  one  to  be  brought  here  by  appeal  or  by  writ  of  error,  took  the  pre- 
caution of  suing  out  a  writ  of  error  and  also  of  obtaining  the  allowance  of  an 
appeal.  At  the  proper  time  he  filed  a  transcript  of  the  record  and  the  cause 
was  docketed  by  the  clerk  as  upon  a  writ  of  error ;  thereupon  the  defendant 
moved  to  docket  and  dismiss  the  appeal.  Hurst  now  appears  and  asks  leave  to 
docket  his  appeal.  The  defendant  does  not  object  to  this,  but,  treating  it  as  an 
election  for  Hurst  to  proceed  here  upon  the  appeal,  moves  to  dismiss  the  writ 
of  error. 

§  1 1 2.  Where  a  case  is  brcmght  up  both  by  appeal  and  writ  oferror^  the  court 
will  decide  on  the  hearing  which  is  proper. 

These  motions  are  all  denied.  There  was  but  one  action  in  the  court  below, 
and  there  is  but  one  record.  When  the  transcript  of  that  record  was  bix>ught 
here  by  Hurst  his  cause  was  docketed.  It  is  not  necessary  to  enter  it  twice, 
because,  out  of  abundant  caution,  and  to  guard  against  a  possible  chance  of 
dismissal,  he  has  brought  it  here  in  two  ways.  He  has  but  one  cause ;  and 
when  we  come  to  examine  it,  we  will  determine  whether  it  is  properly  here  by 
appeal  or  by  writ  of  error,  and  will  proceed  accordingly. 

Motions  denied^ 
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BURROWS  V.  THE  MARSHAL. 
(15  WaUace,  683-684.    1872.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  North  Carolina- 
Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. — Two  judgments,  as  the  appellant  represents,  were 
rendered  in  the  circuit  court,  at  Kaleigh,  November  term,  1869,  against  one 
Taylor,  in  favor  of  the  creditors  therein  named,  for  certain  specified  amounts, 
and  that  the  same  were  placed  in  the  hands  of  a  deputy  marshal  for  collection ; 
that  the  marshal  having  levied  the  executions  upon  a  certain  described  parcel 
of  land,  advertised  the  same  for  sale  according  to  law,  and  that  the  petitioner 
became  the  purchaser  thereof,  being  the  highest  bidder  at  the  sale,  for  the  sum 
of  $110,  which,  as  he  alleges,  he  paid  to  the  deputy  marshal;  that  at  the  ensu- 
ing term  of  the  court  he  applied  to  the  marshal  to  execute  to  him  as  the  pur- 
chaser a  deed  of  the  interest  so  purchased  and  paid  for  as  aforesaid ;  that  the 
marshal  having  refused  to  comply  with  the  request,  he  then  prepared  and  ten- 
dered to  the  marshal  a  proper  draft  for  a  deed,  and  requested  him  to  execute 
the  same,  which  he  refused  and  still  refuses  to  do,  and  has  given  notice  that  ho 
will  sell  the  premises  upon  other  executions  in  his  hands.  Wherefore  the  peti- 
tioner prayed  the  circuit  court  to  lay  a  rule  upon  the  appellee,  as  such  marshal, 
to  show  cause  at  the  next  term  of  the  court  why  he  should  not  make  to  him  as 
the  purchaser  a  good  and  sufficient  deed  in  fee  simple  of  the  described  tract, 
and  he  also  prayed  for  an  order  staying  all  further  proceedings  under  the  said 
other  executions  in  his  hands  towards  a  resale  of  the  premises  which  he  pur- 
chased. Subsequently  the  appellee  appeared  and  filed  an  answer,  and  the 
record  shows  that  the  court,  at  the  succeeding  November  term,  rendered 
judgment  for  the  appellee,  directing  that  the  rule  be  discharged  and  that  the 
petitioner  pay  all  costs.     Whereupon  the  petitioner  appealed  to  this  court. 

§  113.  The  discharge  of  a  rule  on  a  marshal  to  show  cause  why  he  should  not 
execute  a  deed  should  be  brought  up  by  writ  of  error. 

Such  a  motion  as  the  one  first  described  and  the  rule  granted  under  it  wero 
proceedings  at  law,  and  so  also  were  the  judgment  and  the  order  of  the  court 
•  directing  that  the  petitioner  should  pay  all  costs,  and  the  court  is  of  the  opinion 
that  the  judgment  could  not  be  removed  into  this  court  in  any  other  way  than 
by  a  writ  of  error;  that  an  appeal  will  not  lie  to  this  court  in  such  a  case  under 
the  twenty-second  section  of  the  judiciary  act,  and  that  the  appeal  must  be  dis- 
missed for  want  of  jurisdiction. 

§  114.  In  jfeneral.—  The  supreme  court  must  exercise  its  appellate  jurisdiction  in  the  form 
prescribed  by  law  —  by  appeal  or  by  writ  of  error,  according  as  the  act  provides.  Parish  v. 
EUis/  16  Pet.,  451.  In  Blaine  v.  The  Charles  Carter,*  4  Dal.,  22,  it  was  held  that  a  case  could 
be  removed  from  the  circuit  to  the  supreme  court  only  by  writ  of  error.    See  §  95. 

§  1 1 5.  C<»mmon  law  cases. —  An  action  at  common  law  must  be  removed  by  writ  of  error, 
and  a  suit  in  chancery  by  an  appeal;  if  the  proceeding  appropriate  to  one  class  of  actions  is  used 
in  the  other,  the  cause  is  not  removed,  and  the  appellate  court  has  no  jurisdiction.  (HfCol- 
lum  V.  Eager,  2  How.,  61;  Sarchet  v.  United  States,  12  Pet.,  143;  United  States  v.  Wonson,  1 
Gall.,  5;  Westcot  v.  Bradford,  4  Wash.,  492;  United  States  v.  Haynes,  2  McL.,  155,  cited.) 
Ruddick  v.  Billings,*  1  Woolw.,  830.    See  g  92. 

§  1 1 6.  An  appeal  will  not  remove  a  common  law  proceeding  to  the  supreme  court.  Salt- 
marsh  V.  Tuthill,  12  How.,  387.    See  the  case,  §§  1522-1524.     See  §  93. 

§  1 1 7.  Equity  and  admiralty  causes  must  be  brought  into  the  supreme  court  by  appeaL 
The  SaQ  Pedro,  2  Wheat.,  132  (§§  2754-55);  Welden  v.  Legate,*  1  Pin.  (Wis.),  287.    See  S  93. 

^  1 1 8.  A  writ  of  error  does  not  lie  from  the  circuit  court  of  Massachusetts  to  the  district 
court  of  Maine  to  reverse  a  judgment  in  a  case  of  admiralty  and  maiitime  jurisdiction.  Tlie 
only  remedy  is  by  appeal.    McLellan  v.  United  States,  1  Gall.,  228. 
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§  1 19.  Where  a  cause,  which  in  its  general  nature  is  equitable,  is  commenced  in  a  state 
court  in  Louisiana,  and  removed  therefrom  to  the  circuit  court  of  the  United  States,  it  should,, 
like  any  other  case  in  equity,  be  carried  to  the  supreme  court  by  appeal  and  not  by  writ  of 
error.    Surgett  v.  Lapice,  8  How.,  64. 

§  1 20.  Cases  in  equity  are  removed  from  the  circuit  courts,  and  from  district  courts  sitting 
as  circuit  courts,  by  appeal,  and  not  on  writs  of  error.  They  aCre  heard  upon  the  proofs  sent 
up  with  the  record  from  the  court  below,  and  no  new  evidence  can  be  received  in  the  supreme 
court.     Blease  v,  Garlington,  2  Otto,  6. 

§  18L  The  only  remedy  for  irregular  proceedings  by  a  circuit  judge  in  a  suit  in  equity  is 
by  an  appeal  from  the  final  decree,  and  not  by  mandaTmis,    Ex  parte  Whitney,  13  Pet.,  408. 

§  122.  Practice  where  wron^  process  is  used. —  Where  a  writ  of  error  is  not  the  proper 
process  to  bring  up  the  record,  it  does  not  follow  that  such  an  order  should  be  made  as  will 
constitute  a  bar  to  another  attempt  to  bring  the  matter  up  by  an  effectual  and  proper  process. 
The  general  rule  is,  that  the  writ  will  be  entertained,  and  a  judgment  of  affirmance  entered, 
unless  the  record  shows  some  error  of  which  the  revisory  court  can  take  cognizance.  But  to 
this  rule  there  are  exceptions;  and  it  wiU  be  proper,  in  exceptional  cases,  to  dismiss  the  writ 
without  prejudice  to  other  and  further  proceedings.  Ruddick  t?.  Billings,*  Woolw.,  830^ 
See  §  98. 

§  123.  If  an  action  at  law  is  brought  to  the  supreme  court  by  appeal  instead  6t  by  writ  of 
error,  it  must  be  dismissed.    Bevins  v.  Ramsey,  11  How.,  185. 

§  1 24.  Though  a  writ  of  error  is  the  proper  proceeding  for  bringing  before  the  supreme^ 
court  for  review  the  order  of  a  circuit  court  remanding  an  action  at  law  removed  to  it  from, 
a  state  court,  yet  if  an  appeal  was  taken,  and  it  appears  that  the  order  was  properly  made, 
the  case  will  be  retained  and  the  order  affirmed.  (Writs  of  error  and  appeals^  having  been 
previously  taken  indiscriminately  in  actions  at  law  and  in  suits  in  equity  in  such  cases,  the 
effect  of  the  irregularity  was  not  decided,  but  the  matter  was  disposed  of  on  its  merits.)- 
Babbett  v.  Clark,  13  Otto,  611. 

§126.  Seizure  case. —  On  a  question  whether  an  appeal  or  a  writ  of  error  was  the  proper 
process,  the  court  (Nelson,  J.)  rendered  the  following  opinion:  **  A  seizure  case,  such  as  the 
present  one  is,  in  which  the  parties  are  entitled  to  a  trial  by  jury,  can  only  be  reviewed  on  a 
writ  of  error.  And  if  a  writ  of  error  had  been  taken  in  this  case,  this  court  could  not  have 
entertained  it,  because  there  is  no  bill  of  exceptions ;  and  there  could  have  been  none,  as  the 
court  below  was  made  the  judge  of  both  the  law  and  the  fact.  The  record  should  have  been, 
made  up  in  form,  as  in  the  case  of  a  writ  of  error,  with  the  proper  exceptions  to  the  admis- 
sion or  rejection  of  testimony,  or  to  the  instructions  of  the  court  to  the  jury.  The  appeal  is 
dismissed  for  want  of  jurisdiction,  but  without  costs."  United  States  v.  Fifteen  Hogsheads 
of  Brandy,  5  Blatch.,  106. 

§  126.  Where  goods  are  seized  on  land  and  libeled  for  a  violation  of  the  revenue  laws,  the 
case  is  a  civil  cause,  and  must  be  removed  to  the  circuit  court  by  writ  of  error.  United  States 
V.  Thirty-seven  Barrels  of  Rum,*  1  Woods,  19. 

§  1 27.  Confiscation  proceedings  to  condemn  land,  though  in  form  actions  in  admiralty,  are 
nevertheless  proceedings  at  common  law,  and  a  writ  of  error  to  the  district  court  is  the^ 
proper  proceeding  to  review  the  judgment  in  such  cases.  Semple  v.  United  States,  Chase's 
Dec.,  262. 

§  128.  A  writ  of  error  and  not  an  appeal  is  the  proper  proceeding  for  carrying  to  the  appel* 
late  courts  cases  arising  under  the  confiscation  acts.     Brown  u  United  States,  1  Woolw.,  199. 

§  129.  An  information  for  a  forfeiture  under  the  internal  revenue  laws  cannot  be  brought, 
from  the  circuit  to  the  supreme  court  upon  appeal.  It  is  a  civil  action.  United  States  v, 
Emholt,  15  Otto,  415. 

§  1 30.  If  a  part  of  the  fund  in  a  district  court,  recovered  in  a  proceeding  for  a  forfeiture, 
consists  of  the  proceeds  of  a  coasting  license  bond,  a  proceeding  by  the  informer  for  his  share- 
of  such  penalty  is  a  proceeding  at  common  law,  and  no  appeal  lies  to  the  circuit  court  from 
the  decision  of  the  district  court  in  such  a  proceeding.  It  seems  that  a  writ  of  error  is  the 
proper  proceeding.    Westcot  v.  Bradford,  4  Wash.,  496. 

§  131.  State  courts.— Appeals  do  not  lie  from  a  state  court  to  the  supreme  court  in  any 
case.    Slaughter-house  Cases,  10  Wall.,  297.    See  the  case,  §§  1484-92.     See  §  96. 

§  132.  New  jurisdiction. —  Where  a  new  jurisdiction  is  created  by  statutory  provision 
authorizing  a  proceeding  not  known  to  the  common  law,  a  writ  of  error  will  not  lie.  Camp- 
bell V,  Strong,*  Hemp.,  195. 

§  1 33.  Territorial  court.—  Where  there  has  been  no  trial  by  jury,  a  case  must  be  brought 
up  from  the  territory  of  Wyoming  by  appeal,  and  not  by  writ  of  error.  United  States  v. 
Railroad  Co.  ,*  15  Otto,  263.    See  §  97. 

§  1 34.  A  suit  which,  in  its  nature,  is  equitable,  should  be  taken  to  the  supreme  court  of  the 
United  States  from  the  supreme  court  of  a  territory  by  appeal,  even  though  by  the  practice  in 
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the  territorial  oourte  the  distinction  between  actions  at  law  and  suits  in  equity  has  been  abol- 
ished. The  laws  or  practice  of  a  territory  cannot  regulate  the  process  hj  which  the  supreme 
court  of  the  United  States  exercisea  its  jurisdiction.  Brewster  v.  Wakefield,  82  How.,  IfjS. 
See  ^93. 

§  185.  In  the  case  of  a  proceeding  in  the  probate  court  of  Utah,  under  the  town  site  law, 
which  is  appealed  to  the  district  court,  and  from  there  to  the  territorial  supreme  court,  the 
jnnde  of  carrying  it  to  the  supreme  court  of  the  United  States  is  by  appeal  and  not  by  writ  of 
error.    Stringfellow  v,  Cain,  9  Otto,  6U;  Cannon  v,  Pratt,  id.,  619. 

§  186.  Bankruptcy. —  Where  an  assignee  in  bankruptcy  filed  a  petition  in  the  district 
court,  praying  for  the  adjustment  of  liens  and  the  sale  of  real  estate,  the  petition  was  treated 
as  a  suit  in  equity,  and  as  such  was  properly  brought  to  the  supreme  court  by  appeal,  the 
court  holding  that  if  it  was  a  part  of  the  suit  in  bankruptcy  it  was  not  appealable.  Milner.v. 
Meek,*  6  Otto,  2d6. 

§  1 87.  Jllandamufi.— -  No  appeal  lies  from  the  order  of  the  supreme  court  of  the  territory 
of  Florida  confirming  an  order  of  the  superior  court  in  issuing  a  writ  ot  mandamus.  The 
remedy  is  by  writ  of  error.    Ward  v.  Gregory,  7  Pet.,  638. 

§  1.88.  Duty  bond. —  A  suit  at  law  on  a  duty  bond  must  come  up  by  writ  of  error,  and  not 
by  appeal.    Sarchet  v.  United  States,  12  Pet.,  143. 

g  189.  Official  bond.— An  action  on  an  o^cial  bond  must  be  removed  to  the  circuit  court 
by  writ  of  error;  an  appeal  will  not  lie.    United  States  v,  Haynes,*  2  McL.,  155. 

g  140.  Foreclosure.-*  An  appeal  is  the  proper  remedy  to  bring  up  a  proceeding  in  the  nat- 
ure of  a  proceeding  to  foreclose  a  mortgage  in  chancery ;  a  writ  of  error  will  not  lie.  Marin 
V.  Lalley,  17  WaU.,  14.    See  the  case,  §^  321,  322. 

§141.  Land  claims.— -  A  proceeding  under  the  act  of  1851,  for  the  settlement  of  land  claims 
in  California,  is  of  the  nature  of  a  proceeding  in  equity,  and  an  appeal  is  the  proper  remedy. 
United  States  v.  Circuit  Judges,  3  Wall.,  673.    See  the  case,  g§  154-159. 

IV.  When  an  Appeal  ob  a  Wbtt  of  Eerob  Will  Lib. 
1.  In  General. 

SuMXABT  ~  Dirnnissal,  §  142.—  Croas-appealB,  g  148.—  Prixe  ease  iranrferred  to  mipreme  court, 
§  144,— Appeal  not  provided  for  by  law,  §  145. — Motion  to  apply  money  in  court,  g  146.— 
En*or  coram  vobie,  §  147. 

§  142.  Where  the  court  sustains  one  of  two  defenses  set  up  by  a  respondent,  and  dismisses 
the  bill  with  costs,  the  respondent  cannot  appeal.  Coming  v,  Troy  Iron  and  Nail  Factory, 
§g  148-151. 

§  1 48.  Where  a  decree  is  reversed  on  an  appeal  by  the  complainant,  there  then  remains  no 
decree  from  which  the  respondent  can  appeal.  Where  one  party  appeals,  and  the  other  de- 
sires a  more  favorable  decree,  he  must  take  a  oross-appeaL    Jbid, 

%  144.  A.  decree  was  entered  in  a  priae  case,  and  an  appeal  was  taken  to  the  circuit  court. 
The  latter  court  transferred  the  case  to  the  supreme  court.  Held,  that  the  supreme  court  had 
no  jurisdiction.    The  Alicia,  §§  162,  153. 

%  \4h.  Where  a  proceeding  under  the  act  of  1851,  for  the  settlement  of  land  claims  in  Cal- 
ifornia, was  transferred  from  the  district  to  the  circuit  court,  pursuant  to  the  provisions  of 
the  act  of  1864,  it  was  held  that  au  appeal  would  lie  {rom  the  decision  of  the  circuit  court, 
although  not  authorized  by  the  act  of  1864;  that  the  proceeding  was  of  the  nature  of  a  pro- 
ceeding in  equity.  (Justices  Field,  Grieb  and  Milleb  dissent.)  United  States  v.  Circuit 
Judges,  ^§  154r.l59. 

§  146.  Property  was  sold  in  Pennsylvania  at  judicial  sale,  and  the  money  paid  into  court 
Motions  were  then  made  by  parties  holding  judgments  to  have  the  money  applied  on  their 
judgments.  Held,  that  neither  an  appeal  nor  a  writ  of  error  would  lie  from  a  decision  on  such 
motions.    Bayard  v,  Lombard,  §  160. 

§  147.  A  writ  of  error  will  not  lie  from  a  judgment  rendered  on  a  writ  of  error  coram 
vobiH,    Pickett  v,  Legerwood,  §§  161-163. 

[Notes.— See  gg  16^187.] 


WHEN  APPEAL  OR  ERROR  WILL  LIE..  §  148. 

CORNING  V.  TROY  IRON  AND  NAIL  FACTORY. 
(15  Howard,  451-467.    1853.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mr.  Jushoe  Gbieb. 

Statement  of  Facts. —  Tlie  Troy  Iron  and  Nail  Factory  filed  their  bill  in 
the  court  below,  claiming  to  be  assignees  of  a  patent  granted  to  Henry  Burden, 
for  a  "  new  and  useful  improvement  in  the  machinery  for  manufacturing 
wrought  nails  or  spikes."  The  bill  charges  that  the  appellants,  Corning  & 
Company,  have  infringed  their  patent,  and  prays  for  an  injunction  and  an  ac- 
count of  profits,  etc.  The  answer  of  the  respondents  below  took  defense  on 
two  grounds:  First,  that  Burden  was  not  the  first  and  original  inventor  of  the 
machine  patented;  and  secondly,  that  the  respondents  used  their  machine 
under  a  license  from  the  patentee.  The  court  below  sustained  the  defense  on 
the  latter  ground,  and  entered  the  following  decree:  "  Therefore  it  is  ordered, 
adjudged  and  decreed,  that  the  said  bill  of  complaint  is  hereby  dismissed, 
with  costs  to  be  taxed,  and  that  the  defendant  have  execution  therefor." 

§  148.  Where  the  court  siMtains  one  of  two  defenseay  and  dismisses  the  bill 
with  costs,  the  respondent  cannot  appeal. 

The  case  is  now  before  us  on  a  motion  to  dismiss  the  appeal  Looking  at 
the  case  as  exhibited  to  us  by  the  record,  it  appears  to  be  an  appeal  by  respond- 
ents from  a  decree  dismissing  the  complainant's  bill  with  costs.  It  often  hap- 
pens that  a  court  may  decree  in  favor  of  a  complainant,  but  not  to  the  extent 
prayed  for  in  his  bill,  and  he  may  have  just  cause  of  appeal  on  that  account. 
But  the  prayer  of  the  respondent's  answer  is,  that  "  he  be  hence  dismissed,  with 
his  reasonable  costs  and  charges,  on  this  behalf  most  wrongfully  sustained." 
And,  having  such  a  decree  on  the  present  case,  he  cannot  have  a  more  favorable 
one.  It  is  true  that  the  petition  for  the  appeal  in  this  case  prays  only*  ^'  that 
so  much  of  such  parts  of  said  decree  as  declares,  orders,  adjudges  and  decrees 
as  follows,  to  wit:  'And  it  appearing  to  the  said  "court  that  the  said  Henry 
Burden  was  the  first  inventor  of  the  improvement,'  etc.,  may  be  reversed,  and 
that  the  appellants  may  be  restored  to  all  things  which  they  have  lost  by  rea- 
son thereof."  But  the  matter  complained  of  forms  no  part  of  the  decree  of  the 
•court  below.  It  shows  only  that  the  judge,  in  reciting  the  inducement  or  rea- 
sons for  entering  a  decree  in  favor  of  the  respondents  below,  was  of  opinion 
that  they  were  entitled  to  such  a  decree  because  they  had  succeeded  in  estab- 
lishing one  only  of  the  two  defenses  alleged  in  their  answer.  It  is  the  opinion 
of  the  court  on  a  question  of  fact  involved  in  the  case,  but  not  affecting  the  de- 
cree. If  the  decree  be  correct,  the  party  in  whose  favor  it  is  given  has  no 
right  to  complain ;  yet  his  appeal  prays  that  it  "  may  be  reversed,  and  the  ap- 
pellants restored  to  all  things  which  they  have  lost  by  reason  thereof; "  and  the 
record  shows  they  have  lost  nothing.  If  the  decree  be  reversed,  according  to 
the  prayer  of  the  appellants,  the  court  must  necessarily  enter  a  decree  for  the 
complainants  below.  This  would,  probably,  not  meet  the  views  of  the  appel- 
lants. They  have  put  themselves  in  the  anomalous  position  either  of  asking 
for  the  affirmance  of  the  decree  from  which  they  have  appealed,  or  of  request- 
ing this  court  to  reverse  a  decree  in  their  favor,  and  send  back  the  record  to 
the  court  below,  with  directions  to  enter  the  very  same  decree,  but  to  assign 
other  reasons  for  it.  The  court  were  not  bound  to  give  any  reasons  for  their 
decree.  The  law  gives  the  party  aggrieved  an  appeal  from  a  final  decree  of  an 
.inferior  court.  But  it  does  not  give  the  party  who  is  not  aggrieved  an  appeal 
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from  a  decree  in  his  favor,  because  the  judge  has  given  no  reasons,  or  recited 
insufficient  ones,  for  a  judgment  admitted  by  the  appellant  to  be  correct. 

§  1 49.  Where  a  decree  is  reversed  on  an  appeal  hy  the  complainant^  there  then 
remains  no  decree  from  which  the  respondent  can  appeal. 

There  is  a  part  of  the  history  of  this  case  which  does  not  appear  on  the 
record;  but,  being  known  to  the  court,  and  assumed  by  counsel  on  both  sides 
to  make  part  of  the  case,  it  will  be  necessary  to  notice  the  case  under  that  as- 
pect. The  decree  in  favor  of  the  appellants,  which  is  now  appealed  from,  has 
already  been  before  this  court  on  an  appeal  by  the  complainant  below.  The 
parties  were  then  fully  heard,  the  decree  of  the  circuit  court  reversed,  and  the 
case  remanded  for  further  proceedings.  It  is  reported  in  14  How.,  194.  It  ap- 
pears, therefore,  that  there  is  no  such  decree  as  that  which  is  now  complained 
of.  The  decree  of  the  circuit  court  has  been  entirely  annulled,  reversed  and 
set  aside  by  this  court.  Before  that  was  done,  the  appellants  had  a  full  hear- 
ing on  every  point  of  defense  set  up  in  their  answer.  The  court  below  had 
decided  that  the  defendant  had  a  good  defense  under  his  plea  of  license,  but 
not  under  the  plea  that  Burden  was  not  the  first  inventor  of  the  patented 
machine.  This  court  has  decided  that  the  appellant's  defense  was  insufficient 
on  both  pleas.  The  language  of  the  court  is,  14  How.,  203:  "  That  the  defend- 
ants have  failed  to  prove  that  Burden  was  not  such  first  inventor;  and,  in  our 
opinion,  the  evidence  given  by  them  on  that  point  rather  serves  to  establish  the 
originality  of  the  invention  than  to  impair  it.  The  appellants  stand  upon  the 
patent  as  the  first  which  was  granted  for  the  bending  lever;  and  they  may 
well  do  so,  until  other  evidence  than  that  in  this  record  shall  be  given  to  dis- 
prove its  originality." 

§  1 60.  Where  tfie  defendant  appeals^  and  the  complainant  desires  a  more  favor- 
able decree^  he  must  take  a  cross-appeal. 

It  is  plain,  therefore,  that,  under  the  guise  of  an  appeal  from  the  decree  of 
the  circuit  court,  this  is  an  appeal,  in  fact,  from  the  decision  of  this  court.  For 
there  is  no  other  decree  existing  in  the  case  except  the  decree  of  this  court. 
There  must  be  an  end  of  litigation  some  time.  To  allow  a  second  appeal  to  a 
court  of  last  resoit,  on  the  same  questions  which  were  open  to  dispute  on  the 
first,  would  lead  to  endless  litigation.  It  is  said  by  this  court,  in  Martin  r. 
Hunter,  1  Wheat.,  355 :  "  A  final  judgment  of  the  court  is  conclusive  upon  the 
rights  which  it  decides,  and  no  statute  has  provided  any  process  by  which  this 
court  can  revise  its  judgment."  See,  also,  Sibbald  v.  United  States,  12  Pet.,. 
488.  It  follows,  therefore,  that  when  a  complainant  has  a  decree  in  his  favor, 
but  not  to  the  ei^tent  prayed  for  in  his  bill,  and  the  respondent  appeals,  if  the 
complainant  desires  a  more  favorable  decree,  he  must  enter  a  cross-appeal,  that 
when  the  decree  comes  before  the  appellate  court  he  may  be  heard.  For,  when 
the  decree  is  either  affirmed  or  reversed  by  the  appellate  court,  it  becomes  the 
decree  of  that  court  and  cannot  be  the  subject  of  another  appeal.  But  in  this 
case,  where  the  decree  of  the  court  below  dismissed  the  bill,  no  appeal  by  the 
respondent  was  necessary.  He  had  a  full  opportunity  to  urge  every  defense 
set  up  in  his  answer.  The  printed  arguments  show  that  the  defense,  for  want 
of  originality  in  the  patent,  was  relied  upon  as  a  ground  for  affirming  the  de- 
cree of  the  court  below,  and,  as  we  have  already  shown,  was  distinctly  passed 
upon  and  overruled  by  this  court. 

§151.  Nothing  is  hrought  up  hy  a  second  appeal  except  proceedings  subsequent 
to  the  mandate, 
A  second  appeal  lies  only  when  the  court  below,  in  carrying  out  the  mandate- 
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of  this  court,  is  alleged  to  have  committed  an  error.  But,  on  an  appeal  from  the 
mandate,  it  is  well  settled  that  nothing  is  before  the  court  but  the  proceedings 
subsequent  to  the  mandate.  Whatever  was  formerly  before  the  court,  and  was 
disposed  of  by  its  decree,  is  considered  as  finally  disposed  of.  See  Htmely  v. 
Rose,  5  Cranch,  313;  The  American  and  Ocean  Ins.  Co.  v.  Canter,  1  Pet.,  511; 
The  Santa  Maria,  10  Wheat.,  431 ;  Rice  v,  Wheatly,  9  Dana,  272.  Moreover, 
as  it  is  admitted  that  the  court  below  have  not  yet  acted  upon  the  mandate  of 
this  court,  and  entered  a  final  decree  in  pursuance  thereof,  there  is  no  final  de- 
cree, from  which  only  an  appeal  can  be  taken.  See  The  Palmyra,  10  Wheat., 
602;  Chace  v.  Vasquez,  11  id.,  429. 

There  are,  therefore,  three  conclusive  reasons  for  dismissing  the  present  ap- 
peal: 1.  The  appellants  have  already  been  heard  in  this  court  on  a  former 
appeal.  2.  There  is  no  such  decree  as  that  from  which  the  appeal  purports  to 
be  taken.  3.  There  is  no  final  decree  in  the  case  from  which  an  appeal  can  be 
taken.    The  appeal  is,  therefore,  dismissed. 

THE  ALICIA. 
(7  WaUace,  571-573.    1868.) 

Statement  of  Facts. —  A  decree  of  condemnation  was  entered  in  the  dis- 
trict court  for  the  southern  district  of  Florida,  against  the  Alicia  and  her  cargo, 
on  January  9, 1863,  from  which  decree  an  appeal  was  taken  to  the  circuit  court. 
On  May  18,  1867,  an  order  was  made  in  the  latter  court  for  the  transfer  of  the 
cause  to  the  supreme  court.  Motion  to  docket  and  dismiss  because  the  record 
was  not  filed. 

§  152.  A  ^notion  to  docket  and  dismiss  wiU  not  he  entertained  where  the  cou7*t 
has  no  jurisdiction. 

Opinion  by  Ciiase,  C.  J. 

As  the  appellant  has  not  docketed  the  cause  and  filed  the  record  within  the 
time  allowed  by  the  rules  in  cases  of  appeals,  the  motion  would  be  allowed  as 
of  course,  if  the  appeal  could  be  regarded  as  taken  to  this  court  from  the  decree 
of  the  district  court.  But  the  decree  of  condemnation  in  the  court  was  ren- 
dered in  January,  1863,  and  the  appeal  to  the  circuit  court  was  allowed  and 
bond  given  in  the  same  month.  By  these  proceedings,  and  the  transmission  of  the 
record  to  the  circuit  court,  the  cause  was  duly  removed  to  that  court  under  the 
laws  regulating  appeals  at  that  time.  Subsequently,  by  the  thirteenth  section 
of  the  act  of  June  30, 1864,  provision  was  made  for  appeals  in  prize  cases  di- 
rectly from  the  district  court  to  this  court ;  and  it  was  directed  that  appeals 
from  the  circuit  courts,  in  cases  remaining  therein,  should  be  allowed  to  this  court 
in  the  same  manner  as  appeals  from  the  district  court  under  the  act.  But  it 
was  also  provided  in  the  same  section  that  prize  causes,  depending  in  the  circuit 
courts,  might  be  transferred,  upon  the  application  of  all  parties  in  interest,  to 
this  court;  and  it  was  under  this  provision  that  the  application  and  order  for 
transfer  were  made.  Can  this  court  acquire  jurisdiction  of  the  cause  through 
this  order  of  transfer? 

§  1 63.  The  supreme  court  has  no  jurisdiction  of  a  prize  case  certified  from  the 
circuit  court,  {a) 

It  cannot  be  doubted  that  the  cause  was  removed  to  the  circuit  court  by  the 
appeal  from  the  decree  of  the  district  court  in  1863.  That  decree  was  vacated 
by  the  appeal,  and  the  circuit  court  acquired  full  jurisdiction  of  the  cause.    It 

(a)  The  above  case  affirmed  In  The  Nonesuch,*  9  ^/all.,  504. 
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might,  in  its  discretion,  make  orders  for  further  proof,  and  was  fully  author- 
ized to  proceed  to  final  hearing  aud  decree  in  all  respects  as  if  the  cause  had 
been  originally  instituted  in  that  court.  Nor  can  it  be  doubted  that,  under  the 
constitution,  this  court  can  exercise,  in  prize  causes,  appellate  jurisdiction  only. 
An  appellate  jurisdiction  necessarily  implies  some  judicial  determination,  some 
judgment,  decree  or  order  of  an  inferior  tribunal,  from  which  an  appeal  has 
been  taken.  But  in  this  case  there  had  been  no  such  order,  judgment  or  decree 
in  the  circuit  court;  and  there  was  no  subsisting  decree  in  the  district  court 
from  which  an  appeal  could  be  taken.  We  are  obliged  to  conclude  that,  in  the 
provision  for  transfer,  an  attempt  was  inadvertently  made  to  give  to  this  court 
a  jurisdiction  withheld  by  the  constitution,  and,  consequently,  that  the  order  of 
transfer  was  without  eflFect.  The  cause  is  still  depending  in  the  circuit  court. 
We  must  decline,  therefore,  to  make  an  order  to  docket  and  dismiss  the  appeal; 
but  this  opinion  may  be  certified  to  that  court  for  information. 

UNITED  STATES  v.  CIRCUIT  JUDGES. 
•     (8  Wallace,  673-885.    1865.) 

Statement  op  Facts. —  A  case  under  the  act  of  March  3,  1851,  for  the  settle- 
ment of  titles  to  land  in  California,  Avas  appealed  to  the  district  court  from  the 
board  of  land  commissioners,  and  was  transferred  to  the  circuit  court  pursuant 
to  the  provisions'of  the  act  of  1S64.  The  decision  being  against  the  United 
States,  an  appeal  was  applied  for  and  refused,  and  a  mandam.u8  was  applied  for. 
The  act  of  1851  did  not,  in  terms,  provide  for  an  appeal  to  the  supreme  court. 

§164-.  An  appeal  must  he  authorized  hy  some  general  la/w  or  the  established 
practice  of  the  court. 

Opinion  by  Mb.  Justice  Nelson. 

The  question  raised  by  the  present  application  is  a  nice  one  in  practice,  and 
is  not  without  its  difficulties.  The  section  itself  does  not  provide  for  an  appeal, 
and  unless  the  case  is  governed  by  some  general  law  or  established  practice  of 
the  court  derived  from  acts  of  congress,  the  right  of  appeal  cannot  be  main- 
tained. By  the  twenty-second  section  of  the  judiciary  act,  in  cojinection  with 
the  act  of  March  3,  1803,  all  judgments  and  decrees  in  civil  actions,  and  in 
suits  in  equity  in  a  circuit  court,  brought  there  by  original  process  or  removed 
there  from  courts  of  the  several  states,  or  removed  there  hy  appeal  from  a  dis- 
trict courts  may  be  re-examined  and  reversed  or  affirmed  in  the  supreme  court. 
It  is  said  that  the  present  case  was  not  brought  into  the  circuit  by  an  appeal 
from  the  district  court,  and  hence  is  not  within  the  provision.  The  case,  as  we 
have  seen,  comes  into  the  circuit  under  the  fourth  section  of  the  act  of  1864, 
not  by  appeal,  but  by  an  order  of  the  district  court  transferring  it  to  the  cir- 
cuit. This  fourth  section  was  taken  from,  or  part  of  it,  at  least,  is  but  a  tran- 
script of  the  eleventh  section  of  an  act  of  congress  passed  May  8,  1792.  The 
act  provided  that  in  all  suits  and  actions  in  any  district  court  of  the  United 
States  in  which  it  shall  appear  that  the  judge  is  in  any  way  interested,  or  has 
been  counsel  for  either  party,  it  shall  be  his  duty  to  cause  the  fact  to  be  entered 
in  the  minutes  of  his  court,  and  order  an  authenticated  copy  thereof,  with  all 
the  proceedings  in  the  suit,  to  the  next  circuit  court,  which  court  shall  there- 
upon take  cognizance  of  the  case,  and  hear  and  determine  the  same.  And  a 
similar  provision  will  be  found  in  the  act  of  March  2,  1809  (1  Stat,  at  Large, 
534),  in  case  of  the  disability  of  the  district  judge  to  perform  the  duties  of  his 
office  during  such  disability.     The  cases  are  transferred  by  the  clerk  on  the 
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order  of  the  circuit  judge.  And  a  like  provision  is  found  in  the  act  of  March 
3, 1821  (3  Stat,  at  Large,  643),  in  case  of  the  relationship  of  the  judge  to  either 
of  the  parties  to  the  suit. 

§  155.  An  appeal  lies  from  the  circuit  in  a  case  transferred  froDi  the  district, 
aUhauyh  the  act  does  not  provide  for  an  appeal. 

Now,  these  acts,  as  will  be  seen  from  their  date,  have  been  in  force  from  an 
early  period,  and  it  has  never  been  doubted  but  that  the  judgments  and  decrees 
rendered  in  the  circuit  court  were  subject  to  be  re-examined,  reversed  or 
aflBrmed  by  the  supreme  court,  as  in  any  other  case  under  the  twenty-second 
section  of  the  judiciary  act.  A  case  was  before  us  at  the  present  term  that  had 
been  transferred  to  the  circuit  under  the  act  of  1792.  The  law  providing  for 
the  transfer  of  the  case  from  the  district  court  to  the  circuit  was  regarded  as 
enlarging  the  cases  provided  for  in  the  twenty-second  section,  and  virtually 
incorporated  therein  a  removal  by  transfer,  when  thus  authorized,  to  the  circuit, 
in  addition  to  the  cases  of  removal  by  appeal  as  provided  for  in  that  section. 
It  will  be  observed  that  this  fourth  section  of  the  act  of  1864  provides  for  a 
compulsory  transfer  only  in  the  case  of  an  interest  of  the  judge  m  the  land  in 
controversy.  But  suppose  he  has  been  counsel  in  the  cause,  or  disabled  by  sick- 
ness, or  by  reason  of  relationship  to  either  of  the  parties,  this  fourth  section 
does  not  provide  for  the  disability.  The  cases  were,  however,  already  provided 
for  by  the  acts  of  1792,  1809  and  1821,  and  they  are  peremptory,  that,  on 
application  of  the  counsel  of  either  party,  the  case  shall  be  transferred  to 
the  circuit  court.  The  construction,  therefore,  contended  for,  would  present  the 
singular  inconsistency  of  a  denial  of  an  appeal,  in  case  of  the  interest  of  the 
judge  in  the  subject  matter  of  the  controversy,  but  its  allowance  in  case  of  a 
transfer,  when  he  had  been  counsel  in  the  cause,  or  general  disability  to  dis- 
charge his  duties,  or  in  case  of  relationship  to  either  of  the  parties.  The 
remaining  clause  of  this  section  makes  it  optional  with  the  judge  to  transfer 
other  causes  arising  under  the  act  of  1851,  affecting  the  title  to  lands  within 
the  corporate  limits  of  a  city  or  town,  and  then  both  judges  may  sit.  But 
whether  the  transfer  is  optional  or  compulsory,  cannot  vary  its  legal  effect.  If 
made  at  all,  it  must  be  by  the  authority  of  the  fourth  section  —  by  the  author- 
ity of  law  —  the  same  as  in  the  case  of  interest  of  counsel,  or  general  disability 
of  the  judge,  or  from  relationship,  and  falls  witfiin  the  practice  applicable  to 
these  cases.  This  clause  is  subject  to  an  additional  objection;  for,  as  the  trans- 
fer is  optional,  and  may  be  granted  or  not,  if  the  decree  or  judgment  of  the 
circuit  court  is  not  matter  of  appeal,  or  writ  of  error,  whether  any  appeal  be 
permitted  or  not  in  the  case,  is  within  the  power  of  the  district  judge.  If  he 
retains  the  case  and  determines  it,  an  appeal,  it  is  admitted,  lies;  if  he  transfera 
the  case,  and  the  decree  or  judgment  is  in  the  circuit,  it  must  be  denied.  We 
think  congress  could  hardly  have  intended  this  result.  It  places  the  right 
of  an  appeal,  not  on  the  judgment  of  the  circuit  judge  who  rendered  it,  but  in 
the  discretion  of  the  judge  of  the  district  court. 

§  1 56.  A  case  under  the  act  of  185 1^  to  settle  land  titles  in  California^  is  in  the 
nature  of  a  proceeding  in  equity^  and  an  appeal  is  the  proper  renudy. 

It  is  urged  that  the  proceedings  under  the  act  of  1851,  concerning  California 
land  titles,  are  special,  and  are  not  to  be  regarded  as  cases  either  in  law  or 
equity.  The  law  is  general,  and  concerns  the  title  to  the  whole  of  the  real 
property  of  the  state.  Many  of  the  provisions  of  this  law  are  taken  from  the 
act  of  May  26,  1824,  which  provided  for  the  trial^  of  claims  under  imperfect 
Spanish  and  French  grants  within  the  state  of  Missouri  before  the  district  judge 
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of  that  district.  These  were  grants  under  the  protection  of  the  treaty  of  San 
Ildefonzo.  The  proceedings  were  informal,  like  those  under  the  act  of  1851. 
The  claims  were  to  be  determined  according  to  the  law  of  nations,  the  stipula- 
tions of  the  treaty,  the  several  acts  of  congress  in  relation  thereto,  the  laws  and 
ordinances  of  the  government  from  which  the  titles  were  derived.  The  pro- 
ceedings were  regarded  as  in  the  nature  of  a  proceeding  in  equity,  though  the 
analogy  was  not  very  close,  the  decision  on  the  claim  being  in  the  form  of  a 
decree.  The  proceedings  under  the  act  of  1851,  we  think,  should  be  regarded 
in  the  same  light  —  in  the  nature  of  a  proceeding  in  equity.  The  form  of  the 
decision  has  always  been  in  conformity  thereto.  An  appeal  is  the  appropriate 
mode  of  bringing  the  case  up  to  the  appellate  court  for  review,  and  such  has 
been  the  uniform  practice  under  the  act. 

Upon  the  whole  our  conclusion  is,  that  an  appeal  lies  in  behalf  of  the  United 
States. 

Dissenting  opinion  by  Mb.  Justice  Field,  Justices  Gbieb  and  Miller  con- 
curring. 

Unable  to  concur  in  the  opinion  of  a  majority  of  the  court,  which  has  just 
been  read,  I  will  proceed  to  give  the  grounds  of  my  dissent. 

§  167.  The  mpreme  court  has  no  appellate  jurisdiction  unless  expressly  con- 
ferred. 

The  supreme  court,  by  the  constitution,  takes  its  appellate  jurisdiction  over 
cases  '^  with  such  exceptions  and  under  such  regulations  as  the  congress  shall 
make."  And  the  designation,  bj''  acts  of  congress,  of  the  cases  to  Avhich  this 
jurisdiction  shall  extend,  has  uniformly  been  held  to  be  a  legislative  declaration 
that  all  other  cases  are  excepted  from  it.  Thus  in  Wiscart  v,  Dauchy,  3  Dall., 
327,  which  was  decided  as  early  as  1796,  the  court  said  that  if  congress  had 
not  provided  any  rule  to  regulate  its  proceedings  on  appeal,  it  could  not  exer- 
cise an  appellate  jurisdiction,  and,  if  a  rule  were  provided,  the  court  could  not 
depart  from  it.  And  in  Clarke  v,  Bazadone,  1  Cranch,  212,  it  was  decided  that 
a  writ  of  error  did  not  lie  from  this  court  to  the  general  court  for  the  territory 
northwest  of  the  Ohio,  because  congress  had  not  by  its  legislation  authorized 
such  writ.  It  was  urged,  on  the  argument,  that  the  judicial  power  under  the 
constitution  extended  to  all  cases  arising  under  the  constitution  and  laws  of  the 
United  States,  and  to  controversies  in  which  the  United  States  were  a  party; 
and  that  the  supreme  court  had  appellate  jurisdiction  in  all  these  cases,  with 
such  exceptions  and  under  such  regulations  as  congress  might  make ;  that  con- 
gress had  made  no  exception  in  that  case,  which  was  one  arising  under  the  laws 
of  the  United  States,  and  no  regulation  was  necessary  to  give  the  court  the 
appellate  power;  that  it  derived  that  from  the  constitution  itself.  But  the 
court  adhered  to  its  previous  ruling,  although  observing  at  the  same  time  that 
from  the  manifest  errors  on  the  face  of  the  record  it  felt  every  disposition  to 
support  the  writ. 

In  Durousseau  v.  The  United  States,  6  Cranch,  307,  the  subject  was  again  con- 
sidered, and  the  court  held  that,  though  its  appellate  powers  were  given  by  the 
constitution,  they  were  limited  and  regulated  by  the  judicial  act  and  such  other 
acts  as  had  been  passed  on  the  subject.  "  When  the  first  legislature  of  the 
Union,"  said  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
*^  proceeded  to  carry  the  third  article  of  the  constitution  into  effect,  they  must 
be  understood  as  intending  to  execute  the  power  they  possessed  of  making 
exceptions  to  the  appellate  jurisdiction  of  the  supreme  court.    They  have  not,  in- 
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deed,  made  these  exceptions  in  express  terms.  They  have  not  declared  that  the 
appellate  power  of  the  court  shall  not  extend  to  certain  cases ;  but  they  have 
described  affirmatively  its  jurisdiction,  and  its  affirmative  description  has  been 
understood  to  imply  a  negative  on  the  exercise  of  such  appellate  power  as  is 
not  comprehended  within  it."  And,  in  illustration  of  this  principle,  reference 
is  made  to  the  provision  of  the  law  which  allows  a  writ  of  error  to  a  judgment 
of  the  circuit  court,  where  the  matter  in  controverey  exceeds  the  value  of 
$2,000.  "  There  is  no  express  declaration,"  said  the  chief  justice,  "  that  it  will 
not  lie  where  the  matter  in  controvers}'^  shall  be  of  less  value.  But  the  court 
considers  this  affirmative  description  as  manifesting  the  intent  of  the  legislature 
to  except  from  its  appellate  jurisdiction  all  cases  decided  in  the  circuits  where 
the  matter  in  controversy  is  of  less  value,  and  implies  negative  words." 

It  follows,  therefore,  that  the  appellate  jurisdiction  of  this  court  exists  only 
in  those  cases  in  which  it  is  expressly  granted.  In  conformity  with  this  prin- 
ciple, it  has  been  held  that  such  jurisdiction  does  not  extend  to  final  judgments 
in  criminal  cases,  it  not  having  been  conferred  by  congress.  A  question  arising 
in  a  criminal  case  can  only  be  brought  before  this  court  for  decision  upon  a 
certificate  of  a  division  of  opinion  between  the  judges  of  the  circuit  court. 
Forsyth  v.  The  United  States,  9  How.,  571.  So,  under  the  judiciary  act  of 
1789,  jurisdiction  to  review  a  judgment  or  decree  of  the  circuit  court,  rendered 
in  an  action  brought  before  it  from  the  district  court  on  writ  of  errors  was  de- 
nied, as  the  act  only  mentioned  judgments  and  decrees  brought  before  the  cir- 
cuit court  071  appeal  from  the  district  court.  United  States  v,  Goodwin,  7 
Cranch,  108.  The  act  of  July  1,  186:1,  under  which  the  circuit  court  acquired 
jurisdiction  over  this  case,  makes  no  provision  for  an  appeal  from  the  decree  of 
the  court,  or  for  any  re-examination  of  the  decree  by  the  supreme  court.  If  an 
appeal  exists,  it  must  be  found  in  the  amendatory  judicial  act  of  March  3, 1803, 
or  in  the  act  of  March  3,  1851,  to  ascertain  and  settle  private  land  claims 
in  the  state  of  California.  The  judiciary  act  of  1789  only  provides  for  a  re- 
view upon  a  writ  of  error  of  the  final  judgments  and  decrees  of  the  circuit 
court  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000.  It  is 
the  act  of  1803  which  extends  the  appellate  power  of  the  court  to  a  review  of 
final  judgments  and  decrees  brought  up  on  appeal  when  the  matter  in  dispute 
is  of  the  like  amount  or  value;  and  it  limits  the  review  to  judgments  and  de- 
crees rendered  in  "cases  of  equity,  of  admiralty  and  maritime  jurisdiction,  and 
of  prize  or  no  prize."  Subsequent  acts  of  congress  have  reduced  the  required 
amount  or  value  of  the  matter  in  dispute  in  some  cases  —  as  in  suits  for  the 
protection  of  copyrights  and  patents ;  but  in  none  of  them  is  there  any  change 
in  the  character  of  the  case  in  which  the  judgment  or  decree  of  the  circuit 
court  can  be  reviewed  on  appeal.  Where  a  review  of  the  action  of  the  circuit 
court  upon  any  other  matter  is  intended,  it  is  authorized  by  special  provision 
in  the  act  creating  the  proceeding. 

§168.^  proceeding  under  the  act  of  1851^  to  settle  land  titles  in  California^ 
is  not  a  proceeding  in  equity. 

The  question,  then,  upon  the  act  of  1803  is,  whether  its  terms  embrace  a 
proceeding  taken  for  the  ascertainment  and  settlement  of  a  claim  to  land  de- 
rived from  the  Spanish  or  Mexican  governments?  Such  a  proceeding  is  not  a 
suit  in  admiralty,  of  course,  nor  is  it  a  suit  in  equity,  as  those  terms  are  there 
used.  By  those  terms  is  meant  a  regular  proceeding  in  a  court  of  justice  for 
relief  on  equitable  grounds  in  contradistinction  to  an  action  at  law  for  the  en- 
forcement of  legal  rights — a  proceeding  which  can  only  be  sustained  when. 
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plain,  adequate  and  complete  remedy  cannot  be  had  at  law.  The  act  mentions 
the  pleadings  by  which  the  suit  is  to  be  conducted ;  it  requires  a  transcript  of 
the  bill,  answer  and  deposition  to  be  transmitted  to  the  supreme  court  on  ap- 
peal, clearly  indicating  the  nature  of  the  proceeding  to  which  it  refers.  The 
proceeding  for  the  confirmation  of  a  California  land  claim  is  of  a  very  different 
character;  is  governed  by  different  principles,  and  supported  by  different  evi- 
dence. It  is  a  proceeding  taken  under  a  statute  conferring  a  peculiar  and 
limited  jurisdiction,  created  for  the  purpose  of  enabling  the  government  to  sep- 
arate private  lands  from  the  public  domain,  and  to  discharge  its  political  obli- 
gations under  the  treaty  of  cession.  It  is  in  the  nature  of  an  inquisition  of 
the  government,  invoked  by  the  petition  of  the  claimant,  and  governed  by  the 
stipulations  of  the  treaty,  the  law  of  nations,  the  laws,  usages  and  customs  of 
the  former  government,  the  principles  of  equity  and  the  decisions  of  the 
supreme  court,  so  far  as  they  are  applicable.  Though  the  principles  of  equity 
are  to  constitute  one  ground  of  the  decision,  the  proceeding  has  nothing  in  it 
whatever  which  will  justify  its  designation  as  a  suit  in  equity  as  those  terms 
are  used  in  the  act  of  1803.  The  heads  of  the  different  departments  are  often 
required  by  acts  or  resolutions  of  congress  to  settle  claims  for  losses  and  liabil- 
ities incurred  on  behalf  of  the  government,  or  in  the  attempted  performance 
of  contracts  on  the  principles  of  equity.  Thus,  in  the  case  of  De  Groot,  who 
asserted  claims  for  furnishing  materials  for  the  Washington  aqueduct,  the  reso- 
lution of  congress  directed  the  secretary  of  war  to  settle  the  claims  "  on  the 
principles  of  justice  and  equity."  12  Stat,  at  Large,  874.  Yet  no  one  would 
pretend  that  the  proceeding  before  the  secretary  was  a  suit  in  equity,  as  these 
terms  are  understood  in  a  legal  sense.  Nor  is  an  application  for  a  patent,  or  a 
proceeding  for  the  assessment  of  damages,  where  private  property  is  taken  for 
public  purposes,  a  suit  of  that  nature.  Nor  would  such  special  proceeding  lose 
its  distinctive  and  special  character  if  by  an  act  of  congress  it  was  made  sub- 
ject to  review  on  appeal  by  the  district  court  of  the  United  States.  These 
cases  belong  to  that  class  of  controversies  which  are  properly  the  subjects  of 
administrative  regulation,  and  do  not  become  converted  into  suits  in  equity 
because  judicial  agency  is  brought  in  to  aid  the  administrative  proceeding. 
They  may  be  submitted  to  the  entire  disposition  of  a  board  of  commissioners 
without  the  violation  of  any  principle,  just  as  the  California  land  cases  are 
submitted  in  the  first  instance  to  such  board  for  investigation. 

The  act*  of  March  3,  1851,  does  not  provide  for  any  consideration  by  the 
circuit  court  of  cases  of  this  character.  The  jurisdiction  over  these  cases  is  by 
that  act  vested,  in  the  first  instance,  in  a  board  of  commissioners,  and  after- 
wards, on  appeal  from  the  decision  of  the  board,  in  the  district  court.  From 
the  decrees  of  the  district  court  an  appeal  lies  directly  to  the  supreme  court. 
The  language  of  the  act  is  "  that  the  district  court  .  .  .  shall,  on  applica- 
tion of  the  party  against  whom  judgment  is  rendered,  grant  an  appeal  to  the 
supreme  court  of  the  United  States."  The  act  of  July  1,  1864,  authorizes  a 
transfer  from  the  district  court  to  the  circuit  court  of  cases  of  this  kind,  where 
the  district  judge  is  interested  in  the  land,  the  claim  to  which  is  pending  before 
him,  and  also  where  the  case  affects  the  title  to  lands  within  the  corporate 
limits  of  any  city  or  town ;  but  it  does  not  confer  any  right  of  appeal  from  the 
action  of  the  circuit  court  in  these  cases  after  they  are  transferred.  It  is  con- 
tended, however,  by  counsel,  that  the  right  of  appeal  goes  with  the  transfer  of 
the  case.  The  argument  is,  that  there  is  no  rule  for  the  decision  of  the  case 
after  it  is  transferred,  unless  the  provisions  of  the  act  of  1851  on  this  point  are 
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considered  as  governing;  and  that  it  is  not  to  be  presumed  that  congress  intended 
that  the  right  of  appeal  from  the  decision  should  depend  upon  the  contingency 
of  the  district  judge  having  an  interest  in  the  claim,  or  the  fact  that  some  of 
the  lands  involved  are  situated  within  the  limits  of  a  corporate  city.  The 
answer  to  the  first  head  of  the  argument  is  found  in  the  fact  that  the  rules  pre- 
scribed by  the  act  of  1851  would  govern,  independent  of  their  statutory  enact- 
ment. Whether  a  title,  alleged  to  have  been  acquired  under  the  former 
government,  was  in  fact  thus  acquired,  and  entitled  to  recognition  after  a 
change  of  sovereignty  by  the  new  government,  would  necessarily  depend  upon 
the  laws,  customs  and  usages  of  the  former  government,  the  laws  of  nations, 
the  stipulations  of  the  treaty  by  which  a  change  of  jurisdiction  was  effected, 
and  the  considerations  which  should  govern  a  just  nation  in  treating  of  the 
property  of  its  newly  acquired  subjects,  as  explained  by  the  highest  tribunal  of 
the  country. 

§  1 59.  Where  congress  omits  to  provide  for  an  appeal^  its  intention  is  that  no 
appeal  will  lie. 

And  as  to  the  second  head  of  the  argument,  it  may  be  suggested  that  it 
would  be  a  reasonable  position  to  assume  that  congress,  in  passing  the  act  in 
question,  understood  the  meaning  of  the  language  it  used,  and  recognized  the 
difference  between  the  district  and  circuit  courts  of  the  United  States,  and 
when  it  omitted  to  provide  any  appeal  from  the  decree  of  the  circuit  court,  it 
intended  that  none  should  exist.  There  is  no  repugnancy  between  the  acts  of 
1851  and  1864.  Reading  them  together,  it  would  seem  to  be  clear  that  con- 
gress intended  that  when  a  case  was  decided  by  the  district  court  an  appeal 
should  lie;  but  when  decided  by  tl\e  circuit  court,  its  decision  should  be  final. 
There  is  nothing  singular  in  a  provision  of  this  kind,  and  if  there  were,  it  is 
sufficient  that  such  was  the  will  of  the  legislature.  In  matters  of  survey,  which 
oftentimes  determine  the  value  of  the  whole  claim,  the  decision  of  the  circuit 
court  is  admitted  to  be  final,  made  so  in  express  terms  by  the  act.  Is  there 
any  more  reason  for  doubting  the  disposition  of  congress  to  trust  to  that  court 
the  final  settlement  of  the  title,  than  there  is  to  trust  the  final  settlement  of 
the  boundaries  of  the  land  when  the  title  is  confirmed? 

But  it  is  not  necessary  to  rest  this  matter  upon  reasons  of  this  nature.  The 
absence  of  a  provision  allowing  an  appeal  was  not  an  oversight  on  the  part  of 
congress.  It  is  evident,  from  the  general  language  of  the  act,  and  the  object 
sought  to  be  accomplished  by  it,  that  it  was  the  intention  of  the  legislature  to 
give  finality  to  the  action  of  the  circuit  court.  The  act  was  designed,  as  its 
name  purports,  to  expedite  the  settlement  of  titles  to  land  in  the  state.  Great 
delays  and  embarrassments  were  found  to  exist  in  determining  the  location  and 
boundaries  of  tracts  confirmed  after  the  question  of  title  had  been  adjudicated. 
The  hearing  by  the  district  court  of  exceptions  to  surveys  returned  by  the  sur- 
veyor-general, interposed  by  parties  possessing  or  asserting  adverse  interests, 
the  taking  of  depositions,  the  discussion  of  counsel,  and  the  modifications  or 
new  surveys  sometimes  ordered,  necessarily  occupied  the  time  usually  taken  by 
an  ordinary  suit  at  law.  Then  followed  the  right  of  appeal  to  the  supreme 
court  from  the  action  of  the  district  court,  not  merely  b}^  the  original  contest- 
ants to  the  proceeding,  but  by  third  parties  intervening,  whether  adjoining 
proprietors,  purchasers  under  the  original  grantee,  or  persons  claiming  by  pre- 
emption, settlement,  or  other  right  under  the  United  States.  To  obviate  the 
delays  and  expense  necessarily  attending  proceedings  of  this  character,  partic- 
ularly as  occasioned  by  the  appeal  to  the  supreme  court,  and  to  relieve  that 

441 


§  159.  APPEALS  AND  WRITS  OF  ERROR. 

tribunal,  burdened  by  a  crowded  docket,  the  act  limited  its  jurisdiction  to  cases 
in  which  appeals  were  then  pending,  and  vested  jurisdiction  in  the  circuit  court 
over  cases  in  which  appeals  might  be  subsequently  taken.  When  from  the 
•decree  of  the  district  court,  approving  or  correcting  the  survey,  no  appeal  had 
been  taken,  "  no  appeal,"  says  the  act,  "  to  that  court  shall  be  allowed,  but  an 
appeal  may  be  taken,  within  twelve  months  after  this  act  shall  take  effect,  to 
the  circuit  court  of  the  United  States  for  California,  and  said  court  shall  pro- 
ceed to  fully  determine  the  matter." 

Following  these  provisions  is  the  section  which  directs  that  when  the  dis- 
trict judge  is  interested  in  any  land,  the  claim  to  which,  under  the  act  of  March 
3,  1851,  is  pending  before  him  on  appeal  from  the  board  of  commissioners,  the 
<5ase  shall  be  transferred  to  the  circuit  court,  "  which  shall  thereupon  take  juris- 
diction and  determine  the  same."  The  act  then  proceeds  as  follows:  "The 
said  district  courts  may  also  order  a  transfer  to  the  said  circuit  court  of  any 
other  cases  arising  under  said  act,  pending  before  them,  affecting  the  title  to 
lands  within  the  corporate  limits  of  any  city  or  town,  and  in  such  cases  both 
the  district  and  circuit  judges  may  sit."  The  answer  to  the  last  objection  will 
be  more  obvious  if  reference  is  made  to  the  circumstances  under  which  the  act 
of  1864  was  passed,  as  given  in  the  opinion  of  the  circuit  court.  These  circum- 
stances are  not  referred  to  for  the  purpose  of  controlling  the  construction  of 
the  language  of  the  act,  but  in  answer  to  suppositions  as  to  the  intention  of 
congress.  At  the  passage  of  the  act  there  were  only  two  cases  pending  in  the 
district  courts  of  California,  with  reference  to  which  the  authority  conferred  by 
the  clause  in  question  could  be  exercised, —  the  case  of  the  city  of  San  Fran- 
cisco, and  the  case  of  the  city  of  Sonoma,  both  against  the  United  States.  The 
first  case  had  been  pending  in  the  district  court  for  over  eight  years.  In  the 
meantime  the  city  had  extended  in  all  directions,  and  interests  of  vast  magni- 
tude had  grown  up,  which  demanded  that  the  title  to  the  land  upon  which  the 
city  rested  should  be,  in  some  way,  speedily  and  finally  settled.  The  land 
commissioners  had  adjudged  that  the  claim  of  the  city  was  valid  within  cer- 
tain described  limits.  The  United  States,  through  their  highest  legal  officer, 
had  assented  to  this  adjudication,  and  the  principal  question  on  appeal  before 
the  district  court  was  as  to  the  additional  quantity  claimed  over  the  quantity 
confirmed.  The  case  of  the  city  of  Sonoma  had  been  likewise  pending  in  the 
district  court  on  appeal  for  over  eight  yesivs.  In  this  case  the  United  States 
had,  through  the  attorney-general,  signified  their  assent  to  a  confirmation  of 
the  decree  of  the  board,  and  the  principal  question  on  appeal  here  was  also  as 
to  the  additional  quantity  claimed  by  the  city.  It  was  under  these  circum- 
stances that  the  law  was  passed  authorizing  a  transfer  of  these  cases  to  the 
circuit  court.'  If  an  appeal  from  its  action  had  been  intended,  no  beneficial 
object  would  have  been  accomplished  by  the  transfer,  for  the  same  delay  would 
follow  an  appeal  from  the  circuit  court  as  would  follow  an  appeal  from  the 
district  court.  Nor  can  any  reason,  in  that  view,  be  assigned  for  allowing  both 
the  district  and  circuit  judges,  if  they  desired,  to  sit  in  the  hearing  of  these 
<^ases. 

The  acts  of  1792,  1809  and  1821,  which  authorize  a  transfer  of  causes  from 
the  district  court  to  the  circuit  court,  where  the  district  judge  is  interested,  or 
has  been  counsel  in  the  case,  or  is  disabled  from  performing  the  duties  of  his 
office,  or  is  related  to  either  of  the  parties,  have  no  bearing  upon  the  question 
under  consideration.  They  do  not  confer  any  right  of  appeal  from  the  action 
of  the  circuit  court  after  the  cases  are  transferred,  or  any  right  to  have  such 

443 


WHEN  APPEAL  OR  ERROR  WILL  LIE.  g  15P, 

action  reviewed  on  writ  of  error.  Such  right,  when  it  exists,  depends  upon  the 
■acts  of  1789  and  1803 ;  that  is,  upon  the  nature  of  the  case,  and  the  amount  or 
value  of  the  matter  in  controversy ;  and  the  latter  act,  which  is  the  only  one 
relating  to  appeals,  does  not  cover,  as  I  have  endeavored  to  show,  a  decree  in 
a  proceeding  for  the  settlement  of  a  California  land  claim,  where  the  right  or 
title  is  alleged  to  have  been  derived  from  the  Spanish  or  Mexican  governments. 

BAYARD  V.  LOMBARD. 
(9  Howard,  630-553.    1849.) 

Opinion  by  Me.  Justice  Gbieb. 

Statement  of  Facts. —  This  case  has  been  brought  here,  both  by  writ  of 
error  and  appeal,  for  the  purpose  of  reviewing  the  decision  of  the  circuit  court 
for  the  eastern  district  of  Pennsylvania,  with  respect  to  the  lien  of  judgments 
obtained  in  that  court.  But  as  we  are  of  opinion  that  the  ruling  of  the  circuit 
court  on  this  subject  is  not  properly  before  us  on  the  record,  we  cannot  consent 
to  volunteer  an  expression  of  our  judgment  upon  it,  however  much  it  may  be 
desired  by  the  parties.  A  brief  statement  of  the  histohy  of  the  case,  and  of 
the  peculiar  practice  of  the  courts  of  Pennsylvania  on  this  subject,  will  make 
it  apparent  that  the  decision  of  the  court  below  involving  this  question  is  not 
properly  before  us,  either  by  the  appeal  or  the  writ  of  error. 

The  record  shows  that  Lombard  and  Whitmore  obtained  a  judgment  against 
Bayard,  the  nominal  plaintiff  in  error  in  this  case,  on  a  bond  for  $62,420,  con- 
ditioned for  the  payment  of  $31,210.  An  execution  on  this  judgment  was  issued, 
returnable  to  April  term,  1846,  on  which  the  marshal  returned  a  levy  on  cer- 
tain lands  of  the  defendant  situate  in  Lancaster  county,  and  within  the  eastern 
district  of  Pennsylvania.  An  inquisition  was  held,  and  the  property  con- 
demned, according  to  the  practice  and  laws  of  that  state.  A  venditioni  exponas 
was  afterwards  issued,  on  which  the  marshal  returned  that  he  had  sold  the 
property  levied  on  for  the  sum  of  $61,200.  These  proceedings  are  admitted  to 
be  all  regular  and  according  to  law.  In  Pennsylvania,  a  judicial  sale  discharges 
the  land  sold  from  all  liens,  except  (now)  prior  mortgages.  When,  therefore, 
land  is  once  sold  on  execution,  and  converted  into  money,  all  persons  who  claim 
to  have  liens  upon  it  by  judgment  or  otherwise  (with  a  few  exceptions)  are 
compelled  to  follow  the  money  or  lose  their  security.  Hence  it  often  happens, 
that,  when  money  is  made  by  sale  of  land  on  a  junior  judgment,  the  plaintiff 
does  not  obtain  satisfaction,  and  is  sometimes  involved  in  a  fresh  litigation  with 
creditors  claiming  to  have  prior  liens.  In  these  contests  the  defendant  is 
usually  an  indifferent  spectator.  For  many  years  there  was  no  settled  prac- 
tice as  to  the  mode  in  which  these  new  disputes  should  be  litigated.  In  some 
districts  the  sheriff  paid  the  money  in  his  hands  to  such  parties  as  he  thought 
best  entitled  to  it,  and  took  an  indemnity  against  other  claimants,  who 
were  thus  compelled  to  seek  their  remedy  by  suit  on  his  bond.  In  other  dis- 
tricts, the  sheriff  avoided  responsibility  by  paying  the  money  into  court, 
and  leavmg  the  claimants  to  settle  their  controversies  in  such  manner  as  the 
court  might  order  or  the  parties  elect.  In  such  cases,  the  court  usually  dis- 
posed of  the  money  on  the  motion  of  the  parties  interested,  by  ordering  the 
liens  to  be  paid  in  the  order  of  their  priority,  as  certified  by  the  clerk.  But  as 
it  not  unfrequently  happened  that  the  junior  judgment  creditors  contested  the 
validity  of  the  lien  of  the  older  judgment,  because  it  was  not  regularly  re- 
vived, or  for  other  reasons;  or  challenged  it  for  fraud  and  collusion;  or  insisted 
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that  it  had  been  paid  in  whole  or  in  part,  it  became  necessary  that  the  court 
should  in  some  way  try  and  decide  these  questions  thus  raised  by  new  parties 
before  any  proper  disposition  could  be  made  of  the  money.  In  such  cases 
where  the  counsel  expected  questions  to  arise  which  they  might  desire  to  have 
reviewed  b}^  writ  of  error,  they  took  care,  by  the  form  of  an  amicable  action, 
or  by  case  stated  in  the  nature  of  a  special  verdict,  to  shape  the  proceedings  in 
such  form  and  with  such  parties  that  a  writ  of  error  would  lie  in  favor  of  those 
who  felt  aggrieved  by  the  decision  of  the  court.  But  it  was  conceded  by  all, 
that,  if  the  money  was  distributed  by  the  court  on  motion,  a  writ  of  error 
could  not  reach  the  proceeding,  and  the  decision  of  the  court' was  conclusive 
on  all  parties.  See  Gratz  v.  Lancaster  Bank,  17  Serg.  &  Kawle,  279.  Such 
was  the  practice  in  the  courts  of  Pennsylvania  till  the  year  1827,  when  an  act 
of  assembly  was  passed,  requiring  the  court  to  direct  an  issue  in  such  cases, 
at  the  request  of  any  claimant,  and  to  give  notice  to  all  persons  interested; 
and  allowing  a  writ  of  error  where  the  issue  was  tried  by  a  jury,  and  an  appeal 
when  the  question  was  submitted  to  the  court.  In  the  case  before  us,  the  mar- 
shal paid  the  money  into  court,  and  motions  were  made  by  the  Bank  of  Mid- 
dletown  and  others  for  leave  to  take  it  out  of  court,  which  were  resisted  by 
Lombard  and  Whitmore,  the  plaintiflFs  in  the  judgment.  The  court  appointed 
an  auditor  to  make  report  as  to  the  parties  entitled  to  the  money,  with  direc- 
tions to  give  notice  to  all  parties  concerned.  The  auditor  made  a  report,  giving 
a  preference  to  the  judgments  according  to  their  priority  in  time.  The  Bank  of 
Middletown,  and  others  who  had  junior  judgments  in  the  state  courts  of  Lan- 
caster county,  excepted  to  the  report,  alleging  that  judgments  in  the  circuit  court 
of  the  United  States  were  not  liens  on  the  lands  of  the  defendant  in  Lancaster 
county,  or  out  of  the  count}^  of  Philadelphia.  This  exception  was  overruled 
by  the  court,  and  the  report  of  the  auditor  confirmed.  From  this  decision  of 
the  court  the  Bank  of  Middletown  appealed,  and  on  suggestion  of  a  doubt  by 
the  court  whether  an  appeal  would  lie,  a  writ  of  error  was  also  sued  out  by 
counsel  professing  to  act  "as  attorneys  for  plaintiff  in  error,  and  for  the  Bank 
of  Middletown  and  the  Farmers'  Bank  of  Delaware."  But  no  errors  have 
been  assigned  in  this  court,  to  the  judgment  or  execution,  on  behalf  of  the 
plaintiff  in  error.  As  against  him,  all  the  proceedings  are  admitted  to  be  regu- 
lar and  legal.  It  is  a  matter  of  indifference  to  him  whether  the  money  raised 
by  the  sale  of  his  lands  on  the  executipn  is  awarded  to  defendants  in  error  or 
to  the  banks.  The  assignment  of  errors  in  this  case  is  on  behalf  of  persons 
who  are  not  parties  to  the  record,  and  of  a  matter  arising  after  execution  exe- 
cuted, on  amotion  by  strangers  to  the  judgment  and  proceedings,  and  an  order 
of  the  court  disposing  of  certain  funds  in  their  possession  accidentally  con- 
nected with  this  record. 

§  1 60,  Neither  cm  appeal  nor  a  w?'it  of  error  will  lie  from  the  decision  of  a 
motion  to  talce  money  out  of  court. 

It  is  a  well  settled  maxim  of  the  law,'that  "no  person  can  bring  a  writ  of 
error  to  reverse  a  judgment  who  is  not  a  party  or  privy  to  the  record."  "  A 
writ  of  error  lies  when  a  man  is  grieved  by  an  error  in  the  foundation,  proceed- 
ing, judgment  or  execution"  in  a  suit.  Co.  Lit.,  2885/  see,  also,  Boyle  v.  Zach- 
arie,  6  Pet.,  655,  and  cases  cited.  The  judgment  or  order  of  the  court  on  a 
summary  motion,  or  a  collateral  question  arising,  like  the  present,  on  the  sug- 
gestion of  a  third  party,  is  not  re-exarainable  on  a  writ  of  error  issued  on  the 
judgment  with  which  it  may  happen  to  be  connected.  The  circuit  court  of  the 
United  States  has  adopted  the  forms  of  process  in  execution  of  the  state  courts^ 
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and  the  laws  and  practice  of  Pennsylvania,  for  taking  lands  on  execution  and 
disposing  of  their  proceeds.  But  it  is  not  a  consequence  of  their  adoption  of 
them  that  the  modes  of  reviewing  the  decisions  of  the  circuit  court  by  this 
court  should  be  conformed  to  the  laws  or  practice  of  the  state.  For  it  cannot 
be  pretended  that  acts  of  assembly  of  Pennsylvania  can  give  jurisdiction  to 
this  court  not  to  be  found  in  the  constitution  and  acts  of  congress  of  the  United 
States.  The  absence  of  courts  of  equity  in  Pennsylvania  has  compelled  them 
to  adopt  modes  of  practice  in  their  courts  of  common  law  anomalous  in  their 
character  and  unnecessary  in  a  court  possessing  the  full  powers  of  a  court  of 
chancery.  An  appeal  to  this  court  is  given  in  chancery  cases  alone.  And  the 
writ  of  error  given  by  the  judiciary  act  (1  Stats,  at  Large,  73)  is  governed  by 
the  provisions  of  that  act  and  the  principles  of  the  common  law,  as  regards 
the  judgments  and  questions  which  may  be  reviewed  under  it.  The  persons 
complaining  in  this  case  should  have  filed  their  bill  in  equity,  or  stated  an  issue 
in  due  legal  form,  with  proper  parties,  setting  forth  the  merits  of  their  respect- 
ive claims,  if  they  intended  to  prosecute  an  appeal  or  writ  of  error  to  this 
court.  This  could  have  been  done  with  less  expense  and  trouble,  and  in  less 
time,  than  in  the  mode  pursued.  But  having  submitted  the  question  on  which 
their  claim  depended  to  the  court  below,  on  a  motion  collateral  to  the  record, 
the  decision  of  that  court  is  final  and  conclusive,  and  cannot  be  reviewed  by 
this  court.  Therefore,  as  no  error  appears  on  the  record,  the  judgment  of  the 
circuit  court  must  be  affirmed. 

PICKETT  V.  LEGERWOOD. 
(7  Peters,  144-149.     1833.) 

Ebror  to  U.  S.  Circuit  Court,  District  of  Columbia. 

Opinion  by  Mr.  Justice  Johnson. 

Statement  of  Facts. —  This  was  a  motion  to  quash  the  writ  of  error  upon 
two  grounds. 

§  161.  J.  writ  of  error  wiU  not  he  quashed  hecavse  filed  after  tJiS  return  day. 

The  first  was  because  the  record  was  not  filed  with  the  clerk  of  this  court 
until  the  month  of  June,  1832,  whereas  the  writ  of  error  was  duly  served,  return- 
able to  the  January  term,  1832.  It  was  contended  that  the  case  was  out  of 
court  by  lapse  of  time,  and  the  filing  at  that  late  day  could  not  reinstate  it. 
But  on  this  ground  we  are  of  opinion  that  the  motion  cannot  be  sustained, 
since  the  defendant  in  error  might  have  availed  himself  of  the  benefit  of  the 
rule  of  court,  which  gave  him  the  right  to  docket  and  dismiss  the  cause.  This 
court  decided  in  the  case  of  Wood  and  Lide,  that,  provided  the  service  bo  before 
the  return  day  of  the  writ,  a  return  at  a  subsequent  day  will  be  sustained.  4 
Cranch,  180;  2  Pet.  Cond.  Kep.,  76. 

§  162.  Error  coram  vobis  not  in  vse;  its  nature. 

The  second  ground  is  one  which  required  more  examination.  The  judgment 
below  was  rendered  on  a  writ  of  error  coram  vohis,  sued  out  in  the  same  court, 
for  the  purpose  of  correcting  an  error  committed  at  a  previous  term,  and  into 
which  it  was  contended  that  the  court  had  been  surprised.  We  are  not  now 
called  upon  to  decide  on  the  merits  of  the  cause  below,  nor  whether  it  was  a 
case  proper  for  the  application  of  that  remedy.  The  motion  here  is  to  quash 
the  writ  of  error,  upon  the  ground  that  it  is  an  exiercise  of  jurisdiction  in  the 
court  below  which  does  not  admit  of  revision  in  this  tribunal;  that  it  is  but  a 
diflferent  form  or  mode  of  exercising  the  power  of  the  court  of  the  first  resort 
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over  its  own  acts,  and  is  therefore  subject  to  the  same  exceptions  which  have 
always  been  sustained  in  this  court  against  revising  the  interlocutory  acts  and 
orders  of  the  inferior  courts.  It  cannot  be  questioned  that  the  appropriate  use- 
of  the  writ  of  error  coram  vobia  is  to  enable  a  court  to  correct  its  own  errors; 
those  errors  which  precede  the  rendition  of  judgment.  In  practice  the  same 
end  is  now  generally  attained  by  motion ;  sustained,  if  the  case  require  it,  by 
affidavits ;  and  it  is  observable  that,  so  far  has  the  latter  mode  superseded  the 
former  in  the  British  practice,  that  Blackstone  does  not  even  notice  this  suit 
among  his  remedies.  It  seems  it  is  still  in  frequent  use  in  some  of  the  states, 
and,  upon  points  of  fact  to  which  the  remedy  extends,  it  might  perhaps  be  bene- 
ficially resorted  to  as  the  means  of  submitting  a  litigated  fact  to  the  decision 
of  a  jury ;  an  end  which,  under  the  mode  of  proceeding  by  motion,  might  other- 
wise require  a  feigned  issue,  or  impose  upon  a  judge  the  alternative  of  deciding^ 
a  controverted  point  upon  affidavit,  or  opening  a  judgment,  perhaps,  to  the  ma- 
terial prejudice  of  the  plaintiff,  in  order  to  let  in  a  plea.  But  in  general,  and  in 
the  practice  of  most  of  the  states,  this  remedy  is  nearly  exploded,  or  at  least 
superseded  by  that  of  amending  on  motion.  The  cases  in  which  it  is  held  to  be 
the  appropriate  remedy  will  show  that  it  will  work  no  failure  of  justice,  if  we 
decide  that  it  is  not  one  of  those  remedies  over  which  the  supervising  power  of 
this  court  is  given  bylaw.  The  cases  for  error  coram  voblssive  enumerated 
without  any  material  variation  in  all  the  books  of  practice,  and  rest  on  the  au-^ 
thority  of  the  sages  and  fathers  of  the  law.  I  will  refer  to  the  pages  of  Arch- 
bold  for  the  following  enumeration  (1st  vol.,  234,  276,  277,  278,  279):  "Error 
in  the  process,  or  through  default  of  the  clerk;  error  in  fact,  as  where  the  de- 
fendant, being  under  age,  sued  by  attorney,  in  any  other  action  but  ejectment; 
that  either  plaintiff  or  defendant  was  a  married  woman  at  the  commencement 
of  the  suit;  or  died  before  verdict  or  interlocutory  judgment,  and  the  like.'* 
But  all  the  books  concur  in  quoting  the  language  of  EoUe's  Abridgment, 
p.  749,  "  that  if  the  error  be  in  the  judgment  itself,  and  not  in  the  process,  a 
writ  of  error  does  not  lie  in  the  same  court,  but  must  be  brought  in  another 
and  superior  court." 

§  163.  J.  lorit  of  error  will  not  lie  from  the  action  of  the  court  hdow  on  error 
coram  vobis. 

The  writ  of  error  in  this  case  was  but  a  substitute  for  a  motion  to  the  court 
below  to  correct  an  error  of  its  own,  in  granting  improvidently  a  motion  for 
leave  to  amend.  Many  years,  had  elapsed  since  entering  a  judgment  in  eject- 
ment; the  term  declared  oh  had  long  since  expired;  the  terre  tenant  was 
changed ;  only  one  of  the  original  defendants  survived,  and  he  had  removed  to 
a  great  distance  from  the  premises  recovered;  on  him  alone  notice  of  the 
motion  was  served;  and  the  court,  unaware  of  these  facts,  granted  leave  to 
amend  the*  declaration  in  the  original  suit  by  extending  the  term  more  than 
twenty  years,  so  as  to  enable  the  plaintiffs  to  sue  out  a  writ  of  possession.  This 
writ  of  error  was  sued  out  to  enable  the  court  below  to  correct  that  error;  they 
have  ordered  that  it  shall  be  corrected ;  and  from  that  order  to  set  aside  their 
former  order  and  quash  the  writ  of  possession,  is  the  appeal  now  made  to  the 
reversing  power  of  this  court.  We  think  the  case  comes  precisely  within  the 
rule  laid  down  by  this  court  in  the  case  of  Waldon  v.  Craig,  9  Wheat.,  576 ; 
with  this  difference,  that  the  latter  was  a  case  in  which  the  court  thought  so- 
favorably  of  the  claim  of  the  plaintiff  in  error,  that  they  would  have  sustained 
the  suit  if  it  had  been  possible.  The  court  there  express  themselves  thus: 
"  There  is  peculiar  reason  in  this  case,  where  the  cause  has  been  protracted^ 
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and  the  plalntiJBf  kept  out  of  possession  beyond  the  terra  laid  in  the  declaration, 
by  the  excessive  delays  practiced  by  the  opposite  party.  But  the  course  of  this, 
court  has  not  been  in  favor  of  the  idea  that  a  writ  of  error  will  lie  to  the  opin- 
ion of  a  circuit  court  granting  or  refusing  a  motion  like  this.  No  judgment  in 
the  cause  is  brought  up  by  the  writ,  but  merely  a  decision  on  a  collateral  mo- 
tion, which  may  be  renewed."  la  that  case,  as  in  this,  the  motion  was  to  ex- 
tend a  term  in  ejectment,  after  judgment,  but  where  the  plaintiff's  delay  in 
proceeding  with  his  writ  of  possession  was  not  attributable  to  his  own  laches. 
He  had  been  arrested  in  his  course  by  successive  injunctions  sued  out  by  the 
defendants.  This  court  did  there  recognize  the  case  of  delay  by  injunction  as- 
one  in  which,  in  that  action,  the  court  might  exercise  the  power  to  enlarge  the 
term  even  after  judgment,  and  the  particular  case  as  one  which  merited  that 
exercise  of  discretion ;  but  dismissed  the  writ  of  error,  because  it  was  a  case 
proper  for  the  exercise  of  that  discretion,  and  not  coming  within  the  descrip- 
tion of  an  error  in  the  principal  judgment. 

§  164.  In  general. —  Where,  on  an  appeal,  a  deed  of  the  property  in  dispute,  made  by^ 
the  appellant  to  the  appellee,  long  after  and  apart  from  the  decree  appealed  from,  is 
set  up  as  a  bar,  such  deed  wiU  not  be  considered  either  as  a  bar  to  the  appeal,  or  for  any 
other  purpose.    0*Hara  v.  MacConnel,  8  Otto,  154. 

§  165.  Though  a  party  has  executed  a  deed  as  ordered  in  the  decree  of  a  court,  he  still  has 
a  right  to  appeal  from  the  decree.  It  seems  that  the  execution  of  the  deed  in  such  a  case 
merely  dispenses  with  the  necessity  of  a  supersedeas.    Ibid. 

§  166.  A  suit  to  enforce  a  mechanic's  lien  is  equitable  in  its  nature,  even  though,  by  the 
territorial  practice,  judgment  in  such  cases  is  personal,  with  directions  to  seU  the  property  if 
the  lien  is  not  otherwise  satisfied ;  and  an  appeal  lies  in  such  cases  from  the  supreme  court  of 
the  territory  to  the  supreme  court  of  the  United  States.    Davis  v.  Alvord,  4  Otto,  546. 

§  1 67.  Certain  raUroad  property  came  into  the  hands  of  receivers  appointed  by  the  United 
States  circuit  court  in  a  foreclosure  suit.  A  sheriff  of  a  county  had  previously  levied  upon 
the  property  for  back  taxes,  and  the  state  filed  a  petition  in  the  cause,  disclaiming  any  inten- 
tion of  becoming  a  party  to  the  suit,  but  protesting  that  the  court  had  no  right,  by  the  ap- 
pointment of  receivers,  or  otherwise,  to  hinder  the  collection  of  state  taxes.  The  prayer  of 
the  petition  was  for  such  an  order  as  would  establish  the  rights  of  the  state  in  the  premises. 
The  petition  was  dismissed  and  the  state  appealed.  Held,  that  the  action  of  the  lower  court: 
was  not  reviewable.    Georgia  v.  Jessup,*  16  Otto,  458, 

§  168.  Contempt. —  A  proceeding  against  a  party  for  contempt  of  court  is  criminal  in  its- 
nature,  and  no  appeal  lies  to  the  supreme  court  from  the  order  of  the  circuit  court  imposing 
a  fine.    New  Orleans  v.  The  Steamship  Company,  20  Wall.,  892. 

§169.  A  proceeding  for  contempt  cannot  be  re-examined  in  the  supreme  court,  either  by- 
appeal  or  writ  of  error.    Hayes  v.  Fischer,*  12  Otto,  121. 

§  170.  Appeal  a  matter  of  right. — The  right  of  appeal,  both  as  to  its  existence  and  the 
manner  of  its  exercise,  is  a  creature  of  the  statute,  and  unless  given  in  express  terms  or  by 
necessary  implication  it  does  not  exist.    Golding  v,  Jennings,*  1  Utah,  136. 

§  171.  Nopruyi:$ion  for  an  appeal. — The  decision  of  a  commissioner  of  the  general  land 
ofiice,  with  full  powers  to  examine  and  decide  on  the  claims  of  parties,  where  there  is  no  pro* 
vision  for  an  appeal  to  any  other  jurisdiction,  is  final.    Foley  v.  Harrison,  15  How.,  448. 

§172.  No  appeal  alloweii  by  state  law. —  An  inquest  of  damages,  before  the  marshal  and 
a  jury  of  the  District  of  Columbia,  was  confirmed  by  the  supreme  court  of  the  district,  and 
judgment  entered  thereon.  Hddf  that  a  writ  of  error  lay  from  the  supreme  court  of  the 
United  States,  although  the  proceedings  were  summary  and  special,  and  were  had  under  a 
statute  of  Maryland  which  did  not  allow  an  appeal  or  writ  of  error  to  any  other  court.  Rail- 
road Co.  V.  Church,*  19  Wall.,  62. 

§  173.  An  appeal  lies  to  the  supreme  court  from  a  decision  of  the  circuit  court  of  Wash- 
ington county.  District  of  Columbia,  in  a  case  brought  by  appeal  from  the  orphans*  court, 
where  the  matter  in  controvtrsy  exceeds  $1,000,  although  by  a  law  of  Maryland  the  decision 
of  the  court  rendered  on  the  appeal  from  the  orphans*  court  is  made  final.  NichoUs  v. 
Hodges,*  1  Pet,  582;  Carter  v.  Cutting,*  8  Cr.,  251. 

§  174.  Consent  decree. —  An  appeal  lies  to  the  supreme  court  from  a  decree  rendered  by 
consent  in  the  circuit  court.  If,  upon  the  hearing,  it  appeai-s  that  the  decree  was  assented  to 
by  the  appellant,  those  errors  which  were  in  law  waived  by  the  assent  cannot  be  considered, 
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but  the  case  must  still  be  received  an^  decided.  •  If  all  the  errors  complained  of  are  waived, 
the  judgment  must  be  affirmed,  but  it  will  only  be  affirmed  after  a  hearing.  Pacific  Railroad 
t^.  Ketchum,  il  Otto,  295. 

§  175.  Abandoned  property. —  In  cases  under  the  abandoned  and  captured  property  act,  the 
claimant  has,  on  the  dismissal  of  his  petition  by  the  court  of  claims,  no  appeal  to  tlie 
supreme  court.     (Nott,  J.,  dissenting.)    Pargoud  v.  United  States,*  4  Ct.  CL,  354. 

§  176.  App<*al  and  certiflcate  of  division. —  An  appeal  may  be  taken  from  that  part  of  the 
case  covered  by  the  final  decree,  and  a  certificate  of  division  as  to  the  residue;  the  questions 
involved  will  be  heard  at  the  same  time  and  on  the  same  record.  Brobst  v.  Brobst,*  2 
Wall,  96. 

§  177.  Frandnlent  decree. —  Although  a  decree  is  fraudulently  obtained,  still  if  it  is  correct 
in  form,  it  is  sufficient  to  sustain  an  appeal  for  the  purpose  of  correcting  the  error.  The  party 
procuring  it  cannot  object  to  its  validity.  United  States  v.  Gromez,  3  Wall,  767.  See  the 
case,  §§  1356-60. 

^  17{$.  Removal  to  federal  conrt— After  a  cause  has  been  removed  from  a  court  of  a  state 
to  the  circuit  court  of  the  United  States,  it  seems  that  no  appeal  lies  to  the  supreme  court  of 
the  state  from  the  order  of  removaL    Akerly  v,  Vilas,  1  Abb.,  286. 

§  179.  Forecliisnre.— The  defendant  in  a  foreclosure  suit  has  aright  to  appeal  from  the 
decree  which  barred  his  right  of  redemption  from  and  after  its  date,  even  though  he  has  not, 
within  the  time  limited  by  the  state  law  for  redemption,  paid  or  tendered  the  money  to  re- 
deem. The  right  to  appeal  is  an  absolute  right,  and  is  in  no  way  dependent  upon  an  offer  to 
redeem  within  the  time  limited  by  the  local  law  for  that  purpose.  Mason  v.  Northwestern 
insurance  Co.,  16  Otto,  164. 

§  1 80.  Mandamus.—  It  seems  that  a  writ  of  error  will  not  lie  from  the  supreme  court  of 
the  United  States  to  an  inferior  court  to  review  and  revise  its  decision  on  a  proceeding  on 
mandaviuB,    (Per  Baldwin,  J.)    Decatur  u.  Paulding,  14  Pet,  607. 

§  18 1.  Land  claims.—  No  appeal  lies  from  the  district  court  to  the  supreme  court  in  a  suit 
between  private  parties  for  the  possession  of  land  not  claimed  by  the  United  States  as  a  part 
of  the  public  domain.     United  States  v,  Morillo,  1  Wall.,  709. 

§  18^.  Mandate. —  It  seems  that  an  appeal  will  lie  from  a  decree  of  an  inferior  court  upon 
the  ground  that  it  does  not  correspond  with  the  mandate  of  the  appellate  court  given  on  the 
reversal  of  a  prior  decree.    The  Fossat  Case,  2  Wall.,  714. 

§  183.  Mexican  grant. —  An  appeal  lies  to  the  supreme  court  from  the  decree  of  the  dis- 
trict court  in  a  proceeding  to  confii*m  a  survey  of  a  Mexican  grant  confirmed  to  a  claimant 
by  tlie  board  of  commissioners.    The  Fossat  Case,  2  Wall.,  712. 

§  184.  Case  sent  up  by  consent. —  The  supreme  court  cannot  take  jurisdiction  of  a  suit 
transferred  to  it  by  consent  from  the  circuit  court,  in  which  no  decree  has  been  rendered  in 
that  court.  If  such  case  has  been  docketed,  it  will  be  dismissed  for  want  of  jurisdiction. 
The  Nonesuch,  9  Wall.,  505. 

§  185.  Confiscation.— A  party  whose  property  is  proceeded  against  in  confiscation  proceed- 
ings, has  a  right,  though  within  the  rebel  lines  at  the  time,  to  appear  and  answer,  and  after 
judgment  has  a  right  to  obtain  a  review  of  the  proceedings  by  writ  of  error  from  the  supreme 
court     McVeigh  v.  United  States,  11  Wall.,  266. 

§  186.  Disbarring  an  attorney. — An  appeal  does  not  lie  to  the  supreme  court  from  an 
order  of  the  district  court  disbarring  an  attorney.  The  remedy  of  the  injured  party  is  by 
mandamus.    Ex  parte  Robinson,  19  Wall.,  514. 

§  187.  Petition  for  share  of  forfeiture.— A  petition  by  an  informer  for  his  share  of  a  for- 
feiture is  an  original  action,  and  an  appeal  lies  to  the  circuit  court  from  the  decree  of  the  dis- 
trict court  in  such  a  casa     Westcot  v.  Bradford,  4  Wash.,  495. 

2.  Of  the  Court  from  which  the  Case  is  Brought. 

SuMMABY — From  suprems  court  of  District  of  Columbia  to  district  court,  §  188. —  Appecd 
from  district  court;  consent  of  parties,  §  189. — Admission  of  territory  into  Unions 
§§  190,  191. — Judge  acting  as  a  commissioner,  g  192. 

§  188.  A  writ  of  error  will  lie  from  the  supreme  court  of  the  District  of  Columbia  to  the 
district  court  of  that  district     Garnett  v.  United  States,  §  193.    See  §  207. 

§  189.  Where  a  district  court  was  in  possession  of  circuit  court  powers,  but  before  the  ren- 
dition of  a  decree  of  condemnation  congress  created  a  circuit  court,  and  repealed  the  act 
conferring  circuit  court  powers  on  the  district  court,  held,  that  an  appeal  to  the  supreme 
court  from  such  decree  was  unauthorized ;  that  consent  of  parties  in  such  case  did  not  confer 
jurisdiction.    The  Lucy,  §§  194-196. 
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§  1 90.  A  writ  of  error  to  a  territorial  court  of  Wisconsin  was  pending  in  the  supreme  court 
at  the  time  of  the  admission  of  the  territory  into  the  Union.  The  case  was  one  over  which 
the  supreme  court  would  have  no  jurisdiction  if  brought  from  a  state  court.  Heldf  that  the 
jurisdiction  of  the  court  ceased  on  the  admission  of  the  territory  into  the  Union.  McNulty 
V.  Batty,  §  197. 

§  191.  Where  cases  from  a  territorial  court  are  pending  in  the  supreme  court  at  the  time 
the  territory  becomes  a  state,  congress  may  provide  for  the  determination  of  such  cases,  and 
for  sending  the  mandate  either  to  the  supreme  court  of  the  new  state,  or  to  the  federal  court 
created  for  the  district,  as  the  nature  of  the  case  may  require.    Freeborn  v.  Smith,  g§  19&-202. 

§  192.  The  treaty  with  Spain,  of  1819,  provided  that  the  United  States  should  cause  satis- 
faction to  be  made  to  Spanish  subjects  for  injuries  caused  by  the  operations  of  the  American 
army  in  Florida.  Pursuant  to  the  provision,  congress  provided  for  the  submission  of  claims 
to  the  judges  of  the  superior  courts  of  Florida,  the  decisions  to  be  reported  to  the  secretary  of 
the  treasury.  Florida  having  become  a  state  of  the  Union,  the  district  judge  was  substituted, 
who  x>assed  ui)on  the  claim  of  the  claimant  in  this  case.  Held,  that  the  judge  acted  merely  as 
a  commissioner,  and  not  judicially,  and  that  an  appeal  to  the  supreme  court  was  not  author- 
ized.   United  States  v.  Ferreira,  §§  203,  204. 

[Notes.—  See  §§  205-214.] 

GARNETT  v.  UNITED  STATES. 
(11  Wallace,  256-259.    1870.) 

Opinion  by  Mb,  Justice  Swaynb. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
District  of  Columbia.  The  original  proceeding  was  instituted  in  the  district 
court  of  the  United  States  for  same  territory.  Its  object  was  to  procure  the 
condemnation  and  sale  of  the  property  of  the  plaintiff  in  error,  described  in 
the  libel  of  the  United  States,  pursuant  to  the  provisions  of  the  act  of  congress 
of  July  17,  1862,  entitled  "An  act  to  suppress  insurrection,  to  punish  trea- 
son and  rebellion,  to  seize  and  confiscate  the  property  of  rebels,  and  for  other 
purposes."  The  libel  alleged  that  the  property  belonged  to  Garnett,  and  that 
he  was  within  three  of  the  categories  defined  in  the  fifth  section,  which  ren- 
dered it  liable  to  be  proceeded  against  in  the  manner  prescribed.  His  offenses 
were  specifically  set  forth.  The  property  was  condemned  and  sold.  Garnett  sued 
out  a  writ  of  error  from  the  supreme  court  of  the  District  of  Columbia.  The 
attorney  of  the  United  States  filed  a  motion  to  dismiss  the  writ.  The  court 
dismissed  it  upon  the  ground  that  a  writ  of  error  would  not  lie  from  that  court 
to  the  district  court.  Garnett  excepted.  His  bill  of  exceptions  is  found  in  the 
record.  This  is  the  only  point  in  the  case  which  we  have  found  it  necessary  to 
consider.    In  coming  to  this  conclusion  the  learned  court  fell  into  an  error. 

§  193.  A  writ  of  error  will  lie  from  ike  supreme  court  of  the  District  of 
Columbia  to  the  district  court  of  that  district. 

The  case  was  decided  prior  to  the  decision  of  this  court  in  Ex  parte  Bradley, 
7  Wall.,  364.  It  was  not  seriously  controverted  by  the  counsel  for  the  defend- 
ants in  error,  in  the  argument  at  the  bar,  that  this  authority  is  conclusive  upon 
the  subject.  The  proposition  is  too  clear  to  require  discussion.  Error,  and  not 
appeal,  was  the  proper  revisory  remedy.  Armstrong's  Foundry,  6  Wall,  766. 
The  other  objections  taken  to  the  writ  are  also  without  validity.  The  order 
dismissing  it  must  therefore  be  reversed.  This  will  restore  the  case  to  the  place  ^ 
it  occupied  before  the  supreme  court  of  the  District  of  Columbia,  when  the 
order  dismissing  it  was  made.  As  that  court  did  not  pass  upon  the  alleged 
en'ors  of  the  district  court,  we  cannot  consider  them.  Our  province  is  to  exer- 
cise appellate  jurisdiction  touching  the  proceedings  of  the  supreme  court  of  the 
district.  We  can  examine  those  of  the  district  court  only  after  they  have  been 
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the  subject  of  review  by  the  supreme  court,  and  then  only  in  connection  with 
the  action  of  that  court  in  aifirming  or  reversing  them.  We  cannot  regard  them 
until  they  have  received  the  impress  of  the  judgment  of  the  higher  local 
court. 

The  order  dismissing  the  writ  of  error  is  reversed,  and  the  cause  will  be 
remanded  to  the  supreme  court  of  the  District  of  Columbia,  with  directions  to 
proceed  in  the  cause  in  conformity  to  law. 

THE  LUCY. 
(SWaUace,  307-310.    1868.) 

Statement  of  Facts. — This  was  an  appeal  from  the  district  court  for  the 
southern  district  of  Florida,  which  had  the  powers  of  a  circuit  court,under  the 
act  of  1847.  Prior  to  the  decree  of  condemnation  in  this  case,  congress  had 
passed  an  act  creating  a  circuit  court,  and  repealing  the  provisions  of  the  act  of 
1847.  An  appeal  was  taken  directly  to  the  supreme  court  on  August  15,  1862, 
but  the  record  was  filed  in  the  circuit  court  in  October  following,  and  from  there 
transferred  to  the  supreme  court,  by  consent  of  parties,  on  May  1,  1867. 

§  194.  An  unauthorized  appeal  from  a  district  court  to  the  supreme  court  is 
void. 

Opinion  by  Chase,  C.  J. 

At  the  time  when  the  district  court  for  the  southern  district  of  Florida  was^ 
established,  the  act  of  1803  governed  appeals  from  the  district  to  the  circuit 
courts,  and  from  the  circuit  courts  to  this  court.  No  appeal  in  admiralty  could 
be  taken  directly  from  the  district  court  to  this  court,  except  when,  as  in  the 
case  of  the  southern  district  of  Florida,  the  district  court  exercised  the  juris- 
diction of  the  circuit  court  as  well  as  that  of  the  district  court.  If  this  state 
of  the  law  had  undergone  no  change  at  the  date  of  the  decree  of  condemnation 
in  this  case,  the  allowance  of  an  appeal  to  this  court  would  have  been  quite- 
regular.  But  the  effect  of  the  act  of  July,  1862,  was  to  vest  in  the  circuit 
court  for  that  circuit  the  whole  appellate  jurisdiction  exercised  by  other 
circuit  courts  in  respect  to  decrees  in  admiralty.  It  left  the  original  jurisdic- 
tion in  admiralty  of  the  district  court  untouched.  It  was  in  virtue  of  this 
original  jurisdiction  that  the  district  court  had  cognizance  of  the  case  of  the 
Lucy.  The  appellate  jurisdiction  of  the  case  was  vested  by  the  act  in  the  cir- 
cuit court.  It  follows  that,  when  the  decree  was  pronounced  in  August,  no 
appeal  could  be  taken  to  this  court,  but  only  to  the  circuit  court,  and  that  the 
allowance  of  an  appeal  to  this  court  was  a  nullity. 

§  195.  The  record  must  he  JUed  at  the  next  term. 

This  objection  to  the  jurisdiction  is  decisive;  but,  if  it  were  otherwise,  the 
fact  that  no  transcript  of  the  record  was  filed  at  the  next  term  would  be  fatal 
to  the  appeal.  Castro  v.  United  States,  3  Wall.,  47;  Insurance  Company  v^ 
Mordecai,  21  How.,  195. 

§  196.   Consent  mill  not  give  jurisdiction. 

No  consent  of  counsel  can  give  jurisdiction.     Appellate  jurisdiction  depends 
->  on  the  constitution  and  the  acts  of  congress.     When  these  do  not  confer  it, 
courts  of  the  United  States  cannot  exercise  it. 

We  cannot  take  cognizance  of  a  case  not  brought  before  us  in  conformity 
with  the  law. 

The  case  at  bar,  therefore,  must  be  dismissed. 
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McNULTY  V.  BATTY. 
(10  Howard,  7J^^.    1850.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
late  territory  of  Wisconsin.  The  suit  was  commenced  by  a  writ  of  attachment 
in  the  first  judicial  district  of  that  territory,  on  the  3d  of  November,  1845, 
founded  upon  a  judgment  for  $2,747.49  previously  obtained  against  the  defend- 
ants in  a  circuit  court  in  the  state  of  Illinois.  A  large  amount  of  property  was 
attached  belonging  to  one  of  the  defendants.  All  the  defendants  appeared  by 
attorney,  and  put  in  two  special  pleas  to  the  declaration,  upon  which  issues 
were  joined ;  and  such  proceedings  were  afterwards  had  thereon,  that  at  the 
October  term,  1846,  judgment  was  rendered  in  the  said  suit  for  the  defendants. 
The  cause  was  tlien  removed  to  the  supreme  court  of  the  territory  on  error; 
and  at  the  July  term  of  that  court,  to  wit,  on  the  31st  of  July,  1847,  the  judg- 
ment below  was  in  all  things  affirmed.  This  judgment  has  been  appealed  from 
to  this  court,  and  is  now  before  us  for  review.  The  citation  is  signed  the  20th 
of  November,  1847. 

The  case  has  been  submitted  by  counsel  on  written  arguments  under  the 
fortieth  and  fifty-sixth  rules  of  the  court.  The  first  question  presented  is 
whether  or  not  this  court  has  jurisdiction  to  review  the  judgment  below.  The 
territory  of  Wisconsin  was  admitted  into  the  Union  as  a  state  on  the  29th  of 
May,  1848.     9  Stats,  at  Large,  238. 

An  act  had  been'  previously  passed,  on  the  2d  of  March,  1847  ( 9  Stats. 
at  Large,  178),  assenting  to  the  admission  on  certain  terms  and  conditions  to 
be  first  complied  with;  and  providing  that  upon  a  compliance  with  them,  and 
on  the  proclamation  of  the  president  announcing  the  fact,  the  admission  should 
be  considered  complete.  The  admission  did  not  take  place  under  this  act,  and 
no  proclamation  was  issued  i:)y  the  president  in  pursuance  of  it.  The  people  of 
the  territory  again  assembled,  by  a  convention  of  delegates,  and  formed  their 
constitution,  on  the  1st  of  February,  1848,  as  is  recited  in  the  preamble  of  the 
act  of  congress,  passed  29th  May,  1848,  by  the  first  section  of  which  the  state 
is  declared  to  be  admitted  into  the  Union  on  an  equal  footing  with  the  original 
states.     The  date  of  the  admission,  therefore,  is  the  29th  of  May,  1848. 

The  writ  of  error  having  been  issued  on  the  20th  of  November,  1847,  was 
therefore  regularly  issued  during  the  existence  of  the  territorial  government, 
and  the  case  was  pending  in  this  court  at  the  time  when  that  government 
ceased,  and  with  it  the  jurisdiction  and  power  of  the  territorial  courts.  Benner 
V.  Porter,  9  How.,  235.  The  fourth  section  of  the  act  of  congress  admitting 
the  state  into  the  Union  organized  a  district  court  of  the  United  States  for  the 
state  (see, also,  §  4  of  the  act  of  6th  August,  1846,  9  Stats,  at  Large,  57),  and 
the  fifth  section  provided  that  the  clerks  of  the  district  courts  of  the  territory 
should  transmit  to  the  clerk  of  the  above  district  court  ''all  records  of  all  unsat- 
isfied judgments,  and  suits  pending  in  said  courts,  respectively,  attaching 
thereto  all  papers  connected  therewith,  in  all  cases  arising  under  the  laws  or 
con-stitution  of  the  United  States,  or  to  which  the  United  States  shall  be  a 
party ;"  and  the  said  district  court  shall  enter  the  same  on  its  docket,  and  shall 
proceed  therein  to  final  judgment  and  execution,  as  if  such  suits  or  proceedings 
had  originally  been  brought  in  said  court.  The  sixth  section  provides  for  the 
delivery  by  the  clerk  of  the  supreme  court  of  the  territory  to  the  clerk  of  the 
district  court,  of  all  records  and  papers  relating  to  proceedings  in  bankruptcy 
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under  the  late  bankrapt  act;  and  also  all  records  of  judgments,  and  of  pro- 
ceedings in  suits  pending,  and  all  papers  connected  therewith,  in  cases  arising 
under  the  constitution  and  laws  of  the  United  States.  These  sections  provide 
for  the  federal  cases  pending  in  the  courts  at  the  termination  of  the  territorial 
government,  and  for  unsatisfied  judgments  of  that  character,  by  transferring 
them  to  the  federal  court,  there  to  be  proceeded  in  and  completed,  or  executed. 
But  no  provision  is  made  for  the  class  of  cases  pending,  and  unfinished,  that 
belong  to  the  state  judicature  after  the  admission  of  the  territory  into  the 
Union.  That  class  seems  to  have  been  left  to  be  provided  for  by  the  state 
authorities.  We  had  occasion  to  express  our  views  on  this  subject  in  the 
recent  case  of  Benner  v.  Porter,  9  How.,  235,  and  need  not  repeat  them.  The 
case  before  us  is  one  of  this  character,  and  is,  therefore,  unaflfected  by  the 
transfer  of  cases  to  the  district  court  above  provided  for.  And  the  question  is, 
whether,  uncfer  these  circumstances,  this  court  has  jurisdiction  to  review  it. 

§  197.  J.  writ  of  error  from  a  territorial  court  is  abated  by  the  admission  of 
ike  territory  into  the  Union,  {a) 

By  the  admission  of  the  state  of  Wisconsin  into  the  Union  on  the  29th 
of  May,  1848,  the  territorial  government  ceased  to  exist,  and  all  the  authority 
under  it,  including  the  laws  organizing  its  courts  of  justice,  and  providing  for 
a  revision  of  their  judgments  in  this  court  by  appeals  or  writs  of  error.  This 
appellate  power  does  not  depend  upon  the  judiciary  act  of  1789  (1  Stats,  at 
Large,  73),  but  upon  laws  regulating  the  judicial  proceedings  of  the  territory. 
And  these  necessarily  ceased  with  the  termination  of  the  territorial  govern- 
ment. In  the  case  of  the  United  States  v.  Boisdore's  Heirs,  8  How.,  121, 
it  is  said  that  as  this  court  can  exercise  no  appellate  power  over  cases  unless 
conferred  upon  it  by  act  of  congress,  if  the  act  conferring  the  jurisdiction  has 
expired,  the  jurisdiction  ceases,  although  the  appeal  or  writ  of  error  be  actually 
pending  in  the  court  at  the  time  of  the  expiration  of  the  act.  The  cases  on 
this  point  are  referred  to  in  the  brief  in  that  case,  and  aflford  full  authority  for 
the  principle,  if  any  were  needed.  1  Hill,  328 ;  9  Barn.  &  Ores.,  750 ;  3  Burr., 
1456;  4  Moore  &  Payne,  341.  The  writ  of  error,  therefore,  fell  with  the  abro- 
gation of  the  statute  upon  which  it  was  founded.  Besides,  since  the  termina- 
tion of  the  territorial  government,  there  is  no  court  in  existence  to  which  the 
mandate  of  this  court  could  be  sent  to  carry  into  effect  our  judgment.  Our  power, 
therefore,  would  be  incomplete  and  ineffectual,  were  we  to  consent  to  a  review 
of  the  case.  Palao  v.  Hunt,  4  How.,  689.  And  had  the  records  been  trans- 
ferred to  the  district  court,  as  in  the  federal  cases,  we  do  not  see  but  that  the 
result  must  have  been  the  same,  for  the  case  being  one  not  of  federal  jurisdic- 
tion, should  the  judgment  be  affirmed  or  reversed,  and  sent  down  to  that  court^ 
it  would  possess  no  power  to  carry  the  mandate  into  execution,  having  no 
power  over  the  case  under  the  constitution  or  laws  of  congress  conferring  juris- 
diction upon  the  federal  courts.  Art.  3,  §  2,  Const.  U.  S. ;  Judiciary  Act  of 
1789,  §  11. 

There  is  another  act  of  congress  bearing  upon  this  question  which  it  is  ma- 

(a)  The  same  ruling  was  made  in  Preston  v.  Brocken,*  10  How.,  81,  an  action  of  ejectment.  The  same  question 
arose  on  a  writ  of  error  to  the  supreme  court  of  the  territory  of  Iowa,  hut  the  difflcultj  was  removed  by  an  act 
of  congress  authorizing  the  court  to  proceed  to  hear  the  cause.  Sheppard  v.  Wilson.*  5  How.,  SlO.  In  Hunt  v. 
Palao,*  4  How.,  6S9,  a  motion  was  made,  after  Florida  became  a  state,  for  process  to  bring  up  for  revision  the 
record  and  proceedings  of  the  territorial  court  of  appeals.  A  law  had  been  passed  by  the  state,  directing  the 
papers  and  records  of  that  court  to  be  placed  in  the  hands  of  the  clerk  of  the  supreme  court  of  the  state.  The 
motion  was  overruled,  the  supreme  court  holding  that  there  was  no  court  to  which  its  writ  could  be  directed;  that 
the  records  were,  in  fact,  in  the  hands  of  the  clerk,  and  that  if  they  were  in  the  ix>s8e8sion  of  the  state  court,  they 
,  were  not  records  of  that  court,  and  it  would  have  no  power  to  execute  the  decree  of  the  supreme  court,  and  that^ 
therefore,  the  proceeding  would  be  vain  and  useless. 
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terial  to  notice;  and  that  is,  an  act  supplementary  to  the  act  entitled  ^^  An  act 
to  regulate  the  exercise  of  the  appellate  jurisdiction  of  the  supreme  court  in 
certain  cases,  and  for  other  purposes,"  passed  the  24th  of  February,  1848  (c.  12,  9 
Stats,  at  Large,  211).  The  second  section  provides :  "  That  all  and  singular  the 
provisions  of  the  said  act  to  which  this  is  a  supplement,  so  far  as  may  be,  shall 
be,  and  they  hereby  are,  made  applicable  to  all  cases  which  may  be  pending 
in  the  supreme  or  other  superior  court  of  and  for  any  territory  of  the 
United  States,  which  may  hereafter  be  admitted  as  a  state  into  the  Union,  at 
the  time  of  its  admission ;  and  to  all  cases  in  which  judgments  or  decrees  shall  have 
been  rendered  in  such  supreme  or  superior  court  at  the  time  of  such  admission, 
and  not  previously  removed  by  writ  of  error  or  appeal."  The  act  to  which 
the  above  is  a  supplement  was  passed  22d  February,  1847  (c.  17,  9  Stats,  at 
Large,  128),  and  its  several  provisions  related  to  cases  pending  and  unsatisfied 
judgments  existing  in  the  courts  of  the  territory  of  Florida  at  the  time  of  its 
admission  into  the  Union  as  a  state,  and  which  Were  the  subject  of  examination 
in  the  case  of  Benner  v.  Porter,  already  referred  to.  As  the  territory  of  Wis- 
consin has  been  admitted  into  the  Union  as  a  state  since  the  passage  of  this 
supplementary  act,  the  second  section  applies  the  provisions  of  the  Florida  act  to 
the  cases  pending  in  its  courts,  and  to  the  judgments  existing  therein  at  the 
time  of  its  admission.  But  it  will  not  be  material  to  refer  particularly  to  those 
provisions,  as  this  second  section  does  not  bring  the  case  before  us  within  them.  It 
applies  them  to  all  cases  pending  in  the  several  courts  of  the  territory,  and  to 
all  cases  in  which  judgments  or  decrees  shall  have  been  rendered  at  the  time  of 
the  admission,  and  not  previously  removed  by  writ  of  error  or  appeal  to  this 
court.  In  this  case  the  judgment  had  been  rendered  and  removed  before  the 
admission,  and  was  pending  here  at  the  time,  and  is,  therefore,  unaffected 
by  this  supplementary  act.  The  section  was  drawn,  doubtless,  under  the  sup- 
position that  if  the  suit  was  pending  here  at  the  time  of  the  admission  of  a 
territory  into  the  Union  as  a  state,  on  appeal  or  writ  of  error,  no  legislation 
was  necessary  to  preserve  or  give  effect  to  the  jurisdiction  of  the  court  over  it; 
an  opinion,  as  we  have  seen,  founded  in  error.  In  placing  the  want  of  juris- 
diction, however,  upon  this  ground,  we  must  not  be  understood  as  admitting 
that,  if  the  provisions  of  the  Florida  act  of  the22dof  February,  1847,  applied 
to  the  case,  the  jurisdiction  could  be  upheld.  For,  if  we  are  right  in  the  con- 
clusion that,  even  assuming  the  record  in  the  case  had  been  transferred 
from  the  territorial  to  the  district  court  of  the  state,  our  jurisdiction  would 
still  be  incomplete  and  ineffectual,  inasmuch  as  that  court  possessed  no  power 
to  carry  the  mandate  into  execution,  the  case  hot  being  one  of  federal  jurisdic- 
tion, the  result  v/ould  be  the  same  as  that  at  which  we  have  arrived.  In  every 
view,  therefore,  we  have  been  able  to  take  of  the  case,  we  are  satisfied  that  our 
jurisdiction  over  it  ceased  with  the  termination  of  the  territorial  government 
and  laws;  and  that  it  has  not  been  revived  or  preserved,  if  indeed  it  could 
have  been,  by  any  act  or  authority  of  congress  on  the  subject,  and  that  the 
writ  of  error  must  be  abated. 

FREEBORN  v.  SMITH. 
(2  Wallace,  160-177.    1864.) 

Error  to  the  Supreme  Court  of  Nevada  Territory. 

SxATEMEirr  OF  Facts. —  Judgment  was  obtained  in  the  supreme  court  of  the 
territory  of  Nevada,  and  the  case  was  brought  to  the  supreme  court  on  writ  of 
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error,  after  which  the  territory  was  admitted  into  the  Union,  but  no  provision 
was  made  in  respect  to  causes  pending  in  error  or  on  appeal.  Subsequently, 
and  before  a  final  disposition  of  the  case,  congress  passed  an  act  creating  a  dis* 
trict  court  for  the  district  of  Nevada,  and  providing  that  the  supreme  court 
might  hear  and  determine  pending  cases  from  the  territorial  court,  and  that  the 
mandate  should  be  sent  to  the  district  court  for  ITevada,  or  to  the  supreme  court 
of  the  state,  as  the  nature  of  the  case  might  require.  Motion  to  dismiss  for 
want  of  jurisdiction. 

Opinion  by  Mr.  Justice  Grier. 

The  most  important  question  of  this  case  is  that  of  jurisdiction.  It  is  ob- 
jected to  the  act  of  27th  February,  just  passed,  that  it  is  ineflfectual  for  the 
purpose  intended  by  it;  that  it  is  a  retrospective  act,  interfering  directly  with 
vested  rights;  that  the  result  of  maintaining  it  would  be  to  disturb  and  impair 
judgments  which,  at  the  time  of  its  passage,  were  final  and  absolute;  that  the 
powers  of  congress  are  strictly  legislative,  and  this  is  an  exercise  of  judicial 
power  which  congress  is  not  competent  to  exercise.  But  we  are  of  opinion 
that  these  objections  are  not  well  founded.  The  extinction  of  the  territorial 
government  and  conversion  of  the  territory  into  a  state,  under  our  peculiar  in- 
stitutions necessarily  produce  some  anomalous  results  and  questions  which  can 
not  be  solved  by  precedents  from  without. 

§  198.  Jurisdiction  over  the  territories. 

It  cannot  be  disputed  that  congress  has  the  exclusive  power  of  legislation  in 
and  over  the  territories,  and,  consequently,  that  the  supreme  court  has  appel- 
late jurisdiction  over  the  courts  established  therein,  "  under  such  regulations  as 
congress  may  make."  In  the  case  of  Benner  v.  .Porter,  9  How.,  235,  it  is 
said :  "  The  territorial  courts  were  the  courts  of  the  general  government,  and 
the  records  in  the  custody  of  their  clerks  were  the  records  of  that  govern- 
ment, and  it  would  seem  to  follow  necessarily  from  the  premises  that  no  one 
could  legally  take  possession  or  custody  of  the  same  without  the  assent,  express 
or  implied,  of  congress."  The  act  of  22d  of  February,  ISJrS,  chapter  12, 
which  provides  for  cases  pending  in  the  supreme  or  superior  court  of  any  terri- 
tory thereafter  admitted  as  a  state,  made  no  provision  for  cases  pending  in  this 
court  on  writ  of  error  or  appeal  from  a  territorial  court.  In  the  case  just  men- 
tioned, we  have  decided  that  it  required  the  concurrent  legislation  of  congress 
and  the  state  legislature,  in  cases  of  appellate  state  jurisdiction,  to  transfer  such 
cases  from  the  old  to  the  new  government. 

§  199.  Where  a  territory  heoom^isa  state^  congress  inay  provide  for  the  disposi- 
tion of  cases  pending  in  tlie  supreme  court. 

The  act  of  congress  admitting  the  state  of  Nevada  omitted  to  make  such 
provision,  although  the  constitution  of  Nevada  had  provided  for  their  recep- 
tion. Now,  it  has  not  been  and  cannot  be  denied  that  if  the  provisions  of  the 
act  now  under  consideration  had  been  inserted  in  that  act,  the  jurisdiction  of 
this  court  to  decide  this  case  could  not  have  been  questioned.  }iy  this  omission 
cases  like  the  present  were  left  in  a  very  anomalous  situation.  The  state  could 
not,  pro2)rio  vigore^  transfer  to  its  courts  the  jurisdiction  of  a  case  whose  record 
was  removed  to  this  court  without  the  concurrent  action  of  congress.  Until 
such  action  was  taken  the  case  was  suspended,  and  the  parties  left  to  renew 
their  litigation  in  the  state  tribunal.  What  good  reason  can  be  given  why  con- 
gress should  not  remove  the  impediment  which  suspended  the  remedy  in  this 
case  between  two  tribunals,  neither  of  which  could  afford  relief  ?  What  ob- 
stacle was  in  the  way  of  legislation  to  supply  the  omission  to  make  provision 
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Tor  such  oases  in  the  original  act?  If  it  comes  within  the  category  of  retro- 
spective legislation,  as  has  baen  argued,  we  find  nothing  in  the  constitution  lim- 
iting the  power  of  congress  to  amend  or  correct  omissions  in  previous  a<5ts.  It 
is  well  settled  that  where  there  is  no  direct  constitutional  prohibition,  a  state 
may  pass  retrospective  laws,  such  as  in  their  operation  may  aflPect  suits 
pending,  and  give  to  a  party  a  remedy  which  he  did  not  previously  pos- 
sess, or  modify  an  existing  remedy,  or  remove  an  impediment  in  the  way  of 
legal  proceedings.  See  Hepburn  v,  Curts,  7  "Watts,  300,  and  Shenly  v.  Com- 
monwealth, 36  Penn.  St.,  57.  The  passage  of  the  act  now  in  question  was  abso- 
lutely necessary  to  remove  an  impediment  in  the  way  of  any  legal  proceeding 
in  the  case.  The  omission  to  provide  for  this  accidental  impediment  to  the 
Action  of  this  court  did  not  necessarily  amount  to  the  affirmance  of  the  judg- 
ment, and  it  is  hard  to  perceive  what  vested  right  the  defendant  in  error  had 
in  having  this  case  suspended  between  two  tribunals,  neither  of  which  could 
take  jurisdiction  of  it;  or  the  value  of  such  a  right,  if  he  was  vested  with  it. 
If  either  party  could  be  said  to  have  a  vested  right,  it  was  plaintiff  in  error, 
who  had  legally  brought  his  case  to  this  court  for  review,  and  whose  remedy 
had  been  suspended  by  an  accident,  or  circumstance,  over  which  he  had  no 
control.  If  the  judgment  below  was  erroneous,  the  plaintiff  in  error  had  a 
moral  right  at  least  to  have  it  set  aside,  and  the  defendant  is  only  claiming  a 
vested  right  in  a  wrong  judgment.  "  The  truth  is,"  says  Chief  Justice  Parker, 
in  Foster  v.  Essex  Bank,  16  Mass.,  245  (and  see  Rich  v.  Flanders,  39  N.  H., 
525),  "  there  is  no  such  thing  as  a  vested  right  to  do  wrong,  and  the  legislature 
which,  in  its  acts,  not  expressly  authorized  by  the  constitution,  limits  itself  to 
correcting  mistakes  and  to  providing  remedies  for  the  furtherance  of  justice, 
cannot  be  charged  with  violating  its  duty  or  exceeding  its  authority."  Such 
acts  are  of  a  remedial  character,  and  are  the  peculiar  subjects  of  legislation. 
They  are  not  liable  to  the  imputation  of  being  assumptions  of  judicial  power. 
§  200.  The  supreme  court  may  send  its  mandate  to  a  state  court 
The  constitutional  difficulty  attempted  to  be  raised  on  the  argument,  that 
congress  cannot  authorize  this  court  to  issue  a  mandate  to  a  state  court  in  a 
mere  matter  of  state  jurisdiction,  is  factitious  and  imaginary.  It  is  founded  on 
the  assumption  that  all  the  questions  which  we  have  heretofore  decided  are 
contrary  to  law,  and  is  but  a  repetition  of  the  former  objections  which  have 
been  overruled  by  the  court  under  another  form  of  expression.  For  if  it  be 
true,  as  we  have  shown,  that  congress  alone  had  the  power  of  disposing  of  the 
territorial  records,  and  providing  for  the  further  remedy  in  the  newly  organized 
courts  —  if  it  requires  the  concurrent  legislation  of  both  congress  and  the  state  to 
dispose  of  the  cases  in  the  peculiar  predicament  in  vrhich  this  case  was  heard, — 
if  congress  had,  as  we  have  shown,  the  power  to  remove  the  impediments  to  its 
decision,  and  remit  it  to  a  state  court  authorized  by  the  constitution  of  the 
Btate  to  take  cognizance  of  it,  they  must  necessarily  regulate  the  conditions  of 
its  removal,  so  that  the  parties  may  have  their  just  remedy  respectively.  If  a 
state  tribunal  could  not  take  possession  of  the  record  of  a  court  removed  legally 
to  this  court,  nor  exercise  jurisdiction  in  the  case  without  authority  of  congress 
(as  we  have  decided),  without  the  legislation  of  congress,  tliey  must  necessarily 
-accept  and  exercise  it  subject  to  the  conditions  imposed  by  the  act  which 
authorizes  them  to  receive  the  record.  This  court  would  have  the  same  right 
to  issue  its  mandate  as  in  cases  where  we  have  jurisdiction  over  the  decisions  of 
the  state  courts,  under  the  twenty-fifth  section  of  the  judiciary  act,  and  for  the 
43ame  reasons, — .because  we  have  jurisdiction  to  hear  and  decide  the  case. 
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n.  Having  disposed  of  the  question  of  jarisdiction,  the  case  presents  no 
difficulty. 

§  201.  Orwrding  or  refusing  new  triaJ*  hy  federal  court  is  not  subject  to  review. 

As  to  the  case  made  on  a  motion  for  a  new  trial,  our  decision  has  always 
been,  that  the  granting  or  refusing  a  new  trial  is  a  matter  of  discretion  with 
the  court  below,  which  we  cannot  review  on  writ  of  error. 

§  202.  The  correspondence  between  a  party  and  his  a^ent  is  not  admissible  in 
evidence  in  suit  with  stranger. 

The  single  bill  of  exceptions  in  the  case  is  to  the  refusal  of  the  court  to 
receive  certain  letters  in  evidence.  The  defendants  were  charged  to  have  been 
partners  of  one  George  N.  Shaw,  or  to  have  held  themselves  out  to  the  public 
as  such.  This  was  the  only  issue  in  the  case.  To  rebut  the  plaintiflFs'  proof, 
the  defendants  oflFered  a  correspondence  between  themselves,  and  some  letters 
to  them  by  one  Eaton,  their  agent.  It  is  hard  to  perceive  on  what  grounds  the 
parties  should  give  their  private  conversations  or  correspondence  with  one  an- 
other or  their  agent  to  establish  their  own  case,  or  show  that  they  had  not  held 
themselves  out  to  the  public  as  partners  of  the  deceased.  Let  judgment  of 
affirmance  be  entered  in  the  case,  and  a  statement  of  this  decision  be  certified 
to  the  supreme  court  of  Nevada. 

Affirmance  and  certificate  accordingly 

UNITED  STATES  v.  FERREIRA 
(18  Howard,  40-53.    1851.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  purports  to  be  an  appeal  from  the  district  court 
of  the  United  States  for  the  northern  district  of  Florida.  The  case  brought 
before  the  court  is  this :  The  treaty  of  1819,  by  which  Spain  ceded  Florida  to 
the  United  States,  contains  the  following  stipulation  in  the  ninth  article:  "The 
United  States  shall  cause  satisfaction  to  be  made  for  the  injury,  if  any,  which 
by  process  of  law  shall  be  established  to  have  been  suffered  by  the  Spanish 
officers  and  individual  Spanish  inhabitants  by  the  late  operations  of  the  Amer- 
ican army  in  Florida."  In  1823  congress  passed  an  act  to  carry  into  execution 
this  article  of  the  treaty.  The  first  section  of  this  law  authorizes  the  judges  of 
the  superior  courts  established  at  St.  Augustine  and  Pensacola,  respectively,  to  re- 
ceive and  adjust  all  claims  arising  within  their  respective  jurisdictions  agreeably 
to  the  provisions  of  the  article  of  the  treaty  above  mentioned ;  and  the  second 
section  provides:  "That  in  all  cases  where  the  judges  shall  decide  in  favor  of 
the  claimants,  the  decisions,  with  the  evidence  on  which  they  are  founded,  shall 
be  by  the  said  judges  reported  to  the  secretary  of  the  treasury,  who,  on  being 
satisfied  that  the  same  is  just  and  equitable,  within  the  provisions  of  the  treaty, 
shall  pay  the  amount  thereof  to  the  person  or  persons  in  whose  favor  the  same 
is  adjudged." 

Under  this  law  the  secretary  of  the  treasury  held  that  it  did  not  apply  to 
injuries  suffered  in  1812  and  1813  from  the  causes  mentioned  in  the  treaty,  but 
to  those  of  a  subsequent  period.  And  in  consequence  of  this  decision  another 
law  was  passed  in  1834,  extending  the  provisions  of  the  former  act  to  injuries 
suffered  in  1812  and  1813,  but  limiting  the  time  for  presenting  the  claims  to 
one  year  from  the  passage  of  the  act.  This  law  embraced  the  claim  of  the  pres- 
ent claimant.  He  did  not,  however,  present  his  claim  within  the  time  limited. 
And  in  1849  a  special  law  was  passed  authorizing  the  district  judge  of  the 
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TJnited  States  for  the  northern  district  of  Florida  to  receive  and  adjudicate  this 
claim  and  that  of  certain  other  persons  mentioned  in  the  law,  under  the  act  of 
1834;  the  several  claims  to  be  settled  by  the  treasury  as  in  other  cases  under 
the  said  act.  Florida  had  become  a  state  of  the  Union  in  1849,  and  therefore 
the  district  judge  was  substituted  in  the  place  of  the  territorial  officer.  Ferreira 
presented  his  claim  accordingly  to  the  district  judge,  who  took  the  testimony 
offered  to  support  it,  and  decided  that  the  amount  stated  in  the  proceedings  was 
due  to  him.  The  district  attorney  of  the  TJnited  States  prayed  an  appeal  to 
this  court  from  this  decision;  and  under  that  prayer  the  case  has  been  docketed 
here  as  an  appeal  from  the  district  court. 

§  203.  An  appeal  did  not  lie  from  the  decision  of  a  district  judge  adjusting 
claims  under  tJie  Florida  treaty. 

The  only  question  now  before  us  is  whether  we  have  any  jurisdiction  in  the 
case.  And  in  order  to  determine  that  question,  we  must  examine  the  nature  of 
the  proceeding  before  the  district  judge,  and  the  character  of  the  decision  from 
which  this  appeal  has  been  taken.  The  treaty  certainly  created  no  tribunal  by 
which  those  damages  were  to  be  adjusted,  and  gives  no  authority  to  any  court 
of  justice  to  inquire  into  or  adjust  the  amount  which  the  United  States  were 
to  pay  to  the  respective  parties  who  had  suffered  damage  from  the  causes  men- 
tioned in  the  treaty.  It  rested  with  congress  to  provide  one,  according  to  the 
treaty  stipulation.  But  when  that  tribunal  was  appointed,  it  derived  its  whole 
authority  from  the  law  creating  it,  and  not  from  the  treaty ;  and  congress  had  the 
right  to  regulate  its  proceedings  and  limit  its  power,  and  to  subject  its  decis- 
ions to  the  control  of  an  appellate  tribunal,  if  it  deemed  it  advisable  to  do  so. 
Undoubtedly  congress  was  bound  to  provide  such  a  tribunal  as  the  treaty  de- 
scribed. But  if  they  failed  to  fulfil  that  promise,  it  is  a  question  between  the 
United  States  and  Spain.  The  tribunal  created  to  adjust  the  claims  cannot 
change  the  mode  of  proceeding  or  the  character  in  which  the  law  authorizes  it 
to  act,  under  any  opinion  it  may  entertain,  that  a  different  mode  of  proceeding, 
or  a  tribunal  of  a  different  character,  would  better  comport  with  the  provisions  of 
the  treaty.  If  it  acts  at  all,  it  acts  under  the  authority  of  the  law  and  must 
obey  the  law.  The  territorial  judges,  therefore,  in  adjusting  these  claims,  de- 
rived their  authority  altogether  from  the  laws  above  mentioned;  and  their 
decisions  can  be  entitled  to  no  higher  respect  or  authority  than  these  laws  gave 
them.  They  are  referred,  by  the  act  of  1823,  to  the  treaty,  for  the  description 
of  the  injury  which  the  law  requires  them  to  adjust,  but  not  to  enlarge  the 
power  which  the  law  confers,  nor  to  change  the  character  in  which  the  law 
authorizes  them  to  act.  The  law  of  1823,  therefore,  and  not  the  stipulations 
of  the  treaty,  furnishes  the  rule  for  the  proceeding  of  the  territorial  judges, 
and  determines  their  character.  And  it  is  manifest  that  this  power  to  decide 
upon  the  validity  of  these  claims  is  not  conferred  on  them  as  a  judicial  func- 
tion, to  be  exercised  in  the  ordinary  forms  of  a  court  of  justice.  For  there  is 
to  be  no  suit ;  no  parties,  in  the  legal  acceptance  of  the  term,  are  to  be  made ; 
no  process  to  issue;  and  no  one  is  authorized  to  appear  on  behalf  of  the  United 
States,  or  to  summon  witnesses  in  the  case.  The  proceeding  is  altogether  ex 
parte^  and  all  that  the  judge  is  required  to  do  is  to  receive  the  claim  when  the  party- 
presents  it,  and  to  adjust  it  upon  such  evidence  as  he  may  have  before  him,  or 
be  able  himself  to  obtain.  But  neither  the  evidence  nor  his  award  are  to  be 
filed  in  the  court  in  which  he  presides,  nor  recorded  there;  but  he  is  required 
to  transmit  both  the  decision  and  the  evidence  upon  which  he  decided  to  the 
secretary  of  the  treasury;  and  the  claim  is  to  be  paid,  if  the  secretary  thinks 
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it  just  and  equitable,  but  not  otherwise.  It  is  to  be  a  debt  from  the  United 
States  upon  the  decision  of  the  secretary,  but  not  upon  that  of  the  judge.  It 
is  too  evident  for  argument  on  the  subject  that  such  a  tribunal  is  not  a  judicial 
one,  and  that  the  act  of  congress  did  not  intend  to  make  it  one.  The  authority 
conferred  on  the  respective  judges  was  nothing  more  than  that  of  a  commis- 
sioner to  adjust  certain  claims  against  the  United  States;  and  the  office  of 
judges,  and  their  respective  jurisdictions,  are  referred  to  in  the  law  merely  as 
ft  designation  of  the  persons  to  whom  the  authority  is  confided,  and  the  terri- 
torial limits  to  which  it  extends.  The  decision  is  not  the  judgment  of  a  court 
of  justice.  It  is  the  award  of  a  commissioner.  The  act  of  1834  calls  it  aa 
award;  and  an  appeal  to  this  court  from  such  a  decision,  by  such  an  authority, 
from  the  judgment  of  a  court  of  record,  would  be  an  anomaly  in  the  history 
of  jurisprudence.  An  appeal  might  as  well  have  been  taken  from  the  awards 
of  the  board  of  commissioners  under  the  Mexican  treaty,  which  were  recently 
sitting  in  this  city. 

§  204.   United  States  iiiay  appoint  special  tribunals, 

Nor  can  we  see  any  ground  for  objection  to  the  power  of  revision  and  con- 
trol given  to  the  secretary  of  the  treasury.  When  the  United  States  consent 
to  submit  the  adjustment  of  claims  against  them  to  any  tribunal,  they  have  a 
right  to  prescribe  the  conditions  on  which  they  will  pay.  And  they  had  a 
right,  therefore,  to  make  the  approval  of  the  award  by  the  secretary  of  tbe 
treasury  one  of  the  conditions  upon  which  they  would  agree  to  be  liable.  Ko 
-claim,  therefore,  is  due  from  the  United  States  until  it  is  sanctioned  by  liim ; 
4ind  his  decision  against  the  claimant  for  tlie  whole  or  a  part  of  the  claim,  as 
allowed  by  the  judge,  is  final  and  conclusive.  It  cannot  afterwards  bo  dis- 
turbed by  an  appeal  to  this  or  any  other  court,  or  in  any  other  way,  without 
the  authority  of  an  act  of  congress.  It  is  said,  however,  on  the  part  of  tbe 
olaimant,  that  the  treaty  requires  that  the  injured  parties  should  have  an 
opportunity  of  establishing  their  claims  by  a  process  of  law;  that  process  of  law 
means  a  judicial  proceeding  in  a  court  of  justice;  and  that  the  right  of  super- 
vision given  to  the  secretary  over  the  decision  of  the  district  judge  is  therefore 
A  violation  of  the  treaty.  The  court  think  differently,  and  that  the  government 
of  this  country  is  not  liable  to  the  reproach  of  having  broken  its  faith  with 
Spain.  The  tribunals  established  are  substantially  the  same  with  those  usualjy 
created  where  one  nation  agrees  by  treaty  to  pay  debts  or  damages  which  may 
be  found  to  be  due  to  the  citizens  of  another  country.  This  treaty  meant 
nothing  more  than  the  tribunal  and  mode  of  proceeding  ordinarily  established 
on  sucfi  occasions,  and  well  known  and  well  understood  w4ien  treaty"  obliga- 
tions of  this  description  are  undertaken.  But  if  it  were  admitted  to  be  other- 
wise, it  is  a  question  between  Spain  and  that  department  of  the  government 
which  is  charged  with  our  foreign  relations,  and  with  which  the  judicial  branch 
has  no  concern.  Certainly  the  tribunal  which  acts  under  the  law  of  congress, 
and  derives  all  its  authority  from  it,  cannot  call  in  question  the  validity  of  its 
provisions,  nor  claim  absolute  and  final  power  for  its  decisions,  when  the  law 
by  virtue  of  which  the  decisions  are  made  declares  that  tliey  shall  not  be  final, 
but  subordinate  to  that  of  the  secretary  of  the  treasury,  and  subject  to  his  re- 
versal. And  if  the  judicial  branch  of  the  government  had  the  right  to  look 
into  the  construction  of  the  treaty  in  this  respect,  and  was  of  opinion  tliat  it 
required  a  judicial  proceeding,  and  that  the  power  given  to  the  secretary  was 
void  as  in  violation  of  the  treaty,  it  would  hardly  strengthen  the  case  of  the 
claimant  on  this  appeal,  for  the  proceedings  before  the  judge  are  as  little 
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judicial  in  their  character  as  that  before  the  secretary.  And  if  his  decisions 
are  void  on  that  account,  the  decisions  of  the  judge  are  open  to  the  same  ob- 
jections; and  neither  the  principal  nor  interest,  nor  any  part  of  this  claim, 
could  be  paid  at  the  treasury ;  for  if  the  tribunal  is  unauthorized  the  awards 
are  of  no  value. 

The  powers  conferred  by  these  acts  of  congress  upon  the  judge  as  well  as  the 
secretary,  are,  it  is  true,  judicial  in  their  nature.  For  judgment  and  discretion, 
must  be  exercised  by  both  of  them.  But  it  is  nothing  more  than  the  power 
ordinarily  given  by  law  to  a  commissioner  appointed  to  adjust  claims  to  lands 
or  money  under  a  treaty ;  or  special  powers  to  inquire  into  or  decide  any  other 
particular  class  of  controv^ersies  in  which  the  public  or  individuals  may  be  con- 
-cerned.  A  power  of  this  description  may  constitutionally  be  conferred  on  a 
secretary  as  well  as  on  a  commissioner.  But  is  not  judicial  in  either  case,  in 
the  sense  in  which  judicial  power  is  granted  by  the  constitution  to  the  courts 
of  the  United  States.  The  proceeding  we  are  now  considering  did  not  take 
place  before  one  of  the  territorial  judges,  but  before  a  district  judge  of  the 
United  States.  But  that  circumstance  can  make  no  difference.  For  the  act  of 
1849  authorizes  him  to  receive  and  adjudicate  the  claims  of  the  persons  men- 
tioned in  the  law  under  the  act  of  1834,  and  provides  that  these  claims  may  be 
settled  by  the  treasury  as  other  cases  under  the  said  act.  It  conferred  on  the 
district  judge,  therefore,  the  same  power  and  the  same  character,  and  imposed 
on  him  the  same  duty,  that  had  been  conferred  and  imposed  on  the  territorial 
judges  before  Florida  became  a  state.  It  would  seem,  indeed,  in  this  case,  that 
the  district  judge  acted  under  the  erroneous  opinion  that  he  was  exercising 
judicial  power,  strictly  speaking,  under  the  constitution,  and  has  given  to  these 
proceedings  as  much  of  the  form  of  proceedings  in  a  court  of  justice  as  was 
practicable.  A  petition  in  form  is  filed  by  the  claimant;  and  the  judge  states 
in  his  opinion  that  the  district  attorney  appeared  for  the  United  States,  and 
argued  the  case,  and  prayed  an  appeal.  But  the  acts  of  congress  require  no 
petition.  The  claimant  had  nothing  to  do  but  to  present  his  claim  to  the 
judge  Avith  the  vouchers  and  evidence  to  support  it.  The  district  attorney  had 
no  I'ight  to  enter  an  appearance  for  the  United  States,  so  as  to  make  them  a 
party  to  the  proceedings,  and  to  authorize  a  judgment  against  them.  It  was 
no  doubt  his  duty  as  a  public  officer,  if  he  knew  of  any  evidence  against  the 
claim,  or  of  any  objection  to  the  evidence  produced  by  the  claimant,  to  bring 
it  before  the  judge,  in  order  that  he  might  consider  it,  and  report  it  to  the  sec- 
retary. But  the  acts  of  congress  certainly  do  not  authorize  him  to  convert  a 
proceeding  before  a  commissioner  into  a  judicial  one,  nor  to  bring  an  appeal 
from  his  award  before  this  court.  The  question  as  to  the  character  in  which 
a  judge  acts  in  a  case  of  this  description  is  not  a  new  one.  It  arose  as  long 
ago  as  1792,  in  Hay  burn's  Case,  reported  in  2  Dall.,  409.  The  act  of  23d  of 
March,  in  that  year,  required  the  circuit  courts  of  the  United  States  to  examine 
into  the  claims  of  the  officers  and  soldiers  and  seamen  of  the  revolution,  to  the 
pensions  granted  to  invalids  by  that  act,  and  to  determine  the  amount  of  pay 
that  would  be  equivalent  to  the  disability  incurred,  and  to  certify  their  opinion 
to  the  secretary  of  war.  And  it  authorized  tlie  secretary,  when  he  had  caui^e 
to  suspect  imposition  or  mistake,  to  withhold  the  pension  allowed  by  the  court, 
and  to  report  the  case  to  congress  at  its  next  session.  The  authority  was  given 
to  the  circuit  courts;  and  a  question  aros3  whether  the  power  conferred  was  a 
judicial  one,  which  the  circuit  courts,  as  such,  could  constitutionally  exercise. 

The  question  was  not  decided  in  the  supreme  court  in  the  case  above  men- 
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tioned.  But  the  opinions  of  the  judges  of  the  circuit  courts  for  the  districts  of 
New  York,  Pennsylvania  and  North  Carolina  are  all  given  in  a  note  to  the 
case  by  the  reporter.  The  judges  in  the  New  York  circuit,  composed  of  Chief 
Justice  Jay,  Justice  Cushing,  and  Duane,  district  judge,  held  that  the  power 
could  not  be  exercised  by  them  as  a  court.  But  in  consideration  of  the  meri- 
torious and  benevolent  object  of  the  law,  they  agreed  to  construe  the  power  as 
conferred  on  them  individually  as  commissioners,  and  to  adjourn  the  court  over 
from  time  to  time,  so  as  to  enable  them  to  perform  the  duty  in  the  character  of 
commissioners,  and  out  of  court.  The  judges  of  the  Pennsylvania  circuit,  con- 
sisting of  Wilson  and  Blair,  justices  of  the  supreme  court,  and  Peters,  district 
judge,  refused  to  execute  it  altogether,  upon  the  ground  that  it  was  conferred 
on  them  as  a  court,  and  was  not  a  judicial  power  when  subject  to  the  revision 
of  the  secretary  of  war  and  congress.  The  judges  of  the  circuit  court  of  North 
Carolina,  composed  of  Iredell,  justice  of  the  supreme  court,  and  Sitgreaves, 
district  judge,  were  of  opinion  that  the  court  could  not  execute  it  as  a  judicial 
power;  and  held  it  under  advisement  whether  they  might  not  construe  the  act 
as  an  appointment  of  the  judges  personally  as  commissioners,  and  perform  the 
duty  in  the  character  of  commissioners  out  of  court,  as  had  been  agreed  on  by 
the  judges  of  the  New  York  circuit.  These  opinions,  it  appears  by  the  report 
in  2  Dall.,  were  all  communicated  to  the  president,  and  the  motion  for  a 
mandamxca  in  Hayburn's  Case,  at  the  next  terra  of  the  supreme  court,  would 
seem  to  have  been  made  merely  for  the  purpose  of  having  it  judicially  deter- 
mined in  this  court,  whether  the  judges,  under  that  law,  were  authorized  to  act 
in  the  character  of  commissioners.  For  every  judge  of  the  court,  except  Thomas 
Johnson,  whose  opinion  is  not  given,  had  formally  expressed  his  opinion  in 
writing,  that  the  duty  imposed,  when  the  decision  was  subject  to  the  revision 
of  a  secretary  and  of  congress,  could  not  be  executed  by  the  court  as  a  judicial 
power;  and  the  only  question  upon  which  there  appears  to  have  been  any 
difference  of  opinion,  was  whether  it  might  not  be  construed  as  conferring  the 
power  on  the  judges  personally  as  commissioners.  And  if  it  would  bear  that 
construction,  there  seems  to  have  been  no  doubt,  at  that  time,  but  that  they 
might  constitutionally  exercise  it,  and  the  secretary  constitutionally  revise  their 
decisions.  The  law,  however,  was  repealed  at  the  next  session  of  the  legisla- 
ture, and  a  different  way  provided  for  the  relief  of  the  pensioners ;  and  the 
question  as  to  the  construction  of  the  law  was  not  decided  in  the  supreme  court. 
But  the  repeal  of  the  act  clearly  shows  that  the  president  and  congress  acqui- 
esced in  the  correctness  of  the  decision  that  it  was  not  a  judicial  power.  This 
law  is  the  same  in  principle  with  the  one  we  are  now  considering,  with  this 
difference  only,  that  the  act  of  1792  imposed  the  duty  on  the  court  eo  nomincy 
and  not  personally  on  the  judges.  In  the  case  before  us  it  is  imposed  upon  the 
judge,  and  it  appears  from  the  note  to  the  case  of  Hayburn,  that  a  majority  of 
the  judges  of  the  supreme  court  were  of  opinion  that,  if  the  law  of  1792  had 
conferred  the  power  on  the  judges,  they  would  have  held  that  it  was  given  to 
them  personally  by  that  description;  and  would  have  performed  the  duty  as 
commissioners,  subject  to  the  revision  and  control  of  the  secretary  and  congress, 
as  provided  in  the  law.  Nor  have  Justices  "Wilson,  Blair  and  Peters,  district 
judges,  dissented  from  this  opinion.  Their  communication  to  the  president  is 
silent  upon  this  point.  But  the  opinions  of  all  the  judges  embrace  distinctly 
and  positively  the  provisions  of  the  law  now  before  us,  and  declare  that,  under 
such  a  law,  the  power  was  not  judicial  within  the  grant  of  the  constitution, 
and  could  not  be  exercised  as  such. 
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Independently  of  these  objections,  we  are  at  some  loss  to  understand  how 
this  case  could  be  legally  transmitted  to  this  court,  and  certified  as  the  transcript 
of  a  record  in  the  district  court.  According  to  the  directions  of  the  act  of 
congress,  the  decision  of  the  judge,  and  the  evidence  on  which  it  is  founded, 
ought  to  have  been  transmitted  to  the  secretary  of  the  treasury.  They  are  not 
to  remain  in  the  district  court,  nor  to  be  recorded  there.  They  legally  belong 
to  the  office  of  the  secretary  of  the  treasury,  and  not  to  the  court ;  and  a  copy 
from  the  clerk  of  the  latter  would  not  be  evidence  in  any  court  of  justice. 
There  is  no  record  of  the  proceedings  in  the  district  court  of  which  a  transcript 
can  legally  be  made  and  certified ;  and  consequently  there  is  no  transcript  now 
before  us  that  we  can  recognize  as  evidence  of  any  proceeding  or  judgment  in 
that  court.  A  question  might  arise  whether  commissioners  appointed  to  ad- 
just these  claims  are  not  officers  of  the  United  States  within  the  meaning  of 
the  constitution.  The  duties  to  be  performed  are  entirely  alien  to  the  legitimate 
functions  of  a  judge  or  court  of  justice,  and  have  no  analogy  to  the  general  or 
special  powers  ordinarily  and  legally  conferred  on  judges  or  courts  to  secure 
the  due  administration  of  the  laws.  And  if  they  are  to  be  regarded  as  offi- 
cers, holding  offices  under  the  government,  the  power  of  appointment  is  in  the 
president,  by  and  with  the  advice  and  consent  of  the  senate ;  and  congress 
could  not,  by  law,  designate  the  persons  to  fill  these  offices.  And  if  this  be  the 
construction  of  the  constitution,  then  as  the  judge  designated  could  not  act  in 
a  judicial  character  as  a  court,  nor  as  a  commissioner,  because  he  was  not  ap- 
pointed by  the  president,  every  thing  that  has  been  done  under  the  acts  of  1823, 
and  1834,  and  1849,  would  be  void,  and  the  payments  heretofore  made  might  be 
recovered  back  by  the  United  States.  But  this  question  has  not  been  made, 
nor  does  it  arise  in  the  case.  It  could  arise  only  in  a  suit  by  the  United  States 
to  recover  back  the  money.  And  as  the  case  does  not  present  it,  and  the  par- 
ties interested  are  not  before  the  court,  and  these  laws  have  for  so  many  years 
been  acted  on  as  valid  and  constitutional,  we  do  not  think  it  proper  to  express 
an  opinion  upon  it.  In  the  case  at .  bar,  the  power  of  the  judge  to  decide  in 
the  first  instance  is  assumed  on  both  sides,  and  the  controversy  has  turned  upon 
the  power  of  the  secretary  to  revise  it;  and  it  is  in  this  aspect  of  the  case  that 
it  has  been  considered  by  the  court  in  the  foregoing  opinion. 

The  appeal  must  be  dismissed  for  want  of  jurisdiction. 

§  205.  Varioiw  courts. —  Ad  appeal  lay  to  the  supreme  court  from  the  district  court  of  the 
Dnited  States  for  the  iiiritory  of  Orleans.     Morgan  v,  Callender,*  4  Cr.,  370. 

§  206.  A  writ  of  erro>  f  >  the  general  court  of  the  Northwestern  territory  was  quashed  be- 
cause no  writ  of  error  or  Appeal  was  author Izad  by  act  of  congress.  Clark  v,  Bazadon,*  1 
Cr.,  212. 

§  207.  The  act  of  Feo^^l•y,  1801,  erecting  the  circuit  court  for  the  District  of  Columbia 
authorized  a  writ  of  erroi  to  that  court,  though  the  right  of  appeal  in  the  particular  case  had 
been  taken  away  by  ah  act  of  the  state  of  Virginia.  Young  v.  Bank  of  Alexandria,*  4  Cr., 
dSi.    See  §188. 

§  208.  A  writ  of  error  did  not  lie  from  the  supreme  court  to  the  district  court  for  the 
Maine  district,  but  cases  from  that  court  went  to  the  circuit  court  for  Massachusetts,  al- 
though the  district  court  for  Maine  had  the  original  jurisdiction  of  a  circuit  court.  United 
States  V.  Weeks,*  5  Cr.,  1 ;  The  Sloop  Sally  v.  United  States,*  5  Cr.,  372. 

§  209.  District  court. —  If  a  district  court  having  circuit  court  powers  renders  a  judgment 
in  a  matter  of  which  the  district  coui '.  had  jurisdiction,  it  must  be  presumed  to  be  acting  as 
a  diitrct  court,  though  the  circuit  court  bis  concurrent  jurisdiction  of  such  matters,  and  no 
writ  of  error  lies  from  the  supreme  court  to  reverse  the  judgment.  South  wick  v.  Postmaster 
General,  2  Pet,  447. 

§  2 10.  Where  a  writ  of  error  has  been  issued  from  the  circuit  to  the  district  court  in  a  civil 
ac^on,  no  writ  of.  error  lies  from  the  supreme  court  to  the  circuit  coui*t  to  review  its  decision. 
United  States  v,  Gordon,  7  Cr.,  288. 

461 


§§211-218,  APPEAI^  AND  WRITS  OF  ERROR 

§  21 1.  Civil  cause. —  It  seems  tha^  aa  action  of  debt  for  a  penalty  is  a  civil  cause  withiiK 
the  judiciary  act,  and  that  therefore  a  writ  of  error  lies  from  the  circuit  to  the  district  court 
in  such  a  case.    Jacob  v.  United  States,  1  Marsh.,  525. 

§  211^.  A|i^reed  oises. —  A  writ  of  error  will  lie  from  the  supreme  court  to  the  circuit  court 
of  the  District  of  Columbia,  in  trials  at  law,  where  special  or  agreed  cases  have  been  made- 
and  signed  by  the  counsel  of  both  parties,  and  spread  upon  the  records  as  a  part  thereof. 
United  States  v.  Eliason,  15  Pet.,  300. 

§  213.  Provisional  court. —  Where  a  statute  tri»"asf erred  the  judgments  and  decrees  of  the 
provisional  court  of  Louisiana  into  the  circuit  cr  irt,  to  stand  as  the  judgments  and  decrees 
of  the  circuit  court,  an  appeal  from  the  circuit  coui  ^  was  regular  and  proper.  The  Grapeshot,*^ 
7Wall.,  5«3. 

§  2 1 4.  Land  claims.—  No  appeal  lies  from  the  decision  of  the  commissioners  appointed 
under  the  act  of  1814,  providmg  for  the  indemnification  of  claimants  of  public  lands  in  the 
Mississippi  territory;  and  the  supreme  court  has  no  power  to  disturb  any  judgment  or  decision 
rendered  by  them  within  the  legitimate  exercise  of  the  power  delegated.  Brown  v.  Jackson, 
7  Wheat.,  240. 

3.  In  Habeas  Corpus  Cases. 

Summary — Supreme  court  has  no  jurisdiction,  %  215.—  The  matter  in  dispute  must  he  a  money 
value,  §  216.— CTnder  act  of  1SG7,  §  217.— ^c<  of  1SG8,  §  218. 

§  215.  A  decision  of  the  circuit  court  on  a  writ  of  habeas  corpus  ad  subjiciendum  cannot  be 
re-examined  in  the  supreme  court.     Barry  v.  Mercein,  ^i:^  219-221. 

§  2216.  The  supreme  court  possesses  no  appellate  power  in  any  case,  unless  conferred  upon^ 
it  by  act  of  congress ;  and  in  order  to  give  it  appellate  power  under  §  22  of  the  act  of  1789,  the 
matter  in  dispute  must  be  money,  or  some  right,  the  value  of  which,  in  money,  can  be  calcu- 
lated and  ascertained.    Ibid, 

§  2 1 7.  Under  the  act  of  1867.  an  appeal  lies  to  the  supreme  court  from  the  judgment  of  a. 
circuit  court  in  a  habeas  corpus  case;  and  every  question  of  sulistance  which  the  circuit  court 
could  decide  upon  the  return  of  the  habeas  corpus,  including  the  question  of  its  own  jurisdic- 
tion, may  be  revised  on  appeal.     Ex  parte  McCardle,  §g  222-225. 

§  218.  The  act  of  1888,  re])ealing  so  much  of  the  act  of  1867  as  authorized  an  appeal  to  the 
supreme  court  in  habeas  corpus  cases,  did  not  affect  the  appellate  jurisdiction  of  the  supreme 
court  except  in  cases  of  appeals  under  the  act  of  1867;  and  in  respect  to  such  cases,  the  juris- 
diction over  pending  appeals  ceased  on  the  passage  of  the  repealing  act.  Ex  parte  McCardle, 
§§  226-229. 

BARRY  V.  MERCEIN. 
(5  Howard,  103-121.     1846.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  up  by  writ  of  error  to  the  cir- 
cuit court  for  the  southern  district  of  New  York. 

It  appears  from  the  record  that  the  plaintiff  in  error  is  a  subject  of  the  queen 
of  Great  Britain,  and  resides  in  Liverpool,  Nova  Scotia.  In  April,  1835,  he 
intermarried  with  Eliza  Ai\|i  Barry,  one  of  the  defendants  in  error,  who  is  the- 
daughter  of  the  late  Thomas  B.  Mercein,  of  the  city  of  New  York;  and,  upon, 
some  unfortunate  disagreement  between  the  plaintiff  in  error  and  his  wi-fe,  a 
separation  took  place  in  the  year  1838,  and  they  have  ever  since  lived  apart;, 
she  residing  in  New  York,  and  he  at  Liverpool.  They  have  two  children,  a  son. 
and  a  daughter.  The  son  is  with  his  father;  and  the  daughter,  now  about  ten 
years  of  age,  is  with  her  mother.  The  plaintiff  in  error  filed  his  petition  in  the 
circuit  court  of  the  United  States  for  the  southern  district  of  New  York,  at 
April  term,  1844,  stating  that  his  wife  had  separated  from  him  without  any 
justifiable  cause,  and  refusetl  to  return,  and  unlawfully  detained  and  kept  from 
him  his  daughter;  that  she  was  harbored,  countenanced  and  encoumged  in  these 
unlawful  proceedings  by  her  mother,  Mary  Mercein,  the  other  defendant  in 
error;  and  prayed  that  the  writ  of  habeas  corpus  ad  suhjriciendum  might  issue^ 
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comm«mcling  the  said  Mary  Mercein  and  Eliza  Ann  Barry  to  have  the  body  of 
his  daughter,  Mary  Mercein  Barry,  by  them  imprisoned  and  detained,  with  the 
time  and  cause  of  such  imprisonment  or  detention,  before  the  circuit  court,  to 
do  and  receive  what  should  then  and  there  be  considered  of  the  said  Mary  Mer- 
cein Barry.  The  petition  was  supported  by  the  usual  affidavits  and  proofs. 
The  case  came  on  to  be  heard  in  the  circuit  court,  and  it  was  then  ordered  and 
adjudged  by  the  court  that  the  petition  be  disallowed  and  the  writ  of  habeas 
corpus  denied.     It  is  upon  this  judgment  tbat  the  writ  of  error  is  brought. 

A  motion  has  been  made  to  dismiss  the  writ  of  error  for  the  want  of  juris- 
diction in  this  court.  In  the  argument  upon  this  motion,  the  power  of  the  cir- 
cuit court  to  award  the  writ  of  habeas  corpus  in  a  case  like  this  has  also  been 
very  fully  discussed  at  the  bar.  But  this  question  is  not  before  us,  unless  we 
have  power,  by  writ  of  error,  to  re-examine  the  judgment  given  by  the  circuit 
court,  and  to  affirm  or  reverse  it,  as  we  may  find  it  to  be  correct  or  otherwise. 
And  the  question,  therefore,  to  be  first  decided  is,  whether  a  writ  of  error  will 
lie  upon  the  judgment  of  the  circuit  court  in  this  case,  refusing  to  grant  the 
writ  of  habeas  corpus.  It  is  an  important  question,  deeply  interesting  to  the 
parties  concerned,  and  we  have  given  to  it  a  full  and  mature  consideration. 

§  21 9.  The  supreme  court  possesses  only  such  appellate  power  as  is  conferred 
by  act  of  congress. 

By  the  constitution  of  the  United  States  the  supreme  court  possesses  no  ap- 
pellate power  in  any  case,  unless  conferred  upon  it  by  act  of  congress ;  nor  can 
it,  when  conferred,  be  exercised  in  any  other  form,  or  by  any  other  mode  of  pro- 
ceeding, than  that  which  the  law  prescribes.  The  act  of  1789,  c.  20,  §  22,  provides 
that  final  judgments  and  decrees  in  civil  actions  and  suits  in  equity  in  a  qXtqmM 
court,  when  the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000,  exclusive 
of  costs,  may  be  re-examined  and  reversed  or  affirmed  in  the  supreme  court. 
And  it  is  by  this  law  only  that  we  are  authorized  to  re-examine  any  judgment 
in  a  circuit  court  by  writ  of  error.  Before  we  speak  more  particularly  of  the 
construction  of  this  section,  it  may  be  proper  to  notice  the  difference  between  the 
provisions  contained  in  it  and  those  of  the  twenty-fifth  section,  in  the  same 
act  of  congress,  which  gives  the  appellate  power  over  the  judgments  of  the 
state  courts.  In  the  latter  case,  the  right  to  re-examine  is  not  made  to  depend 
on  the  money  value  of  the  thing  in  controversy,  but  upon  the  character  of  the 
right  in  dispute,  and  the  judgment  which  the  state  court  has  pronounced  upon 
it;  and  it  is  altogether  immaterial  whether  the  right  in  controversy  can  or  can 
not  be  measured  by  a  money  standard. 

§  220.  To  give  the  supreme  court  jurisdiction^  the  matter  in  dispute  must  be 
money ^  or  some  value  which  can  be  calculated,  ^ 

But  in  the  twenty-second  section,  which  is  the  one  now  under  consideration, 
the 'provision  is  otherwise;  and  in  order  to  give  this  court  jurisdiction  to  re-ex- 
amine the  judgment  of  a  circuit  court  of  the  United  States,  the  judgment  or  de- 
cree must  not  only  be  a  final  one,  in  a  civil  action  or  suit  in  equity,  but  the  matter 
in  dispute  must  exceed  the  sum  or  value  of  $2,000,  exclusive  of  costs.  And 
in  order,  therefore,  to  give  us  appellate  power  under  this  section,  the  matter  in 
dispute  must  be  money,  or  some  right,  the  value  of  which,  in  money,  can  be 
calculated  and  ascertained.  In  the  case  before  us,  the  controversy  is  between 
the  father  and  mother  of  an  infant  daughter.  They  are  living  separate  from 
each  other,  and  each  claiming  the  right  to  the  custody,  care  and  society  of 
their  child.     This  is  the  matter  in  dispute.     And  it  is  evidently  utterly  incapa- 
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ble  of  being  reduced  to  any  pecuniary  standard  of  value,  as  it  rises  superior  to 
money  considerations. 

§  221.  The  decision  of  the  circuit  court  on  a  writ  of  habeas  oorpus  ad  sub- 
jiciendum cannot  be  re-examined  in  the  supreme  court,  (a) 

The  question  for  this  court  to  decide  is,  whether  a  controversy  of  this  char- 
acter can,  by  a  fair  and  reasonable  construction,  be  regarded  as  within  the  pro- 
visions of  the  twenty-second  section  of  the  act  of  1789.  Is  it  one  of  those  cases 
in  which  we  are  authorized  to  re-examine  the  decision  of  a  circuit  court  of  the 
United  States,  and  afBrm  or  reverse  its  judgment?  We  think  not.  The 
*  words  of  the  act  of  congress  are  plain  and  unambiguous.  They  give  the  right 
of  revision  in  those  cases  only  where  the  rights  of  property  are  concerned, 
and  where  the  matter  in  dispute  has  a  known  and  certain  value,  which  can  be 
proved  and  calculated,  in  the  ordinary  mode  of  a  business  transaction.  There 
are  no  words  in  the  law  which,  by  any  just  interpretation,  can  be  held  to  ex- 
tend the  appellate  jurisdiction  beyond  those  limits,  and  authorize  us  to  take 
cognizance  of  cases  to  which  no  test  of  money  value  can  be  applied.  Nor,  in- 
deed, is  this  limitation  upon  the  appellate  power  of  this  court  confined  to  cases 
like  the  one  before  us.  It  is  the  same  in  judgments  in  criminal  cases,  although 
the  libertj'^  or  life  of  the  party  may  depend  on  the  decision  of  the  circuit 
court.  And  since  this  court  can  exercise  no  appellate  power  unless  it  is  con- 
ferred by  act  of  congress,  the  writ  of  error  in  this  case  must  be  dismissed. 

EX  PARTE  McCARDLE. 
(6  Wallace,  818-327.    1867.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Mississippi. 

Opinion  by  Chase,  C.  J, 

Statement  of  Facts. —  The  motion  to  dismiss  the  appeal  has  been  thoroughly 
argued,  and  we  are  now  to  dispose  of  it.  The  ground  assigned  for  the  motion 
is  want  of  jurisdiction  in  this  court  of  appeals  from  the  judgments  of  inferior 
courts  in  cases  of  habeas  corpics. 

Whether  this  objection  is  sound  or  otherwise  depends  upon  the  construction 
of  the  act  of  1867. 

§  222.  Practice  in  habeas  corpus  cases  before  the  passage  of  the  act  of  1867, 

Prior  to  the  passage  of  that  act  this  court  exercised  appellate  jurisdiction 
over  the  action  of  inferior  courts  by  habeas  corpus.  In  the  case  of  Burford,  3 
Cranch,  449,  453,  this  court,  by  habeas  corpus^  aided  by  a  writ  of  certiorari^  re- 
viewed and  reversed  the  judgment  of  the  circuit  court  of  the  District  of  Colum- 
bia. In  that  case  a  prisoner  brought  before  the  circuit  court  by  the  writ  bad 
been  remanded,  but  was  discharged  upon  the  habeas  corpus  issued  out  of 
this  court.  By  the  writ  of  habeas  corpus^  also  aided  by  a  certiorari^  this 
court,  in  the  case  of  BoUman  and  Swartwout,  4  Cranch,  75,  again  revised 
a  commitment  of  the  circuit  court  of  the  district.  The  prisoners  had  been 
committed  on  a  charge  of  treason  by  order  of  the  circuit  court,  and  on 
their  petition  this  court  issued  the  two  writs,  and,  the  prisoners  having  been 
produced,  it  was  ordered  that  they  should  be  discharged  on  the  ground  that  the 
commitment  of  the  circuit  court  was  not  warranted  in  law.  But,  though  the 
exercise  of  appellate  ji/risdiction  over  judgments  of  inferior  tribunals  was  not 

(a)  No  appeal  lies  from  the  circuit  to  the  supreme  court  In  the  case  of  a  writ  of  /tabecu  corpus  in  an  extradi- 
tion case.    In  re  Henrich,  6  Blatch.,  427. 
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unknown  to  the  practice  of  this  coiirt  before  the  act  of  1867,  it  was  attended 
by  some  inconvenience  and  embarrassment.  It  was  necessary  to  use  the  writ  of 
certiorari  in  addition  to  the  writ  of  habeas  carpuSj  and  there  was  no  regulated 
£^nd  established  practice  for  the  guidance  of  parties  invoking  the  jurisdiction. 
This  inconvenience  and  embarrassment  was  remedied  in  a  small  class  of  cases 
arising  from  commitments  for  acts  done  or  omitted  under  alleged  authority  of 
foreign  governments  by  the  act  of  August  29,  1842  (5  Stat,  at  Large,  539), 
which  authorized  a  direct  appeal  from  any  judgment  upon  habeas  corpus  of  a 
justice  of  this  court  or  judge  of  a  district  court  to  the  circuit  court  of  the 
proper  district,  and  from  the  judgment  of  the  circuit  court  to  this  court. 

§  223.  C<mstruoti(m  of  the  act  of  1867;  whether  it  extends  to  aU  cases  of  ha- 
heas  corpus. 

This  provision  for  appeal  was  transferred,  with  some  modification,  from  the 
act  of  1842  to  the  act  of  1867;  and  the  first  question  we  are  to  consider  upon 
the  construction  of  that  act  is,  whether  this  right  of  appeal  extends  to  all  cases 
of  habeas  corpus^  or  only  to  a  particular  class.  It  was  insisted  on  argument 
that  appeals  to  this  court  are  given  by  the  act  only  from  the  judgments  of  the 
circuit  court  rendered  upon  appeals  to  that  court  from  decisions  of  a  single 
judge  or  of  a  district  court.  The  words  of  the  act  are  these:  "From  the  final 
decision  of  any  judge,  justice,  or  court  inferior  to  the  circuit  court,  an  appeal 
may  be  taken  to  the  circuit  courts  of  the  United  States  for  the  district  in  which 
said  cause  is  heard,  and  from  the  judgment  of  said  circuit  court  to  the  supreme 
<5ourt  of  the  United  States."  These  words,  considered  without  reference  to  the 
other  provisions  of  the  act,  are  not  unsusceptible  of  the  construction  put  upon 
them  at  the  bar;  but  that  construction  can  hardly  be  reconciled  with  other 
parts  of  the  act.  The  first  section  gives  to  the  several  courts  of  the  United 
States,  and  the  several  justices  and  judges  of  such  courts  within  their  respect- 
ive jurisdictions,  in  addition  to  the  authority  already  conferred  by  law,  power 
to  grant  writs  of  habeas  corpus  in  all  cases  where  any  person  may  be  restrained 
•of  liberty  in  violation  of  the  constitution  or  of  any  treaty  or  law  of  the  United 
States.  This  legislation  is  of  the  most  comprehensive  character.  It  brings 
within  the  habeas  corpus  jurisdiction  of  every  court  and  of  every  judge  every 
possible  case  of  privation  of  liberty  contrary  to  the  national  constitution, 
treaties  or  laws.    It  is  impossible  to  widen  this  jurisdiction. 

§  224.  An  appeal  lies  to  this  court  from  the  judgvient  of  circuit  courts  in 
biases  of  habeas  corpus. 

And  it  is  to  this  jurisdiction  that  the  system  of  appeals  is  applied.  From  decis- 
ions of  a  judge  or  of  a  district  court  appeals  lie  to  the  circuit  court,  and  from  the 
judgment  of  the  circuit  court  to  this  court.  But  each  circuit  court,  as  well  as  each 
•district  court  and  each  judge,  may  exercise  the  original  jurisdiction;  and  no 
satisfactory  reason  can  be  assigned  for  giving  appeals  to  this  court  from  the 
judgments  of  the  circuit  court  rendered  on  appeal,  and  not  giving  like  appeals 
from  judgments  of  circuit  courts  rendered  in  the  exercise  of  original  jurisdic- 
tion. If  any  class  of  cases  was  to  be  excluded  from  the  right  of  appeal,  the 
exclusion  would  naturally  apply  to  cases  brought  into  the  circuit  court  by  ap- 
peal rather  than  to  cases  originating  there.  In  the  former  description  of  cases, 
the  petitioner  for  the  writ,  without  appeal  to  this  court,  would  have  the  advan- 
tage of  at  least  two  hearings,  while  in  the  latter,  upon  the  hypothesis  of  no 
appeal,  the  petitioner  could  have  but  one.  These  considerations  seem  to  require 
'the  construction  that  the  right  of  appeal  attaches  equally  to  all  judgments  of 
the  circuit  court,  unless  there  be  something  in  the  clause  defining  the  appellate 
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jurisdiction  which  demands  the  restricted  interpretation.  The  mere  words  of 
that  clause  may  admit  either,  but  the  spirit  and  purpose  of  the  law  can  only- 
be  satisfied  by  the  former.  We  entertain  no  doubt,  therefore,  that  an  appeal 
lies  to  this  court  from  the  judgment  of  the  circuit  court  in  the  case  before  us.- 

§  225.  Every  question  which  a  circuit  court  could  decide  upon  a  return  to  its 
writ  of  habeas  corpus  can  be  reviewed  here. 

Another  objection  to  the  jurisdiction  of  this  court  on  appeal  was  drawn  from 
the  clause  of  the  first  section  which  declares  that  the  jurisdiction  defined  by  it 
is  "  in  addition  to  the  authority  already  conferred  by  law."  This  objection 
seems  to  be  an  objection  to  the  jurisdiction  of  the  circuit  court  over  the  cause 
rather  than  to  the  jurisdiction  of  this  court  on  appeal.  The  latter  jurisdiction, 
as  has  just  been  shown,  is  coextensive  with  the  former.  Every  question  of 
substance  which  the  circuit  court  could  decide  upon  the  return  of  the  habeas 
corpus^  including  the  question  of  its  own  jurisdiction,  may  be  revised  here  on 
appeal  from  its  final  judgment.  But  an  inquiry  on  this  motion  into  the  juris- 
diction of  the  circuit  court  would  be  premature.  It  would  extend  to  the  mer- 
its of  the  cause  in  that  court ;  while  the  question  before  us  upon  this  motion  to 
dismiss  must  be  necessarily  limited  to  our  jurisdiction  on  appeal.  The  same 
observations  apply  to  the  argument  of  counsel  that  the  acts  of  McCardle  con- 
stituted a  military  oflfense,  for  which  he  might  be  tried  under  the  reconstruc- 
tion acts  by  military  commission.  This  argument,  if  intended  to  convince  us 
that  the  circuit  court  had  no  jurisdiction  of  the  cause,  applies  to  the  mainr 
question  which  might  arise  upon  the  hearing  of  the  appeal.  If  intended  to 
convince  us  that  this  court  has  no  appellate  jurisdiction  of  the  cause,  it  is  only 
necessary  to  refer  to  the  considerations  already  adduced  on  this  point.  We  are 
satisfied,  as  we  have  already  said,  that  we  have  such  jurisdiction  under  the  act 
of  1867,  and  the  motion  to  dismiss  must  therefore  be  denied. 

EX  PARTE  McCARDLE. 
(TWaUace,  5(»-515.    1868.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Statement  op  Facts. — The  petitioner  applied  for  a  writ  of  habeas  corpus^  alleg- 
ing unlawful  military  restraint.  The  petition  was  granted,  and  on  his  being 
remanded  to  military  custody,  he  appealed.  He  was  charged  with  the  publi- 
cation of  libelous  and  incendiary  articles  in  a  newspaper,  and  it  was  claimed 
that  the  custody  was  by  virtue  of  the  authority  of  certain  acts  of  congress- 
Pending  the  appeal  the  act  of'  1868  was  passed,  repealing  the  provision  of  the 
act  of  1867  authorizing  an  appeal  in  habeas  corpus  cases,  and  a  motion  was- 
made  to  dismiss  for  want  of  jurisdiction. 

Opinion  by  Chase,  C.  J. 

The  first  question  necessarily  is  that  of  jurisdiction ;  for  if  the  act  of  March, 
1868,  takes  away  the  jurisdiction  defined  by  the  act  of  February,  1867,  it  is- 
useless,  if  not  improper,  to  enter  into  any  discussion  of  other  questions. 

§  226.  The  appeUate  jurisdiction  of  the  sujrreme  court  is  derived  from  ths 
constitution^  subject  to  such  exceptions  as  congress  may  make. 

It  is  quite  true,  as  was  argued  by  the  counsel  for  the  petitioner,  that  the 
appellate  jurisdiction  of  this  court  is  not  derived  from  acts  of  congress.  It  is, 
strictly  speaking,  conferred  by  the  constitution.  But  it  is  conferred  "  with 
such  exceptions  and  under  such  regulations  as  congress  shall  make."  It  is  un-- 
necessary  to  consider  whether,  if  congress  had  made  no  exceptions  and  no 
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regulationSj  this  court  might  not  have  exercised  general  appellate  jurisdiction 
under  rules  prescribed  by  itself.  For  among  the  earliest  acts  of  the  first  con- 
gress, at  its  first  session,  was  the  act  of  September  24,  1789,  to  establish  the 
judicial  courts  of  the  United  States.  That  act  provided  for  the  organization  of 
this  court,  and  prescribed  regulations  for  the  exercise  of  its  jurisdiction.  The 
source  of  that  jurisdiction,  and  the  limitations  of  it  by  the  constitution  and  by 
statute,  have  been  on  several  occasions  subjects  of  consideration  here.  In  the 
case  of  Durousseau  v.  The  United  States,  6  Cranch,  312;  Wiscart  v.  Dauchy,  3 
Dall.,  321,  particularly,  the  whole  matter  was  carefully  examined,  and  the 
court  held  that  while  "  the  appellate  powers  of  this  court  are  not  given  by  the 
judicial  act,  but  are  given  by  the  constitution,"  they  are,  nevertheless,  "limited 
and  regulated  by  that  act,  and  by  such  other  acts  as  have  been  passed  on  the 
subject."  The  court  said,  further,  that  the  judicial  act  was  an  exercise  of  the 
power  given  by  the  constitution  to  congress  "  of  making  exceptions  to  the  ap- 
pellate jurisdiction  of  the  supreme  court."  "They  have  described  affirmar 
tively,"  said  the  court,  "its  jurisdiction,  and  this  affirmative  description  has 
been  understood  to  imply  a  negation  of  the  exercise  of  such  appellate  power  as 
is  not  comprehended  within  it." 

§227.  TAe  affirmation  of  appellate  jurisdiction  implies  the  negation  of  aU  such 
jurisdiction  not  affirmed. 

The  principle  that  the  affirmation  of  appellate  jurisdiction  implies  the  nega- 
tion of  all  such  jurisdiction  not  affirmed  having  been  thus  established,  it  was 
an  almost  necessary  consequence  that  acts  of  congress,  providing  for  the  exer- 
cise of  jurisdiction,  should  come  to  be  spoken  of  as  acts  granting  jurisdiction, 
and  not  as  acts  making  exceptions  to  the  constitutional  grant  of  it.  The 
exception  to  appellate  jurisdiction  in  the  case  before  us,  however,  is  not  an 
inference  from  the  affirmation  of  other  appellate  jurisdiction.  It  is  made  in 
terms.  The  provision  of  the  act  of  1867  affirming  the  appellate  jurisdiction  of 
this  court  in  cases  of  habeas  corpus  is  expressly  repealed.  It  is  hardly  possible 
to  imagine  a  plainer  instance  of  positive  exception.  We  are  not  at  liberty  to 
inquire  into  the  motives  of  the  legislature.  We  can  only  examine  into  its 
power  under  the  constitution;  and  the  power  to  make  exceptions  to  the  appel- 
late jurisdiction  of  this  court  is  given  by  express  words.  What,  then,  is  the 
eflFect  of  the  repealing  act  upon  the  case  before  us?  We  cannot  doubt  as  to 
this.  Without  jurisdiction  the  court  cannot  proceed  at  all  in  any  cause. 
Jurisdiction  is  power  to  declare  the  law,  and  when  it  ceases  to  exist,  the  only 
function  remaining  to  the  court  is  that  of  announcing  the  fact  and  dismissing 
the  cause.  And  this  is  not  less  clear  upon  authority  than  upon  principle. 
Several  cases  were  cited  by  the  counsel  for  the  petitioner  in  support  of  the 
position  that  jurisdiction  of  this  case  is  not  affected  by  the  repealing  act.  But 
none  of  them,  in  our  judgment,  afford  any  support  to  it.  They  are  all  cases  of 
the  exercise  of  judicial  power  by  the  legislature,  or  of  legislative  interference 
with  courts  in  the  exercising  of  continuing  jurisdiction.  Lanier  v,  Gallatas,  13 
La.  Ann.,  175;  De  Chastellux  v.  Fairchild,  15  Penn.  St.,  18;  The  State  v. 
Fleming,  7  Humph.,  152;  Lewis  v,  Webb,  3  Greenl.,  326. 

§  228.  Jurisdiction  ceases  with  the  repeal  of  the  act  conferring  it 

On  the  other  hand,  the  general  rule,  supported  by  the  best  elementary 
writers  (Dwarris  on  Statutes,  538),  is,  that  "  when  an  act  of  the  legislature  is 
repealed,  it  must  be  considered,  except  as  to  transactions  past  and  closed,  as  if 
it  never  existed."  And  the  effect  of  repealing  acts  upon  suits  under  acts  re- 
pealed has  been  determined  by  the  adjudications  of  this  court.    The  subject 
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was  fully  considered  in  Norris  v.  Crocker,  13  How.,  429,  and  more  recently  in 
Insurance  Company  v.  Bitchie,  5  Wall.,  541.  In  both  of  these  cases  it  was 
held  that  no  judgment  could  be  rendered  in  a  suit  after  the  repeal  of  the  act 
under  which  it  was  brought  and  prosecuted.  It  is  quite  clear,  therefore,  that 
this  court  cannot  p^ceed  to  pronounce  judgment  in  this  case,  for  it  has  no 
longer  jurisdiction  of  the  appeal;  and  judicial  duty  is  not  less  fitly  performed 
by  declining  ungranted  jurisdiction  than  in  exercising  firmly  that  which  the 
constitution  and  the  laws  confer. 

§  229.  J^ect  of  act  of  1868  on  the  appellate  jurisdiction  of  the  supreme  court 
in  habeas  corpus  cases. 

Counsel  seem  to  have  supposed,  if  effect  be  given  to  the  repealing  act  in  ques- 
tion, that  the  whole  appellate  power  of  the  court,  in  cases  of  habeas  corpus^  is 
denied.  But  this  is  an  error.  The  act  of  1868  does  not  except  from  that  juris- 
diction any  cases  but  appeals  from  circuit  courts  under  the  act  of  1867.  It 
does  not  affect  the  jurisdiction  which  was  previously  exercised. 

The  appeal  of  the  petitioner  in  this  case  must  be  dismissed  for  want  of 
jurisdiction. 

4.  Zie»  Only  from  Final  Judgments. 

SuMMABY  —  Practice  on  appeal  from  a  decree  not  final,  §  280.—  Dismissal  for  toant  of  prose- 
cution,  §  231. —  Dismissal  of  cross-billy  §  282. —  Refusal  of  certificate  of  reasonable  caitsCj 
%  298,—  Directing  transfer  of  stock,  §  2M.-^  Issue  out  of  chancery,  ^  2^,-^  Sustaining  a 
demurrer  and  auxirding  costs;  provisions  of  the  local  law,  S  286.—  Decision  on  demurrer, 
%  287. —  Quashing  a  warrant  of  inquisition,  g  238. —  Dissolving  an  injunction,  %^  289,  240. 

—  Decree  determining  nothing,  §  241. —  Quashing  an  execution,  ^  243.—  On  motion  for  new 
trial,  S§  243,  245,— Refusal  to  open  a  decree,  §  2^.— Remanding  to  state  court,  ^  246.  - 
Reversal  and  remanding,  g§  247,  248,  250.— Judgment  of  affirmance,  §  249. —  Judgment, 
with  costs  to  be  taxed,  §251. —  Putting  a  purchaser  in  possession,  g  232. —  Allowance  not 
conclusive  as  to  validity,  S  253.— Setting  aside  writ  of  restitution,  ^  254. —  Overruling  pe- 
tition to  recall  writ  of  assistance,  g  255. —  Foreclosure  and  sale;  reference,  §§  256,  257,  259. 

—  Final  decree,  ^%  258,  2^^.— Executory  process  to  foreclose  a  mortgage,  g§  260,  262.— Z)c- 
cree  without  process  or  appearance,  §  261. —  Setting  aside  a  sale,  and  ordering  a  resale, 
%  268. — Dismissal,  with  costs,  g  264. —  Decree  unthout  order  of  payment,  §  265; — Restitution 
in  a  prize  case,  §  2QQ,-' Reference,  g^  267-239,  271-278,  27>-277.— Lica  only  from  final  de- 
cree, tJiough  neither  party  objects,  g  270. —  Directing  money  to  be  paid  into  court,  g  274. 

§230.  Where  an  appeal  is  taken  to  the  circuit  court  from  a  decree  of  the  district  court  that 
is  not  final,  the  supreme  court  will  reverse  the  decree  of  the  circuit  court,  and  send  the  case 
back,  so  that  the  latter  court  can  dismiss  for  want  of  jurisdiction,  leaving  the  case  in  such  a 
condition  in  the  district  court  as  that  the  parties  can  proceed  to  a  final  decree ;  an  amendment 
will  not  be  allowed  in  the  dupreme  court,  even  by  consent  of  counsel.  Mordecai  v.  Lindsay, 
g§  278,  279.    See  g  857. 

g  S31.  An  appeal  will  not  lie  to  the  circuit  court  from  a  decree  dismissing  a  libel  in  rem 
for  want  of  prosecution ;  the  remedy  of  the  party  is  by  a  new  suit.     The  Merchant,  g  280. 

§  232.  An  appeal  will  not  lie  from  a  decree  dismissing  a  cross-bilL  Ay  res  v.  Carver, 
§§  281,  282. 

g  2B3.  A  writ  of  error  will  not  lie  from  a  refusal  to  grant  a  certificate  of  reasonable  cause 
for  a  seizure.    United  States  v.  Abatoir  Place,  g  288. 

g  234.  A  decree  which  directs  the  transfer  of  stock  forthwith  on  the  books  of  the  com- 
pany, and  orders  an  account,  is  final,  and  an  appeal  will  lie.  (Forgay  v.  Conrad,  6  How.,  201, 
approved. )    Thomson  v.  Dean,  §§  284,  285. 

§235.  An  issue  was  made  up  by  the  orphans'  co^rt  and  sent  to  a  court  of  law,  to  be  tried. 
The  jury  found  a  verdict,  which  was  duly  certified  to  the  orphans'  court.  Held,  that  a  writ 
of  error  would  not  lie  to  the  court  of  law.  A  writ  of  error  will  not  lie  upon  a  verdict.  Van 
Ness  V.  Van  Ness,  §  286. 

§  236.  A  writ  of  error  will  not  lie  from  a  judgment  sustaining  a  demurrer  to  a  petition  and 
awarding  costs.  The  supreme  court  will  not  review  interlocutory  orders  affecting  the  merits, 
although  the  statute  of  the  territory  from  which  the  case  is  brought  up  authorizes  an  appeal, 
Holcombe  v.  McKusick,  §§  287,  288. 
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§  237.  A  judgment  sustaining  a  demurrer,  which  merely  decides  a  question  of  pleading, 
and  a  question  as  to  proper  parties,  leaving  the  petition  still  x>eudingy  will  not  support  an  ap- 
peal.   De  Armas  v.  United  States,  §  289. 

§  238.  A  writ  of  error  will  not  lie  from  an  order  qjiashing  a  warrant  of  inquisition.  Chesa- 
peake, etc.,  Canal  Co.  v.  Union  Bank,  §  290.    See  §  885. 

g  289.  An  appeal  will  not  lie  from  a  decree  dissolving  an  injunction.  Yerden  r.  Coleman, 
§291.    See§4i6- 

§  240.  The  issue  or  dissolution  of  an  injunction  \s  in  the  sound  discretion  of  the  court,  and 
the  interlocutory  orders  of  the  court  therein  are  not  appealable.  Norton  v.  Hood,  §§  292-294. 
See  55  416. 

§  241.  A  decree  which  does  not  direct  the  payment  of  money,  nor  the  sale  or  delivery  of 
any  property,  nor  fix  any  person*s  liability  for  money  or  property,  nor  order  the  performance 
or  non-performance  of  any  act,  nor  disnuss  the  plaintiffs  bUl,  nor  determine  the  costs,  is  not 
such  a  final  decree  as  will  support  an  appeal    Ibid.    See  g  344. 

§  242.  A  writ  of  error  will  not  lie  from  any  judgment  which  is  not  final,  in  whatever  form 
it  may  be  given.  It  will  not  lie  from  an  order  quashing  an  execution.  McCargo  v.  Chapman* 
§§295-297.    See  §888. 

§  243.  The  supreme  court  will  not  review  the  action  of  the  lower  court  in  granting  or 
refusing  a  motion  for  a  new  trial.    Insurance  Co.  v.  Barton,  §  298.    See  §  410. 

§  244.  Where  a  party  appeals  from  a  final  decree,  a  subsequent  appeal  from  an  order  over- 
ruling a  motion  to  open  the  decree  and  grant  a  rehearing  will  not  lie.    Wylie  v,  Coxe,  §  299. 

§  245.  A  bUl  in  equity  was  filed  in  this  case  to  obtain  relief  from  a  judgment  at  law,  whiolu 
complainant  alleged,  was  obtained  against  him  without  service,  eta  An  injunction  was 
granted,  an  answer  filed,  and  the  cause  coming  on  to  be  heard,  the  court  decreed  that  a  new 
trial  be  awarded  on  condition  that  the  complainant  appear,  plead  to  the  merits  of  the  case^ 
and  go  to  trial  at  the  next  term  of  the  court,  waiving  the  question  of  jurisdiction,  and  pay 
costs  of  the  suit  at  law,  and  in  the  proceedings  in  equity.  Held^  that  the  decree  was  not  final, 
and  that  an  appeal  would  not  lie.    Lea  v,  Kelley,  §  800.    See  §  410. 

§  246.  Where  a  case  is  removed  from  a  state  to  a  federal  court,  an  appeal  will  lie,  under 
the  act  of  1875,  from  an  order  remanding  it  to  the  state  court.    Ayers  v.  Chicago,  §  801. 

§  247.  Where  the  supreme  court  of  a  state  dismissed  a  petition  for  the  removal  of  the  cause 
to  the  federal  court,  and  remanded  the  cause  for  further  proceedings,  it  was  held  that  a  writ 
of  error  would  not  lie.     Kimball  v.  Evans,  §  802.     See  §§  848,  404,  407. 

§  248.  A  writ  of  error  will  not  lie  upon  a  judgment  of  a  state  court  reversing  and  remand- 
ing a  cause  for  further  proceedings ;  nor  will  it  lie  to  the  inferior  court  upon  its  subsequent 
judgment,  the  judgment  not  being  a  judgment  of  the  highest  court  of  the  state.  McComb  v. 
Commissioners,  ^|^  803,  804.    See  g  404. 

§  249.  In  a  quo  warranto  proceeding  in  a  territorial  court,  the  court  sustained  a  demurrer 
to  a  rejoinder,  with  leave  to  amend,  and  the  case  was  then  removed  to  the  supreme  court  of 
the  territory,  where  the  judgment  was  affirmed,  and  a  procedendo  awarded.  No  judgment 
of  ouster  was  entered.  Held,  that  a  writ  of  error  would  not  lie  to  the  supreme  court  of  the 
territory.    Miners'  Bank  v.  United  States,  §  5ft)5. 

§  250.  A  writ  of  error  will  not  lie  to  a  judgment  of  the  circuit  court  reversing  a  judgment 
of  the  district  court.     Mayl)erry  v.  Thompson,  §  806. 

§  251.  A  decree  of  affirmance  was  rendered,  with  costs  to  be  taxed,  and  an  appeal  was 
taken.  A  decree  was  then  rendered  for  a  sum  certain,  including  costs,  from  which  also  an 
appeal  was  taken.  The  first  appeal  was  dismissed,  as  the  decree  was  not  final.  Wheeler  v. 
Harris,  §  307. 

§  2.'>2.  An  appeal  will  not  lie  from  an  Order  putting  a  purchaser  in  possession.  Callan  v. 
May,  §§  308,  809. 

§  25(1.  The  order  of  .a  judge  of  the  supreme  court  allowing  an  appeal  is  not  conclusive  as  to 
the  validity  of  the  appeal.    Ibid. 

§  254.  Plaintiff  recovered  in  ejectment,  the  judgment  was  affirmed  in  the  supreme  court, 
and  plaintiff  was  put  in  possession  of  the  premises.  Subsequently  a  writ  of  restitution  was 
granted  by  the  lower  court  in  favor  of  defendant,  but  was  set  aside,  and  a  writ  issued  in  favor 
of  the  plaintiff.  HeUd,  that  the  order  setting  aside  the  writ  of  restitution  and  restoring  the 
plaintiff  was  not  a  final  judgment  from  which  a  writ  of  error  would  lie.  Barton  v.  Forsyth, 
§§  310,  811.    See  §  886. 

§  255.  An  order  overruling  a  petition  to  recall  a  writ  of  assistance  issued  to  the  marshal  to 
put  a  receiver  in  possession  of  mortgaged  premises  is  not  a  final  decree  from  which  an  appeal 
will  Ue.    Hentig  v.  Page,  §  812. 

§  )S.>6.  An  appeal  may  be  taken  from  a  decree  of  foreclosure  and  sale  when  the  rights  .of 
the  parties  have  all  been  settled,  and  nothing  i-emains  to  be  done  by  the  court  but  to  make  the 
Bale  and  pay  out  the  proceeds.    But  the  decree  is  not  final  where  the  sale  is  ordered  condi* 
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tionally,  and  certain  questions  are  referred  to  a  master  for  adjustment    Railroad  Ca  v. 
Swasey.  g§  318-315.     See  §  373. 

§  257.  A  decree  in  a  foreclosure  suit,  which  overrules  the  cross-bill,  finds  the  complainant 
to  be  the  owner  of  the  secured  obligations,  and  that  the  mortgagor  has  made  default  in  the 
payment  of  interest  and  taxes,  but,  without  ordering  a  sale,  appoints  a  receiver,  and  refezB 
the  matter  to  an  auditor  to  take  an  account,  is  not  final,  and  an  appeal  will  not  lie.  Grant  o. 
Phoenix  Ins.  Co.,  §§  316-318. 

§  258.  A  decree  to  be  final  must  terminate  the  litigation  of  the  parties  on  the  merits  of  the 
case,  so  that,  if  there  should  be  an  afiirmauce  in  the  supreme  court,  the  court  below  would 
have  nothing  to  do  but  to  execute  the  decree  it  had  already  rendered.    Ibid, 

§  259.  A  decree  of  sale  in  a  foreclosure  suit,  which  settles  all  the  rights  of  the  parties,  and 
leaves  nothing  to  be  done  but  to  make  the  sale  and  pay  out  the  proceeds,  is  a  final  decree  for 
the  purposes  of  an  appeal.    Ibid. 

§  260.  An  order  of  a  federal  court  in  Louisiana,  made  without  notice  to  the  defendants, 
directing  executory  process  to  issue  to  foreclose  a  mortgage,  is  not  a  final  decree,  and  a  writ 
of  error  will  not  lie.     Levy  v.  Fitzpatrlck,  §§  819,  320. 

§  261.  A  decree  of  a  federal  court  is  not  final  which  is  rendered  without  process  or  appear- 
ance, notwithstanding  an  appeal  in  such  case  would  lie  according  to  the  laws  of  the  ctate. 
Ibid. 

§  262.  An  order  for  executory  process  to  foreclose  a  mortgage  in  Louisiana  is  a  final  judg- 
ment or  decree  from  which  an  appeal  will  lie,  if  made  on  notice  to  the  defendant,  or  on  an 
appearance  by  him.    Bfarin  r.  Laliey,  §-^321,  822. 

§263.  An  appeal  will  not  lie  from  a  decree  setting  aside  a  sale  and  ordering  a  resale.  Such 
a  decree  is  analogous  to  a  judgment  of  reversal  with  directions  for  a  new  trial  or  a  new  hear- 
ing.   Butterfield  v.  Usher,  §  323. 

§  264.  A  decree  dismissing  a  claim  in  a  prize  case,  with  costs,  and  ordering  execution,  is 
final,  and  an  appeal  lies.     Withenbury  v.  United  States,  g  824. 

§  265.  A  decree  in  admiralty,  finding  a  certain  sum  due,  but  reserving  any  order  for  its 
payment  on  account  of  other  claims  not  yet  adjusted,  is  not  a  final  decree  from  which  an  ap- 
peal will  lie.     Montgomery  r.  Anderson,  gJ5  825-327. 

§  266.  A  decree  awarding  restitution  on  a  libel  for  a  tortious  seizure,  leaving  the  damages 
undisposed  of.  is  not  final,  and  an  appeal  will  not  lie.     The  Palmyra,  §  828. 

g  267.  A  decree  referring  a  case  to  a  master  *'  to  proceed  to  a  partition  according  to  law, 
under  the  direction  of  the  court,"  is  not  final,  and  an  appeal  will  not  lia  Green  v,  Fisk, 
g829.     Sees  876. 

§  268.  An  appeal  lies  only  from  a  final  decree;  it  will  not  lie  from  a  reference  to  a  master 
to  take  an  account.     Bebee  v,  Russell,  §§  330-832. 

g  269.  A  decree  is  understood  to  be  interlocutory  whenever  an  inquiry  as  to  matter  of  law 
or  fact  is  directed,  preparatory  to  a  final  decision.  When  a  decree  finally  decides  and  disposes 
of  the  whole  merits  of  the  cause,  and  reserves  no  further  questions  or  directions  for  the  fu- 
ture judgment  of  the  court,  so  that  it  will  not  be  necessarj'  to  bring  the  cause  again  before 
the  court  for  its  final  decision,  it  is  final.  A  decree  may  be  final,  although  it  directs  a  ref- 
erence to  a  master,  if  all  the  consequential  directions  depending  upon  the  result  of  the  mas- 
ter's report  are  contained  in  the  decree,  so  that  no  further  decree  of  the  court  will  be 
necessary,  upon  the  confirmation  of  the  report,  to  give  the  parties  the  entire  and  full  benefit 
of  the  previous  decision  of  the  court.    Ibid.     See  g  849. 

g  270.  An  app3al  will  lie  only  from  a  final  decree,  though  neither  party  raises  the  objection. 
Craighead  v.  Wilson,  g§  833-3S5. 

§  271.  A  bill  was  filed  by  parties  claiming  as  heirs,  and  the  court,  after  ascertaining  the 
heirship  of  the  parties  and  their  relative  rights,  referred  the  matter  to  a  special  master  to 
take  an  account,  and  to  make  a  report  on  all  matters  necessaiy  to  an  adjustment  of  the  ques- 
tions in  the  cause.     Held,  that  an  appeal  would  not  lie.    Ibid.    See  g  876. 

g  272.  A  decree  that  money  recovered,  or  to  be  recovered,  be  distributed,  and  referring  the 
questions  to  a  master  for  an  account  and  a  scheme  of  distribution,  is  not  final,  and  an  appeal 
will  not  lie.    Ogilvie  r.  Knox  Ins.  Co.,  g  836. 

g  273.  A  decree  perpetually  enjoining  the  infringement  of  a  patent,  referring  the  case  to  a 
master  to  ascertain  and  report  the  damages,  the  report  to  be  made  in  term  time,  and  either 
party  to  move  for  a  confirmation  on  ten  days'  notice,  and  reserving  the  question  of  costs,  is 
not  a  final  decree  from  which  an  appeal  will  lie.     Barnard  v.  Gibson,  §  337. 

g  274.  A  decree  confirming  a  master's  report,  and  awarding  execution  for  a  sum  in  the 
hands  of  executors,  and  directmg  that  as  to  the  residue  of  the  debts  due  to  the  estate  and  not 
collected,  they  should  be  paid  into  court  by  the  executors  as  soon  as  they  were  collected,  or 
any  part  thereof,  for  distribution,  is  not  final,  and  an  appeal  will  not  lie.  Young  v.  Smithy 
§888.    See  §850. 
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§  275.  A  decree  found  that  a  community  intereBt  existed,  that  complainants,  as  heh's,  were 
entitled  to  recover,  and  referred  the  matter  to  a  master  to  take  and  report  an  account,  re- 
•serving  all  other  matters  in  controveray  until  the  coming  in  of  the  report.  Held,  that  the 
•decree  was  not  final,  and  that  an  appeal  would  not  lie.  Perkins  v.  Foumiquet,  §  839.  See 
%  376. 

§  276.  A  decree  declaring  certain  deeds  to  be  fraudulent,  ordering  the  property  to  be  deliv- 
•ered  up,  etc.,  and  awarding  execution,  is  final,  and  an  appeal  will  lie,  although  ceiiiain  mat- 
ters are  referred  to  a  master  for  an  account.  (The  requisites  of  a  final  decree  discussed,  with 
:8uggestions  to  the  lower  courts  as  to  the  framing  of  interlocutory  and  final  decrees.)  Forgay 
«.  Conrad,  855  340-342. 

§  277.  A  decree  setting  aside  a  conveyance  in  trust  as  fraudulent  under  the  bankrupt  law, 
and  ordering  the  trustees  to  deliver  over  the  property  and  render  an  account  to  a  commissioner 
•of  the  court,  is  not  final,  and  an  appeal  will  not  lie.    Pulliam  u  Christian,  g  843. 

[Notes.—  See  §§  344r430.] 

MORDECAI  V,  LIND3AY. 
(19  Howard,  19^202.    1856.) 

Opinion  by  Mb.  Jubiice  Waynk. 

Statement  of  Facts. —  This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina. 

Upon  the  hearing  of  this  cause  in  this  court,  it  was  suggested  that  the  court 
had  not  jurisdiction  of  the  case,  on  the  ground  that  the  district  court,  which  had 
original  jurisdiction  of  it,  had  not  given  a  final  decree  in  favor  of  the  libelants 
before  the  cause  was  taken  by  appeal  to  the  circuit  court;  from  the  decision  of 
which,  reversing  the  decision  of  the  district  judge  and  dismissing  the  libel,  the 
appellants  appealed  to  the  supreme  court.  No  such  decree  of  the  district  court 
is  set  out  in  the  record ;  but  the  court,  supposing  it  might  be  a  clerical  omission, 
^ve  to  the  counsel  concerned  in  the  cause  time  to  ascertain  the  fact  in  order 
that  it  might  be  made,  either  by  consent  of  parties  or  by  certiorari^  a  part  of 
the  record,  that  there  might  be  no  delay  in  the  final  disposition  of  the  case  by 
this  court.  The  counsel  having  made  the  necessary  inquiries  from  the  clerk  of 
the  district  and  circuit  courts,  and  having  reported  to  this  court  that  no  final 
decree  had  been  extended  or  passed  in  favor  of  the  libelants  by  the  district 
judge,  and  that  the  case  had  been  taken  by  appeal  to  the  circuit  court  upon 
Buch  imperfect  record,  and  decided  in  that  court  without  any  notice  of  the 
omission  having  been  brought  to  its  view  either  from  the  record  or  in  the  argu- 
ment of  the  case,  the  counsel  have  applied  to  this  court  to  permit  them  to  amend 
•the  record  by  consent,  by  inserting  in  it  what  might  be  agreed  upon  by  them 
to  be  a  final  decree,  urging,  as  the  merits  of  the  case  between  the  parties  had 
been  fully  discussed  here,  that  the  court  could  proceed  upon  such  amendment 
to  decide  the  case. 

§  278.  An  appeal  from  tlie  district  to  the  circuit  court  will  lie  only  from  a 
Jvnal  decree. 

We  have  examined  the  proposal  of  counsel  in  connection  with  the  laws  of 
congress  regulating  appeals  from  the  district  court  to  the  circuit  court,  and  from 
the  latter  to  this  court,  and  also  the  decisions  of  this  court  upon  those  laws, 
and  we  do  not  find,  upon  any  interpretation  which  has  been  or  could  in  our 
view  be  given  to  them,  that  it  is  in  our  power  to  grant  the  application  of  coun- 
sel for  the  amendment  of  the  record  as  they  propose  it  should  be  done.  The 
right  of  appeal  is  "  conferred,  defined  and  regulated  "  by  the  second  section  of 
the  act  of  March  2,  1803  (ch.  20,  1  Stats,  at  Large,  244).  Its  language  is: 
^'  That  from  all  final  judgments  or  decrees  in  any  of  the  district  courts  of  the 
United  States,  an  appeal,  where  the  matter  in  dispute,  exclusive  of  costs,  shall  ex- 
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ceed  the  sum  or  value  of  $50,  shall  be  allowed  to  the  circuit  court  next  to  be  holden 
in  the  district  where  such  judgment  or  judgments,  decree  or  decrees,  may  b3 
rendered ;  and  the  circuit  court  or  courts  are  hereby  authorized  and  required  to* 
receive,  hear  and  determine  such  appeal.  And  that  from  all  final  judgments 
or  decrees  rendered  in  any  circuit  court,  or  in  any  district  court  acting  as  a 
circuit  court  in  cases  of  equity,  of  admiralty  and  maritime  jurisdiction,  and  of 
prize  or  no  prize,  an  appeal,  where  the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  or  value  of  $2,000,  shall  be  allowed  to  the  supreme  court  of  the 
United  States;  and  that  upon  such  appeal  a  transcript  of  the  libel,  bill,  answer, 
depositions,  and  all  other  proceedings  of  what  kind  soever  in  the  cause,  shall  be 
transmitted  to  the  supreme  court."  It  is,  then,  only  upon  final  judgments  and 
decrees  that  appeals  can  be  taken  from  either  of  the  courts  to  the  other  courts* 
Without  such  a  decree,  neither  the  circuit  nor  the  supreme  courts  can  have 
jurisdiction  to  determine  a  cause  upon  its  merits,  as  was  done  in  this  case  by  the 
circuit  court,  from  which  decision  it  has  been  brought  by  appeal  to  this  court. 
The  circuit  court  had  nothing  before  it  to  make  its  decision  available  for  the 
appellants,  if  its  view  of  the  merits  of  the  case  had  coincided  with  the  opinion 
of  the  district  judge,  or  upon  which  its  process  could  have  been  issued  to  carry 
out  the  judgment  given  by  it  in  favor  of  the  respondents.  Nor  could  it  have 
permitted  an  amendment  of  the  record  of  appeal  by  the  insertion  of  what  the 
parties  might  have  agreed  to  be  a  final  judgment  as  to  amount,  without  its  hav- 
ing first  received  the  judicial  sanction  of  the  district  judge.  And  this  court  i& 
as  powerless  in  this  respect  as  the  circuit  court  was,  as  its  jurisdiction  depends 
upon  that  court  having  a  proper  legislative  jurisdiction  of  the  case. 

§  279.  Where  the  circuit  court  had  no  jurisdiction  on  an  appeal  from  the  dis- 
trict courty  its  judgment  will  le  reversed. 

It  cannot  overlook  the  fact  upon  which  its  jurisdiction  depends,  hy  any 
action  in  the  case  in  the  circuit  court  upon  an  irregular  appeal.  The  case  in 
that  court  was  coram  nonjtidice^  and  is  so  here.  The  appellants  have  the  right 
to  the  execution  of  the  order  given  by  the  district  judge  to  the  commissioner 
and  clerk  of  the  court,  to  ascertain  the  charges  to  be  made  against  the  re- 
spective parties  to  the  suit,  and  to  state  an  account  between  them ;  for  which 
purpose  he  was  authorized  to  use  the  testimony  already  reported,  and  such 
further  testimony  as  might  be  brought  before  him  in  relation  to  that  point. 
That  the  circuit  court  cannot  direct  to  be  done,  nor  can  this  court  do  so.  All 
that  we  can  do  in  the  case  as  it  stands  here,  is  to  reverse  the  decree  of  the  cir- 
cuit court  dismissing  the  appellants'  libel,  to  send  the  case  back  to  the  circuit 
court,  that  the  appeal  in  it  may  be  dismissed  by  it  for  want  of  its  jurisdiction^ 
leaving  the  casein  its  condition  before  the  appeal  to  that  court,  that  the  parties 
may  carry  out  the  case  in  the  district  court  to  a  final  decree,  upop  such  a  re- 
port as  the  commissioner  and  clerk  may  make,  according  to  the  order  which 
was  given  by  the  judge.  The  judgment  of  the  circuit  court  is  reversed 
accordingly. 

THE  MERCHANT. 
(Circuit  Court  for  New  York:  4  Blatchford,  105-107.     1857.) 

§  280.  No  appeal  lies  from  a  decree  dismissing  a  libd  in  rem  for  want  of 
prosecution. 

Opinion  by  Nelson,  J". 

By  the  thirty-ninth  rule  of  the  supreme  court,  in  admiralty,  it  is  provided 
that  if  in  any  admiralty  suit  the  libelant  shall  not  appear  and  prosecute  his 
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suit  according  to  the  course  and  orders  of  the  court,  he  shall  be  deemed  in  de- 
fault and  contumacy,  and  the  court  may,  upon  the  application  of  the  defend- 
ant, pronounce  the  suit  to  be  deserted,  and  the  same  may  be  dismissed,  with 
costs;  and,  by  the  fortieth  rule,  that  the  court  may*,  in  its  discretion,  upon  the 
motion  of  the  defendant  and  the  payment  of  costs,  rescind  the  decree  in  any 
suit  in  which  the  decree  may  have  been  against  the  libelant  for  contumacy 
and  default,  and  grant  a  rehearing  at  any  time  within  ten  days  after  the  de- 
cree has  been  entered,  the  defendant  submitting  to  such  further  orders  and  terms 
as  the  court  may  direct.  The  proceedings  in  the  court  below,  in  this  case,  on 
the  refusal  of  the  proctor  for  the  libelants  to  prosecute  his  suit,  were,  as  I 
understand  them,  taken,  substantially,  in  accordance  with  the  practice  pre- 
scribed by  the  thirty-ninth  rule,  and  are  analogous  to  those  in  a  common  law 
court,  where  the  plaintiff  is  non-prossed  for  not  prosecuting  a  cause  there, 
as  required  by  the  rules  and  practice  of  that  court.  The  decree  or  judg- 
ment in  such  cases  is  not  a  final  decree,  and  is  not  the  subject  of  an  appeal 
or  writ  of  error,  unless  such  a  review  is  specially  provided  for  by  law.  The 
remedy  of  the  party,  if  he  fails  to  procure  the  order  of  dismissal  to  be  set 
aside,  and  the  cause  to  be  reinstated  in  court,  is  to  bring  a  fresh  suit.  The  order 
or  decree  of  dismissal  is  not  final,  or  conclusive  of  the  subject  matter  of  the 
litigation  between  the  parties. 

In  the  case  before  me,  if  I  should  entertain  the  appeal,  and  reverse  the  order 
of  the  court  dismissing  the  libel,  I  could  not  remit  the  proceedings  to  the  court 
below,  and  direct  that  court  to  proceed  in  the  cause,  as  I  possess  no  such  power; 
and,  if  I  should  retain  the  cause,  and  undertake  to  hear  it  in  this  court,  I 
should  be  usurping  the  jurisdiction  of  the  district  court,  which  has  exclusive 
original  cognizance  in  all  such  cases.  It  would  be  purely  the  exercise  of  orig- 
inal jurisdiction  in  a  case  in  admiralty. 

I  am  satisfied,  therefore,  that  I  have  no  jurisdiction  in  the  case,  and  that  the 
appeal  must  be  dismissed. 

AYRES  V.  CARVER, 
(17  Howard,  591-596.    1854.) 

Opinion  by  Mr.  Justice  Nelson. 

State^ient  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  district  court 
of  the  United  States  for  the  northern  district  of  Mississippi. 

A  bill  was  filed  by  Hiram  Carver,  of  the  state  of  Alabama,  against  Joseph 
W.  Matthews,  of  Mississippi,  and  some  two  hundred  others,  part  of  them  resi- 
dents of  this  state,  part  of  Tennessee,  but  most  of  them  without  any  residence 
mentioned,  setting  forth  the  treaty  made  with  the  Chickasaw  tribe  of  Indians 
at  Pontotoc  Creek,  in  1832,  confirmed  in  1833,  by  which  said  tribe  ceded  to  the 
government  all  their  lands  east  of  the  Mississippi  river;  and  also  a  treaty  with 
the  same  tribe,  24th  May,  1834,  confirmed  1st  July,  the  same  year,  modifying 
the  provisions  of  the  first  one,  which  treaties  provided  for  certain  reservations 
of  land  to  be  granted  in  fee  to  the  heads  of  Indian  families,  and  for  the  survey 
and  sale  of  the  residue,  as  in  the  case  of  other  public  lands,  with  this  differ- 
ence: that  the  lands  remaining  undisposed  of  at  public  sale  should  be  liable  to 
private  entry,  at  one  dollar  and  twenty-five  cents  per  acre  for  the  first  year 
thereafter;  atone  dollar  the  second;  at  fifty  cents  the  third;  at  twenty-five 
cents  the  fourth,  and  thereafter  at  twelv^e  and  a  half  cents  per  acre. 

The  bill  further  states  that  down  to  January,  1843,  there  remained  subject 
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to  private  entry,  at  twelve  and  a  half  cents  per  acre,  several  tracts  of  land 
particularly  set  forth  in  a  schedule  annexed;  and  that  on  that  day  the  com- 
plainant offered  to  purchase  at  the  land  office  all  the  lands  described  in  the 
aforesaid  schedule  at  the  price  of  twelve  and  a  half  cents  per  acre,  and  for 
this  purpose  made  an  application  to  A.  J.  Edmondson,  the  register  of  said  land 
office,  but  that  the  said  register  illegally  refused  to  permit  him  to  make  the 
said  purchase ;  that  he  also  tendered  to  J.  F.  Wray,  the  receiver,  the  amount 
of  the  purchase  money  for  the  tracts  he  had  thus  applied  to  enter,  but  that  he 
refused  to  receive  the  money  or  issue  the  proper  certificates.  The  complainant 
further  states  that  since  his  application,  as  above  set  forth,  the  register  and  re- 
ceiver have  permitted  the  defendants  to  enter  and  purchase  the  several  tracts 
in  sections  and  subdivisions,  and  at  the  times  mentioned  in  the  schedule  above 
referred  to,  and  charging  that  the  said  defendants  had  notice  of  the  rights  and 
equities  of  the  complainant  at  the  time.  The  complainant  then  prays  to  make 
aU  the  defendants  before  enumerated  parties  to  the  bill ;  and,  as  they  are  very 
numerous,  that  the  court  will  designate  a  small  portion  of  them  to  represent 
the  whole  body,  and  upon  whom  personal  service  of  the  subpoena  shall  be 
made.  And  further,  that  the  several  entries  and  purchases  made  by  the  de- 
fendants be  set  aside,  and  that  the  complainant  be  permitted  to  enter  and  pur- 
chase the  several  tracts  at  the  price  of  twelve  and  a  half  cents  per  acre,  or 
that  the  defendants  be  decreed  to  convey  the  same  to  the  complainant,  and  to 
deliver  up  the  possession. 

It  appears  from  the  record,  the  court,  on  the  application  of  the  complainant, 
ordered  that  the  cause  should  proceed  against  seven  of  the  defendants,  James 
Brown,  Jacob  Thompson,  John  P.  Jones,  William  H.  Duke,  John  D.  Bradford, 
Thomas  N.  Ifiles  and  Eli  Ayers,  and  upon  whom  process  was  afterwards 
served,  and  who  appeared  in  said  cause.  Separate  answers  were  put  in  by 
these  defendants,  setting  forth  the  entry  and  purchase  at  private  sale  from  the 
register  and  receiver  of  the  several  portions  of  the  tract  claimed  by  each  of 
them,  and  also  patents  for  the  same  from  the  government.  To  which  answers 
replications  were  filed.  It  further  appears  from  the  record  that  at  this  stage 
of  the  proceedings  Thomas  ^N".  Niles  and  Eli  Ayers,  two  of  the  defendants, 
filed  a  cross-bill  against  the  complainant.  Carver,  and  all  of  their  numerous  co- 
defendants,  setting  forth  the  substance  of  the  original  bill,  and  then  charging 
that  they  had  obtained  a  title  to  the  several  tracts  in  controversy,  or  to  por- 
tions of  them,  long  prior  to  the  title  claimed  by  their  oo-defendants,  setting 
forth  also  particularly  the  source  of  title.  They  pray  that  this  cross-bill  may 
be  heard  at  the  same  time  with  the  original  bill  of  Carver,  and  that  any  claim 
he  may  set  up  to  the  several  tracts  of  land  claimed  b}'^  them  in  the  cross-bill 
may  be  set  aside  and  annulled;  also,  that  the  other  defendants  to  the  cross-bill 
be  required  to  produce  their  patents  to  any  and  all  of  the  lands  claimed  by 
them,  that  t^ey  may  be  canceled,  and  that  possession  be  delivered  to  the  complain- 
ants. It  further  appears  from  the  record  that  afterwards  the  complainants 
moved  the  court  that  the  five  co-defendants  who  had  appeared  in  the  original 
bill,  and  the  complainant  in  that  bill,  be  made  defendants  to  represent  the  other 
defendants  mentioned,  as  they  are  so  numerous  as  to  render  it  inconvenient  to 
make  all  of  them  parties  to  the  suit ;  which  motion  was  granted.  These  de- 
fendants w^ere  afterwards  personally  served  with  process,  or  appeared  in  the 
cause,  and  demurred  to  the  cross-bill;  which  demurrer  was  sustained  by  the 
court  and  the  bill  dismissed.    The  case  is  now  before  us  on  an  appeal  from  this 
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It  will  have  been  seen  from  the  brief  reference  to  the  original  bill  in  this 
^ase  that  Carver,  the  complainant,  sought  to  establish  an  equitable  title  to  large 
tracts  of  the  public  lands  which  had  been  laid  off  in  townships,  ranges  and 
sections,  situate  in  the  state  of  Mississippi;  having  offered  to  comply,  as  he 
alleges,  with  the  law  providing  for  the  entry  and  purchase  at  private  sale  of 
the  several  tracts,  but  was  prevented  from  making  the  entries  and  from  ob- 
taining the  necessary  certificates  by  the  illegal  and  unwarranted  acts  of  the 
register  and  receiver  at  the  land  office.  The  bill  is  filed  against  the  defend- 
ants, who  had  subsequently  entered  and  paid  for  the  land,  obtained  the 
necessary  certificates,  and  upon  which  patents  have  since  been  issued.  The 
defendants  are  alleged  to  be  very  numerous,  and  for  this  reason  the  court  be- 
low dispensed  with  the  necessity  of  making  all  of  them  parties;  and  directed 
that  their  interests  should  be  represented  by  some  seven  of  them,  on  whom 
process  was  directed  to  be  served.  Without  intending  to  express  any  definitive 
opinion  in  this  matter,  we  must  say  that  it  is  difficult  to  see  any  interest  or 
estate  in  common  among  these  several  defendants  that  would  authorize  the 
rights  of  the  absent  parties  to  be  represented  in  the  litigation  by  those  upon 
whom  process  has  been  served,  and  who  have  appeared  lo  defend  the  suit. 
Their  title  to  the  land  claimed  by  the  complainant  is  separate  and  independent^ 
without  anything  in  common,  it  would  seem,  that  could  have  the  effect  to 
make  a  decree  against  one  binding  upon  the  others,  or  even  require  them  to 
join  in  the  defense.  Smith  et  al.  v,  Swormstedt  et  al.^  16  How.,  288.  We  do 
not  intend,  however,  to  pursue  this  branch  of  the  case. 

§  281.  Nature  and  object  of  a  cross-hiU. 

As  it  respects  the  cross-bill,  it  may  be  proper  to  observe  that  the  matters 
sought  to  be  brought  into  the  controversy  between  the  complainants  in  that, 
^nd  their  co-defendants,  do  not  seem  to  have  any  connection  with  the  matters 
in  controversy  with  the  complainant  in  the  original  bill.  Nor  is  it  perceived 
that  he  has  any  interest  or  concern  in  that  controvers3\  These  two  complain- 
ants in  the  cross-bill  set  up  a  title  to  the  lands  in  dispute,  which,  they  insist, 
is  paramount  to  that  of  their  co-defendants',  and  seek  to  obtain  a  decree  to  that 
effect,  and  to  have  the  possession  delivered  to  them.  This  is  a  litigation  ex- 
clusively between  these  parties,  and  with  which  the  complainant  in  the  origi- 
nal bill  should  not  be  embarrassed,  or  the  record  incumbered.  The  same 
matter  has  been  set  up  in  their  answer  to  the  original  bill,  against  the  equita- 
ble title  claimed  by  the  complainant,  presenting  the  only  issue  in  which  he  is 
interested,  and  upon  which  the  questions  between  them  can  be  heard  and  de- 
termined. A  cross-bill  is  brought  by  a  defendant  in  a  suit  against  the  plaint- 
iff in  the  same  suit,  or  against  other  defendants  in  the  same  suit,  or  against 
both,  touching  the  mattei*s  in  question  in  the  original  bill.  It  is  brought  either 
to  obtain  a  discovery  of  facts,  in  aid  of  the  defense  to  the  original  bill,  or  to 
•obtain  full  and  complete  relief  to  all  parties,  as  to  the  matters  charged  in  the 
original  bill.  It  should  not  introduce  new  and  distmct  matters  not  embraced 
in  the  original  bill,  as  they  cannot  be  properly  examined  in  that  suit,  but  con- 
stitute the  subject  matter  of  an  original,  independent  suit.  The  cross-bill  is 
auxiliary  to  the  proceeding  in  the  original  suit,  and  a  dependency  upon  it.  It 
is  said  by  Lord  Hardwicke  that  both  the  origmal  and  cross-bill  constitute  but 
■one  suit,  so  intimately  are  they  connected  together.  Field  v.  Schieffelin,  7 
Johns.  Ch.  E.,  252.  The  office  of  a  cross-bill  has  been  very  fully  discussed  at 
ihis  term  by  Mr.  Justice  Curtis,  in  the  case  of  Yiotorie  Shields  et  al.  v.  Bar- 
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row;  and  I  need  not,  therefore,  pursue  it,  but  refer  only  to  that  opinion  for 
the  true  doctrine  on  the  subject. 

§  282.  An  appeal  will  not  lie  from  a  decree  dismissing  a  cross-hill. 
It  is  manifest,  from  this  brief  reference  to  the  doctrine,  that  any  decision  or 
decree  in  the  proceedings  upon  the  cross-bill  is  not  a  final  decree  in  the  suit, 
and,  therefore,  not  the  subject  of  an  appeal  to  this  court,  under  the  twenty- 
second  section  of  the  judiciary  act.  The  decree,  whether  maintaining  or  dis- 
missing the  bill,  disposes  of  a  proceeding  simply  incidental  to  the  principal 
matter  in  litigation,  and  can  only  be  reviewed  on  an  appeal  from  the  final  de- 
cree disposing  of  the  whole  case.  That  appeal  brings  up  all  the  proceedings 
for  re-examination,  when  the  party  aggrieved  by  any  determination  in  respect 
to  the  cross-bill  has  the  opportunity  to  review  it,  as  in  the  case  of  any  other 
interlocutory  proceeding  in  the  cause.  For  these  reasons  the  appeal  in  this 
case  must  be  dismissed  for  want  of  jurisdiction,  and  the  case  remanded  to  the 
court  below. 

Mr.  Justice  Catron  dissented  from  the  reasoning  but  concurred  in  tne 
decision. 

UNITED  STATES  v.  ABATOIR  PLACE. 

(16  Otto,  1«0-162.    1882.) 

Error  to  TJ.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  Seizure  of  a  distillery  for  alleged  violation  of  inter- 
nal revenue  laws.  Judgment  for  claimant,  and  refusal  of  certificate  of  proba- 
ble cause. 

§  283.  Refusal  of  certificate  of  'probable  cause  not  reviewable  in  circuit  or  su^ 
preine  court. 

Opinion  by  Mr.  Justice  Woods. 

We  are  of  opinion  that  the  refusal  of  the  district  court  to  grant  a  certificate 
of  reasonable  cause  is  not  a  matter  which  can  be  reviewed  in  the  circuit  court  or 
in  this  court.  It  is  only  from  final  judgments  that  a  writ  of  error  lies  from  the 
district  to  the  circuit  court,  or  from  the  latter  court  to  the  supreme  court.  The 
granting  or  refusal  to  grant  the  certificate  is  not  a  final  judgment  in  the  sense 
of  the  statute  which  allows  writs  of  error.  The  certificate,  when  granted,  is 
no  part  of  the  original  case.  It  is  a  collateral  matter  which  arises  after  final 
judgment.  It  is  granted  to  protect  the  person  at  whose  instance  the  seizure 
was  made,  should  an  action  of  trespass  be  brought  against  him  by  the  claimant 
for  the  wrongful  seizure  of  the  latter's  property.  The  granting  of  the  certifi- 
cate of  reasonable  cause  is,  therefore,  only  antecedent  and  ancillary  to  another 
suit,  and  it  is  not  a  final  judgment  in  the  case  in  which  it  is  given.  It  is  not 
final  or  effectual  for  any  purpose  unless  certain  facts  subsequent  to  the  judg- 
ment are  shown,  namely,  the  immediate  return  to  the  claimant  or  his  agent  of 
the  property  seized  in  the  original  suit.  This  court  has  decided  that  a  refusal 
to  enter  an  exoneretur  on  a  bail  bond,  that  judgments  awarding,  or  refusing  to 
award,  or  setting  aside  writs  of  restitution  in  actions  of  ejectment,  that  a  judg- 
ment on  a  writ  of  error  coram  nolis^  that  a  judgment  refusing  a  writ  of  vendi- 
tioni exponas^  that  a  refusal  to  quash  an  execution  or  to  quash  a  forthcoming 
bond,  were  not  final  judgments  to  which  a  writ  of  error  would  lie.  Boyle  v. 
Zacharie,  6  Pet.,  635;  Pickett's  Heira  v.  Legerwood,  7  id.,  144;  Smith  v.  Tra- 
bue,  9  id.,  4;  Evans  v.  Gee,  14  id.,  1;  Amis  v.  Smith,  16  id.,  303;  Morsell  v, 
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Hall,  13  How.,  212;  McCargo  v.  Chapman,  20  id.,  555;  Gregg  v.  Forsyth,  2 
Wall.,  56;  Barton  v.  Forsyth,  5  id.,  190. .  See,  also,  Barker  v.  Hollier,  8  Mee.  & 
W.,  513. 
These  aathorities  lead  to  the  opinion  we  have  expressed  in  this  case. 

Judgment  affirmed. 
THOMSON  V.  DEAN. 
(7  Wallace,  84^-846.    1868.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Statement  of  Facts. —  The  controversy  in  this  case  related  to  the  owner- 
ship and  transfer  of  certain  shares  of  stock,  and  the  rights  of  parties  under  cer- 
tain contracts.  The  decree  directed  that  Dean  transfer  forthwith  upon  the 
books  of  the  company  a  certain  number  of  shares  of  stock  to  each  of  two 
plaintiffs  below,  and  that  an  account  be  taken  and  stated  as  to  what  amount 
was  paid  and  to  be  paid  for  the  stock,  etc. 

Opinion  by  Chase,  C.  J. 

The  question  is  whether  the  decree  in  this  case  was  final  for  the  purpose  of 
appeal.  The  eighth  rule  of  the  court,  prescribing  the  practice  of  the  United 
States  courts  in  equity,  directs  that  "if  the  decree  be  for  the  performance  of 
any  specific  act,  it  shall  prescribe  the  time  within  which  the  act  shall  be  done, 
of  which  the  defendant  is  bound  to  take  notice,"  and  that,  "  on  affidavit  by  the 
plaintiff  of  non-performance  within  the  prescribed  time,  the  clerk  shall  issue  a 
writ  of  attachment  against  the  delinquent  party,  from  which  he  shall  not  be 
discharged  unless  on  full  compliance,  or  by  special  order  enlarging  the  time." 

§  284,  A  decree  ordering  a  transfer  of  stock  forthwith^  and  directing  cm 
account^  is  final. 

In  this  case  the  decree  directs  the  performance  of  a  specific  act,  and  requires 
that  it  be  done  forthwith.  The  effect  of  the  act  when  done  is  to  invest  the 
transferees  with  all  the  rights  of  ownership.  It  changes  the  property  in  the 
stock  as  absolutely  and^  as  completely  as  could  be  done  by  execution  on 
a  decree  for  sale.  It  looks  to  no  future  modification  or  change  of  the 
decree.  !N'o  such  change  or  modification  was  possible  after  the  term,  except  on 
rehearing  or  by  bill  of  review  in  the  circuit  court,  or  through  appeal  in  this 
court.  So  far  as  the  court  below  was  concerned,  the  decree  in  the  case  deter- 
mined the  principal  matter  in  controversy  between  the  parties.  And  since  the 
decree  could  not  be  changed  except  through  a  new  and  distinct  proceeding,  it 
determined  that  matter  finally.  Why,  then,  must  it  not  be  regarded  as  a  final 
decree  within  the  meaning  of  the  acts  of  congress  providing  for  appeals?  The 
eighth  rule  of  practice  to  which  we  have  referred  certainly  regards  such  a 
decree  as  that  now  under  consideration  as  final  in  respect  to  the  act  to  be  per- 
formed. But  it  is  insisted  that  this  court  has  held  that  no  decree  which  does 
not  completely  dispose  of  the  whole  cause  is  final,  and  that  this  decree,  though 
disposing  completely  of  the  controversy  as  to  the  ownership  of  the  »'tock,  is  not 
final,  because  it  directs  certain  accounts  to  be  taken.  It  is  true  that  this  court 
has  always  desired  that  appeals  be  taken  only  from  decrees  which  are  not  only 
final  but  complete;  and  has,  upon  one  occasion  at  least,  directed  the  attention 
of  the  circuit  courts  to  the  expediency  and  importance  of  refraining  from  mak- 
ing final  decree  on  any  part  of  a  cause,  however  important,  until  prepared  to 
dispose  of  it  completely.  Such  a  course  would  undoubtedly  save  much  incon- 
venience, both  to  the  circuit  courts  and  this  court,  and  diminish  largely  the 
expense  of  litigation  to  suitors. 
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§  285.  Forgay  v.  Conrady  6  How.y  SOly  as  to  the  requisites  of  a  final  deoresy, 
affi/nvied. 

And  it  may  be  trae  that,  nnder  the  influence  of  these  considerations,  the 
degree  of  finality  essential  to  the  right  of  appeal  has  been  sometimes  pushed 
quite  to  the  limit  of  construction.  But  we  think  that  the  current  of  decisions^ 
fully  sustains  the  rule  laid  down  by  the  late  chief  justice  in  the  case  of  Forgay 
V.  Conrad,  and  which  we  again  declare  in  his  own  language:  "When  the 
decree  decides  the  right  to  the  propertj'  in  contest,  and  directs  it  to  be  delivered 
up  by  the  defendant  to  the  complainant,  or  directs  it  to  be  sold,  or  directs  the 
defendant  to  pay  a  certain  sum  of  money  to  the  complainant,  and  the  com- 
plainant is  entitled  to  have  such  decree  carried  immediately  into  execution,  the 
decree  must  be  regarded  as  a  final  one  to  that  extent,  and  authorizes  an  appeal 
to  this  court,  although  so  much  of  the  bill  is  retained  in  the  circuit  court  as  is- 
necessary  for  the  purpose  of  adjusting  by  further  decree  the  accounts  between 
the  parties  pursuant  to  the  decree  passed."  The  reasoning  in  the  case  just 
cited  fully  vindicates  this  rule,  in  our  judgment,  as  a  sound  construction  of  the 
acts  of  congress  relating  to  appeals,  and  is  sustained  by  the  authority  of  several 
decisions.  Eay  v.  Law,  3  Cranch,  179;  Whiting  v.  Bank  United  States,  13 
Pet.,  6 ;  Michoud  v,  Girod,  4  How.,  605.  See,  also,  Orchard  v.  Hughes,  1  Wall., 
657 ;  Milwaukee  &  Minnesota  Railroad  Co.  v.  Soutter,  2  id.,  440 ;  Withenbury- 
V,  United  States,  5  id.,  821.  And  it  is  quite  clear  that  the  appeal  under  consid- 
eration is  within  this  rule.  The  decree  for  which  it  was  taken  decided  the 
right  to  the  property  in  contest,  directed  it  to  be  delivered  by  defendant  to 
complainant  by  transfer,  entitled  the  complainant  to  have  the  decree  carried 
immediately  into  execution,  leaving  only  to  be  adjusted  accounts  between  the 
parties  in  pursuance  of  the  decree  settling  the  question  of  ownership. 

It  follows  that  the  motion  to  dismiss  must  be  denied. 

VAN  NESS  V,  VAN  NESS. 
(6  Howard,  62-49.    1847.; 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  this  case,  which  i* 
brought  here  by  writ  of  error  directed  to  the  circuit  court  for  Washington 
county,  in  the  District  of  Columbia. 

The  case  is  this:  John  P.  Yan  Ness,  of  the  same  county  and  district,  died 
intestate,  and  letters  of  administration  were  granted  by  the  orphans'  court  to- 
Cornelius  P.  Van  Ness,  his  brother,  who  is  the  defendant  in  error.  Shortly 
after  the  letters  were  granted,  Mary  Ann  Yan  Ness,  the  plaintiff  in  error,  filed 
her  petition  in  the  orphans'  court,  alleging  that  she  was  the  widow  of  the 
deceased,  and  praying  that  the  letters  granted  to  the  defendant  should  be 
revoked,  and  administration  granted  to  her.  The  defendant  answered,  denying- 
that  she  was  the  widow  of  the  deceased.  The  right  to  the  letters  depended 
upon  this  fact;  as  by  an  act  of  assembly  of  Maryland,  passed  in  1798,  and 
adopted  by  congress  when  it  assumed  jurisdiction  over  this  district,  the  widow 
is  entitled  to  letters  of  administration,  in  preference  to  any  other  person, 
where  the  husband  dies  intestate.  This  act  of  assembly  (1798,  c.  101,  sub-chap- 
8,  §  20,  and  sub-chap.  15,  §§  16, 17)  makes  it  the  duty  of  the  orphans'  court, 
in  a  case  like  this,  if  required  by  either  party,  to  direct  an  issue  to  be  sent  for 
trial  to  any  court  of  law  most  convenient  for  trying  it;  and  the  court  to  which 
it  is  sent  is  authorized  to  direct  the  jury,  and  to  grant  a  new  trial  if  it  thinks- 
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proper,  as  if  the  issue  were  in  a  suit  therein  instituted ;  and  upon  a  certificate 
from  such  court,  or  a  judge  thereof,  of  the  verdict  or  finding  of  the  jury,  under 
the  seal  of  the  court,  the  orphans'  court  is  directed  to  give  judgment  upon 
such  finding.  It  is  unnecessary  to  give  the  words  of  the  act.  We  state  its 
provisions  only  so  far  as  they  relate  to  the  case  before  us. 

When  the  answer  of  the  defendant  came  in,  the  orphans'  court,  upon  the 
motion  of  the  plaintiff,  ordered  the  following  issue  to  be  made  up  and  sent  to- 
the  circuit  court  for  Washington  county,  to  be  there  tried;  that  is  to  say, 
*' whether  the  said  Mary  Ann  Yan  Ness  be  the  widow  of  the  said  John  P.  Yan 
Ness  or  not."  No  depositions  or  other  testimony  were  taken  on  either  side  in 
the  orphans'  court.  The  circuit  court  proceeded  to  the  trial  of  the  issue,  and 
in  the  course  of  the  trial  sundry  directions  were  given  to  the  jury,  to  which 
the  plaintiff  excepted ;  and  finally,  as  appears  by  the  eleventh  exception,  the 
court  instructed  the  jury  that  there  was  no  evidence  from  which  they  could 
find  that  the  plaintiff  was  lawfully  married  to  John  P.  Yan  Ness,  the  intestate. 
Under  this  direction,  the  jury  found  by  their  verdict  that  Mary  A.  Yan  Ness 
was  not  the  widow  of  the  late  John  P.  Yan  Ness;  and  this  finding  was,'  by 
order  of  the  court,  certified  under  seal  to  the  orphans'  court.  This  is  the  case 
before  us,  upon  the  record,  brought  here  by  the  writ  of  error;  and  the  ques- 
tion to  be  decided  is,  whether  this  court  can  take  cognizance  of  the  case,  and 
inquire  whetlier  error  has  or  has  not  been  committed  by  the  circuit  court  in 
giving  the  instructions  under  which  the  verdict  was  found. 

§  286.  A  verdict  and  certificate  on  an  issue  directed  out  of  chancery  will  not 
support  a  writ  of  error,  (a) 

The  appellate  power  of  this  court  in  relation  to  the  circuit  court  for  the- 
District  of  Columbia  is  regulated  by  the  act  of  congress  of  February  27,  1801. 
And  it  authorizes  the  writ  of  error  to  the  circuit  court  in  those  cases  only  in 
which  there  has  been  a  final  judgment,  order  or  decree  in  that  court.  What- 
ever errors,  therefore,  may  have  been  committed,  and  however  apparent  they 
may  be  in  the  record,  yet  we  have  not  the  power  to  correct  them  unless  the 
circuit  court  has  passed  a  final  judgment,  order  or  decree  in  the  case  before  it. 
The  argument  on  the  part  of  the  plaintiff  is,  that  inasmuch  as  the  verdict  was 
found  in  obedience  to  the  positive  instructions  of  the  court,  and  as  the  certifi- 
cate of  the  finding  of  the  jury  was  conclusive  upon  the  orphans'  court,  the 
order  of  the  circuit  court  to  certify  the  verdict  to  the  orphans'  court  ought 
to  be  regarded  as  a  final  judgment  or  order  within  the  meaning  of  the  act  of 
congress. 

It  is  true  the  orphans'  court  has  no  power  to  grant  a  new  trial,  and  is  bound 
to  consider  the  fact  to  be  as  found  by  the  jury;  and  consequently  th-^  judg- 
ment of  that  court  must  be  against  the  plaintiff.  But  the  matter  in  contest  in 
the  orphans'  court  is  the  right  to  the  letters  of  administration.  And  it  is  the 
province  of  that  court  to  apply  the  law  upon  that  subject  to  the  fact,  as  estab- 
lished by  the  verdict  of  the  jury,  and  to  maks  their  decree  accordingly,  refus- 
ing to  revoke  the  letters  granted  to  the  defendant,  and  dismissing  the  petition 
of  the  plaintiff.  The  suit  between  the  parties  must  remain  still  pending  until 
that  decree  is  pronounced.  The  certificate  from  the  circuit  court  is  nothing 
more  than  evidence  of  the  finding  of  the  jury  upon  the  trial  of  the  issue.  It 
merely  certifies  a  fact,  that  is  to  say,  that  the  jury  had  so  found.     And  the 

(a)  The  above  case  is  followed  in  Brown  i;.  Wiley,*  4  Wall.,  165.  Issues  of  fact  were  sent  by  the  orphans*  court 
to  the  circuit  court  of  the  District  of  Columbia,  tried  by  the  court,  exceptions  taken  to  the  finding,  and  motion 
for  a  new  trial,  made  In  general  term,  was  overruled,  and  the  finding  was  certified  to  the  orphans'  court.  It  is- 
held  that  the  m:>Cioa  for  a  new  trial  in  this  case  does  not  take  it  out  of  the  rule  laid  down  in  the  above  case. 
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order  of  the  circuit  court,  directing  a  fact  to  be  certified  to  another  court  to 
enable  it  to  proqeed  to  judgment,  can  hardly  be  regarded  as  a  judgment,  order 
or  decree,  in  the  l^gal  sense  of  these  terms  as  used  in  the  act  of  congress.  Cer- 
tainly it  is  not  a  final  judgment  or  order.  For  it  does  not  put  an  end  to  the 
suit  in  the  orphans'  court,  as  that  court  alone  can  dismiss  the  petition  of  the 
plaintiff  which  is  there  pending,  and  no  other  court  has  the  power  to  pass  a 
judgment  upon  it.  A  verdict  in  any  court  of  common  law,  if  not  set  aside,  is 
in  all  cases  conclusive  as  to  the  fact  found  by  the  jury,  and  the  judgment  of 
the  court  must  follow  it,  as  the  orphans'  court  must  follow  the  verdict  in  this 
case.  Yet  a  writ  of  error  will  not  lie  upon  the  verdict.  And  if  this  court 
should  take  jurisdiction,  and  should  determine  that  the  circuit  court  had 
erred  in  its  directions  to  the  jury,  what  judgment  could  be  given  here?  Could 
we  give  a  judgment  reversing  an  order  which  does  nothing  more  than  direct  a 
fact  to  be  certified  to  another  court?  If  we  could  do  this,  it  would  not  reach 
the  judgment  in  the  orphans'  court,  nor  exercise  any  control  over  it.  And  a 
writ  of  error  can  hardly  be  maintained  where  the  judgment  of  the  appellate 
court  would  be  ineffectual  and  nugatory.  Keither  could  it  make  any  differ- 
ence as  to  the  jurisdiction  of  this  court,  if  there  had  been  a  feigned  issue  with 
formal  pleadings,  and  the  circuit  court  had  entered  a  judgment  upon  the  ver- 
dict. For  the  judgment  would  have  had  no  effect  upon  the  rights  of  either 
party  to  the  administration  in  dispute,  nor  could  it  exercise  any  influence  upon 
the  decision  of  the  orphans'  court.  And  if  this  court  could  have  regarded  the 
feigned  issue  as  an  action  regularly  brought  in  the  circuit  court,  and  upon  that 
ground  have  taken  jurisdiction,  the  affirmance  or  reversal  of  the  judgment 
would  have  had  as  little  effect  upon  the  proceedings  in  the  orphans'  court  as 
the  original  judgment  in  the  circuit  court.  It  would  indeed  decide  the  right  to 
the  fictitious  wager  stated  in  the  pleadings.  But,  if  the  judgment  of  the  circuit 
court  was  reversed,  and  a  venire  de  ivovo  awarded,  it  would  not  alter  the  decree 
in  the  orphans'  court.  That  court  is  required  by  law  to  act  upon  the  finding 
of  the  jury,  and  not  upon  the  judgment  of  the  circuit  court.  And  the  reversal 
of  that  judgment  and  a  new  finding  would  not  authorize  the  orphans'  court  to 
recall  the  judgment  it  had  given,  and  was  bound  to  give,  upon  the  original 
verdict  certified  by  the  circuit  court. 

The  act  of  assembly  of  Maryland  appears  to  have  received  in  practice  in  that 
state  the  same  construction  that  we  have  given  to  it.  There  is,  indeed,  no 
judicial  opinion  on  the  subject,  but  there  is  no  ground  for  supposing  that  a  writ 
of  error  was  ever  sued  out  under  that  law.  In  1832  an  act  was  passed  author- 
izing a  writ  of  error  in  such  cases,  and  staying  proceedings  in  the  inferior 
courts  until  a  decision  was  had  in  the  appellate  court;  and  this  law  embraces 
cases  which  had  been  tried  before  its  passage,  as  well  as  those  which  should 
afterwards  take  place.  But,  from  1798  down  to  the  passage  of  this  act  of  assem- 
bl3%  we  can  find  no  trace  of  a  writ  of  error  sued  out  in  a  case  like  this.  The  ab- 
sence of  any  such  proceeding  for  so  many  years  is  the  strongest  evidence  of  the 
construction  put  upon  the  law,  and  of  the  opinion  entertained  by  the  bar  of  the 
state,  that  the  writ  would  not  lie.  For  many  issues  from  the  orphans'  courts 
must  have  been  tried  during  that  period  of  time  which  would  have  given  rise 
to  the  writ  of  error,  if  it  had  been  supposed  to  be  warranted  by  the  law.  The 
act  of  1832,  also,  embracing  as  it  does  prior  as  well  as  future  cases,  would  have 
been  altogether  unnecessary,  if  a  different  construction  had  been  given  to  the 
act  of  1798. 

Upon  the  whole,  therefore,  this  court  is  of  opinion  that  there  has  been  no 
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final  judgment,  order  or  decree  in  the  circuit  court,  and  the  writ  of  error  must 
be  dismissed  for  want  of  jurisdiction. 

HOLCOMBE  V.  McKUSICK. 
(20  Howard,  552-555.    1857.) 

Opinion  by  Mb.  Justice  Nelson. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  the 
territory  of  Minnesota. 

The  suit  in  the  court  below  was  brought  to  recover  damages  for  wrongfully 
entering  the  plaintifFs  dwelling-house  at  Stillwater,  Minnesota  territory,  and 
doing  great  injury  to  the  same,  rerao\ring  it  from  its  foundations,  damaging  and 
destroying  the  personal  property  therein,  etc.  The  defendants,  in  their  answer, 
set  forth  an  act  of  the  legislature  of  the  territory  of  Minnesota,  incorporating 
the  city  of  Stillwater,  and  conferring  upon  the  municipal  authorities  the  usual 
powers  for  the  well  government  of  the  inhabitants  thereof;  the  organization  of 
the  government  of  the  city  under  its  charter,  and  the  election  of  its  officers, 
and,  among  others,  that  one  of  the  defendants,  J.  E.  McKusick,  was  elected 
marshal.  The  answer  set  forth  also  an  ordinance  passed  by  the  city  council, 
in  pursuance  of  authority  given  by  the  charter,  which,  among  other  things^ 
provided  for  the  removal  of  obstructions  in  the  public  streets  and  landing 
places,  and  conferred  authority  upon  the  marshal  to  remove  such  obstructions. 
The  answer  then  sets  forth  that  the  plaintifFs  dwelling  was  erected  upon  Main 
street  in  the  city,  and  obstructed  the  free  use  of  the  same,  and  had  become  a 
public  nuisance;  and  that  the  marshal  removed  the  said  obstruction  in  pursuance 
of  the  authority  conferred  upon  him  by  the  ordinance,  which  is  the  act  com- 
plained of  by  the  plaintiff;  and  that  the  other  defendants  were  called  in  to  his 
assistance  in  the  performance  of  this  duty.  The  answer  then  denies  the  special 
damage  set  up  in  the  complaint. 

The  plaintiff,  in  reply  to  the  new  matter  set  forth- in  the  answer,  denies, 
according  to  the  formula  prescribed  by  the  Minnesota  code,  the  existence  of 
the  charter  of  the  city  of  Stillwater,  set  forth  in  the  answer,  and  avers  that  no 
act  of  incorporation  was  ever  published,  as  prescribed  by  the  laws  of  the  terri- 
tory. The, plaintiff  then  sets  out  at  large  a  charter  of  the  city  which  was  pub- 
lished according  to  law ;  denies  the  election  of  the  municipal  authorities  under 
the  charter,  also  the  existence  of  any  city  ordinance  passed  by  the  city  council, 
and  the  election  of  the  defendant,  McKusick,  his  qualification  in  the  office,  or  that 
he  ever  entered  upon  his  duties.  The  plaintiff  also  denies  that  his  dwelling- 
house  was  erected  on  Main  street,  or  that  it  obstructed  the  same.  There  is  also 
a  long  statement  respecting  the  title  to  the  land  embraced  within  the  corporate 
limits  of  Stillwater,  which  it  is  not  material  to  set  forth.  The  plaintiff  further 
denies  that  in  making  the  removal  of  the  dwelling-house  the  defendants  used 
proper  care  and  caution  to  prevent  unnecessary  damage. 

The  defendants  have  demurred  to  all  that  portion  of  the  reply  which  com- 
mences with  denying  the  existence  of  the  act  of  incorporation  of  the  city  of 
Stillwater,  and  including  the  charter  set  forth  in  the  answer.  They  demur 
also  to  the  allegation  in  the  answer  stating  that  the  dwelling-house  was  erected 
prior  to  the  12th  day  of  September,  1848,  and  also  to  all  that  part  of  the  answer 
relating  to  the  title  to  the  land  embraced  within  the  city  of  Stillwater.  The 
defendants  also  made  a  motion  to  strike  out  certain  portions  of  the  reply, 
which  was  granted,  but  it  is  not  material  to  notice  the  portions  particularly. 
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The  district  court  of  the  territory  sustained  the  demurrer  of  the  defendants 
to  the  portions  of  the  plaintiffs  reply  above  referred  to,  with  leave  to  the 
plaintiff  to  amend.  No  amendment  having  been  made,  judgment  upon  the 
demurrer  was  made  absolute,  with  costs.  An  appeal  was  taken  to  the  supreme 
court  of  the  territory,  where  the  judgment  below  was  affirmed,  with  costs. 
The  case  is  now  here  on  a  writ  of  error  to  this  court.  The  portions  of  the  reply 
demurred  to,  and  also  those  stricken  out  on  motion,  must  be  regarded  as  dis- 
posed of,  and  it  will  be  necessary  to  look  at  those  portions  left,  which  have 
neither  been  demurred  to  nor  stricken  out,  and  therefore  remain  unanswered. 
One  portion  of  the  reply  in  this  predicament  is  as  follows:  "  And  the  plaintiff 
denies  that  the  said  dwelling-house  obstructed  Main  street,  in  the  city  of  Still- 
water, or  that  the  same  was  kept  or  maintained  as  a  public  nuisance."  Another 
is  a  denial  of  the  existence  of  the  ordinance  of  the  city  council  of  Stillwater 
conferring  authority  upon  the  marshal  to  remove  obstructions  in  the  public 
streets ;  also  a  denial  that  the  defendant,  J.  E.  McKusick,  was  elected  marshal, 
or  had  qualified  as  such ;  and  further,  a  denial  by  the  plaintiff  of  the  allegation 
in  the  answer,  that  the  removal  of  the  dwelling-house  was  made,  doing  no  un- 
necessary- damage,  etc. 

§  287.  ^  writ  of  error  will  not  lie  from  a  judgment  sustaining  a  demurrer. 

All  these  matters,  in  reply  to  allegations  in  the  answer,  constitute  issues  of 
fact  upon  the  record  undisposed  of,  and  it  is  quite  clear  until  disposed  of  in 
favor  of  the  defendants  the  plaintiff  would  be  entitled  to  recover.  They  put  in 
issue  the  authority  of  the  defendants  to  remove  the  dwelling-house,  which  is 
set  up  in  the  answer,  and  also  present  a  case  in  which,  if  the  general  authority 
to  remove  obstructions  from  streets  existed,  it  would  not  protect  the  defend- 
ants, as  the  dwelling-house  was  not  within  the  limits  of  the  street  as  claimed; 
also,  if  within  it,  unnecessary  force  was  used,  and  unnecessary  damage  done  to 
the  building  in  the  act  of  removal.  On  the  trial  before  the  jury  the  defendants 
would  be  obliged  to  meet  these  several  issues  and  maintain  the  allegations  in 
their  answer  before  they  would  be  entitled  to  a  verdict,  as  either  of  them,  if 
found  for  the  plaintiff,  would  have  displaced  the  justification  set  up  in  the 
answer.  The  whole  of  the  cause,  therefore,  in  the  court  below  was  not  dis- 
posed of,  and  no  final  judgment  rendered,  upon  which  a  writ  of  error  from  this 
court  would  lie.  It  is  the  settled  practice  of  this  court,  and  the  same  in  the 
king's  bench  in  England,  that  the  writ  will  not  lie  until  the  whole  of  the  mat- 
ters in  controversy  in  the  suit  below  are  disposed  of.  The  writ  itself  is  condi- 
tional, and  does  not  authorize  the  court  below  to  send  up  the  case,  unless  all 
the  matters  between  the  parties  to  the  record  have  been  determined.  The  cause 
is  not  to  be  sent  up  in  fragments.     11  How.,  32 ;  21  Wend.,  667. 

§  288.  The  supreme  court  will  not  review  an  interlocutory  judgment,  although 
the  statute  of  the  territory  authorizes  an  appeal. 

The  statutes  of  Minnesota  have  provided  for  an  appeal  from  the  district  to 
the  supreme  court  on  an  interlocutory  order  affecting  the  merits.  Stat.  Minn., 
p.  414,  sec.  7.  It  was  therefore  properly  taken  to  the  supreme  court  of  the 
territory ;  but  that  practice  cannot  govern  this  court  in  revising  the  judgments 
of  the  court  below  in  this  court.  We  have  rarely,  in  our  experience,  examined 
a  case,  which  in  its  principles  is  common  and  readily  understood,  so  complicated 
and  confused  by  the  mode  of  pleading  which  has  been  pursued,  and  which,  it 
is  understood,  is  in  conformity  with  the  system  adopted  in  this  territory.  The 
pleadings  raise  vnany  immaterial  and  even  trivial  questions  of  fact  and  law 
which  have  nothing  to  do  with  the  substantial  merits  of  the  case,  and  seem,  in 
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practical  operation,  whatever  may  be  the  system  in  theory,  to  turn  the  atten- 
tion of  courts  and  counsel  to  small  matters  as  of  serious  import,  which  are  unde- 
serving a  moment's  consideration,  overlooking  or  disregarding  the  most  material 
and  controlling  questions  involved.  The  demurrers  are  put  in  to  detached  state- 
ments in  the  answer,  the  statements  thus  demurred  to  loosely  made,  and  often 
incongruous  in  themselves,  and  upon  which  no  principle  of  law  can  be  raised 
or  applied  to  govern  the  decision.  The  system  is  anomalous,  and  involves  the 
absurd  and  impracticable  experiment  of  attempting  to  administer  common  law 
remedies  under  civil  law  modes  of  pleading,  and  these  very  much  perplexed 
and  complicated  by  emendations  and  additions. 

The  case  must  be  dismissed  for  want  of  jurisdiction,  there  being  no  final 
judgment  in  the  court  below. 

DE  ARMAS  V,  UNITED  STATEa 
(6  Howard,  103-105.     1847.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  here  by  appeal  from  the  district 
court  of  the  United  States  for  the  district  of  Louisiana. 

It  appears  that  a  petition  was  filed  by  the  appellants,  claiming  an  inchoate 
title  to  certain  lands,  under  Spanish  grants,  which  they  alleged  the  United 
States  were  bound  to  perfect;  but  that  these  lands  had  been  sold  by  the  United 
States  to  divers  persons  unknown  to  the  petitioners.  They  therefore  prayed 
that  the  validity  of  their  claim  might  be  inquired  into,  and  that  they  be  allowed 
to  locate  the  same  number  of  arpens  upon  the  public  domain  according  to  the 
provisions  of  the  act  of  congress  of  May  26,  1824,  §  11,  which  was  extended 
to  Louisiana  by  the  act  of  June  17,  1844.  The  proceedings  upon  this  petition, 
as  stated  in  the  record,  appear  to  have  been  irregular  and  confused,  and  it  is 
unnecessary  to  state  them  at  large.  It  is  sufficient  to  say  that  the  district 
attorney  demurred  to  the  petition,  setting  forth  various  causes  of  demurrer, 
that  the  petitioners  afterwards  amended  their  petition,  and  that  the  district 
attorney  again  demurred ;  and  after  various  other  proceedings,  the  record  states 
that  "the  following  judgment  was  entered  on  the  minutes: 

"  The  demurrers  to  the  original  and  to  the  amended  petition  of  petitioners, 
submitted  to  the  court  yesterdaj?^,  having  been  considered  by  the  court,  it  is  now 
ordered,  adjudged  and  decreed  that  the  fourth  ground  of  demurrer  set  forth 
in  the  demurrer  to  the  original  petition  be  sustained,  and  that  the  first,  second, 
third,  fifth,  sixth,  seventh  and  eighth  grounds  set  forth  in  said  demurrer  be 
overruled,  it  appearing  that  said  last  mentioned  grounds  of  demurrer  have  been 
removed  by  petitioners'  amended  petition.  It  is  further  ordered  that  the  first 
and  second  grounds  of  demurrer  set  forth  in  the  demurrer  of  respondents  to 
the  amended  petition  of  petitioners  be  sustained,  and  that  the  third  ground  of 
demurrer  set  forth  in  said  demurrer  to  said  amended  petition  be  overruled." 

The  grounds  of  demurrer  sustained  by  the  district  court  were,  that  the  peti- 
tion was  multifarious,  and  that  the  names  of  the  persons  claiming  or  in  pos- 
session of  the  land  which  the  petitioners  alleged  belonged  to  them  were  not  set 
forth. 

§  289.  An  appeal  wiU  not  Iwfrom  a  judgment  sustaining  a  d&tnurrer  to  a  pe- 
tition^ hut  deciding  nothing  on  the  merits. 

The  appeal  was  taken  from  the  judgment  above  recited.  But  evidently  that 
judgment  is  not  a  final  judgment  or  decree.  •  For  the  petition  is  not  dismissed, 
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nor  is  the  title  of  the  petitioners  to  the  land  claimed  by  them  finally  adjudi- 
cated, nor  their  right  to  locate  the  same  number  of  arpens  upon  the  public  do- 
main. Kothing  is  decided  but  a  question  of  pleading  and  a  question  as  to 
proper  parties.  The  petition  appears  to  be  still  pending  in  the  district  court; 
and  the  objections  upon  which  the  court  decided  against  the  petitioners  might 
be  removed,  if  the  appellants  desired  it,  by  an  application  to  the  court  for  leave 
to  amend.  But  if  the  petitioners  did  not  move  for  leave  to  amend,  and  pre- 
ferred taking  the  opinion  of  this  court  upon  the  questions  decided  against  them 
in  the  district  court,  then,  under  the  opinion  given  by  that  court  upon  the  de- 
murrer, it  should  have  proceeded  to  pass  a  final  decree  dismissing  the  bill.  An 
appeal  from  that  decree  would  have  brought  the  case  legally  before  this  court, 
and  authorized  it  to  examine  the  grounds  upon  which  the  decree  had  been  made. 
But  as  there  is  no  final  judgment  or  decree,  we  have  no  jurisdiction,  and  con- 
sequently the  appeal  must  be  dismissed. 

CHESAPEAKE  &  OHIO  CANAL  CO.  v.  UNION  BANK  OF  GEORGETOWN. 

(8  Peters,  25»-262.     1834.) 

Error  to  U.  S.  Circuit  Court  for  County  of  Washington,  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  pursuance  of  a  warrant  of  inquisition  issued  at  the 
instance  of  the  Chesapeake  &  Ohio  Canal  Company  by  John  Cox,  a  justice  of 
the  peace  in  and  for  the  county  of  Washington,  in  the  District  of  Columbia, 
and  addressed  to  the  marshal  of  the  said  district,  an  inquest  of  office  was  held 
by  the  said  marshal  on  certain  lands  in  the  said  warrant  mentioned,  lying  in 
the  said  county.  The  inquisition  of  the  marshal  and  jurors,  returned  to  the 
circuit  court  for  the  county  of  Washington,  estimated  the  value  of  the  lands  in 
the  warrant;  mentioned,  and  all  the  damages  that  the  owners  thereof  would 
sustain  by  olitting  the  said  canal  through  the  said  land,  at  $1,000.  Upon  the 
return  of  the  said  warrant,  the  Chesapeake  &  Ohio  Canal  Company  by  their 
counsel,  moved  the  court  for  an  order  to  have  the  same  affirmed  and  recorded, 
unless  good,  cause  be  shown  to  the  contrary.  At  a  subsequent  day  the  Union 
Bank  of  Georgetown  appeared  by  attorney,  and  filed  certain  objections  to  the 
said  inquisition,  which  being  argued,  it  was  considered  by  the  court  that  the 
said  inquisition  be  quashed;  which  judgment  was  brought  before  this  court  by 
writ  of  error. 

This  proceeding  is  in  conformity  with  the  charter  of  the  Chesapeake  & 
Ohio  Canal  Company,  which  was  originally  passed  by  the  legislature  of  Vir- 
ginia in  January,  1824,  and  afterwards  by  the  legislature  of  Maryland  in  De- 
cember of  the  same  year.  The  act  of  Virginia  was  ratified  and  confirmed  by 
the  congress  of  the  United  States  in  March,  1825  [4  Stats,  at  L.,  101],  so  far  as 
may  be  necessary  for  enabling  the  company  formed  by  authority  of  the  act 
to  carry  into  effect  the  provisions  thereof  in  the  District  of  Columbia.  The 
charter  empowers  the  president  and  directors  of  the  company  "  to  agree  with 
the  owners  of  any  land  through  which  the  said  canal  is  intended  to  pass,  for 
the  purchase  or  use  and  occupation  thereof,  and  in  case  of  disagreement  to 
apply  to  a  justice  of  the  peace  of  the  county  in  which  the  land  may  lie  for  a 
warrant  of  inquisition,  on  which  such  proceedings  are  directed  as  have  been  had 
in  this  case.  The  officer  is  to  return  this  inquisition  to  the  clerk  of  his  county, 
and  unless  good  cause  be  shown  against  it,  it  shall  be  affirmed  by  the  court  and 
recorded :  but  if  the  said  inquisition  should  be  set  aside,  or  if  from  any  cause  no 
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inqaisition  shall  be  returned  to  such  court  within  a  reasonable  time,  the  said 
court  may  at  its  discretion,  as  often  as  may  be  necessary,  direct  another  inqui- 
sition to  be  taken  in  the  manner  above  prescribed." 

§  290.  A  writ  of  error  does  not  lie  from  an  order  qiboshing  a  warrant  of  inqui- 
sition. 

Before  entering  on  the  merits  of  the  judgment  of  the  circuit  court  for  quash- 
ing this  inquisition,  a  preliminary  question  is  made  to  the  jurisdiction  of  this 
court.  Its  appellate  jurisdiction  is  extended,  by  the  act  of  congress  creating 
the  circuit  court  for  the  district,  to  "any  final  judgment,  order  or  decree  in  said 
circuit  court  where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the 
value,"  etc.  The  order  or  judgment  in  quashing  the  inquisition  in  this  case  is 
not  final.  The  law  authorizes  the  court,  "  at  its  discretion,  as  often  as  may  be 
necessary,  to  direct  another  inquisition  to  be  taken."  The  order  or  judgment, 
therefore,  quashing  the  inquisition,  is  in  the  nature  of  an  order  setting  aside  a 
verdict  for  the  purpose  of  awarding  a  venire  facias  de  novo. 

The  writ  of  error  is  to  be  dismissed,  the  court  having  no  jurisdiction  of  the 
cause. 

YERDEN  V,  COLEMAN. 
(18  Howard,  86,  87.    1855.) 

Erbob  to  the  Supreme  Court  of  Indiana. 

Opinion  by  Mr.  Justice  Campbell. 

Statement  of  Facts. —  The  plaintiff  filed  his  bill  in  the  circuit  court  of  Ben- 
ton county,  Indiana,  sitting  in  chancery,  to  obtain  a  decree  to  cancel  a  mort- 
gage and  the  mortgage  note,  and  also  to  restrain,  by  injunction,  the  mortgagee 
from  proceeding  upon  the  power  of  sale  contained  in  the  mortgage  until  the 
final  hearing,  and  from  thence  perpetually.  A  temporary  injunction  was 
granted  in  vacation  upon  the  usual  conditions,  which  was  dissolved  on  the  com- 
ing in  of  the  answers,  upon  the  motion  of  the  defendants,  by  the  circuit  court. 
From  the  order  dissolving  the  injunction  there  was  an  appeal  to  the  supreme 
court  of  Indiana,  where,  after  argument,  the  decree  of  the  circuit  court  was 
aflBrmed.    Upon  this  decree  this  writ  of  error  is  prosecuted. 

§  291.  An  appeal  will  not  lie  from  a  decree  dissolving  an  injunction,  {a) 

This  court  has  repeatedly  decided  that  a  decree  upon  a  motion  to  dissolve  an 
injunction  in  the  course  of  a  chancery  cause,  and  where  the  bill  is  not  finally 
disposed  of,  is  not  such  a  final  decree  as  can  be  re-examined  in  this  court,  under 
the  terms  of  the  twenty-fifth  section  of  the  judiciary  act  of  24th  September, 
1789.    McCollum  v.  Eager,  2  How.,  61;  Gibbons  v.  Ogden,  6  Wheat.,  448. 

The  writ  of  error  is  dismissed. 

NORTON  V.  HOOD. 
(Circuit  Court  for  Louisiana:  12  Federal  Reporter,  763-766.    1882.) 

Opinion  by  Pardee,  C.  J. 

Statement  of  Facts. —  In  this  case  a  motion  has  been  filed  to  dismiss  the 
appeal  for  want  of  jurisdiction,  for  the  reason  that  the  decree  of  the  district 
court  is  not  final.    Kev.  St.,  §  631.     The  record  shows  that  in  1866  one  Govey 

(a)  The  same  ruling  is  mode  in  Moses  v.  The  Mayor,*  15  Wall.,  887,  and  Thomas  v.  Wooldridge,  88  Wall.,  888,  and  the 
cases  were  dismissed.  It  is  decided  in  both  cases  that  such  a  decree  is  in  no  sense  final,  as  it  leaves  the  whole  case 
to  be  disposed  of  upon  its  merits.  In  Gibbons  v.  Ogden,*  6  Wheat.,  44S,  the  state  court  refused  to  dissolve  an  in* 
junction,  and  the  decretal  order  was  affirmed  in  the  state  court,  and  it  was  held  that  the  decree  was  not  final,  and 
the  appeal  was  dismissed.  A  decree  making  an  injunction  perpetual,  but  leaving  certain  matters  open  for  future 
consideration,  is  not  a  final  decree,  and  an  appeal  will  not  lie.    Brown  v.  Swann,*  9  Pet.,  1. 
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Hood,  being  the  owner  of  certain  plantations,  confessed  judgment  in  favor  of 
Henry  Frellson  for  a  large  sum;  that  on  the  judgment  so  confessed  execution 
was  taken  out,  and  itf  1868,  in  September,  the  plantations  were  sold  by  the 
sheriflf  and  adjudicated  to  Frellson  as  the  purchaser;  that  in  December,  1868, 
Hood  went  into  bankruptcy,  and  was  discharged  therein,  January,  1871 ;  that 
after  Hood's  discharge  in  bankruptcy  Frellson  conveyed,  by  act  of  sale,  certain 
of  the  plantations  to  Hood,  retaining  a  mortgage  thereon  and  vendor's  lien  to 
secure  the  payment  of  the  notes  given  for  the  purchase  price,  running  through 
several  years.  The  said  notes  being  unpaid  and  Hood  in  default,  the  said 
Henry  Frellson,  in  1874,  sued  out  in  the  [state]  district  court  of  CarroU parish 
executory  process  to  enforce  the  mortgage  on  the  lands  in  the  parish.  Hood 
obtained  an  injunction,  and  a  controversy  ensued,  which  was  terminated  by  its 
dismissal  in  the  supreme  court  of  the  state  in  May,  1879.  Frellson  v.  Hood,  31 
La.  Ann.,  677. 

The  supreme  court  dismissed  Hood's  petition  for  its  demerits.  He  charged 
Frellson  and  himself  as  fraudulent  conspirators  to  defraud  the  creditors  of 
Hood,  and  that  all  they  had  done  had  been  done  with  that  object.  His  allega- 
tions of  his  own  turpitude  debarred  him  from  a  hearing,  and  condemned  him 
and  his  pretensions,  as  is  seen  by  the  judgment  of  that  court.  Some  weeks 
after  this,  Norton,  the  assignee  in  bankruptcy  of  Hood,  filed  a  bill  in  the  district 
court  of  the  same  general  features  as  the  suit  of  Hood,  and  asking  for  a  decree. 
Upon  this  bill  the  district  judge  granted  an  order  to  show  cause  why  an  injunc- 
tion should  not  issue,  and  made  a  restraining  order  upon  Frellson  and  the 
sheriflf  of  Carroll  parish,  to  operate  pending  the  hearing  for  injunction,  not  to 
sell  under  the  executory  process  issued  in  that  court  in  1874,  and  which  Hood 
had  enjoined,  and  which  was  then  ripe  for  execution  by  the  sheriflf  upon  the 
dismissing  of  the  injunction  of  Hood  by  the  supreme  court.  The  rule  for  an 
Injunction  was  never  heard  and  the  restraining  order  was  continued  until  the 
decree  appealed  from  was  made.  The  suit  in  the  district  court  of  the  United 
States  came  on  for  a  hearing  in  1881  on  the  bill,  supplemental  bill,  answer  of 
Frellson,  replication,  exhibits  and  testimony.  The  decree  rendered  was  to  the 
following  effect: 

(1)  Declaring  the  judgment  in  favor  of  Frellson  against  Hood  in  1866,  and 
the  execution  thereon  in  1868,  with  the  sales  and  conveyances  by  the  sheriflf,  to 
have  been  established  as  valid  and  operative,  without  fraud,  etc.,  and  that 
Frellson  took  the  property  so  conveyed  discharged  from  any  claim  of  Hood's 
assignee  in  bankruptcy.  (2)  Whatever  surplus  there  might  be  from  the  sale  of 
the  property  under  the  process  of  the  state  court  in  favor  of  Frellson  should  not 
be  paid  to  Hood,  but  to  Hood's  assignee,  after  deducting  such  cost  as  the  court 
may  decree  out  of  the  same.  (3)  That  the  injunction  heretofore  allowed  re- 
straining the  execution  of  the  process  be  dismissed,  and  that  the  sheriflf  is  per- 
mitted to  proceed  and  execute  the  same ;  but,  under  the  direction  of  this  court, 
to  dispose  of  the  surplus  that  may  remain  in  his  hands  after  the  payment  of 
the  debt  therein  specified  as  due  to  said  Frellson  and  costs  of  suit  as  above 
directed.  (4)  Granting  leave  to  complainant  to  apply  for  further  orders  regu- 
lating the  sale  in  time  and  as  to  the  appraisement,  and  sale  upon  credit,  ac- 
cording to  the  laws  of  the  state  of  Louisiana.  (5)  Directing  the  sheriff  to 
make  a  return  to  the  district  court  of  the  sale  allowed,  and  reserving  the  ques- 
tion of  costs  until  the  coming  in  of  such  returns. 

From  this  decree  the  complainant  has  taken  a  general  appeal,  bringing  up 
the  whole  case.    A  critical  examination  shows  the  court  decided  only  (1)  the 
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validity  of  the  mortgages,  sales  and  conveyances  from  Hood  to  Frellson  prior 
to  the  bankruptcy  of  Hood;  (2)  partly  refusing  and  partly  granting  the  injunc- 
tion jpen^Z^^i^^  lite  prayed  for;  and  to  that  extent  dismissing  the  restraining 
order.  The  court  did  not  decree  anything  (1)  with  regard  to  the  validity  of 
the  mortgage  from  Hood  to  Frellson,  granted  after  Hood's  discharge  in  bank- 
ruptcy, which  mortgage  Frellson  was  foreclosing  in  the  state  court ;  (2)  nor 
anything  for  or  against  Hood  or  the  sheriff,  both  of  whom  are  evidently  re- 
tained in  court  for  a  final  decree;  (3)  nor  was  the  bill  dismissed,  nor  the  costs 
settled,  nor  any  sale  of  property  ordered  or  enjoined.  In  short,  it  appears  to 
me  that  the  sole  effect  of  the  decree  rendered  was  to  refuse  to  grant  the  in- 
junction prayed  for,  restraining  the  sheriff  from  executing  the  process  of  the 
district  court  of  Carroll  parish,  for  which  refusal  the  court  gave  a  reason,  not 
that  the  court  was  without  jurisdiction,  but  the  better  one,  perhaps,  that  Frell- 
son was  not  shown  to  have  been  guilty  of  fraud  in  acquiring  the  original  title 
to  the  property  in  controversy.  The  court  had  no  jurisdiction  to  issue  the  in- 
junction.    See  sections  720,  5106,  Rev.  St. 

§  293.  The  issue  or  dissolution  of  an  injunction  is  a  matter  of  discretion 
with  the  court. 

The  issue  of  an  injunction  or  the  dissolution  of  an  injunction  is  in  the  sound 
discretion  of  the  court,  and  the  interlocutory  orders  of  the  court  therein  are 
not  appealable.  Thomas  v.  Wooldridge,  23  Wall.,  288;  Young  v.  Grundy, 
6  Cranch,  61;  Verden  v,  Coleman,  18  How.,  86;  Moses  v.  The  Mayor,  15 
"Wall,  390. 

§  293.  An  appeal  does  not  lie  unless  the  decree  is  final. 

Of  course,  the  whole  contention  in  this  case  is  whether  the  decree  appealed 
from  is  final.  There  can  be  no  claim  that  it  is  final  between  any  other  parties 
than  Norton  and  Frellson,  and  it  will  be  noticed  that  no  special  appeal  is  taken, 
but  the  whole  case  is  appealed.  Counsel  for  appellants  rely  upon  the  cases  of 
Forgay  v.  Conrad,  6  How.,  206,  and  Thomson  v.  Dear,  7  Wall.,  342,  which  hold 
as  follows:  "Where  the  decree  decides  the  right  to  the  property  in  contest, 
and  directs  it  to  be  delivered  up  or  directs  it  to  be  sold,  and  the  complainant  is 
entitled  to  have  it  carried  into  immediate  execution,  the  decree  must  be  regarded 
as  final  to  that  extent^  although  it  may  be  necessary  by  a  further  decree  to 
adjust  the  account  between  the  parties." 

Giving  the  decree  in  this  case  the  greatest  effect  it  can  possibly  have, —  and 
perhaps  it  decides  against  the  complainant  as  to  the  validity  of  Frellson's  orig- 
inal title  to  the  property  in  controversy,  but  it  does  not  direct  the  property  to 
be  delivered  up,  nor  to  be  sold, —  and  there  is  nothing  in  the  decree  to  be  exe- 
cuted immediately  or  remotely,  not  even  fi,  fa.  for  costs.  The  other  cases  cited 
by  appellant's  counsel  (Eailroad  Co.  v,  Bradleys,  7  Wall.,  575 ;  Stovall  v.  Banks, 
10  Wall.,  583;  Com'rs  v.  Lucas,  93  U.  S.,  108,  and  Huntington  v.  Consolidated 
Association,  not  reported)  are  cases  in  which  the  several  decrees  rendered  were 
held  to  be  such  final  decrees  that  an  appeal  would  lie,  and  are  within  the  rule 
of  Forgay  v,  Conrad.  In  Railroad  Co.  v.  Bradleys  the  decree  directed  a  sale 
of  property,  and  the  bringing  of  the  proceeds  into  court,  as  well  as  dissolved 
the  injunction  outstanding.  In  Stovall  v.  Banks  the  decree  appealed  from  ad- 
judged a  certain  sum  of  money  to  be  due,  and  awarded  execution.  In  Com'rs 
V.  Lucas  an  injunction  was  dissolved  and  the  complaint  dismissed.  In  Hunt- 
ington V.  Consolidated  Association  receivers  were  discharged,  and  property 
ordered  to  be  transferred  and  delivered  up  to  defendants.  It  is  easily  seen  that 
none  of  these  cases  affect  the  case  under  consideration. 
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On  the  other  hand,  in  Crosby  v.  Buchanan,  23  Wall.,  420,  it  is  said:  "Cases 
cannot  be  brought  to  this  court  in  parcels.  We  must  have  the  whole  case  or 
none.  The  court  below  must  settle  all  the  merits  before  we  can  accept  juris- 
diction. Appeals  will  lie,  as  has  been  frequently  held,  when  nothing  re- 
mains to  be  done  except  to  enforce  and  give  effect  to  what  has  been  decreed; 
but  until  all  the  rights  of  the  parties  have  been  finally  passed  upon  and  settled, 
this  cannot  be  the  condition  of  a  cause.  Nothing  must  be  left  below  when  an 
appeal  is  taken  but  to  execute  the  decree."  See,  also,  Beebe  v,  Russel,  19  How., 
287;  Montgomery  v,  Anderson,  21  How.,  386;  Ogilvie  v.  Knox  Ins.  Co.,  2 
Black,  539;  Humiston  v.  Stainthorp,  2  Wall.,  106;  Wheeler  v.  Harris,  13  Wall., 
61;  Green  v.  Fisk,  103  U.  S.,  518. 

§  294.  Decree  not  final. 

Appellants'  counsel  urge  that  the  decree  in  this  case  finally  disposes  of  Hood's 
rights.  I  cannot  so  understand  it.  The  decree  refuses  to  enjoin  the  process 
sued  out  by  Frellson  against  Hood  in  the  state  court,  but  leaves  it  optional  with 
the  parties  to  go  on  with  that  process.  If  they  do  go  on  and  proceed  to  a  sale, 
the  district  court  will  regulate  the  manner  of  sale  and  distribute  the  surplus 
proceeds.  Suppose  Frellson  and  Hood  settle  their  differences,  either  by  Frell- 
son taking  the  property  in  payment  or  by  Hood's  paying  the  mortgage,  or  any 
other  arrangement  is  made  outside  of  a  sale,  under  a  particular  order  of  seizure 
and  sale,  how  are  Hood's  rights  affected?  To  recapitulate,  the  decree  appealed 
from  does  not  condemn  any  one  to  pay  any  money,  direct  the  sale  or  delivery 
of  any  property,  fix  any  person's  liability  for  money  or  property,  order  the  per- 
formance or  non-performance  of  any  act,  dismiss  the  complainant's  bills,  nor 
determine  the  costs.  It  is  a  decree  with  nothing  to  execute,  and  from  its  many 
directions  and  reservations  was  probably  not  intended  as  a  final  decree  settling 
the  rights  of  the  parties.  From  the  standpoint  of  irreparable  injury  the  decree 
is  not  final. 

It  is  therefore  ordered  that  the  appeal  in  this  case  be  and  the  same  is  dis- 
missed with  costs. 

MoCARGO   V.  CHAPMAN. 
(20  Howard,  555-567.    1857.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error  to 
the  circuit  court  for  the  southern  district  of  Mississippi. 

On  the  14th  of  May,  1855,  the  defendant  moved  to  quash  an  execution  issued 
in  the  above  case  on  two  grounds:  First,  because  the  same  issued  more  than 
seven  years  after  a  prior  execution ;  second,  because  the  same  issued  more  than 
seven  years  after  the  return  of  the  last  preceding  execution,  in  said  cause.  On 
this  motion,  the  defendant  read  to  the  court  the  record  of  the  judgment  in  the 
circuit  court,  which  was  entered  for  the  sum  of  $2,109,  and  costs;  on  which  an 
execution  was  issued  the  15th  of  June,  1843,  and  was  returned  no  property 
found ;  and  afterwards  an  alias  fi.  fa.  was  issued,  the  20th  of  April,  1855, 
which  was  levied  on  lots  3  and  6,  section  35,  township  14,  range  6  west,  as  the 
property  of  the  defendant,  which  was  not  sold  for  want  of  time.  It  appeared 
that  no  other  execution  ever  issued  upon  the  above  judgment,  and  the  court 
sustained  the  motion  and  quashed  the  execution,  to  which  an  exception  was 
taken.  This  writ  of  error  is  intended  to  bring  before  us  the  question  whether 
the  motion  to  quash  the  execution  was  properly  sustained.    A  preliminary 
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question,  however,  arises,  whether  a  writ  of  error  can  be  maintained  on  the  de- 
cision of  the  above  motion. 

§  295.  A  writ  of  error  wUl  not  lie  from  cm  order  qv^shing  an  exe<mtion,  (a) 

The  judiciary  act  of  1789  authorizes  this  court  to  revise  final  judgments  by  a 
writ  of  error.  And  this  court  say  in  Toland  v.  Sprague,  12  Curt.,  734,  that  a 
decision  of  the  court  upon  a  rule  or  motion  is  not  of  that  character.  And  in 
Boyle  V.  Zacharie,  10  Curt.,'  the  court  say :  "  In  modern  times  courts  of  law  ex- 
ercise a  summary  jurisdiction,  upon  motion,  over  executions,  and  quash  them, 
without  putting  a  party  to  his  writ  of  audita  qiu^rela;  but  these  motions  are 
addressed  to  the  sound  discretion  of  the  court,  and  their  refusal  is  not  a  ground 
for  a  writ  of  error."  In  Mountz  v.  Hodgson,  2  Curt.,  124,  it  is  said:  "A  re- 
fusal of  the  court  below  to  quash  the  execution  on  motion,  is,  by  some  of  the 
judges,  supposed  not  to  be  a  judgment  to  which  a  writ  of  error  will  lie.  Others 
are  of  opinion  that  a  writ  of  error  will  lie  to  that  decision  of  the  court;  but  that 
that  the  writ  of  error  is  not  to  the  judgment  of  the  circuit  court,  but  to  that 
of  the  justices."  In  the  case  of  Early  v.  Kogers  et  al.,  16  How.,  599,  it  is  said : 
"  Whether  a  court  will  quash  an  execution  on  account  of  proceedings  against 
the  debtor,  as  the  garnishee  of  the  creditor,  is  a  question  appealing  to  the  dis- 
cretion of  the  court  below,  and  a  court  of  error  cannot  revise  its  decision 
thereon."  In  Brooks  v.  Hunt,  17  John.,  484,  a  motion  was  made  to  the  supreme 
court  of  New  York  to  set  aside  q,  fieri  facias^  on  the  ground  that  the  party  was 
discharged  under  the  insolvent  laws  of  the  state.  The  court  refused  the  mo- 
tion; and,  on  error  brought,  the  court  of  errors  of  New  York  quashed  the 
writ  of  error.  Mr.  Chancellor  Kent,  on  behalf  of  the  court,  assigned  as  one  of 
the  grounds  of  quashing  the  writ  of  error,  that  the/ule  or  order  denying  the 
motion  was  not  a  judgment  within  the  meaning  of  the  constitution  or  laws  of 
New  York.  And  yet  it  is  said  in  Co.  Litt.,  288,  J,  that  a  writ  of  error  lieth 
when  a  man  is  grieved  by  an  error  in  the  foundation,  proceeding,  judgment  or 
execution  in  a  suit.  But  it  is  added  in  the  same  authority,  "  without  a  judg- 
ment, or  an  award  in  the  nature  of  a  judgment,  no  writ  of  error  doth  lie." 
And  the  court  say,  in  the  case  of  Boyle  v.  Zacharie,  "  If,  therefore,  there  is  an 
erroneous  award  of  execution,  not  warranted  by  the  judgment,  or  erroneous 
proceedings  under  the  execution,  a  writ  of  error  will  lie  to  redress  the  griev- 
ance." 

§  296.  A  writ  of  error  will  not  lie  from  any  judgment  which  is  not  finals  in 
whatever  f&tm  it  may  he  given. 

Whatever  discrepancies  may  be  found  in  decisions  on  this  subject,  we  think  a 
w^rit  of  error  will  not  lie  on  any  judgment,  under  the  act  of  1789,  which  is  not 
final,  in  whatever  form  it  shall  be  given.  This  may  be  illustrated  by  the  case 
before  us.  In  this  case  the  circuit  court  quashed  the  execution;  and,  by  a  writ 
of  error,  we  are  called  on  to  revise  that,  decision.  What  will  be  the  effect  of  an 
affirmance?  May  not  the  circuit  court  issue  another  execution  on  the  same 
judgment?  In  short,  is  the  action  of  the  circuit  court  final  as  to  anything  ex- 
cept the  particular  motion  before  it  ?  May  it  not  be  followed  by  another  motion 
of  the  same  import?  If  the  writ  of  error  may  be  allowed  to  one  party,  it  cannot 
be  denied  to  the  other.  And  to  what  motions  shall  it  be  limited?  It  has  uni- 
formly been  held  that  error  will  not  lie,  without  a  statutory  provision,  on  a 

(a)  A  writ  of  error  will  not  lie  from  a  refusal  to  quash  an  execution.  Evans  v.  Gee,*  14  Pet.,  1.  The'same  rul- 
ing is  made  in  Mountz  v.  Hodgson,*  4  Cr.,  824,  but  by  a  divided  court.  Where  the  supreme  court  of  a  territory 
affirmed  the  decision  of  the  lower  court,  setting  aside  a  return  and  awarding  an  aXias  execution,  it  was  held  that 
a  writ  of  error  would  not  lie;  that  the  matter  was  discretionary.    Wells  v.  McGregor,*  13  Wall.,  188. 
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motion  for  a  new  trial,  to  amend  the  pleadings,  or  any  other  motion  which  de- 
pends upon  the  discretion  of  the  court. 

§  297.  It  8eeni8  iliat  mandaravs  will  lie  to  quash  an  execution  which  is  not  au- 
thorised hy  the  judgment. 

If,  in  the  language  of  this  court  in  Boyle  v,  Zacharie,  an  execution  should  be 
issued  not  authorized  by  the  judgment,  the  court,  on  motion,  would  set  it  aside 
or  quash  it;  and  should  it  refuse  to  do  so,  a  mandamus  would  seem  to  be  the 
proper  remedy.  It  is  a  writ  which  may  be  issued  to  inferior  courts  and  magis- 
trates, to  require  them  to  execute  that  justice  which  the  party  is  entitled  to, 
and  which,  by  law,  they  are  enjoined  to  do,  and  where  there  is  no  other  rem- 
edy. 

This  writ  of  error  is  dismissed,  for  want  of  jurisdiction. 

INSURANCE  COMPANY  v,  BARTON. 
(18  Wallace,  603, 604.     1871.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Missouri. 

Opinion  by  Mr.  Justice  Swaynb. 

Statement  of  Facts. —  The  suit  was  brought  by  Barton  upon  a  policy  of  in- 
surance. Upon  looking  into  the  record  we  find  that  the  case  was  tried  by  a 
jury;  that  evidence  was  adduced  by  both  parties;  that  the  court  instructed  the 
jury,  and  that  they  found  a  verdict  for  the  plaintiff,  upon  which  judgment  was 
duly  entered.  All  this  was  done  without  any  exception  being  taken  b}'^  the  de- 
fendant. The  assurers  then  moved  the  court  to  set  aside  the  verdict  and  grant 
a  new  trial  upon  the  following  grounds:  That  the  verdict  was  against  the  evi- 
dence; that  it  was  against  the  law  and  the  instructions  of  the  court;  because 
the  verdict  was  uncertain  and  insufficient.  The  court  overruled  the  motion. 
To  this  the  assurers  excepted,  and  in  their  bill  of  exceptions  have  set  out  all  the 
evidence  given  in  the  case.  The  only  point  to  which  our  attention  has  been 
called  by  their  counsel  in  this  court  is,  that,  according  to  the  evidence  thus  set 
out,  the  plaintiff  was  clearly  not  entitled  to  recover. 

§  298.  The  supreme  court  will  not  review  the  action  of  the  lower  court  in 
granting  or  ref rising  a  new  trial,  {a) 

The  granting  or  overruling  of  a  motion  for  a  new  trial  in  the  courts  of  the 
United  States  rests  wholly  in  the  discretion  of  the  court  to  which  the  motion  is 
addressed.  This  is  so  well  settled  that  it  is  unnecessary  to  remark  further  upon 
the  subject.  Henderson  v,  Moore,  5  Cranch,  11 ;  Barr  v,  Gratz's  Heirs,  4  Wheat., 
220;  Doswell  u  De  La  Lanza,  20  How.,  29;  Schuchardt  v.  Aliens,  1  Wall.,  371. 

Judgment  affirmed. 

WYLIE  t?.  COXE. 
(14  Howard,  1-3.    1852.) 
Opinion  by  Tanet,  C.  J. 

Statement  op  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  District  of  Columbia. 

The  bill  was  filed  by  the  appellee  to  recover  a  sum  of  money  which  he  al- 
leged was  due  to  him  for  services  rendered  to  the  appellant,  as  administrator, 
and  to  Baldwin,  the  intestate,  in  his  life-time,  in  recovering  a  large  sum  of 

(a)  The  above  ruling  has  been  repeated  In  yarious  cases.  In  Kerr  v.  Camplitt,*  6  Otto,  188,  it  was  held  that  the 
supreme  court  would  not  revise,  although  an  appeal  was  authorized  by  the  state  or  territorial  law.  And  in  Spar- 
row V.  strong,*  4  Wall.,  684,  which  came  up  from  the  territory  of  Nevada,  the  judgment  was  treated  as  one  affirm- 
ing an  order  overruling  a  motion  for  a  new  trial,  and  the  writ  was  dismissed. 
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money  which  was  due  to  the  said  Baldwin  from  the  Mexican  government. 
The  case  proceeded  to  final  hearing;  and,  on  the  28th  of  April,  1852,  the  court 
passed  its  decree  directing  the  appellant,  as  administrator,  to  pay  to  the  appellee 
$3,750,  with  interest  from  the  16th  of  May,  1851,  until  paid.  From  this  de- 
cree the  appellant  prayed  an  appeal  to  this  court,  and  executed  an  appeal  bond 
in  the  usual  form  in  the  penalty  of  $200.  The  bond  is  dated  on  the  6th  of 
May,  1852,  and  on  the  same  day  was  left  for  approval  in  the  clerk's  office,  and, 
as  appears  by  an  indorsement  upon  it,  was  approved  and  filed  on  the  13th  of 
the  same  month.  On  the  13th  of  May,  1852,  the  appellant  filed  a  petition  for 
a  rehearing,  and  on  the  same  day  moved  to  open  the  decree.  The  appellee  an- 
swered the  petition  on  the  19th.  And,  on  the  22d,  the  motion  to  open  the  de- 
cree and  for  a  rehearing  was  overruled  by  the  court.  And,  thereupon,  the 
appellant  prayed  an  appeal,  as  well  from  this  order  as  from  the  decree  of  April 
28th ;  and  on  the  same  day  executed  an  appeal  bond  in  the  penalty  of  $7,500, 
which  was  approved  by  the  court. 

§  2^9.  An  order  overruUiig  a  motion  for  rehearing  is  not  final.  No  appeal 
lies  from  it. 

The  case  is,  therefore,  here  upon  two  appeals :  1.  From  the  final  decree  di- 
recting the  payment  of  the  money;  and  2.  From  the  order  overruling  the  mo- 
tion to  open  this  decree  and  grant  a  rehearing.  In  relation  to  the  order,  it  is 
plain  that  no  appeal  will  lie  from  the  refusal  of  a  motion  to  open  the  decree 
and  grant  a  rehearing.  The  decision  of  such  a  motion  rests  in  the  sound  dis- 
cretion of  the  court  below,  and  no  appeal  will  lie  from  it.  The  case  of  Brockett 
^;.  Brockett,  2  How.,  240,  which  was  relied  on  in  the  argument,  was  decided  on 
different  ground.  In  that  case,  before  any  appeal  was  taken,  a  petition  was 
filed  to  open  the  decree  for  certain  purposes,  and  the  court  referred  it  to  a  com- 
missioner to  examine  and  report  on  the  matters  stated  in  the  petition.  Upon 
his  report  the  court  refused  to  open  the  decree,  and  the  party  thereupon  ap- 
pealed from  this  refusal  as  well  as  the  original  decree,  and  gave  bond,  with 
sufficient  security,  to  prosecute  the  appeal.  This  bond  was  given  within  ten 
days  of  the  refusal  of  the  motion,  but  was  more  than  a  month  after  the  orig- 
inal decree.  And  the  court  held  that  this  appeal  was  well  taken ;  not  because 
an  appeal  will  lie  from  the  refusal  of  a  motion  to  open  the  decree  and  grant  a 
rehearing,  but  because  the  court  regarded  the  original  decree  as  suspended  by 
the  action  of  the  court  on  the  motion,  and  that  it  was  not  eflfectual  and  final 
until  the  motion  was  overruled.  But  in  this  case  the  decree  was  not  suspended. 
It  was  final  from  its  date.  An  appeal  had  been  regularly  taken  from  it,  and 
an  appeal  bond  given.  And  the  case  has  come  up  to  this  court  upon  that  ap- 
peal. There  is  no  ground,  therefore,  for  saying  that  the  first  decree  was  not 
final  until  the  motion  was  overruled.  It  is  now  before  this  court  upon  the  first 
appeal ;  and  the  second  appeal,  although  it  professes  to  be  an  appeal  from  the 
original  decree,  as  well  as  from  the  subsequent  order,  could  not  act  on  the  orig- 
inal decree,  which  was  already  removed ;  and  the  validity  of  this  last  appeal 
must  rest  altogether  on  the  refusal  to  open  and  rehear.  And,  as  an  appeal  will 
not  lie  from  the  decision  of  such  a  motion,  the  appeal,  so  far  as  concerns  the 
order  on  the  petition  for  a  rehearing,  and  the  refusal  of  the  circuit  court  to 
grant  the  same,  must  be  dismissed. 

The  first  appeal  was,  however,  regularly  taken,  and  the  case  will  stand  for 
hearing  when  it  is  reached  in  the  regular  call  of  the  docket.  And,  as  it  is  now 
presented  by  the  record,  we  see  no  ground  for  a  mandate  to  the  circuit  court. 
No  application  has  been  made  to  it  to  carry  the  decree  into  execution,  or  to 
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stay  proceedings  in  it  pending  this  appeal.  We  are  bound  to  presume  that  the 
court  below  will  do  whatever  may  be  right  in  the  premises,  if  the  subject  is 
properly  brought  before  it.  And  we  cannot,  in  advance,  undertake  to  guide 
their  judgment  by  a  mandate. 

The  motion  for  an  order  on  the  circuit  court,  to  proceed  to  carry  the  decree 
into  execution,  is,  therefore,  overruled. 

LEA  V.  KELLEY. 
(15  Peters,  21»-215.     1841.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Taney,  C.  J. 

Statement  OF  Facts. —  Amotion  has  been  made  by  the  appellee  to  dismiss 
this  case  upon  the  ground  that  the  decree  of  the  circuit  court  from  which  the 
appeal  has  been  taken  is  not  a  final  decree  within  the  meaning  of  the  act  of 
1803,  c.  93  (2  Stats,  at  Large,  244). 

It  appears  that  a  bill  was  filed  against  the  appellants  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Alabama,  by  Enoch  S.  Kelley, 
the  present  appellee,  for  the  purpose  of  being  relieved  from  a  judgment  at  law 
in  the  said  court,  obtained  by  the  appellants  against  him  and  two  other  persons 
named  in  the  proceedings,  upon  a  promissory  note  signed  by  them,  and  pur- 
porting to  be  for  the  sum  of  $5,000,  upon  which  judgment  and  execution  had 
issued.  The  complainant  charges  in  his  bill  that  the  claim  of  the  appellants 
against  him  is  fraudulent,  and  he  sets  out  fully  the  particular  facts  upon  which 
he  relies  to  prove  the  fraud,  and  avers  that  no  process,  save  the  execution,  was 
served  upon  him  in  the  suit  at  law,  and  that  he  had  no  notice  that  the  suit  was 
brought  against  him  until  the  execution  was  issued ;  that  he  entered  no  appear- 
ance to  the  suit;  nor  filed  any  plea  in  it,  nor  authorized  any  one  to  do  it  for 
him;  and  that  if  any  attorney  had  done  so  it  was  without  the  complainant's 
knowledge  or  consent,  and  prays  that  the  appellants  (who  were  made  defend- 
ants in  the  bill)  might  be  perpetually  enjoined  from  proceeding  against  the 
complainant  on  said  judgment,  and  also  for  general  relief. 

§  300.  A  decree  in  equity^  that  the  parties  proceed  to  trial  at  law  in  the  saine 
courts  i%  not  finals  and  no  appeal  lies  from  it. 

The  injunction  was  accordingly  granted  by  the  court,  and  afterwards  Lea 
and  Langdon,  two  of  the  appellants,  appeared  and  answered,  denying  all  fraud, 
and  alleging  that  their  claim  against  the  appellee  was  fair  and  just.  It  does 
not  appear  that  Rabetaille,  the  other  defendant,  answered  the  bill,  and,  in  this 
state  of  the  proceedings,  the  circuit  court,  at  April  term,  1839,  passed  the  fol- 
lowing decree: 

"  This  day  came  the  parties  by  their  solicitors,  and  this  cause  coming  on  to 
be  heard,  upon  the  bill,  answer  and  exhibits,  it  is  ordered,  adjudged  and  de- 
creed, that,  upon  condition  that  the  said  Enoch  S.  Kelley,  complainant,  appear, 
plead  to  the  merits  of  the  case,  and  go  to  trial  on  the  same  at  the  next  term  of 
this  court,  waiving  the  question  of  jurisdiction,  and  pay  costs  of  the  suit  at  law 
and  the  proceedings  in  equity,  a  new  trial  be  awarded  to  the  said  complainant.'' 

It  is  from  this  order  or  decree  that  the  present  appeal  has  been  taken,  and  it 
is  evident  that  the  order  is  merely  interlocutory,  and  that  no  final  decree  has 
been  passed  in  the  case.  The  bill  has  not  been  dismissed,  nor  has  the  injunc- 
tion been  made  perpetual.  The  new  trial  at  law  appears  to  have  been  directed 
to  inform  the  conscience  of  the  court,  and  the  bill  retained  and  the  injunction 
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continued  until  the  finding  of  the  jury  should  be  known.  The  suit  in  equity  is 
therefore  yet  pending,  and  has  not  been  disposed  of  by  final  decree,  and  the 
appeal  to  this  court  must  be  dismissed. 

AYERS  V.  CHICAGO. 
(11  Otto,  184-188.    1879.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  On  the  27th  of  December,  1873,  David  A.  Gage  and 
Eliza  M.,  his  wife,  citizens  of  Illinois,  conveyed  to  Geo.  Taylor,  also  a  citizen  of 
Illinois,  a  large  quantity  of  real  estate  in  Cook  county,  Illinois,  in  trust  to  se- 
cure the  city  of  Chicago,  an  Illinois  municipal  corporation,  against  loss  by  rea- 
son of  the  indebtedness  of  Gage  as  treasurer  of  the  city.  The  trustee  was 
authorized  to  take  possession  of  and  manage  the  property,  collect  the  income, 
pay  taxes,  etc.,  and  under  the  direction  and  with  the  concurrence  of  the  comp- 
troller of  the  city,  sell  and  convey  the  property  as  soon  as  it  could  be  done  to 
the  interest  of  all  concerned,  paying  the  proceeds  into  the  treasury  of  the  city 
in  liquidation,  pro  tanto,  of  whatever  sum  shall  be  found  due  from  Gage,  as 
late  treasurer,  to  the  city.  If,  when  the  debt  was  paid,  any  of  the  property 
remained  unsold,  it  was  to  be  reconveyed  to  Gage.  Should  the  debt  not  be 
•  paid  in  eight  months,  the  comptroller  was  authorized  to  order  a  peremptory 
sale,  on  such  terms  as  to  him  seemed  best.  The  amount  of  the  debt  to  the  city 
was  not  stated  in  this  deed  of  trust. 

On  the  20th  of  October,  1874,  the  city  of  Chicago  filed  a  bill  in  equity  in  the 
superior  court  of  Cook  county  against  Gage  and  his  wife  and  Taylor  to  enforce 
this  trust.  In  the  bill  it  was  alleged  that  the  debt  of  Gage  to  the  city 
amounted  to  something  more  than  $500,000;  that  more  than  eight  months  had 
elapsed  since  the  execution  and  delivery  of  the  deed  of  trust;  and  that  the 
comptroller  of  the  city  had  directed  Taylor,  the  trustee,  to  make  a  peremptory 
sale  of  the  property,  or  so  much  thereof  as  was  necessary,  for  cash,  but  that  he 
had  refused  to  do  so.  The  prayer  of  the  bill  was  that  the  amount  due  from 
Gage  to  the  city  might  be  determined,  and  that  Taylor  might  be  directed  to 
sell  the  property  to  pay  the  debt.  On  the  17th  of  November,  1874,  Gage  and 
his  wife  answered,  admitting  the  execution  of  the  trust  deed,  but  denying 
"  that  there  was  any  indebtedness  due  from  said  David  A.  Gage  to  the  said 
city,  which  it  was  his  duty  to  pay  over  to  his  successor,"  and  denying  "  that 
said  Gage  neglected,  failed  or  refused  so  to  do."  To  this  answer  a  replication 
was  filed  December  22d,  and,  December  30th,  Taylor  answered,  admitting  all  the 
allegations  of  the  bill  except  as  to  the  amount  due  the  city,  and  declaring  his 
willingness  to  proceed  with  the  execution  of  the  trust  as  soon  as  the  amount 
of  the  debt  was  ascertained.  April  2d,  Gage  moved  the  court  for  a  continuance 
of  the  cause  on  his  affidavit  showing  the  absence  of  a  material  witness,  by 
whom  he  expected  to  prove  his  defense  against  the  account  as  made  out  by  the 
city.  On  the  5th  of  April,  1875,  while  this  motion  for  a  continuance  remained 
undisposed  of,  William  T.  Ayers,  a  citizen  of  Alabama,  executor  of  the  will  of 
Charles  P.  Gage,  also  at  his  death  a  citizen  of  Alabama,  obtained  a  judgment 
in  the  circuit  court  of  the  United  States  for  the  northern  district  of  Illinois 
against  David  A.  Gage  for  $3,065.92,  and  on  the  8th  of  the  same  month  filed 
a  petition  in  the  state  court  setting  forth  that  he,  as  a  judgment  creditor  of 
David  A.  Gage,  claimed  a  lien  on  the  property  included  in  the  trust  deed,  and 

498 


§  801.  APPEALS  AND  WRITS  OF  ERROR. 

asking  that  he  might  be  made  a  party  defendant  to  the  suit  pending  in  that 
court,  with  leave  to  answer.  The  prayer  of  this  petition  was  granted,  and  at 
once  Avers  filed  an  answer  setting  up  his  judgment  and  averring  that  the  trust 
deed  was  void  for  want  of  consideration,  and  further,  that  even  if  found  to  be 
valid,  there  was  but  a  small  amount  of  the  debt  it  was  intended  to  secure  still 
unpaid,  and  that  there  was  enough  of  the  trust  property  to  pay  his  judgment 
after  the  claim  of  the  city  was  satisfied.  On  the  same  day  he  filed  a  cross-bill, 
which  was  in  the  nature  of  a  creditor's  bill,  to  subject  the  trust  property  to  pay 
his  judgment.  In  this  bill  he  alleged  that  there  was  nothing  due  from  Gage 
to  the  city,  and  set  forth  with  much  particularity  the  defenses  which  Gage  had 
against  the  claim  made  by  the  city.  As  soon  as  these  pleadings  were  filed,  he 
presented  his  petition,  accompanied  by  a  sufficient  bond,  for  the  removal  of  the 
suit  to  the  circuit  court  of  the  United  States  for  the  northern  district  of  Illi- 
nois, alleging  for  cause  that  he  was  a  citizen  of  the  state  of  Alabama,  and  all 
the  other  parties  were  citizens  of  Illinois ;  "  that  in  the  said  original  bill  there 
is  a  controversy  which  is  wholly  between  the  said  complainants  and  your  peti- 
tioner, and  which  can  be  fully  determined  as  between  them;  "  and  that,  as  to 
the  cross-bill,  "the  controversy  therein  is  wholly  between  citizens  of  differ- 
ent states." ,  The  state  court  ordered  the  cause  transferred,  and  on  the  1st  of 
May  Ayers  filed  a  transcript  of  the  record  in  the  circuit  court,  and  had  the  suit 
docketed  there.  Afterwards  the  parties  appeared,  and  on  motion  of  the  city 
the  cause  was  remanded  to  the  state  court  From  that  order  Ayers  appealed 
to  this  court.  After  the  appeal  was  docketed  the  city  moved  to  dismiss  be- 
cause the  order  remanding  the  cause  was  not  one  from  which  an  appeal  is 
allowed,  and  because  the  order  was  not  on  the  merits  of  the  cause,  nor  a  final 
order,  judgment  or  decree  from  which  an  appeal  lies.  This  motion  was  sub- 
mitted with  the  case  on  its  merits. 

§  301.  An  order  of  a  circuit  court  remanding  a  cause  removed  to  it  hack  to 
the  state  court  whence  it  came  is  reviewable  in  the  supreme  court  under  the  act  of 
1876.  (a) 

There  is  no  doubt  of  our  jurisdiction.  Sec.  5  of  the  act  of  1875  (18  Stat.^ 
part  3,  472)  is  as  follows : 

"That  if,  in  any  suit  commenced  in  a  circuit  court,  or  removed  from  a  state 
court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the  satisfaction 
of  said  circuit  court,  at  any  time  after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the 
parlies  to  said  suit  have  been  improperly  or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case,  cognizable  or  re- 
movable under  this  act,  the  said  circuit  court  shall  proceed  no  further  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  removed, 
as  justice  may  require,  and  shall  make  such  order  as  to  costs  as  shall  be  just; 
but  the  order  of  said  circuit  court  dismissing  or  remanding  said  cause  to  the 
state  court  shall  be  reviewable  by  the  supreme  court  on  writ  of  error  or  appeal, 
as  the  case  may  be." 

The  order  appealed  from  in  this  case  comes  directly  within  the  last  clause  of 
this  section.  It  follows  that  the  motion  to  dismiss  must  be  overruled.  The 
original  bill  and  cross-bill  constitute  one  suit.  Ayres  v.  Carver,  17  How.,  591 ; 
Ec parte  Railroad  Company,  95  U.  S.,  221.  A  cross-bill,  too,  must  grow  out  of 
the  original  suit.     It  cannot  bring  in  new  and  distinct  matters.     It  is  "a  prc- 

(a)  The  same  ruling  is  made  in  Hoadlj  v.  San  Francisco,*  4  Otto,  4. 
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ceeding  to  procure  a  complete  determination  of  a  matter  already  in  litigation." 
2  Dan.  Ch.  Pr.,  1549,  and  note  2.  Ayers  was  permitted  to  make  himself 
a  party  because  he  claimed  to  have  acquired  a  lien  on  the  trust  property  pend- 
ing the  suit.  He  was  allowed  to  take  part  in  a  controversy  then  existing  be- 
tween Gage  and  the  city.  He  has  no  dispute  with  Gage;  neither  has  he  any 
separately  with  the  city.  The  most  that  can  be  said  is  that  he  and  Gage  have 
a  controversy  with  the  city  as  to  its  lien  on  the  property,  and  that  Gage,  who 
is  on  the  same  side  of  that  controversy  with  him,  is  a  citizen  of.  the  same  state 
with  the  city.  Such  being  the  case,  the  suit  was  not  removable  under  the  rul^a 
settled  in  Removal  Cases,  100  U.  S.,  457. 

The  order  of  the  circuit  court  remanding  the  cause  will  be  affirmed ;  and  it 
is  so  ordered. 

KIMBALL  V.  EVANa 

(3  Otto,  820,  821.    1876.) 

EitROR  to  the  Supreme  Court  of  Ohio. 

Statement  of  Facts. —  This  was  a  suit  in  a  state  court  of  the  state  of  Ohio.  A 
petition  was  filed  to  remove  it  to  the  federal  court,  under  the  act  of  March  2,. 
1867,  and  the  court,  according  to  the  practice  in  Ohio,  reserved  the  question 
for  the  decision  of  the  state  supreme  court.  The  latter  court  dismissed  the 
petition,  and  remanded  the  cause  for  further  proceedings. 

§  302.  7%^  dismissal  of  a  petition  for  the  removal  of  a  cause  to  a  federal 
courty  under  the  act  of  1867^  is  not  a  ground  for  a  writ  of  error. 

Opinion  by  Waite,  C.  J. 

It  is  clear  we  have  no  jurisdiction  in  this  cause.  The  judgment  of  the 
supreme  court  is  not  the  final  judgment  in  the  suit.  It  disposed  finally  of  one 
of  the  questions  involved  in  the  suit,  but  not  of  the  suit  itself.  The  suit  is  still 
pending  in  the  district  court,  and  it  is  not  impossible  that  the  parties  now  com- 
plaining may  be  satisfied  with  the  judgment  which  they  may  in  the  end  be 
able  to  secure  in  the  state  courts.  If  not,  after  a  final  judgment  has  in  fact 
been  rendered  by  the  highest  court  of  the  state  in  which  a  decision  in  the  suit 
can  be  had,  the  case  may  be  again  brought  here  for  a  determination  of  the 
questions  arising  upon  the  petition  for  removal.  But  in  the  present  condition 
of  the  record  the  writ  must  be  dismissed. 

McCOMB  v.  COMMISSIONERS  OF  KNOX  COUNTY. 
(1  Otto,  1,  2.    1875.) 

Error  to  Court  of  Common  Pleas,  Kichland  County,  Ohio. 

Opinion  by  WArrE,  C.  J. 

Statement  of  Facts. —  The  commissioners  of  Knox  county  having  sued 
McComb  in  the  court  of  common  pleas  of  Kichland  county,  he  filed  an  answer 
to  their  petition,  to  which  they  demurred,  alleging  for  cause  that  it  did  not 
contain  facts  sufficient  to  bar  the  action.  This  demurrer  was  overruled,  and 
replies  were  thereupon  filed.  McComb  then  demurred  to  the  replies,  because 
the  facts  stated  did  not  constitute  a  defense  to  the  matter  setup  in  the  answer* 
This  demurrer  was  sustained,  and  judgment  given  in  favor  of  McComb.  The 
case  was  then  taken  by  writ  of  error  to  the  supreme  court  of  the  state,  where 
the  judgment  of  the  common  pleas  was  reversed  for  error  in  sustaining  the 
demurrer  to  the  replies,  and  overruling  that  to  the  answer;  but,  upon  sugges- 
tion by  McComb  that  he  might  ask  leave  to  amend  his  answer,  the  cause  was^ 
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remanded  "for  further  proceedings  according  to  law."  Upon  the  filing  of  the 
mandate  in  the  common  pleas,  that  court,  in  accordance  with  the  decision  of 
the  supreme  court,  overruled  the  demurrer  to  the  replies  and  sustained  that  to 
the  answer.  McComb  did  not  ask  leave  to  amend  his  answer,  but  elected  to 
rely  upon  his  defense,  as  already  stated.  Thereupon  the  court  gave  judgment 
against  him  upon  the  case  made  by  the  petition.  This  writ  of  error  is  prose- 
cuted to  reverse  that  judgment. 

§  303.  ^  writ  of  error  will  not  lie  upon  a  judgment  of  a  state  supreme  court 
reversiTig  and  remanding  a  cause  for  ^'further  proceedings^  {a) 

The  court  of  common  pleas  is  not  the  highest  court  of  the  state ;  but  the 
judgment  we  are  called  upon  to  re-examine  is  the  judgment  of  that  court 
alone.  The  judgment  of  the  supreme  court  is  one  of  reversal  onl3^  As 
such,  it  was  not  a  final  judgment.  Parcels  v.  Johnson,  20  Wall.,  653 ;  Moore 
V.  Bobbins,  18  id.,  588;  St.  Clair  v.  Lovingston,  id.,  628.  The  common  pleas 
was  not  directed  to  enter  a  judgment  rendered  by  the  supreme  court  and 
carry  it  into  execution,  but  to  proceed  with  the  case  according  to  law.  The 
supreme  court,  so  far  from  putting  an  end  to  the  litigation,  purposely  left  it 
open.  The  law  of  the  case  upon  the  pleadings  as  they  stood  was  settled;  but 
ample  power  was  left  in  the  common  pleas  to  permit  the  parties  to  make  a  new 
case  by  amendment.  In  fact,  the  cause  was  sent  back  for  further  proceedings 
because  of  the  suggestion  by  McComb  that  he  might  want  to  present  a  new 
defense  by  amending  his  answer. 

§  304.  nor  will  a  writ  of  error  lie  from  this  court  to  the  inferior  court 

upon  its  subsequent  judgment^  not  being  a  judgment  of  the  highest  court  of  the 
state. 

The  final  judgment  is,  therefore,  the  judgment  of  the  court  of  common 
pleas,  and  not  of  the  supreme  court.  It  may  have  been  the  necessary  result 
of  the  decision  by  the  supreme  court  of  the  questions  presented  for  its  deter- 
mination ;  but  it  is  none  the  less,  on  that  account,  the  act  of  the  common 
pleas.  As  such,  it  was,  when  rendered,  open  to  review  by  the  supreme  court, 
and  for  that  reason  is  not  the  final  judgment "  of  the  highest  court  in  the  state 
in  which  a  decision  in  the  suit  could  be  had."    Eev.  Stat.,  sec.  709. 

The  writ  is  dismissed. 

MINERS'  BANK  v.  UNITED  STATES. 
(5  Howard,  218-215.     1846.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  has  been  brought  here  by  a  writ  of  error 
to  the  supreme  court  of  the  territory  of  Iowa.  A  motion  has  been  made  to 
dismiss  the  writ  upon  several  grounds,  and,  among  others,  upon  the  ground 

(a)  The  same  ruling?  is  made  in  the  following  cases,  to  wit,  that  a  reversal  by  the  highest  court  of  a  state,  and 
remanding  for  further  proceedings,  or  for  a  new  trial,  is  not  a  final  judgment,  and  the  supreme  court  hiis  no  ap- 
pellate jurisdiction:  Houston  v.  Moore,*  3  Wheat.,  438;  St.  Clair  Co.  v.  Lovingston,*  18  Wall.,  688;  Winn  v.  Jack- 
son,* 12  Wheat.,  185;  Brown  v.  Union  Bank,*  4  How.,  485;  Tracy  v.  Holcombe,*  24  How.,  426;  Zeller  v.  Switaer,* 
1  Otto,  487;  Davis  v.  Crouch,*  4  Otto,  514;  Bostwick  v.  Brinkerhoff,*  16  Otto^  3.  A  judgment  affirming  a  decision 
of  an  inferior  court  setting  aside  a  return  and  awarding  an  alias  execution  is  not  a  final  judgment  Wells  v. 
McGregor,*  13  Wall.,  188.  A  decree  in  favor  of  a  complainant,  but  dissolving  an  injunction  and  remanding  the 
cause  for  further  proceedings.  Is  not  final.  Pepper  v.  Dunlap,*  5  How.,  51.  The  rulings  in  the  above  cases  are 
authorized  by  the  judiciary  act  of  18T9  and  the  amendatory  act  of  1867.  Moore  v.  Bobbins,*  18  Wall.,  688.  When' 
the  highest  court  of  a  state  reversed  the  judgment  of  an  inferior  court,  directing  a  modification  thereof,  without 
further  proceedings,  if  consented  to,  this  was  a  final  judgment,  and  the  writ  of  error  is  properly  directed  to  such 
higher  court.  Atherton  v.  Fowler,  1  Otto,  143.  A  defendant  in  a  criminal  case  was  acquitted,  the  state  sued  out  a 
writ  of  error,  and  the  supreme  court  of  the  state  reversed  the  decree  of  acquittal  on  the  ground  of  the  insuffi- 
ciency of  a  plea  filed  by  defendant,  and  remanded  the  case  for  a  new  trial.  Held,  that  a  writ  of  error  would  not 
lie.    Rankin  V.  State,*  11  Wall.,  380. 
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that  the  judgment  of  the  territorial  court  is  not  a  final  one;  and  therefore, 
under  the  act  of  June  12,  1838,  o.  96,  §  9,  5  Statutes  at  Large,  237,  cannot  be 
brought  here  for  revision  by  writ  of  error. 

It  appears  that  an  information  in  the  nature  of  a  quo  warranto  was  filed  hy 
the  United  States  in  the  district  court  of  Iowa,  against  certain  persons  named 
in  the  information,  who  are  now  the  plaintiffs  in  error,  charging  them  with 
having  used  the  liberties  and  franchises  of  president,  directors  and  company 
of  the  Miners'  Bank  of  Dubuque,  without  any  lawful  authority ;  and  calling 
upon  them  to  show  by  what  warrant  they  claim  the  right  to  use  the  liberties 
and  franchises  aforesaid.  The  plaintiffs  in  error  appeared,  and  pleaded  that 
the  privileges  and  franchises  which  they  were  exercising  were  conferred  on 
them  by  a  charter  of  incorporation,  duly  passed  by  the  proper  authority,  which 
is  more  particularly  set  forth  in  the  plea,  but  need  not  be  here  stated.  To 
this  plea  the  defendant  in  error  replied  that  the  act  of  incorporation  conferring 
the  privileges  in  question  was  repealed  by  the  legislature  of  Iowa;  and  the 
plaintiffs  in  error  rejoined,  averring  that  the  repealing  law  was  passed  without 
any  notice  to  them,  or  any  opportunity  afforded  them  of  being  heard  in  their 
defense,  and  without  any  evidence  of  the  abuse  and  misuse  of  any  of  the  lib- 
erties and  franchises  in  question.  To  this  rejoinder  the  defendant  in  error  de- 
murred, and  the  plaintiffs  joined  in  demurrer,  and  at  the  trial  of  the  case  the 
following  judgment  was  given  by  the  court : 

''  It  appears  to  the  court  that  the  said  rejoinder,  and  the  matters  therein 
contained,  are  not  sufficient  in  law  to  bar  or  preclude  the  said  plaintiffs  from 
having  and  maintaining  their  aforesaid  information  'thereof  against  the  said 
defendants,  and  that  said  demurrer  ought  to  be  sustained.  Therefore  it  is  or- 
dered by  the  court  here,  that  the  said  defendants  take  nothing  by  their  said 
rejoinder,  and  that  they  have  leave  to  amend  or  answer  over  to  the  said  plaint- 
iffs' replication  by  Monday  morning  next,  at  the  meeting  of  the  court." 

No  amendment,  however,  appears  to  have  been  made,  nor  any  further  pro- 
ceeding to  have  been  had  in  the  district  court;  but  upon  the  judgment  above 
stated  the  case  was  removed  to  the  supreme  court  of  the  territorj'^,  where  the 
judgment  of  the  district  court  was  affirmed  and  9i.  procedendo  awarded. 

§  305.  A  writ  of  er7*or  wUl  not  lie  from  a  judgment  affirming  a  judgment  of 
the  lower  court  sustaining  a  demurrer  to  a  rejoinder  in  a  qzio  warranto  pro- 
ceeding. 

It  is  evident  that  this  judgment  is  not  a  final  one  against  the  plaintiffs  in 
error.  It  merely  decides  that  the  rejoinder,  and  the  matters  therein  con- 
tained, are  not  sufficient  to  bar  the  information,  and  that  the  demurrer  ought 
to  be  sustained,  and  that  the  plaintiffs  in  error  take  nothing  by  their  rejoinder. 
But  there  is  no  judgment  of  ouster  against  them,  nor  anything  in  the  judg- 
ment which  prevents  them  from  continuing  to  exercise  the  liberties  and  privi- 
leges which  the  information  charges  them  to  have  usurped.  In  order  to  make 
the  decision  a  final  one,  the  court,  under  the  opinion  expressed  by  them, 
should  have  proceeded  to  adjudge  that  the  plaintiffs  in  error  do  not  in  any 
manner  use  the  privileges  and  franchises  in  question,  and  that  they  be  forever 
absolutely  forejudged  and  excluded  from  exercising  or  using  the  same,  or  any 
of  them,  in  future.  And  we  presume  that  the  supreme  court  of  the  territory 
awarded  the  procedendo  to  the  district  court  in  order  to  enable  it  to  proceed  to 
final  judgment,  the  supreme  court  having  no  power  to  give  a  judgment  of 
ouster,  in  the  shape  in  which  the  case  came  before  it.  Inasmuch,  therefore, 
as  there  has  been  no  final  judgment,  the  writ  of  error  from  this  court  must  be 
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dismissed  for  want  of  jarisdiction.  And  being  dismissed  on  this  groand,  it  is 
unnecessary  to  examine  the  other  objections  which  have  been  taken  in  sap- 
port  of  the  motion. 

MAYBEERY  v.  THOMPSON. 

(6  Howard,  121-126.    1846.) 

Error  to  IT.  8.  Circuit  Conrt,  Southern  District  of  Alabama. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  Upon  looking  into  the  record  in  this  case,  we  find 
that  there  was  no  final  judgment  in  the  circuit  court,  and  consequently  no  writ 
of  error  will  lie  from  this  court.  It  appears  that  the  plaintiflf  in  error  brought 
an  action  of  trespass  against  the  defendant,  in  the  district  court  for  the  middle 
district  of  Alabama,  for  taking  and  carrying  away  certain  goods  and  chattels 
alleged  to  be  the  property  of  the  plaintiflf,  and  recovered  a  judgment  for 
$3,709.M,  and  costs.  A  bill  of  exception  was  taken  bj'^  the  defendant  to  the 
rulings  of  the  court  upon  several  points  raised  at  the  trial,  and  the  case  removed 
by  writ  of  error  to  the  circuit  court  for  the  southern  district  of  Alabama^ 
where  the  judgment  of  the  district  court  was  reversed,  with  costs.  And  upon 
this  judgment  of  reversal,  without  any  further  proceedings  in  the  circuit  court, 
the  plaintiflf  sued  out  a  writ  of  error  from  this  court. 

The  writ  of  error  to  remove  the  case  to  the  circuit  court  is  given  by  the  act 
of  1839,  c.  20,  §  9;  and  as  this  law  contains  no  special  provision  in  relation  to 
the  judgments  of  the  circuit  court  in  such  cases,  the  decisions  of  that  court  must 
be  re-examined  here,  in  the  manner  and  upon  the  principles  prescribed  in  the 
general  laws  upon  that  subject.  The  judiciary  act  of  1789,  §  24  [1  Stats,  at  L., 
85],  provides  that,  where  the  judgment  of  a  district  court  is  reversed  in  the 
circuit  court,  such  court  shall  proceed  to  render  such  judgment  as  the  district 
court  should  have  rendered.  Under  this  act,  however,  the  judgment  of  a 
circuit  court  upon  a  writ  of  error  to  a  district  court  could  not  be  re-exammed 
in  this  court,  no  writ  of  error  in  such  cases  being  given.  And  so  the  law  stood 
until  the  act  of  July  4,  1840,  c.  43,  §  3,  which  provides  that  writs  of  error  in 
such  cases  shall  lie  upon  the  judgment  of  a  circuit  court,  ''  in  like  manner  and 
under  the  same  regulations,  limitations  and  restrictions  as  were  there  provided 
by  law  for  writs  of  error  on  judgments  rendered  upon  suits  originally  brought 
in  the  circuit  court."  And,  under  the  twenty-second  section  of  the  act  of  1789, 
writs  of  error  on  judgments  rendered  in  a  circuit  court  upon  suits  originally 
brought  there,  will  lie  only  in  cases  when  the  judgment  is  a  final  one,  and  the 
matter  in  dispute  exceeds  the  sum  or  value  of  $2,000,  exclusive  of  costs. 

§  306.  A  judgment  of  reoersal  in  the  circuit  court  is  not  reviewable  in  ihe 
erwpretne  court,  (a) 

It  is  evident  that  the  judgment  of  the  circuit  court  now  before  us  is  not  a 
final  one.  It  does  not  dispose  of  the  matter  in  dispute.  And  if  it  was  affirmed 
in  this  court,  it  would  still  leave  the  matter  in  dispute  open  to  another  suit,  and 
might  result  in  another  writ  of  error  to  remove  it  to  the  circuit  court;  and  then 
again  to  this  court.  The  act  of  congress  certainly  never  intended  to  sanction 
such  fruitless  and  inconclusive  litigation,  and  therefore  directed  that  the  circuit 
court  should  give  such  judgment  as  the  district  court  ought  to  have  given,  that 
is  to  say,  a  final  judgment  upon  the  matter  in  dispute.     Instead  of  suing  out  a 

(a)  In  Baker  v.  White,*  2  Otto,  176,  the  only  jud£:ment  in  the  record  was  one  of  reversal  by  the  circuit  court,  and 
it  was  held  that  a  writ  of  error  would  not  lie;  that  the  ruling  would  have  heen  the  same  if  the  judgment  had  fonn- 
ally  reversed  the  judgment  of  the  court  below,  and  awarded  a  new  trial. 
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writ  of  error  npoa  tiie  judgment  of  reversal,  the  plaintiflf  should  have  taken  the 
aecessary  steps  to  bring  his  ease  to  a  final  decision  in  the  circuit  court,  in  the 
Mtn»  nwuiLer  as  if  the  suit  bad  been  originally  brought  there.  And  if  he  supr 
posed  any  of  tkMMlings  or  instructions  of  the  court  at  the  trial  to  be  erroneous, 
he  would  have  been  entitifid  to  his  exception,  and  this  court  could  then  by  writ 
of  error  have  m^xanuned  the  judgment  of  the  circuit  court,  and  finally  decided 
upon  the  matter  in  controversy  in  the  suit.  But  upon  the  judgment  of  reversal 
only,  which  leaves  the  dispute  between  the  parties  still  open,  no  writ  of  error 
will  lie,  and  the  writ  issued  in  this  case  must  therefore  be  dismissed. 

WHEELER  V.  HARRIS, 
(18  Wallace,  51-6«.    1871.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Ne\^  York 

Statement  of  Facts. —  In  this  case  the  circuit  court  affirmed  the  decree  of  the 
lower  court,  with  costs  to  be  taxed,  and  an  appeal  was  taken.  Afterwards 
another  decree  of  affirmance  was  entered,  including  taxed  costs,  from  which 
decree,  also,  an  appeal  was  taken^  A  motion  was  made  to  dismiss  the  last 
appeal. 

§  307.  A  decree  of  affinnance^  without  taxation  of  costSj  and  without  specify- 
ing the  sum  for  which  it  is  rendered^  is  not  final. 

Opinion  by  Chase,  C.  J. 

It  is  quite  true  that  two  appeals  are  not  allowed  in  the  same  case  on  the  same 
question.  We  must  determine  which  one  of  the  two  should  be  dismissed.  It 
may  be  that  the  first  appeal  was  from  a  decree  which  might  be  taken  as  final, 
if  the  second  decree  had  not  been  rendered.  Rubber  Company  v.  Goodyear,  6 
Wall.,  158;  Silsby  v,  Foote,  20  How.,  290.  But  it  is  obvious  that  the  circuit 
judge  did  not  regard  it  as  final,  and  it  was  certainly  defective.  The  second  de- 
cree was  rendered,  not  by  inadvertence,  but  in  view  of  the  rendition  of  the  first 
decree,  and  in  order  to  settle  the  practice  in  the  circuit  court  for  the  southern 
district  of  New  York,  that  a  decree  of  affirmance,  without  taxation  of  costs  and 
without  specifying  the  sum  for  which  it  is  rendered,  is  not  to  be  regarded  as  a 
final  decree.  We  tnink  this  the  better  practice,  and  therefore  hold  that  the 
first  appeal  must  be  dismissed  as  irregular. 

CALLAN  v.- MAY. 
(2  Black,  541-544.     1862.) 

Appeal  from  the  Circuit  Court  of  the  District  of  Columbia. 

Opinion  by  Taney,  <3.  J. 

Statement  of  Facts. —  This  appeal  must  be  dismissed.  The  application  of 
May  for  process  to  obtain  possession  of  the  land  was  not  a  suit  in  which  any 
final  decree  could  be  passed  so  as  to  give  to  either  party  a  right  to  appeal.  The 
proceedings  in  the  circuit  court  after  its  decree  was  affirmed  in  the  case  of  Stat- 
ham,  Smithson  &  Co.  v.  Callan  et  al.^  were  nothing  more  than  proceedings 
required  to  carry  into  execution  that  decree.  And  when  May  had  become  the 
purchaser,  and  the  sale  was  ratified  by  the  court,  and  he  had  complied  with  the 
conditions  of  the  sale,  be  was  entitled,  as  a  matter  of  course,  to  the  process  of 
the  court  to  put  him  in  possession.  The  order  of  the  court  directing  process  to 
issue  is  not  such  a  final  order  or  decree  in  a  case  as  the  act  of  17S9  contem- 
plates. It  is  nothing  more  than  an  order  of  process  to  carry  into  execution  a 
final  decree  already  passed  in  a  case  in  which  May  was  not  a  party. 
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§  308.  An  order  for  possession  to  a  purchaser  is  not  a  firud  decree. 

If  there  was  any  agreement  between  May  and  Callan,  after  May  became  the 
purchaser,  whereby  the  land  was  leased  to  Callan  for  a  term  which  is  not  yet 
expired,  the  remedy  of  Callan  was  by  a  bill  in  equity  setting  out  the  agreement 
and  praying  that  May  might  be  enjoined  from  disturbing  him  in  his  possession. 
This  would  have  been  a  new  case  in  which  a  final  decree  might  have  been 
passed  and  an  appeal  legally  taken.  But  such  an  agreement  can  furnish  no 
ground  for  appeal  from  an  order  of  the  circuit  court  carrying  into  execution 
the  mandate  of  this  court  in  the  case  of  Statham,  Smithson  &  Co.  v.  Callan  et 
al.,  in  which  May  was  not  a  party  and  had  no  concern. 

§  309.  The  order  qfajud^e  of  this  court  allowing  an  appeal  is  not  conclusive. 

It  seems  to  be  supposed  by  counsel  in  the  argument  that  the  order  of  the 
judge  of  this  court  allowing  the  appeal  was  conclusive,  and  that  its  validity 
was  not  now  open  to  dispute.  But  the  allocatur  of  a  judge  was  never  so  con- 
sidered. Writs  of  error  to  state  courts  cannot  issue  without  the  allocatur  of  a 
judge  of  this  court.  Yet  there  is  hardly  a  term  in  which  a  case  of  that  de- 
scription has  not  been  dismissed  upon  the  ground  that  the  transcript  did  not 
show  a  case  in  which  a  writ  of  error  would  'lie.  A  contrary  doctrine  would  be 
exceedingly  inconvenient  if  it  could  be  maintained,  and  would  throw  upon  a 
single  judge  the  responsibility  which  properly  belongs  to  the  court.  And  it 
does  not  by  any  means  follow  that  the  judge  who  authorizes  the  appeal  has 
made  up  his  own  mind  that  the  party  is  legally  entitled  to  it.  He  may,  and 
no  doubt  often  does,  entertain  doubts  upon  the  subject,  or  may  regard  the  point 
as  new  and  undecided,  and  upon  which  different  opinions  may  be  entertained, 
and  in  such  cases  he  grants  the  appeal  in  order  to  bring  the  matter  before  the 
court  and  enable  it  to  decide  for  itself  whether  the  case  is  or  is  not  within  their 
appellate  jurisdiction  as  regulated  by  the  act  of  congress.  The  allocatur  of  a 
single  judge  certainly  cannot  enlarge  the  appellate  powers  of  this  court  beyond 
the  limits  prescribed  by  law,  and  that  law  does  not  authorize  an  appeal  from 
an  order  directing  execution  to  issue  to  enforce  a  judgment. 

This  appeal  must  therefore  be  dismissed. 

BARTON  V.  FORSYTH. 
(5  Wallace,  190-194.    1866.) 

Erroe  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. —  Action  was  ejectment  for  a  certain  parcel  of  land 
situated  in  the  county  of  Peoria,  state  of  Illinois,  and  particularly  described  in 
the  declaration.  Parties  waived  a  jury  and  went  to  trial  upon  the  general 
issue  before  the  court,  and  the  judgment  was  for  the  defendant ;  but  a  new 
trial  was  granted,  on  motion  of  the  plaintiff,  and,  at  the  second  trial,  which  was 
to  the  jury,  the  verdict  and  judgment  were  for  the  plaintiff.  All  the  taxed 
costs  having  been  paid  by  the  defendant,  he  moved  the  court  that  the  judg- 
ment be  vacated,  and  that  a  new  trial  be  granted,  and  the  motion  was  allowed. 
Third  trial  was  also  to  the  jury,  and  the  verdict  and  judgment,  as  before,  were 
for  the  plaintiff.  Defendant  excepted  and  sued  out  a  writ  of  error,  and  re- 
moved tlae  cause  into  this  court.  Mandate  of  this  court,  which  is  in  the  record, 
shows  that  the  judgment  of  the  circuit  court  was  affirmed  here  at  the  Decem- 
ber term,  1857,  and  the  cause  remanded  for  execution  and  such  proceedings  as 
right  and  justice  and  the  laws  of  the  United  States -required.    Judgment  of 
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aflarmance  was  accordingly  rendered  on  the  7th  day  of  July,  1858,  and  an  order 
entered  that  the  plaintiff  have  execution  against  the  defendant  for  his  costs. 
Eecord  also  shows  that  on  the  19th  day  of  July,  in  the  same  year,  a  writ  of 
h^here  /(wiaa po88e8aionem  issued  on  the  judgment  in  favor  of  the  plaintiff,  and 
the  return  of  the  marshal  shows  that  he,  on  the  3d  day  of  September  following, 
put  the  plaintiff  in  possession  of  the  premises,  as  commanded  by  the  writ. 
Due  execution,  therefore,  followed  final  judgment,  and  there  was  an  end  of  all 
regular  proceedings  in  the  suit.  Dissatisfied  with  the  result,  however,  the 
defendant,  on  the  13th  day  of  May,  1862,  moved  the  court  for  a  writ  of  restitu- 
tion, and  on  the  15th  day  of  May  following  the  court  awarded  the  writ,  as 
prayed  in  the  motion.  Writ  of  restitution  in  favor  of  the  defendant  bears  date 
on  the  27th  day  of  May,  1863,  and  it  appears  to  have  baen  duly  served  by  the 
marshal.  Turned  out  of  possession  of  the  premises  which  he  had  recovered  by 
the  judgment  of  the  circuit  court,  duly  affirmed  in  this  court,  the  plaintiff  in 
turn  moved  the  court  for  a  writ  of  restitution  to  restore  him  to  the  possession 
of  the  premises.  Affidavits  were  filed,  and  both  parties  were  duly  heard. 
Conclusion  of  the  court  was  that  the  first  writ  of  restitution  had  been  improvi- 
dently  issued,  and  that  the  possession  of  the  premises  belonged,  under  the 
judgment  as  affirmed  by  this  court,  to  the  plaintiff.  Foundation  of  the 
application  for  the  first  writ  of  restitution  was  a  supposed  tax  title  held  by 
the  defendant,  not  pleaded  or  in  any  manner  brought  to  the  notice  of  the  cir- 
cuit court  in  the  trial  of  the  cause;  and  the  foundation  for  the  second  applica- 
tion was,  that  the  hearing. of  the  first  was  without  any  notice  whatever  to  the 
party  in  possession.    ' 

Exceptions  were  taken  by  the  defendant  to  the  order  of  the  court  setting 
aside  the  first  writ  of  restitution,  and  awarding  the  second  to  the  plaintiff. 
Based  on  those  exceptions,  the  defendant  sued  out  this  writ  of  error,  in  which 
it  is  alleged,  in  substance  and  effect,  that  a  manifest  error  has  happened  in  the 
rendition  of  a  certain  judgment  on  a  certain  motion,  and  the  proceedings  under 
it,  made  by  the  plaintiff  to  set  aside  a  certain  writ  of  restitution  which  had 
been  issued  out  of  said  court  in  favor  of  the  defendant,  and  to  grant  a  writ  of 
restitution  to  the  plaintiff  in  a  case  between  these  parties.  Evidently  the  writ 
of  error  is  addressed,  not  to  the  judgment  in  the  case,  but  to  the  order  of  the 
court  in  setting  aside  the  first  writ  of  restitution,  and  in  granting  the  second, 
as  specified  in  the  bill  of  exceptions.  Writs  of  error,  under  the  judiciary  act, 
could  only  issue  from  the  clerk's  office  of  this  court,  but  it  was  provided  by  the 
ninth  section  of  the  act  of  the  8th  of  May,  1792,  that  the  form  of  a  writ  of 
error  approved  by  any  two- judges  of  the  supreme  court  should  be  forthwith 
transmitted  to  the  clerks  of  the  circuit  courts,  and  the  provision  was  that  they 
may  issue  writs  of  error  agreeably  to  such  form  as  nearly  as  the  case  may 
admit,  under  the  seal  of  such  courts,  returnable  to  the  supreme  court-. 

§  310.  An  order  setting  aside  a  writ  of  restitution  not  a  final  judgment,  {a)  . 

Appellate  jurisdiction  of  this  court  in  writs  of  error,  under  the  twenty- 
second  section  of  the  judiciary  act,  is  confined  to  final  judgments  by  the 
express  words  of  the  section,  and  of  course  the  writ  of  error  should  be  ad- 
dressed to  the  final  judgment.  All  the  forms  of  a  writ  of  error  furnished  to 
the  clerks  of  the  circuit  courts  are  to  that  effect,  and  those  clerks  have  no  right 
to  change  the  form  without  the  sanction  at  least  of  two  justices  of  this  court. 

,  (a)  A  writ  of  error  will  not  lie  on  the  refusal  of  the  lower  court  to  grant  a  writ  of  restitution.  Smith  v.  Trabue,* 
8  Pet,  4.  The  same  ruling  was  made  in  Gregg  v.  Forsyth,*  2  Wall.,  66,  but  in  that  case  tiie  application  was  made 
before  the  mimdate  was  sent  down,  but  the  court  laid  no  stress  on  that  fi&ct 

6ai 


§ail.  iPPEALS  AND  WIOTS  OF  SRROBi 

Present  writ  of  error  is  not,  on  its  face,  addressed  to  the  final  jodgraent  m  the 
case,  bat  to  an  order  of  the  court  made  on  a  motion  filed  bj  the  plaintiff  long 
after  the  writ  of  possession  bad  been  issued  and  served.  Such  an  order  is  not 
a  final  judgment  in  any  sense  within  the  meaning  of  the  twenty-second  section 
of  the  judiciary  act.  First  order  of  the  court  in  awarding  the  writ  of  restiti^- 
tion  was  irregular,  because  it  was  inconsistent  with  the  mandate  of  this  court, 
which  affirmed  the  judgment  of  the  circuit  court  that  the  plaintiff  was  entitled 
to  the  possession  of  the  premises.  Opposite  party  was  not  notified  of  the  ap- 
plication, which  doubtless  led  to  the  error,  as  the  hearing  was  ex  parte.  Service 
of  the  process  gave  the  plaintiff  notice  of  what  had  transpired,  and  he  immedi- 
ately applied  to  the  court  to  set  the  proceedings  aside.  Second  application  was 
clearly  addressed  to  the  discretion  of  the  court,  as  it  was  in  the  nature  of  a 
petition  to  correct  an  order  manifestly  irregular,  for  the  reason  already  sug- 
gested, and  because  it  had  been  passed  without  notice  to  the  party  asking  to 
set  it  aside.  Direct  decision  of  this  court  in  the  case  of  Smith  v.  Trabue's 
Heirs,  9  Pet,  7,  was  that  such  an  order  was  no  more  than  the  action  of  a  court 
on  its  own  process,  which  is  submitted  to  its  own  discretion,  and  that  it  was 
not  a  final  judgment  in  a  civil  action  nor  a  decree  in  a  court  of  equity. 

§  311,  and  this  court  having  no  Jurisdiction  of  a  writ  of  error  in  such 

ease,  the  writ  wiU  be  dismissed. 

Where  a  case  is  brought  into  this  court  from  the  circuit  courts  by  a  writ  of 
error  regular  in  form,  if  there  is  no  error  in  the  record  the  judgment  will  be 
afiirmed.  Affirmance  in  such  a  case  is  the  proper  judgment,  because  the  writ 
of  error  being  addressed  to  the  record,  brings  up  the  whole  case,  and  the  court, 
under  the  twenty -second  section  of  the  judiciary  act,  has  jurisdiction  to  re- 
examine the  record  in  such  cases  and  to  reverse  or  affirm,  and  if  there  is  no 
error  in  the  record,  of  course  the  judgment  must  be  affirmed.  Taylor  v,  Morton, 
2  Black,  484.  Present  case,  however,  does  not  fs^ll  within  that  rule,  because  the 
writ  of  error  is  special  in  form,  and  is  addressed  to  a  mere  order  of  the  court, 
passed  nearly  six  years  after  the  final  judgment  of  the  circuit  court  was 
affirmed,  the  writ  of  possession  issued,  and  the  possession  of  the  premises  given 
to  the  plaintiff,  as  commanded  by  the  writ  The  case  is  dismissed  for  the 
want  of  jurisdiction. 

HENTIG  V,  PAGE. 
(12  Otto,  219-223.    1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  E^ansas. 

Opinion  by  Waitb,  0.  J* 

Statemknt  of  Facts. —  On  the  26th  day  of  October,  1877,  Mary  A,  Smith, 
administratrix  de  bonis  non  of  Julia  C.  Wright,  filed  her  bill  in  the  circuit 
court  for  the  district  of  Kansas,  against  Daniel  M.  Adams  and  others,  to  fore- 
close a  mortgage  made  by  Adams  and  wife  on  certain  lands  in  Shawnee  county, 
Kansas.  On  the  3d  of  September,  1878,  the  lands  covered  by  the  mortgage 
were  sold  by  the  treasurer  of  the  county  to  the  appellant  for  $64.92,  being  the 
full  amount  of  tax,  penalty  and  charges  due  on  them  for  the  year  1877.  At 
the  time  of  the  sale  there  was  delivered  to  the  purchaser  a  certificate  which  set 
forth  the  sale,  and  stated  that  she  would  be  entitled  to  a  deed  for  the  lands  on 
the  4th  of  September,  1881,  unless  they  should  be  redeemed  prior  to  that  time, 
in  accordance  with  the  provisions  of  law.  On  the  8th  of  February,  1879, 
Hentig,  the  purchaser,  leased  the  premises  to  0.  E.  and  W.  K.  Gillan,  for  ond 
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y«ar  from  the  Ist  of  Marob^  1879,  at  a  r&nit  of  $200^  and  put  tbepi  in  possessioa. 
The  certifi<cate  of  tax  sale  was  reeorded  November  18, 1878,  and  the  taxes  of 
1879,  aroouatiog  to  $&7.80,  were  paid  by  Heatig,  March  10, 1879.  Oa  the  4tb 
of  June,  1879,  the  court  having  becooie  satisfied  that  the  property  was  aa  ia*- 
adequate  security  fco*'  the  mortgage  debt,  and  that  Adams,  the  debtor,  was 
insolvent,  appoiiited  H.  J.  Page  receiver  of  the  rents  and  profits  of  the  property, 
and  ordered  that  ^^all  persons  ia  possession  of  such  premises,  whether  parties 
to  this  cause,  tenants  under  any  of  them,  or  persons  who  have  come  into  pos- 
session pending  these  proceedings,"  yield  up  possession  to  the  receiver  on  de- 
mand. On  the  lOtb  €>f  July  ttie  receiver  reported  to  the  court  that  he  found 
the  Gillans  in  possession,  who  refused  to  surrender,  claiming  that  they  held 
under  a  lease  from  Hentig,  and  had  paid  $150  of  their  rent,  and  that  the  re- 
mainder, being  only  $50,  was  not  due.  The  court  thereupon  issued  to  the  mar- 
shal a  writ  of  assistance,  directing  him  to  eject  from  the  premises  the  persons 
described  in  the  original  order  appointing  the  receiver,  and  to  put  the  latter  in 
possession.  On  the  12th  of  July  an  ordar  in  the'suit  was  entered  in  the  order 
book,  directing  the  complainant  and  receiver  to  show  cause  before  the  district 
judge,  at  his  chambers,  on  the  18th,  why  the  writ  of  assistance  should  not  be 
revoked,  and  directing  that  in  the  mean  time  nothing  be  done  under  the  writ. 
At  the  time  named  the  appellant  was  permitted  to  file  in  the  suit  what  was  de- 
nominated a  substituted  petition.  This  petition  was  addressed  to  the  ^^  lion.  C. 
G.  Foster,  one  of  the  judges  of  the  court,"  and  set  forth  the  claim  of  the  ap- 
pellant under  the  tax  title,  with  the  lease  to  the  Gillans,  and  concluded  as  fol- 
lows :  "  Wherefore  your  petitioners  pray  that  the  said  marshal  may  be  enjoined 
from  further  proceeding  in  the  execution  of  such  writ,  and  that  upon  the  hear- 
ing said  writ  may  be  revoked  by  an  order  of  this  court,  and  that  your  petitioner 
may  have  such  other  and  further  relief  as  to  equity  may  seem  meet.  And  as 
in  duty  bound  will  ever  pray,"  etc.  This  petition  was  thereupon  heard,  and 
an  order  entered  in  the  order  book  as  follows : 

^^Mary  a.  SMriH,  Adm'x,  etc.,  Complainant, 

V.  L  2055. 

Daniel  M.  Adams  et  dl^  Defendants. 

"  At  Chamkebs,  July  18,  1879. 

"Now  comes  the  complainant  and  receiver,  H.  J.  Page,  by  G.  C.  Clemens, 
their  solicitors,  and  A.  J.  Hentig,  by  Hentig  &  Sperry,  her  solicitors,  and  there- 
upon came  on  to  be  heard  the  matter  of  the  petition  of  A.  J.  Hentig  to  enjoin 
tbe  marshal  from  further  proceeding  in  the  execution  of  the  writ  of  assistance 
issued  herein  to  put  said  receiver  into  possession  of  the  property  described  m 
the  bill  of  complaint  and  decree  herein,  and  to  revoke  said  writ,  and  was  argued 
by  counsel;  on  consideration  whereof  it  is  now  here  ordered  that  said  petition 
bo  and  ia  overruled  and  denied.  From  this  order  and  ruling  said  A.  J.  Hentig 
prays  an  appeal  to  the  supreme  court  of  the  United  States,  which  is  allowed, 
and  the  bond  in  appeal  fixed  at  $300,  to  act  as  a  euj?ersedeas.^^ 

On  the  22d  of  July  the  required  bond  was  given  and  the  appeal  perfected. 
The  case  baa  been  submitted  under  the  twentieth  rule,  but  the  submission  was 
accompanied  by  a  motion  of  the  appellee  to  dismiss  for  want  of  jurisdiction. 

§  312«  An  appeal  does  not  lie  upon  a  decree  made  on  a  petition  to  recall  a 
writ  of  asnstanoe. 

We  think  the  motion  to  dismiss  must  be  granted.  The  order  appealed  from 
10  not  a  final  decree  in  a  ^^ease  of  equity."    The  petition  on  which  the  order 
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was  made  was  in  reality  nothing  more  than  a  motion  in  the  original  suit  by 
the  appellant,  with  leave  of  the  court,  for  a  recall  of  the  writ  of  assistance.  It 
certainly  is  not  a  bill  in  equity,  for  it  names  no  parties  defendant  and  prays  no 
process.  It  is  addressed  to  one  of  the  judges  of  the  court,  and  not  to  the 
judges  or  to  the  court;  and  the  appellees  were  brought  in  on  a  rule  to  show 
cause  in  the  pending  suit,  and  not  by  an  original  writ.  Although  the  judge  in 
rendering  his  decision  gave  as  a  reason  for  refusing  to  grant  the  petition  that 
the  tax  certificate  alone,  before  the  expiration  of  the  time  of  redemption, 
vested  no  title  in  the  purchaser,  the  order  as  made  settled  no  such  question. 
The  effect  of  what  was  done  was  simply  to  leave  the  writ  of  assistance  in  force. 
The  rights  of  the  parties  were  not  changed  in  any  particular.  The  appellant 
was  still  no  party  to  the  suit,  and  she  could  resist  the  writ  as  well  after  the 
order  as  before.  She  did  not  by  her  petition  submit  herself  to  the  jurisdiction 
of  the  court  in  the  cause.  Her  application  was  in  the  nature  of  a  suggestion 
to  the  court  that  the  writ  had  been  improvidently  issued,  and,  therefore,  should 
be  withdrawn.  She  has  still  all  the  legal  and  equitable  remedies  to  enforce  her 
original  rights  that  she  ever  had.  If  the  writ  would  not  justify  the  marshal  in 
putting  her  tenants  out  of  possession  when  it  was  issued,  it  will  not  now.  If 
she  could  by  a  suit  in  equity  enjoin  the  execution  of  the  writ  against  her 
tenants  before  her  motion  was  made,  she  could  afterwards. 

It  follows  that  the  appeal  must  be  dismissed;  and  it  is  so  ordered. 

RAILROAD  COMPANY  t?.  SWASEY. 
(28  WalUce,  405-411.    1874.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  North  Carolina. 

Statement  of  Facts. —  The  decree  in  this  case  was  to  the  effect  that  certain 
shares  of  stock  in  the  North  Carolina  Eailroad  Company,  belonging  to  the  state 
of  North  Carolina,  were  pledged  as  security  for  certain  certittoates  of  debt,  and 
that  the  plaintiff  and  those  he  represented  were  entitled  to  have  the  stock  sold 
to  pay  past-due  coupons.  It  also  ordered  that  the  commissioner  take  an  account 
as  to  interest  due  and  to  become  due,  the  proportion  of  stock  applied  to  the 
payment  of  interest,  and  that  unless  the  state  shall  have  made  provision  for  the 
payment  of  such  interest  by  a  certain  day,  the  stock  be  sold. 

§  313.  An  appeal  wiU  lie  from  a  decree  of  foreclosure  and  sale  when  aU  the 
rights  of  the  parties  have  been  settled. 

Opinion  by  Waite,  C.  J. 

An  appeal  may  be  taken  from  a  decree  of  foreqlosure  and  sale  when  the 
rights  of  the  parties  have  all  been  settled  and  nothing  remains  to  be  done  by 
the  court  but  to  make  the  sale  and  pay  out  the  proceeds.  This  has  long  been 
settled.  Ray  v.  Law,  3  Cranch,  179 ;  Whiting  v.  Bank  of  the  United  States,  13  Pet., 
15.  The  sale  in  such  a  case  is  the  execution  of  the  decree.  By  means  of  it  the  rights 
of  the  parties  as  settled  are  enforced.  But  to  justify  such  a  sale  without  consent, 
the  amount  due  upon  the  debt  must  be  determined  and  the  property  to  be  sold 
ascertained  and  defined.  Until  this  is  done  the  rights  of  the  parties  are  not  all 
settled.  Final  process  for  the  collection  of  money  cannot  issue  until  the  amount 
to  be  paid  or  collected  by  the  process,  if  not  paid,  has  been  adjudged.  So,  too, 
process  for  the  sale  of  specific  property  cannot  issue  until  the  property  to  be 
sold  has  been  judicially  identified.  Such  adjudications  require  the  action  of  the 
court.  A  reference  to  a  master  to  ascertain  and  report  the  facts  is  not  sufBcient. 
A  master's  report  settles  no.  rights.    Its  office  is  to  present  the  cas.e  to  the  court 
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in  such  a  manner  that  intelligent  action  may  be  there  had,  and  it  is  this  action 
by  the  court,  not  the  report,  that  finally  determines  the  rights  of  the  parties. 

§  31 4-.  hut  the  decree  is  not  final  where  the  sale  is  ordered  conditionally, 

and  the  case  is  referred  to  a  master. 

With  these  well-settled  principles  as  our  guide,  it  is  easy  to  see  that  the 
decree  here  appealed  from  is  not  final.  The  amount  of  the  debt  which  the  state 
must  pay  in  order  to  stop  the  sale  has  not  been  determined,  neither  has  it  been 
determined  what  amount  of  stock  may  be  sold  if  the  debt  is  not  paid.  In  each 
of  these  questions  the  state  has  a  direct  interest,  and  through  its  representatives 
in  court  has  the  right  to  be  heard.  They  must  be  settled  before  the  litigation 
can  be  said  to  be  at  an  end.  The  amount  of  the  debt  and  the  proportion  of 
stock  applicable  to  its  payment  are,  therefore,  still  open  for  future  adjudication 
between  the  parties.  Thus  far  the  court  has  done  no  more  than  declare  that 
for  the  security  of  the  payment  of  so  much  as  is  due,  the  plaintiff  and  those  he 
represents  have  a  lien  upon  their  equitable  proportion  of  the  stock,  and  that  the 
lien  may  be  enforced  by  sale,  if  payment  of  the  debt  is  not  made.  It  has  also 
declared  its  determination  to  order  a  sale,  if  payment  of  the  debt  is  not  made 
or  satisfactorily  provided  for  by  April  1,  1875.  In  order  that  proper  action 
may  be  had  when  this  time  arrives,  the  master  has  been  directed  to  state  the 
account  of  the  indebtedness  to  the  plaintiff  and  those  he  represents,  and  of  their 
proportion  of  securities  pledged  by  the  state.  In  this,  as  it  seems  to  us,  the 
court  has  acted  upon  the  suggestion  in  Forgay  v,  jConrad,  and  by  an  interlocu- 
tor^^  order  announced  the  opinion  it  had  formed  as  to  the  rights  of  the  parties 
and  the  principles  of  the  decree  it  would  finally  render,  leaving  the  entry  of  the 
final  decree  in  form  to  be  made  when  the  amount  due  has  been  ascertained  and 
an  apportionment  of  the  stock  made.  In  this  way  the  rights  of  all  parties  can 
be  protected  and  no  injustice  done. 

§  315.  Care  reqtdred  in  the  preparation  of  decrees. 

In  this  connection  it  may  not  be  improper  to  call  the  attention  of  the  circuit 
courts  to  what  was  said  by  Chief  Justice  Taney  in  Forgay  v.  Conrad,  as  to  the 
care  which  ought  to  be  exercised  in  the  preparation  of  decrees  of  this  char- 
acter. Much  time  of  this  court  and  expense  of  litigants  will  be  saved  if  more 
attention  is  given  to  the  form  of  decrees  when  entered. 

Appeal  dismissed. 

GRANT  V.  PHOENIX  INSURANCE  COMPANY. 
(16  Otto,  439-482.     1882.) 

APPEA.L  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  This  was  a  suit  to  foreclose  certain  deeds  of  trust. 
The  decree  overruled  the  cross-bill,  found  the  complainant  to  be  the  holder  of 
the  obligations  secured  by  the  deeds  of  trust,  that  the  mortgagor  had  made 
default  in  the  payment  of  taxes  and  interest,  and,  without  ordering  a  sale, 
referred  the  matter  to  an  auditor  to  take  an  account  and  report  to  the  court, 
and  appointed  a  receiver  to  take  charge  of  the  property.  Motion  to  dismiss 
the  appeal. 

§  3 16.    What  is  necessa/ry  to  constitute  a  final  decree. 

Opinion  by  Watie,  C.  J. 

The  rule  is  well  settled  that  a  decree  to  be  final,  within  the  meaning  of  that 
term  as  used  in  the  acts  of  congress  giving  this  court  jurisdiction  on  appeal, 
must  terminate  the  litigation  of  the  parties  on  the  merits  of  the  case,  so  that 
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if  th^re  stionld  be^  an  affirmance  heret  the  oonrt  below  would  have  nothing  to 
do  but  to  execute  the  decree  it  had  aJready  rendered.  Thb  subject  was  con- 
sidered at  the  present  term  in  Bostwick  th  Brinkerboff,  16  Otto,  3^  where  a  large 
number  of  cases  are  cited. 

§317.^  decree  hi  a  faredoaure  auit^  which  leaves  nothing  to  do  b^iU  to  aeUy  is 


It  has  also  been  many  times  decided  that  a  decree  of  sale  in  a  foreclosure 
suit,  which  settles  all  the  rights  of  the  parties  and  leaves  nothing  to  be  done 
but  to  make  the  sale  and  pay  out  the  proceeds,  is  a  final  decree  for  the  pur- 
poses of  an  appeal  Ray  v.  Law,  3  Cr.,  179;  Whiting  v.  Bank  of  the  United 
States,  13  Pet.,  6;  Bronson  v.  Railroad  Company,  2  Black,  524;  Green  v,  Fisk, 
103  IT.  S.,  518.  But  in  Railroad  Company  v,  Swasey,  23  Wall.,  405,  it  was 
held  that  "to  justify  such  a  sale,  without  consent,  the  amount  due  upon  the 
debt  must  be  determined.  .  .  .  Until  this  is  done  the  rights  of  the  parties 
are  not  all  settled.  Final  process  for  the  collection  of  money  cannot  issue  until 
the  amount  to  be  paid  or  collected  by  the  process,  if  not  paid,  has  been  ad- 
judged." In  this  the  court  but  followed  the  principle  acted  on  in  Barnard  v. 
Gibson,  7  How.,  650;  Crawford  v.  Points,  13  id.,  11;  Humiston  v,  Stainthorp, 
2  Wall.,  106,  and  many  other  cases. 

§  318.  A  decree  in  a  foreclosure  suit^  which  Tnerely  refers  the  matter  to  an 
auditor  and  appoints  a  receiver^  is  not  final,  (a) 

The  present  decree  is  not  final  according  to  this  rule.  It  does  not  order  a 
sale  of  the  property.  It  overrules  the  defense  of  the  appellant  as  set  forth  in 
his  cross-bill,  and  declares  that  the  appellee  is  the  holder  and  owner  of  the 
debt  secured  by  the  deeds  of  trust,  but  refers  the  case  to  an  auditor  to  ascer- 
tain the  amount  due  upon  the  debt,  the  amount  due  certain  judgment  and  lien 
creditors,  the  existence  and  priorities  of  liens,  and  the  claims  for  taxes.  It  is 
true  that  the  court  finds  the  amount  due  the  appellee  largely  exceeds  the  value 
of  the  property,  but  this  is  only  as  a  foundation  for  the  order  appointing 
the  receiver.  If  in  point  of  fact  it  is  not  true,  the  finding  will  not  conclude  the 
parties  in  the  final  closing  up  of  the  suit.  The  order  for  the  delivery  of  the 
property  is  only  in  aid  of  the  foreclosure  proceedings,  and  to  subject  the  income, 
pending  the  suit,  to  the  payment  of  any  sum  that  may  in  the  end  be  found  to 
be  doe.  If  anything  remains,  either  of  the  income  or  of  the  proceeds  of  the 
sale  after  the  mortgage  or  trust  debts  are  satisfied,  it  will  go  to  the  appellant, 
notwithstanding  what  has  been  decreed.  There  is  no  order,  as  in  Forgay  v. 
Conrad,  6  How.,  201;  Thomson  v.  Dean,  7  Wall,  342,  and  other  cases  of  a  like 
character,  adjudging  the  property  to  belong  absolutely  to  the  appellee,  and 
ordering  imnaediate  delivery  of  possession.  In  Forgay  tJ.  Conrad,  supra^ 
which  is  a  leading  case  on  this  question,  it  was  expressly  said  by  Mr.  Chief 
Justice  Taney  (p.  204)  that  the  rule  did  not  extend  to  cases  where  property 
was  directed  to  be  delivered  to  a  receiver.  The  reason  is  that  the  possession  of 
the  receiver  is  that  of  the  court,  and  he  holds,  pending  the  suit,  for  the  benefit 
of  whomsoever  it  shall  in  the  end  be  found  to  concern.  Neither  the  title  nor 
the  rights  of  the  parties  are  changed  by  his  possession.  He  acts  as  the  repre- 
sentative of  the  court  in  keeping  the  property  so  that  it  may  be  subjected  to 
any  decree  that  shall  finally  be  rendered  against  it. 

Appeal  dismissed, 

Mk.  Justicb  MitLiai  dissented* 

(a)  A  decree  for  a  sale  under  a  mortgage  is  sach  a  final  decree  as  may  be  appealed  from.    Bay  «.  Law,*  8  Q:., 
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LEVY  V.  FITZPATRICS^  ' 

Opinion  by  Mr.  Justicb  M'Kint,ey. 

Statement  of  Facts. —  The  defendants  in  error  addressed  a  petition  to  the 
circuit  coart  for  the  eastern  district  of  Louisiana,  stating  that  the  plaintiffs  in 
error  were  indebted  to  them,  in  aolido^  in  the  sura  of  $12,100,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum,  by  their  certain  writing  obligatory,  exe- 
cuted by  them  and  one  Moses  A.  Levy,  who  was  then  out  of  the  jurisdiction 
of  the  court.  To  secure  the  payment  of  which  sum  of  money,  the  said  Bar- 
nett  Levy,  for  himself,  and  as  attorney  in  fact  for  the  said  Moses  A.  Levy,  to- 
gether with  the  said  Eliza  Levy,  by  a  public  act  hypothecated  and  mortgaged 
to  the  petitioners  a  certain  tract  of  land  and  several  slaves  therein  mentioned; 
which  public  act,  they  alleged,  imports  a  confession  of  judgment,  and  entitled 
them  to  executory  process ;  which  they  prayed  the  court  to  grant.  Without 
any  process  requiring  the  appearance  of  the  debtors,  one  of  the  judges  signed 
an  order  directing  the  executory  process  to  issue.  To  reverse  this  order,  they 
sued  out  this  writ  of  error. 

§  3 1 9.  A  writ  of  error  does  not  lie  from  an  order  of  a  federal  cowrt  in  Lout- 
suma,  directing  executory  proc^a  to  issue  to  foreclose  a  mortgiogey  without  notice 
to  defendants. 

Had  this  proceeding  taken  place  before  a  judge  of  competent  authority  in 
Louisiana,  the  debtors  might  have  appealed  from  the  order  of  the  judge  to  the 
supreme  court  of  that  state;  and  that  court  might,  according  to  the  laws  of 
Louisiana,  have  examined  and  decided  upon  the  errors  which  have  been  as- 
signed here.  But  there  is  a  marked  and  radical  difference  between  the  juris- 
diction of  the  courts  of  Louisiana  and  those  of  the  United  States.  By  the 
former,  no  regard  is  paid  to  the  citizenship  of  the  parties;  and  in  such  a  case 
as  this,  no  process  is  necessary  to  bring  the  debtors  before  the  court.  They 
having  signed  and  acknowledged  the  authentic  act,  according  to  the  forias  of 
the  law  of  Louisiana,  are,  for  all  the  purposes  of  obtaining  executory  process, 
presumed  to  be  before  the  judge.  Louisiana  Code  of  Practice,  articles  733  and 
734.  An  appeal  will  lie  to  the  supreme  court  of  Louisiana  from  any  interlocu- 
tory or  incidental  order,  made  in  the  progress  of  the  cause,  which  might  pro- 
duce irreparable  injury.  State  v.  Lewis,  9  Mart.  B.,  301,  302;  Broussard  v. 
Trahan's  Heirs,  4  Mart.  R,  497;  Gurlie  v.  Coquet,  3  N.  S.,  498;  Seghers  v. 
Antheraan,  1  N.  S.,  73;  State  v.  Bitot,  12  Mart.  R.,  485, 

§  320.  A  decree  of  a  fedefral  court  is  not  fnal  which  is  rendered  without  proc- 
ess or  appearance. 

The  jurisdiction  of  the  courts  of  the  United  States  is  limited  by  law  and 
can  only  be  exercised  in  specified  cases.  By  the  eleventh  section  of  the  judi- 
ciary act  of  1789,  it  is  enacted  "That  the  circuit  courts  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  when  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  |500,  and  the  United  States  are  plaint- 
iffs or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state.  And  no  civil 
suit  shall  be  brought  before  said  courts,  against  an  inhabitant  of  the  United 
States,  by  any  original  process,  in  any  other  district  than  that  whereof  be  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ," 
The  construction  given  by  this  court  to  these  provisions  is,  that  no  judgment 
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can  be  rendered  by  a  circuit  court  against  any  defendant  who  has  not  been 
served  with  process  issued  against  his  person,  in  the  manner  here  pointed  out, 
unless  the  defendant  waive  the  necessity  of  such  process  by  entering  his  ap- 
pearance to  the  suit.  Tolahd  v,  Sprague,  12  Pet.,  300.  And  by  the  twenty- 
second  section  of  the  same  act,  final  judgments  in  civil  actions,  commenced  in 
the  circuit  courts  by  original  process,  may  be  re-examined  and  reversed  or 
affirmed,  upon  a  writ  of  error.  It  is  obvious  that  the  debtors  were  not  before 
the  judge,  in  this  case,  by  the  service  of  process,  or  by  voluntary  appearance, 
when  he  granted  the  executory  process.  In  that  aspect  of  the  case,  then,  the 
order  could  not  be  regarded  as  a  final  judgment  within  the  meaning  of  the 
twenty-second  section  of  the  statute.  But  was  the  order  a  final  judgment  ac- 
cording to  the  laws  of  Louisiana?  The  fact  of  its  being  subject  to  appeal  does 
not  prove  that  it  was,  as  has  already  been  shown.  Nor  could  it,  per  se^  give  to 
the  execution  of  the  process,  ordered  by  the  judge,  the  dignity  of  a  judicial 
sale.  Unless  at  least  three  days'  previous  notice  were  given  to  thp  debtors,  the 
sale  would  be  utterly  void.  Grant  and  Olden  v.  Walden,  6  L.  R.,  031.  This 
proves  that  some  other  act  was  necessary,  on  the  part  of  the  plaintiflFs,  to  en- 
title them  to  the  fruits  of  their  judgment  by  confession.  And  in  that  act  is 
involved  the  merits  of  the  whole  case ;  because,  upon  that  notice,  the  debtors 
had  a  right  to  come  into  court  and  file  their  petition,  which  is  technically  called 
an  opposition,  and  set  up,  as  a  matter  of  defense,  every  thing  that  could  be  as- 
signed for  error  here,  and  pray  for  an  injunction  to  stay  the  executory  process 
till  the  matter  of  the  petition  could  be  heard, and  determined.  And  upon  an 
answer  to  the  petition  coming  in,  the  whole  merits  of  the  case  between  the 
parties,  including  the  necessary  questions  of  jurisdiction,  might  have  been  tried 
and  final  judgment  rendered.  Articles  738,  739,  of  the  Code  of  Practice.  From 
this  view  of  the  case,  we  think  the  order  granting  executory  process  cannot 
be  regarded  as  anything  more  than  a  judgment  nisi.  To  such  a  judgment  a 
writ  of  error  would  not  lie.  The  writ  of  error  in  this  case  must,  therefore,  be 
dismissed. 

MARIN  V.  LALLEY. 

(17  Wallace,  14-19.  .  1872.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

SxATEMEirr  OF  Facts. —  This  was  an  appeal  from  an  order  of  a  federal  court 
in  Louisiana  awarding  executor}^  process  to  foreclose  a  mortgage.  The  defend- 
ants appeared  and  filed  objections,  which  were  overruled,  the  opposition  was 
dropped  from  the  docket,  and  the  defendants  appealed.  The  case  is  distin- 
guished from  Levy  v.  Fitzpatrick,  15  Pet.,  167,  in  that  the  defendants  ap- 
peared. 

§  321,  An  order  for  executory  process  in  Louisiana  is  a  final  judgment  or 
dec^^ee. 

Opinion  by  Chase,  C.  J. 

As  the  code  of  practice  requires  that  three  days'  notice  be  given  to  the 
debtor,  and  the  judge  is  required  to  examine  and  decide  whether  the  instrument 
unites  all  the  requisites  of  the  law  necessary  to  authorize  this  summary  pro- 
ceeding, his  decision  is  a  judgment  or  decree,  and  an  appeal  lies  from  it;  for  it 
may  be  erroneously  made  on  evidence  not  warranting  the  issuing  of  the  execu- 
tory process.  Harrod  v,  Voorhies,  16  La.,  256.  It  is  in  substance  a  decree  of 
foreclosure  and  sale,  which  has  repeatedly  been  held  to  be  a  final  decree.     Ray 
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V,  Law,  3  Cr.,  180;  Whiting  v.  Bank  of  the  United  States,  13  Pet.,  16;  Bronson 
V.  Kailroad  Co.,-  2  Black,  524.  In  the  case  before  us  it  seems  there  was  an  ap- 
pearance by  the  defendants,  who  filed  their  objections,  which  were  overruled. 
Some  further  proceedings  were  had,  and  an  appeal  was  allowed  by  this  court 
to  operate  as  a  supersedeas.  If  there  were  any  doubt  as  to  the  finality  of  the 
original  order,  there  can  be  none  that  it  became  final  when  the  answer  and 
objections  were  overruled.  That  order  seems  to  have  been  made  contradict- 
orily with  the  debtors.  Their  opposition  was  overruled  and  their  property 
decreed  to  be  seized  and  sold  to  pay  their  debts.  This  case  is  quite  distin- 
guishable from  that  of  Levy  v.  Fitzpatrick,  15  Pet.,  170.  In  that  case  there 
was  an  order  for  executory  process  upon  a  mortgage  where  the  debtors  resided 
in  difiFerent  states,  but,  having  signed  and  acknowledged  the  mortgage,  were 
presumed,  according  to  the'  law  of  Louisiana,  to  be  before  the  judge.  This 
court  would  not  entertain  an  appeal  from  a  judgment  rendered  by  the  circuit 
court  against  any  defendant  who  had  not  been  actually  served  with  process 
and  had  entered  no  appearance.  Incidentally,  it  is  true,  the  court  held  the 
order  not  to  be  a  final  judgment  according  to  the  laws  of  Louisiana.  But  this 
was  said  of  the  original  order,  without  the  three  days'  notice  and  without  any 
act  on  the  part  of  the  debtors. 

§  322.  A  writ  of  error  will  not  lie  to  hring  up  a  proceeding  in  ths  nature  of 
a  foreclosure  of  a  mortgage  in  chancery.     There  should  he  an  appeal. 

In  the  present  case  the  debtors  appeared  by  their  opposition,  which  was  over- 
ruled and  the  original  order  made  final.  In  such  ^  case,  the  opinion  of  the 
court  shows  that  the  writ  of  error  would  have  been  sustained,  apart  from  the 
objections  growing  out  of  the  want  of  service  of  parties.  We  have  held,  how- 
ever, in  the  case  of  Walker  v,  Dreville,  12  Wall.,  440,  that  no  writ  of  error  lies 
where  the  proceeding  below  in  its  essential  nature  is  a  foreclosure  of  a  mort- 
gage in  chancery.  If  this  case  had  been  brought  here  by  writ  of  error,  as  the 
case  of  Levy  v.  Fitzpatrick  was,  it  must  have  baen  dismissed.  The  only 
proper  mode  of  bringing  it  here  was  by  appeal. 

From  what  has  been  said  it  follows  that  the  motion  in  the  present  case  must 
be  denied. 

BUTTERFIELD  v.  USHER. 

(1  Otto,  247-249.     1875.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  This  was  an  appeal  from  a  decree  setting  aside  a  sale 
by  a  trustee  and  ordering  a  resale,  on  the  offer  of  a  party  making  an  advance- 
bid  on  the  sale  already  made.  The  trustee  was  directed  to  advertise  and  re- 
sell, pay  expenses  out  of  the  proceeds,  and  to  pay  back  the  money  in  his  hands 
to  the  first  purchaser,  with  interest. 

§  333.  An  appeal  will  not  lie  from  a  decree  setting  aside  a  sale  and  ordering 
a  resale. 

Opinion  by  Wafte,  C.  J. 

The  decree  here  appealed  from  disposed  finally  of  a  motion  made  in  the  case, 
but  not  of  the  case  itself.  It  simply  set  aside  one  sale  that  had  been  made,  and 
ordered  another.  A  decree  confirming  the  sale  would  have  been  final.  But 
this  decree  is  analogous  to  a  judgment  of  reversal  with  directions  for  a  new  trial 
or  a  new  hearing,  which,  as  has  been  often  held,  is  not  final.  Where  the  prac- 
tice allows  appeals  from  interlocutory  decrees,  an  appeal  might  lie  from  such  a 
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decree  w  this.  Snoh  was  the  pmotice  ia  'S&w  York.  2  Bev.  Stat.  (V[.  Y.)j  698^ 
sees.  78,  79 ;  id.,  178,  sees.  69,  62.  Canseqaeutly  it  was  said  in.  Delaplaine  v. 
Lawrence,  10  Paige,  604^  '^  In  sales  by  masters,  under  decrees  and  orders  of 
this  court,  the  purchasers  who  have  bid  off  the  property  and  paid  their  deposits 
in  good  faith  are  considered  as  having  inchoate  rights,  which  entitle  them  to  a 
hearing  upon  the  question  whether  the  sales  shall  be  set  .aside;  and,  if  the 
court  errs  by  setting  aside  the  sale  improperly,  they  have  the  right  to  carry  the 
question  by  appeal  to  a  higher  tribunal."  But  our  jurisdiction  upon  appeal  is 
statutory  only.  If  some  act  of  congress  does  not  authorize  a  case  to  be  brought 
here,  we  cannot  take  jurisdiction.  Appeals  cannot  be  taken  to  this  <x>urt  from 
the  supreme  court  oif  the  District,  except  after  a  fin^I  decree  in  the  case  by  that 
court.    The  decree  in  this  case  not  being  final,  we  have  no  jurisdictioA. 

We  do  not  wish  to  be  understood  as  holding  that  a  purchaser  at  a  sale  under 
a  decree  in  equity  may  not,  at  a  proper  stage  of  the  case,  appeal  from  a  decree 
affecting  his  interests.  All  we  do  decide  is^  that  there  cannot  be  such  an  appeal 
to  this  court  until  the  proceedings  for  the  sale  under  the  original  decree  are 
ended.  In  Blossom  v.  R  B.  Co.,  1  Wall,,  655,  and  3  id.,  196,  w^  entertained 
such  an  appeal;  but  the  decree  there  appealed  from  was  final.  There  was  no 
order  to  resell,  for  the  reason  that,  between  the  time  of  Blossom's  bid  and  the 
time  of  the  order  of  the  court  appealed  from,  the  decree  for  the  satisfaction  of 
which  the  sale  had  been  ordered  was  paid.  The  decree  against  Blossom,  there- 
fore, was  the  last  which  the  court  could  make  in  the  case.  It  ended  the  pro- 
ceedings, and  dismissed  the  parties  from  further  attendance  upon  the  court  for 
any  purpose  connected  with  that  action. 

This  appeal  is,  therefore,  dismissed  for  want  of  jurisdiction. 

WITHENBURY  v.  UNITED  STATES. 
(5  WaUace,  81(M23.    1866.) 

Appeal  from  U.  S.  District  Court,  Southern  District  of  Illinois. 

Stateme^jt  of  Facts. —  Libels  for  the  condemnation  of  a  quantity  of  cotton 
as  prize  of  war.  Withenbury  &  Doyle,  among  others,  filed  claims,  denying 
the  validity  of  the  capture,  etc.  The  claim  was  dismissed,  with  costs,  and  ex- 
ecution ordered. 

§  324.  A  decree  dismissing  a  daim  in  a  prize  case,  and  ordering  execution,  is 
final. 

Opinion  by  C^a^^  C.  J. 

It  appears  from  the  record  that  the  decree  disposed  of  the  whole  matter  in 
controversy  upon  the  claim  of  Withenbury  &  Doyle.  It  was  final  as  to  them 
and  their  rights,  and  it  was  final  also  so  far  as  the  claimants  and  their  rights 
are  concerned  as  to  the  United  States.  It  left  nothing  to  be  litigated  between 
these  parties.  It  awarded  execution  in  favor  of  the  libelants  against  the 
claimants.  We  think  that  such  a  decree  in  a  prize  cause  must  be  regarded  as 
final  within  the  meaning  of  the  judiciary  acts,  and  that  we  have  jurisdiction 
of  the  appeal  from  it. 

The  appeals  in  The  Bermuda  case,  and  in  the  case  of  the  Alexander  cotton, 
Were  of  the  same  character  with  that  now  before  us.  In  neither  of  these 
cases  had  all  matters  arising  upon  the  libel  and  the  claims  been  finally  dis- 
posed of.  In  the  first  the  appeal  was  by  claimants  of  part  of  the  property 
libeled,  whose  claims  had  been  dismissed  and  the  property  claimed  by  them 
condemned.    In  the  other  the  appeal  was  by  the  United  States  from  a  decree 
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of  restitaticm  in  favor  ot  a  claimant  of  part  of  the  property  libeled,  in  the 
same  consolidated  cause  from  a  decree  in  which,  against  another  claimant,  the 
appeal  which  we  are  now  asked  to  dismiss  was  taken.  It  is  true  that  in 
the  cases  just  referred  to  no  question  of  jurisdiction  was  made  at  the  bar,  but 
it  existed  necessarily  in  each  cause,  and  was  practically  determined  in  favor  of 
the  jurisdiction,  and,  as  we  still  think,  rightly  determined.  The  motion  to 
dismiss  is  therefore  denied. 

The  motion  to  dismiss  the  appeal  in  Le  More  v.  United  States  depends  on 
like  facts  and  the  same  principles  with  that  just  decided,  and  must  also  be  denied. 

Mb.  Justice  Cliffobd  dissented* 


MONTGOMERY  v.  ANDERSON. 
(31  Howard,  886-889.    1868.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Missouri. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  appellees  in  this  case  filed  a  petition  in  the  dis- 
trict court  ot  the  United  States  for  the  eastern  district  of  Missouri,  stating 
that  they  had,  by  the  laws  of  Missouri,  a  lien  on  the  steamboat  Republic  for 
$2,000,  which  they  had  loaned  to  the  clerk  of  the  boat  to  purchase  supplies 
and  necessaries,  in  order  to  enable  her  to  proceed  oA  a  voyage  from  St.  Louis 
to  Kew  Orleans;  that  the  vessel,  at  the  time  the  petition  was  filed,  was  under 
seizure  in  the  district,  in  a  case  of  admiralty  and  maritime  jurisdiction,  and 
had  been  ordered  by  the  court  to  be  sold ;  and  the  petitioners  prayed  that 
they  might  be  permitted  to  intervene  for  their  interest,  and  paid  out  of  the 
proceeds  when  the  steamboat  was  sold.  The  appellants  answered,  stating  that 
they  were  owners  of  seven-eighths  of  the  vessel,  and  denying  that  the  money 
was  needed  or  used  for  supplies;  and  insisting  that  the  boat  is  not  liable  for 
it,  and  that  it  is  not  a  lien  by  the  law6  of  Missouri. 

The  petition  was  filed  on  the  3d  of  June,  1857,  and  the  vessel,  it  appears, 
was  sold  by  the  marshal,  upon  the  seizure  mentioned  in  the  petition,  and  the  sale 
reported  and  the  proceeds  paid  into  the  registry  of  the  court  on  the  23d  of  the 
same  month.  The  proceeds  amounted  to  $26,250.  Further  proceedings  were* 
had  on  the  petition  of  the  appellees,  and  testimony  taken ;  and  on  the  7th  of 
September,  in  the  same  year,  the  district  court  decreed  that  the  sum  claimed 
by  the  petitioner  was  due,  with  interest  and  costs,  and  a  lien  on  the  Republic^ 
and  referred  the  matter  to  the  commissioner  of  the  court  to  compute  and  re- 
port the  amount  due.  The  commissioner  accordingly  made  his  report,  stating 
the  amount  due,  for  principal  and  interest  on  the  sum  loaned,  to  be  $2,034:. 
This  report  was  confirmed  by  the  court;  and  thereupon  the  court  passed  a  de- 
cree adjudging  that  there  was  due  from  the  fund  then  in  court,  to  the  petit  ion* 
ers,  the  sum  of  $2,034,  and  to  bear  interest  from  that  day ;  but  that,  inasmuch 
as  some  of  the  causes  against  the  Bepublic  had  not  then  been  determined,  and 
the  fund  in  court  might  not  be  sufficient  to  satisfy  all  of  the  claims  that  might  be 
established  against  the  vessel,  no  order  for  the  payment  of  the  money  would 
be  made  by  the  court  until  it  should  be  further  advised  in  the  premises.  The 
present  appellants  thereupon  prayed  an  appeal  to  the  circuit  court  for  the  dis- 
trict of  Missouri,  which  was  granted ;  and  further  proceedings  took  place  in 
the  circuit  court,  and  further  testimony  was  taken.  And,  at  the  October  term,. 
1857,  the  decree  of  the  district  court  was  affirmed,  and  the  case  remanded  to 
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the  district  court  to  carry  out  this  decree;  and  from  this. decree  the  •appellants 
prayed  an  appeal  to  this  court. 

§  325.  A  decree  in  admiralty^  finding  a  certain  amount  due^  hut  resei^ving 
any  order  fo)^  its  payment  ttntil  other  clavms  are  adjusted^  is  not  a  final  decree. 

This  is  substantially  the  case  as  it  appears  on  the  transcript  from  the  circuit 
court.  We  do  not  now  speak  of  the  admissions  filed  here,  which  we  shall  presently 
notice.  But,  upon  the  transcript  itself,  it  appears  that  there  was  no  final  decree  in 
the  district  court  upon  which  an  appeal  would  lie  to  the  circuit  court.  No  final 
disposition  of  the  fund  in  the  registry.  Indeed,  it  was  not  final  even  as  to  the 
amount  in  controversy  between  these  parties;  for  the  amount  to  be  awarded 
to  the  appellees  was  made  to  depend  upon  the  amount  of  other  claims  upon 
the  fund  which  were  then  depending  before  the  district  court.  And,  under  the 
act  of  congress,  no  appeal  would  lie  from  the  district  to  the  circuit  court  until 
there  was  a  final  decree  upon  the  whole  case  —  that  is,  not  until  all  the  claims 
on  the  money  in  the  registry  had  been  ascertained  and  adjusted,  and  the  whole 
amount  of  the  proceeds  of  the  sale  of  the  vessel  distributed,  by  the  decree, 
among  the  parties  which  the  district  court  deemed  to  be  entitled,  according  to 
th^ir  respective  priorities  and  rights..  The  circuit  court,  therefore,  had  no 
jurisdiction  of  the  case  as  it  came  before  them ;  and  their  judgment,  affirming 
the  decree,  was  erroneous  on  that  ground.  The  appeal  ought  to  have  been 
dismissed  for  want  of  jurisdiction.  This  point  was  directly  decided  in  this 
court,  in  the  case  of  Mordecai  and  others  v.  Lindsay  and  others,  19  How.,  200. 

§  326.  Where  the  circuit  court  affirms  a  decree  in  admiralty^  it  should  not  re- 
mand^ hut  should  carry  its  decree  into  execution. 

But  if  the  appeal  had  been  regularly  before  the  circuit  court,  it  was  not 
authorized  to  remand  the  case  to  the  district  court,  to  carry  into  execution  its 
decisions.  The  appeal  carries  up  the  res^  or  money  in  the  registry,  of  the  dis- 
trict court,  to  the  circuit  court;  and  when  the  rights  of  the  parties  are  adjudi- 
cated there,  the  court  must  carry  into  execution  its  own  decree. 

§  327.  Where  the  circuit  court  had  7W  jurisdiction  of  an  appeal^  consent  will 
not  confer  jurisdiction  on  the  supreme  court. 

In  order  to  cure  these  defects  in  the  record,  an  agreement  has  been  filed  in 
this  court,  in  which  they  admit  that  the  whole  fund  has  been  finally  disposed 
of  by  the  circuit  court  among  the  claimants,  with  the  exception  of  the  sum  in 
controversy  between  these  parties.  And  they  move  to  amend  the  record  here 
according  to  this  agreement.  But,  in  th3  case  of  Mordecai  and  others  v,  Lind- 
say and  others,  above  referred  to,  a  similar  motion  was  made  to  amend  the 
record  here,  upon  a  like  agreement.  But  the  court  decided  that,  as  the  defect 
of  jurisdiction  in  the  circuit  court  appeared  upon  the  transcript,  it  could  not 
be  cured  by  an  amendment  in  this  court,  because  consent  cannot  give  jurisdic- 
tion, nor  legalize  jurisdiction  exercised  without  the  authority  of  law.  The  rule 
laid  down  in  that  case  must  govern  this.  The  decree  of  the  circuit  court  must 
therefore  be  .reversed,  and  the  case  remanded  to  the  court,  with  directions  to 
dismiss  the  appeal  for  want  of  jurisdiction.  The  district  court  can  then  pro- 
ceed to  pass  a  final  decree,  if  that  has  not  been  already  done ;  and  from  that 
decree  any  party  who  may  think  himself  aggrieved  may  appeal  to  the  circuit 
court,  and  from  the  final  decree  of  that  court  to  this,  where  the  sum  in  contro- 
versy is  large  enough  to  give  jurisdiction  to  the  respective  courts  upon  such 
appeals. 

This  view  of  the  subject  makes  it  unnecessary  to  examine  whether  the 
amount  in  controversy  between  the  parties  in  this  appeal  is  over  $2,000;  for 
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their  respective  rights  have  not  been  judicially  decided  upon  in  the  circuit 
court,  for  want  of  jurisdiction,  as  above  stated,  when  it  acted  upon  the  contro- 
versy. 

THE  PALMYRA. 
(10  Wheston,  502-504.    1835.) 

Appeal  from  TJ.  S.  Circuit  Court  for  South  Carolina. 

Statement  of  Facts. —  This  was  a  libel  for  a  tortious  seizure.  The  libel 
was  dismissed,  but  without  costs  and  damages  against  the  captors,  and  on  ap- 
peal to  the  circuit  court  the  decree  was  affirmed,  with  costs  and  damages. 

§  328.  A  decree  of  restitution^  leaving  damages  undisposed  of  is  not  final,  {a) 

Opinion  by  Marshall,  C.  J. 

The  court  has  had  the  question  submitted  in  this  cause  under  consideration, 
and  is  of  opinion  that  the  appeal  is  not  well  taken.  The  decree  of  the  circuit 
court  was  not  final  in  the  sense  of  the  act  of  congress.  The  damages  remain 
undisposed  of,  and  an  appeal  may  still  lie  upon  that  part  of  the  decree  award- 
ing damages.  The  whole  cause  is  not,  therefore,  finally  determined  in  the  cir- 
cuit court;  and  we  are  of  opinion  that  the  cause  cannot  be  divided  so  as  to 
bring  up  successively  distinct  parts  of  it.  The  case  in  3  Cranch,  179,  is  essen- 
tially di£Ferent.  In  that  case,  which  was  an  appeal  in  an  equity  cause,  there 
was  a  decree  of  foreclosure  and  sale  of  the  mortgaged  property.  The  sale 
could  only  be  ordered  after  an  account  taken,  or  the  sum  due  on  the  mortgage 
ascertained  in  some  other  way ;  and  the  usual  decree  is  that,  unless  the  defend- 
ant shall  pay  that  sum  in  a  given  time,  the  estate  shall  be  sold.  The  decree  of 
sale,  therefore,  is  in  such  a  case  final  upon  the  rights  of  the  parties  in  contro- 
versy, and  leaves  ministerial  duties  only  to  be  performed. 

Appeal  dismissed. 

GREEN  V.  FISK 

(18  Otto,  518-620.    1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Waffe,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  begun  by  Mrs.  Fisk,  the  appellee,  in  a 
state  court  of  Louisiana,  to  obtain  a  partition  of  real  property.  She  alleged 
that  she  was  the  owner  of  one-half  the  property;  that  she  was  not  willing  to 
continue  her  joint  ownership,  and  that  a  partition  by  sale  was  necessary,  as  a 
division  could  not  be  made  in  kind.  The  prayer  of  her  petition  was  in  accord- 
ance with  these  allegations.  Green,  the  defendant  below,  being  a  citizen  of 
California,  removed  the  case  to  the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana.  In  that  court,  on  the  31st  of  March,  1879,  Mrs.  Fisk 
was  decreed  to  be  the  owner  of  one-half  the  property,  and  the  case  was  referred 
to  "  J.  W.  Gurley,  Esq.,  master,  to  proceed  to  a  partition  according  to  law, 
under  the  direction  of  the  court."  From  that  decree  an  appeal  was  taken  by 
the  defendant,  which  Mrs.  Fisk  now  moves  to  dismiss,  because  the  decree  ap- 
pealed from  is  not  the  final  decree  in  the  cause. 

§  329.  A  decree  referring  a  case  to  a  master  to  proceed  to  a  partition  is  not  a 
final  decree^  and  no  appeal  can  he  taken  from  it 

We  think  the  motion  must  be  granted.  In  the  circuit  court  the  suit  was  one 
in  equity  for  partition.     Although  no  formal  order  was  entered  assigning  it  to 

(a)  A  decree  in  a  suit  in  peraonam,  declaring  the  libelant  entitled  to  recover  damafi:e8.,  and  referring  the  matter 
to  an  assessor,  is  not  final,  and  an  appeal  therefrom  does  not  lie.    Chace  v.  Vasquez,*  11  Wheat.,  429. 
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the  equity  side  of  the  court,  that  was  clearly  its  proper  place,  and  it  was  so 
treated  by  the  parties  and  the  court.  In  partition  causes  courts  of  equity  first 
ascertain  the  rights  of  the  several  persons  interested,  and  then  make  a  division 
of  the  property.  After  the  division  has  been  made  and  confirmed  by  the  court, 
the  partition,  if  in  kind,  is  completed  by  mutual  conveyances  of  the  allotments 
to  the  several  parties.  Mitford  Eq.  PI.  (4th  ed.,  by  Jeremy),  120 ;  1  Story  Eq., 
sec.  650 ;  2  Daniell  Ch.  Pr.  (4th  Am.  ed.),  1151.  A  decree  cannot  be  said  to  be 
final  until  the  court  has  completed  its  adjudication  of  the  cause.  Here  the 
several  interests  of  the  parties  in  the  land  have  been  ascertained  and  deter- 
mined, but  this  is  merely  preparatory  to  the  final  relief  which  is  sought;  that 
is  to  say,  a  setting  off  to  the  complainant  in  severalty  her  share  of  the  property 
in  money  or  in  kind.  This  can  only  be  done  by  a  further  decree  of  the  court. 
Ordinarily,  in  chancery,  commissioners  are  appointed  to  make  the  necessary 
examination  and  inquiries,  and  report  a  partition.  Upon  the  coming  in  of  the 
report  the  court  acts  again.  If  the  commissioners  make  a  division,  the  court 
must  decide  whether  it  shall  be  confirmed  bafore  the  partition,  which  is  the 
primary  object  of  the  suit,  is  complete.  If  they  report  that  a  division  cannot 
be  made  and  recommend  a  sale,  the  court  must  pass  on  this  view  of  the  case 
before  the  adjudication  between  the  parties  can  be  said  to  be  ended. 

In  this  case  a  partition  by  sale  vsras  asked  for,  because  the  property  was  not 
susceptible  of  division  in  kind.  That  the  court  has  not  ordered,  and  the  refer- 
ence to  the  master  was  undoubtedly  to  ascertain,  among  other  things,  whether 
such  a  proceeding  was  in  fact  necessary  in  order  to  divide  the  property.  The 
master  was  in  everything  to  proceed  under  the  dii'ection  of  the  court.  He  had 
no  fixed  duty  to  perform.  He  was  the  mere  assistant  of  the  court,  not  in  exe- 
cuting its  process,  but  in  completing  its  adjudication  of  the  partition  which 
was  asked.  There  are  still  questions  in  which  the  parties  have  each  a  direct 
interest,  and  they  must  be  determined  judicially  before  the  relief  has  been 
granted  which  the  suit  calls  for.  In  foreclosure  suits  it  has  been  held  that  a 
decree  which  settles  all  the  rights  of  the  parties  and  leaves  nothing  to  be  done 
but  to  make  a  sale  and  pay  over  the  proceeds  is  final  for  the  purposes  of  an 
appeal.  The  reason  is  that  in  such  a  case  the  sale  is  the  execution  of  the  de- 
cree of  the  court,  and  simply  enforces  the  rights  of  the  parties  as  finally  adju- 
dicated. Here,  however,  such  is  not  the  case,  because  still  the  court  must  act 
judicially  in  making  the  partition  it  has  ordered.  What  remains  to  be  done  is 
not  ministerial  but  judicial.  The  law  has  prescribed  no  fixed  rules  by  which 
the  officers  of  the  court  are  to  be  governed  in  the  performance  of  the  duty 
assigned  to  them.  The  court  is  still  to  exercise  its  judicial  discretion  in  direct- 
ing the  movements  and  approving  the  acts  of  its  assistants,  until  it  has  finally 
settled  and  determined  on  the  details  of  the  partition,  if  made  in  kind,  or  di- 
rected a  sale  by  the  ministerLil  officers  and  prescribed  the  rules  for  a  division 
of  the  proceeds.  Appeal  dismissed. 

BEBEE  V.  RUSSELL. 
(19  Howard,  288-288.     1856.) 

Opinion  by  Mr.  Justice  Wayne. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Arkansas. 

§  330.  An  appeal  lies  only  from  ajmal  decree,  -   , 

We  find,  from  our  examination  of  the  record,  that  the  decree  from  which 
this  appeal  has  been  taken  is  not  final,  within  the  meaning  of  the  acts  of  con- 
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gress  of  1789  and  1803.  It  will  therefore  be  dismissed  for  a  want  of  jurisdic- 
tion. The  right  of  appeal  is  conferred,  defined  and  regulated  by  the  secoM 
section  of  the  act  of  March  2,  1803,  which,  however,  adopts  and  applies  the 
regulations  prescribed  by  the  twenty-second,  twenty-third  and  twenty-fourth 
sections  of  the  judiciary  act  of  the  24th  September,  1789,  ch.  20,  respecting 
writs  of  error.  The  language  of  both  is,  that  final  judgments  and  decrees,  ren- 
dered in  any  circuit,  etc.,  etc.,  may  be  reviewed  in  the  supreme  court,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of 
$2,000.  It  has  been  the  object  of  this  court  at  all  times,  though  an  accidental 
deviation  may  be  found,  to  restrict  the  cases  which  have  been  brought  to  this 
court,  either  by  appeal  or  by  a  writ  of  error,  to  those  in  which  the  rights  of 
the  parties  have  been  fully  and  finally  determined  by  judgments  or  decrees  in 
the  court  below,  whether  they  were  cases  in  admiralty,  in  equity,  or  common 
law.  In  the  case  of  the  Palraj^ra,  10  Wheat.,  502,  where,  in  a  libel  for  a 
tortious  seizure,  restitution  with  costs  and  damages  had  been  decreed,  but  the 
damages  had  not  been  assessed,  this  court  held  that  the  decree  was  not  final, 
and  dismissed  the  appeal.  It  said,  "the  decree  of  the  circuit  court  was  not 
final  in  the  sense  of  the  act  of  congress.  The  damages  remain  undisposed  of^ 
and  an  appeal  may  still  lie  xipon  that  part  of  the  dec^ree  awarding  damages.  The 
whole  cause  is  not,  therefore,  finally  determined  in  the  circuit  court,  and  we 
are  of  the  opinion  that  the  cause  cannot  be  divided  so  as  to  bring  up  distinct 
parts  of  it."  This  court  also  ruled,  in  Brown  v,  Swann,  9  Peters,  1,  that  a 
decree  enjoining  a  judgment  at  law  taxing  a  sum  which  remained  to  be  ascer- 
tained with  precision  was  not  final,  to  permit  an  appeal  from  it.  We  might 
multiply  citations  from  the  reports  of  this  court,  to  show  its  caution  upon  this 
subject.  We  feel  very  confident  no  case  has  been  decided  by  it,  when  the 
question  of  the  finality  of  a  decree  or  judgment  iias  been  brought  to  its  notice, 
in  which  the  distinction  between  final  and  interlocutory  decrees  has  not  been 
regarded  as  it  was  meant  to  be  by  the  legislation  of  congress,  and  as  it  was 
understood  by  the  courts  in  England  and  in  this  country  before  congress  acted 
upon  the  subject. 

§  331.  Interlocutory  and  final  decrees  defined, 

A  decree  is  understood  to  be  interlocutory  whenever  an  inquiry  as  to  the 
matter  of  law  or  fact  is  directed,  preparatory  to  a  final  decision.  1  New.,  322. 
And  we  find  it  stated  in  the  second  volume  of  Perkin's  Daniel's  Chancery 
Practice,  1193,  "that  the  most  usual  ground  for  not  making  a  perfect  decree 
in  the  first  instance  is  the  necessity  which  frequently  exists  for  a  reference  to 
a  master  of  the  court,  to  make  inquiries,  or  take  accounts,  or  sell  estates, 
and  adjust  other  matters  which  are  necessary  to  be  disposed  of  before  a  com- 
plete decision  can  be  come  to  upon  the  subject  matter  of  the  suit."  When  a 
decree  finally  decides  and  disposes  of  the  whole  merits  of  the  cause,  and  re- 
serves no  further  questions  or  directions  for  the  future  judgment  of  the  court, 
so  that  it  will  not  be  necessary  to  bring  the  cause  again  before  the  court  for  its 
final  decision,  it  is  a  final  decree.  It  is  true,  a  decree  may  be  final,  although  it 
directs  a  reference  to  a  master,  if  all  the  consequential  directions  depending 
upon  the  result  of  the  master's  report  are  contained  in  the  decree,  so  that  no 
further  decree  of  the  court  will  be  necessary,  upon  the  confirmation  of  the  re- 
port, to  give  the  parties  the  entire  and  full  benefit  of  th^  previous  decision  of  the 
court.    Mills  V.  Hoag,  7  Paige,  18. 

Statement  of  Facts. —  Testing,  then,  this  decree  by  the  citations  just  given 
from  Daniel's  Chancery  Practice,  from  the  case' of  Mills  v.  Hoag,  our  inquiry 
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the  equity  side  of  the  court,  that  was  clearly  its  proper  place,  and  it  was  so 
treated  by  the  parties  and  the  court.  In  partition  causes  courts  of  equity  first 
ascertain  the  rights  of  the  several  persons  interested,  and  then  make  a  divisiou 
of  the  property.  After  the  division  has  been  made  and  confirmed  by  the  court, 
the  partition,  if  in  kind,  is  completed  by  mutual  conveyances  of  the  allotments 
to  the  several  parties.  Mitford  Eq.  PL  (4th  ed.,  by  Jeremy),  120;  1  Story  Eq.» 
sec.  650;  2  Daniell  Ch.  Pr.  (4th  Am.  ed.),  1151.  A  decree  cannot  be  said  to  be 
final  until  the  court  has  completed  its  adjudication  of  the  cause.  Here  the 
several  interests  of  the  parties  in  the  land  have  been  ascertained  and  deter- 
mined, but  this  is  merely  preparatory  to  the  final  relief  which  is  sought;  that 
is  to  say,  a  setting  off  to  the  complainant  in  severalty  her  share  of  the  property 
in  money  or  in  kind.  This  can  only  be  done  by  a  further  decree  of  the  court. 
Ordinarily,  in  chancery,  commissioners  are  appointed  to  make  the  necessary 
examination  and  inquiries,  and  report  a  partition.  Upon  the  coming  in  of  the 
report  the  court  acts  again.  If  the  commissioners  make  a  division,  the  court 
must  decide  whether  it  shall  be  confirmed  before  the  partition,  which  is  the 
primary  object  of  the  suit,  is  complete.  If  they  report  that  a  division  cannot 
be  made  and  recommend  a  sale,  the  court  must  pass  on  this  view  of  the  case 
before  the  adjudication  between  the  parties  can  be  said  to  be  ended. 

In  this  case  a  partition  by  sale  was  asked  for,  because  the  property  was  not 
susceptible  of  division  in  kind.  That  the  court  has  not  ordered,  and  the  refer- 
ence to  the  master  was  undoubtedly  to  ascertain,  among  other  things,  whether 
such  a  proceeding  was  in  fact  necessary  in  order  to  divide  the  property.  The 
master  was  in  everything  to  proceed  under  the  dii'ection  of  the  court.  He  had 
no  fixed  duty  to  perform.  He  was  the  mere  assistant  of  the  court,  not  in  exe- 
cuting its  process,  but  in  completing  its  adjudication  of  the  partition  which 
was  asked.  There  are  still  questions  in  which  the  parties  have  each  a  direct 
interest,  and  they  must  be  determined  judicially  before  the  relief  has  been 
granted  which  the  suit  calls  for.  In  foreclosure  suits  it  has  been  held  that  a 
decree  which  settles  all  the  rights  of  the  parties  and  leaves  nothing  to  be  done 
but  to  make  a  sale  and  pay  over  the  proceeds  is  final  for  the  purposes  of  an 
appeal.  The  reason  is  that  in  such  a  case  the  sale  is  the  execution  of  the  de- 
cree of  the  court,  and  simply  enforces  the  rights  of  the  parties  as  finally  adju- 
dicated. Here,  however,  such  is  not  the  case,  because  still  the  court  must  act 
judicially  in  making  the  partition  it  has  ordered.  What  remains  to  be  done  is 
not  ministerial  but  judicial.  The  law  has  prescribed  no  fixed  rules  by  which 
the  officers  of  the  court  are  to  be  governed  in  the  performance  of  the  duty 
assigned  to  them.  The  court  is  still  to  exercise  its  judicial  discretion  in  direct- 
ing the  movements  and  approving  the  acts  of  its  assistants,  until  it  has  finally 
settled  and  determined  on  the  details  of  the  partition,  if  made  in  kind,  or  di- 
rected a  sale  by  the  ministerLal  officers  and  prescribed  the  rules  for  a  division 
of  the  proceeds.  Appeal  dismissed. 

BEBEE  V.  RUSSELL. 
(19  Howard,  28a-288.     1858.) 

Opinion  by  Mr.  Justice  Wayne. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Arkansas. 

§  330.  An  appeal  lies  only  from  a  final  decree,  •   . 

We  find,  from  our  examination  of  the  record,  that  the  decree  from  which 
this  appeal  has  been  taken  is  not  final,  within  the  meaning  of  the  acts  of  con- 
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gress  of  1789  and  1803.  It  will  therefore  be  dismissed  for  a  want  of  jurisdic- 
tion. The  right  of  appeal  is  conferred,  defined  and  regulated  by  the  secoild 
section  of  the  act  of  March  2,  1803,  which,  however,  adopts  and  applies  the 
regulations  prescribed  by  the  twenty-second,  twenty-third  and  twenty-fourth 
sections  of  the  judiciary  act  of  the  24th  September,  1789,  ch.  20,  respecting 
writs  of  error.  The  language  of  both  is,  that  final  judgments  and  decrees,  ren- 
dered in  any  circuit,  etc.,  etc.,  may  be  reviewed  in  the  supreme  court,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of 
$2,000.  It  has  been  the  object  of  this  court  at  all  times,  though  an  accidental 
deviation  may  be  found,  to  restrict  the  cases  which  have  been  brought  to  this 
court,  either  by  appeal  or  by  a  writ  of  error,  to  those  in  which  the  rights  of 
the  parties  have  been  fully  and  finally  determined  by  judgments  or  decrees  in 
the  court  below,  whether  they  were  cases  in  admiralty,  in  equity,  or  common 
law.  In  the  case  of  the  Palmyra,  10  Wheat.,  502,  where,  fn  a  libel  for  a 
tortious  seizure,  restitution  with  costs  and  damages  had  been  decreed,  but  the 
damages  had  not  been  assessed,  this  court  held  that  the  decree  was  not  final, 
and  dismissed  the  appeal.  It  said,  "the  decree  of  the  circuit  court  was  not 
final  in  the  sense  of  the  act  of  congress.  The  damages  remain  undisposed  of, 
and  an  appeal  may  still  lie  upon  that  part  of  the  decree  awarding  damages.  The 
whole  cause  is  not,  therefore,  finally  determined  in  the  circuit  court,  and  we 
are  of  the  opinion  that  the  cause  cannot  be  divided  so  as  to  bring  up  distinct 
parts  of  it."  This  court  also  ruled,  in  Brown  v.  Swann,  9  Peters,  1,  that  a 
decree  enjoining  a  judgment  at  law  taxing  a  sum  which  remained  to  be  ascer- 
tained with  precision  was  not  final,  to  permit  an  appeal  from  it.  We  might 
multiply  citations  from  the  reports  of  this  court,  to  show  its  caution  upon  this 
subject.  We  feel  very  confident  no  case  has  been  decided  by  it,  when  the 
question  of  the  finality  of  a  decree  or  judgment  has  been  brought  to  its  notice, 
in  which  the  distinction  between  final  and  interlocutory  decrees  has  not  been 
regarded  as  it  was  meant  to  be  by  the  legislation  of  congress,  and  as  it  was 
understood  by  the  courts  in  England  and  in  this  country  before  congress  acted 
upon  the  subject. 

§  331.  Interlocutory  and  final  decrees  defined. 

A  decree  is  understood  to  be  interlocutory  whenever  an  inquiry  as  to  the 
matter  of  law  or  fact  is  directed,  preparatory  to  a  final  decision.  1  New.,  322. 
And  we  find  it  stated  in  the  second  volume  of  Perkin's  Daniel's  Chancery 
Practice,  1193,  "that  the  most  usual  ground  for  not  making  a  perfect  decree 
in  the  first  instance  is  the  necessity  which  frequently  exists  for  a  reference  to 
a  master  of  the  court,  to  make  inquiries,  or  take  accounts,  or  sell  estates, 
and  adjust  other  matters  which  are  necessary  to  be  disposed  of  before  a  com- 
plete decision  can  be  come  to  upon  the  subject  matter  of  the  suit."  When  a 
decree  finally  decides  and  disposes  of  the  whole  merits  of  the  cause,  and  re- 
serves no  further  questions  or  directions  for  the  future  judgment  of  the  court, 
so  that  it  will  not  be  necessary  to  bring  the  cause  again  before  the  court  for  its 
final  decision,  it  is  a  final  decree.  It  is  true,  a  decree  may  be  final,  although  it 
directs  a  reference  to  a  master,  if  all  the  consequential  directions  depending 
upon  the  result  of  the  master's  report  are  contained  in  the  decree,  so  that  no 
further  decree  of  the  court  will  be  necessary,  upon  the  confirmation  of  the  re- 
port, to  give  the  parties  the  entire  and  full  benefit  of  the  previous  decision  of  the 
court.    Mills  V.  Hoag,  7  Paige,  18. 

Statement  of  Facts. —  Testing,  then,  this  decree  by  the  citations  just  given 
from  Daniel's  Chancer v  Practice,  from  the  case' of  Mills  v,  Hoag,  our  inquiry 
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is,  whether  further  action  of  the  court  in  the  nature  of  a  decree  would  not  be 
necessary  to  give  the  defendant  in  error  the  benetit  of  the  "  rents  and  profits 
received  by  the  defendants  in  the  court  below,  or  which  could  or  ought  to  have 
been  received  by  them,  or  any  of  them,  for  any  part  of  the  premises,"  which  it 
had  directed  the  defendants  to  surrender  to  the  complainant;  and  whether  the 
court's  direction  to  the  master,  how  he  should  take  the  accounts  of  rents  and 
profits,  and  that  no  allowances  were  to  be  made  by  the  master  for  improve- 
ments which  the  defendants  had  made,  and  that  no  account  of  rent  was  to  be 
taken  upon  permanent  and  valuable  improvements  erected  by  them,  do  not  in- 
volve rights  in  the  respective  parties^  and  a  pecuniary  uncertainty  in  respect  to 
the  sum  to  be  paid  by  the  defendant,  which  are  only  made  certain  and  opera- 
tive by  a  decree  of  the  court  upon  the  master's  report.  The  court's  direction 
was,  ''  that  it  be  referred  to  the  master,  to  take  an  account  of  the  rents  and 
profits  received,  or  which  could  and  ought  to  have  been  received  by  the  de- 
fendants, or  any  of  them,  for  any  part  of  the  said  premises ;  that  he  take  such 
an  account  distributively  as  to  the  said  Ashley  and  Beebe,  in  the  life-time  of 
Ashley,  and  as  to  his  heirs  since  his^  death,  and  as  to  said  G.  C.  Walker  since 
his  purchases;  that  he  make  no  allowances  for  improvements  made  by  them, 
or  either  of  them,  and  take  no  account  of  rent  upon  permanent  and  valuable 
improvements  erected  by  them;  and  that  he  report  to  the  court  here,  at  the 
next  term  thereof.  And  it  is  further  ordered,  etc.,  that  the  defendants  do  pay 
the  costs  of  this  suit."  Thus  leaving  a  sum  to  be  ascertained  with  precision  by 
the  master  from  different  elements,  from  which  he  is  directed  to  make  up  the 
account,  and  those  not  merely  consequential  from  the  previous  directions  of  the 
decree.  Further,  a  decree  from  which  an  appeal  may  be  taken  must  not  only 
be  final,  but  it  must  be  one  in  which  the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  or  value  of  $2,000.  The  value  of  the  subject  matter  in 
controversy  may  be  shown  from  the  record,  or  by  evidence  aliunde^  when  it  is 
disputed;  and  in  this  case  the  record  discloses  that  to  be  such  as  would  give  the 
court  jurisdiction;  but  the  decree  also  shows  that  a  sum  is  still  unascertained 
between  the  parties,  which  may  or  may  not  exceed  $2,000,  and,  if  it  does,  which 
may  be  the  subject  of  another  appeal.  The  object  of  the  law,  and  the  inter- 
pretation of  it  by  this  court,  is  to  prevent  a  case  from  coming  to  it  from  the 
courts  below  in  which  the  whole  controversy  has  not  been  determined  finally, 
and  that  the  same  may  be  done  in  this  court.  We  say,  *'  in  which  the  whole 
controversy  has  not  been  determined."  Wherever  it  has  been,  and  ministerial 
duties  are  only  to  be  performed,  though  that  be  to  ascertain  an  amount  due,  the 
decree  is  final. 

'  I  33  2.  A  reference  of  a  ease  to  a  master  to  take  an  account  is  not  a  fined  decree 
j^rom  which  an  appeal  will  lie.  {a) 

But  the  reference  of  a  case  to  a  master  to  take  an  account  upon  evidence,  and 
from  the  examination  of  the  parties,  and  to  make  or  not  to  make  allowances  affect- 
ing the  rights  of  the  parties,  and  to  report  his  results  to  the  court,  is  not  a  final 
iiecree;  because  his  report  is  subject  to  exceptions  from  either  side,  which  must 
be  brought  to  the  notice  of  the  court  before  it  can  be  available.  It  can  only  be 
ihade  so  by  the  court's  overruling  the  exceptions,  or  by  an  order  confirming  the 
report,  with  a  final  decree  for  its  appropriation  and  payment.  We  have  just 
si^id  the  decree  is  final  when  ministerial  duties  are  only  to  be  done  to  ascertain 

£f  i^.ln  j^^rr^lly  (V.  Woodfolk,*  19  How.,  288,  the  court,  after  reciting  the  facts  in  the  case  necessary  for  the  under- 
stanuiiig  pf  the  subject,  and  giving  certain  directions  iu  respect  to  the  rights  of  the  compialnant,  made  a  reference 
^'•tliei  cAerk  bis  a  speciid  master  to  take  and  state  an  account,  to  take  testimony,  etc.,  and  to  report  to  the  court. 
^eZd/on  the  authority  of  Bebee  v.  Russell,  tupra,  that  an  appeal  would  not  lie. 
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a  sum  due.  The  case  of  Kay  v.  Law,  in  3  Cranch,  179,  is  an  instance.  It  was  then 
ruled  by  this  court  that  a  decree  for  a  sale  under  a  mortgage  is  such  a  final  decree 
as  may  be  appealed  from.  Afterwards,  when  that  case  was  cited  in  the  case  of 
the  Palmyra,  10  Wheat.,  602,  Mitrshall,  Chief  Justice,  said  for  the  court :  "  In 
that  case,  which  was  an  appeal  in  an  equity  cause,  there  was  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  property.  The  sale  could  only  be  ordered 
after  an  account  taken,  or  the  sum  due  on  the  mortgage  ascertained  in  some 
other  way.  And  the  usual  decree  is,  that  unless  the  defendant  shall  pay  that 
sum  in  a  given  time,  the  estate  shall  be  sold.  The  decree  of  sale,  therefore,  is 
in  such  a  case  final  upon  the  rights  of  parties  in  controversy,  and  leaves  minis- 
terial duties  only  to  be  performed."  In  such  a  case,  the  direction  is  but  a  con- 
sequence of  the  decree,  and  no  further  decree  is  necessary.  So  a  decree  upon 
the  coming  in  of  the  master's  report  on  a  bill  for  specific  performance,  ascertain- 
ing the  quantity  of  land  to  be  conveyed,  and  the  balance  of  money  to  be  paid, 
and  that  the  conveyance  should  be  executed  on  such  balance  being  tendered,  is 
a  final  decree.  Navis  v.  Waters,  1  John.  Ch.,  85.  But  in  the  last  case  cited, 
it  would  not  have  been  final  if  the  decree  had  not  directed  the  conveyance  of 
the  land  upon  the  sum  found  by  the  master  being  tendered.  It  has  been  sup- 
posed that  this  court  did  not  apply  its  present  interpretation  of  the  laws  regu- 
lating appeal  in  the  cases  of  Whiting  v.  Bank  of  the  United  States,  13  Pet,  6, 
of  Michaud  v.  Girod,  4  How.,  503,  and  in  Forgay  et  al.  v.  Conrad,  6  How., 
201.  It  is,  however,  not  so.  Whiting's  case,  in  that  part  of  it  relating  to  ap- 
peals, was  only  what  this  court  had  said  in  Ray  v.  Law,  in  the  case  of  the  Palmyra, 
before  cited,  that  a  decree  of  foreclosure  and  sale  is  final  upon  the  merits  of  the 
controversy,  and  an  appeal  lies  therefrom.  In  Michaud  ?;.  Girod,  no  such  point 
was  made  in  the  argument  of  it,  nor  touched  upon  in  the  opinion  of  the  court. 
In  Forgay 's  case  it  was  made  upon  the  decree  given  by  the  court  below,  and  it 
was  adjudged  by  this  court  to  be  final  to  give  this  court  jurisdiction  of  it.  But 
it  was  so,  upon  the  ground  that  the  whole  merits  of  the  controversy  between 
the  parties  had  been  determined,  that  execution  had  heeii  awarded^  and  that  the 
case  had.  been  referred  to  the  master  merely  for  the  purpose  of  adjusting  the 
accounts.  The  fact  is,  the  order  of  the  court  in  that  case  for  referring  it  to  a 
master  was  peculiar^  making  it  doubtful  if  it  could  in  any  way  control  or  qualify 
the  antecedent  decree  of  the  court  upon  the  whole  merits  of  the  controversy,  or 
modify  it  in  any  way,  except  upon  a  petition  for  a  reliearing.  We  refer  to  the 
case,  however,  with  confidence,  to  show  that  the  reasoning  of  the  opinion  is 
cautionary  upon  the  subject  of  bringing  appeals,  and  confirmatory  of  what  we 
have  said  in  this  case.  We  dismiss  the  case,  the  court  not  having  jurisdiction 
of  the  appeal. 

CRAIGHEAD  u  WILSON. 

(18  Howard,  199-202.     1855.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Faci^. —  This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

During  the  opening  argument  of  this  case  doubts  were  suggested  whether 
the  decree  of  the  circuit  court  was  final  within  the  act  of  congress,  and  the  at- 
tention of  the  court  was  directed  to  that  question.  The  complainants  filed 
their  bill  in  the  circuit  court,  claiming  as  heirs  a  part  of  the  property  of  Joseph 
and  Lavinia  Erwin,  deceased.     Erwin  died  in  1829,  in  the  parish  of  Iberville, 
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having  made  his  will  in  1828.  His  property,  real  and  personal,  was  much  em- 
barrassed; the  persons  claiming  an  interest  in  the  succession  were  numerous ; 
and,  from  the  loose  manner  in  which  the  property  was  managed  by  the  testa- 
tor in  his  life-time  and  by  those  who  succeeded  him,  great  difficulty  was  found 
in  the  dislribution  of  the  estate.  The  circuit  court  having  ascertained  the  heir- 
ship of  the  claimants  and  their  relative  rights  in  the  succession,  referred  the 
matter  to  a  special  master,  ^'  to  take  an  account  of  the  successions  of  the  said 
Joseph  Erwin,  Sen.,  Joseph  Erwin,  Jr.,  and  Lavinia  Erwin,  in  so  far  as  it  may 
be  necessary  to  state  the  accounts  between  the  plaintiffs  and  the  heirs  at  law, 
defendants  in  this  suit,  to  ascertain  the  property  in  kind  that  remains  in  the 
possession  and  control  of  either  of  the  defendants,  except  Adams  and  Whiteall, 
as  aforesaid  —  what  has  been  sold,  and  the  prices  of  the  same  and  the  profits 
thereof;  and  he  will  report  all  the  incumbrances  that  have  been  discharged  by 
either  of  the  defendants  on  the  same,  and  make  to  them  all  just  allowances  for 
payments,  and  permanent  and  useful  improvements,  and  just  expenses,  and  to 
ascertain  what  may  be  due  to  the  said  plaitltiflfs  from  either  defendant ;  and  the 
said  master  may  make  a  special  report  of  any  matters  that  may  be  requisite  to 
a  full  adjustment  of  the  questions  in  the  cause." 

§  333.  An  appeal  will  lie  only  from  a  final  decree^  though  neither  party 
objects. 

By  the  twenty-second  section  of  the  judiciary  act  of  1789,  it  is  provided  that 
final  decrees  of  the  circuit  court,  where  the  amount  in  controversy  exceeds 
$2)000,  may  be  brought  before  this  court  by  an  appeal.  The  law  intended  that 
one  appeal  should  settle  the  matter  in  controversy  between  the  parties ;  and 
this  would  be  the  result  in  all  cases  where  the  appeal  is  taken  on  a  final  decree, 
unless  it  should  be  reversed  or  modified  by  this  court.  The  cases  are  numerous 
which  have  been  dismissed  on  the  ground  that  the  appeals  were  taken  from 
interlocutory  decrees.  In  Perkins  v.  Fourniquet,  6  How.,  206,  it  was  held, 
"  where  the  circuit  court  decreed  that  the  complainants  were  entitled  to  two- 
sevenths  of  certain  property,  and  referred  the  matter  to  a  master  in  chancery, 
to  take  and  report  an  account  of  it,  and  then  reserved  all  other  matters  in  con- 
troversy between  the  parties  until  the  coming  in  of  the  master's  report,"  was 
not  a  final  decree  on  which  an  appeal  could  be  taken.  And  in  the  same  vol- 
ume, 209,  Pulliam  et  al.  v.  Christian,  where  "  a  decree  of  the  circuit  court,  set- 
ting aside  a  deed  made  by  a  bankrupt  before  his  bankruptcy,  directing  the 
trustees  under  the  deed  to  deliver  over  to  the  assignee  in  bankruptcy  all  the 
property  remaining  undisposed  of  in  their  hands,  but  without  deciding  how  far 
the  trustees  might  be  liable  to  the  assignee  for  the  proceeds  of  sales  previously 
made  and  paid  away  to  the  creditors;  directing  an  account  to  betaken  of  these 
last-mentioned  sums  in  order  to  a  final  decree,"  was  held  not  to  be  a  final  decree, 
and  the  appeal  was  dismissed.  The  above  cases  are  sufficient  to  show  the 
grounds  on  which  appeals  in  chancery  are  dismissed.  To  authorize  an  appeal 
the  decree  must  be  final  in  all  matters  within  the  pleadings,  so  that  an  affirm- 
ance of  the  decree  will  end  the  suit.  To  apply  this  test  in  all  cases  cannot  be 
difficult. 

§  334.  A  decree  settling  plaintiff^ 8  ri^ht  to  recover^  but  making  a  reference  for 
an  account^  is  not  a  final  decree^  so  as  to  authorize  an  appeal. 

In  no  legal  sense  of  the  term  is  the  decree  now  before  us  a  final  one.  The 
basis  of  the  decree,  embracing  the  equities  in  the  bill,  is  found,  but  the  distri- 
bution among  the  parties  in  interest  depends  upon  the  facts  to  be  reported  by 
the  master.    It  is  his  duty,  under  the  interlocutory  decree,  to  balance  the  eaui- 
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ties  by  ascertaining  what  has  been  expended  on  the  property,  and  what  has 
been  received  by  each  of  the  claimants;  and  also  every  other  matter  which 
should  have  a  bearing  and  influence  in  the  distribution  of  the  property.  Until 
the  court  shall  have  acted  upon  this  report  and  sanctioned  it,  giving  to  each  of 
the  devisees  his  share  of  the  estate  under  the  will,  the  decree  is  not  iinal 
There  may  be  cases  in  which  the  attention  of  the  court  has  not  been  drawn  to 
the  character  of  the  decree  appealed  from;  but  such  an  inadvertence  cannot 
constitute  an  exception  to  the  rule.  The  decision  of  the  court  under  the  law 
establishes  the  rule  which  must  govern  in  appeals  from  the  circuit  courts. 

§335.  C(Z8e8  reviewed. 

The  case  of  Whiting  v.  Bank  of  the  United  States,  13  Pet.,  6,  is  supposed  to 
conflict  with  the  above  rule;  but  that  was  a  decree  ojf  foreclosure  and  sale  of 
the  mortgaged  premises.  This  was  held  to  be  a  final  decree,  the  order  for  sale 
having  an  effect  similar  to  that  of  an  execution  on  a  judgment.  The  case  of 
Michaud  v.  Girod,  4  How.,  603,  was  an  interlocutory  decree  in  the  circuit 
court,  and  which  case,  being  appealed,  was  heard  and  decided  by  this  court. 
But,  from  the  report,  there  appears  to  have  been  no  exception  taken  to  the 
appeal,  and  it  may  be  presumed  to  have  escaped  the  notice  of  the  court.  The 
case  of  Forgay  v.  Conrad,  6  How.,  201,  was  an  appeal  from  an  interlocutory 
decree,  which  was  sustained,  though  objected  to.  But  this  decision  was  made 
under  the  peculiar  circumstances  of  that  case.  The  decree  was  that  certain  deeds 
should  be  set  aside  as  fraudulent  and  void ;  that  certain  lands  and  slaves  should 
be  delivered  up  to  the  complainant;  that  one  of  the  defendants  should  pay  a 
certain  sum  of  money  to  the  complainant;  that  the  complainant  should  have 
execution  for  these  several  matters ;  that  the  master  should  take  an  account  of  the 
profits  of  the  lands  and  slaves,  and  also  an  account  of  certain  money  and  notes, 
and  then  said  decree  concluded  as  follows,  viz. :  "  And  so  much  of  said  bill  as 
contains  or  relatea  to  matters  hereby  referred  to  the  master  for  a  report  is 
retained  for  further  decree  in  the  premises,"  etc.  It  will  be  observed  that  two 
deeds  for  lots  in  New  Orleans  were  declared  to  be  null  and  void,  and  certain 
slaves  owned  by  Forgay,  one  of  the  appellants,  were  directed  to  be  sold  on  exe- 
cution, as  also  the  real  estate  and  the  proceeds  distributed  among  the  bank- 
rupt's creditors;  and,  if  the  defendants  principally  interested  could  not  take  an 
appeal  until  the  return  of  the  master,  their  property,  under  the  decree,  would 
have  been  disposed  of  beyond  the  reach  of  the  appellate  court,  so  that  an 
appeal  would  be  useless.  This  was  the  principal  ground  on  which  the  appeal 
was  sustained,  although  it  was  stated  that  this  part  of  the  decree  was  final. 
The  court  say :  "  The  decree  upon  these  matters  might,  and  ought,  to  have 
awaited  the  master's  report,  and,  when  the  accounts  were  before  the  court, 
then  every  matter  in  dispute  might  have  been  adjudicated  in  one  final  decree; 
and,  if  either  party  thought  himself  aggrieved,  the  whole  matter  would  be 
brought  here  and  decided  in  one  appeal,  and  the  object  and  policy  of  the  acts 
of  congress  upon  this  subject  carried  into  effect." 

The  decree  before  us  is  not  final,  consequently  it  must  be  dismissed. 

OGILVIE  17.  KNOX  INSURANCE  COMPANY. 
(2  Black,  589-541.     1862.) 
Appeal  from  XJ.  S.  Circuit  Court,  District  of  Indiana. 
Opinion  by  Mb.  JusnoB  Grteb. 

Statement  of  Facts. —  When  this  case  came  before  us  on  a  former  occasion 
(see  22  How.,  380),  the  decree  of  the  circuit  court  dismissing  the  bill  was  re- 
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versed,  and  the  record  remanded,  with  instructions  to  that  court  to  enter  a 
decree  for  the  complainants  against  the  respondents,  severally,  for  such  amount 
as  should  appear  was  due  and  unpaid  by  each  of  them  on  their  several  shares 
of  the  capital  stock  of  the  Knox  Insurance  Company,  and  to  have  such  other 
and  further  proceedings  as  to  justice  and  right  might  appertain.  At  the  May 
term,  1860,  of  the  circuit  court,  a  decree  was  entered,  in  conformity  with  the 
judgment  of  this  court,  ascertaining  the  amount  of  the  judgments  due  by  the 
insurance  company  to  the  several  complainants,  and  the  several  amounts  due  by 
each  of  the  stockholders,  respondents,  to  the  company.  At  the  next  November 
term  divers  other  creditors  of  the  company  filed  their  petitions,  setting  forth 
that  they  also  had  become  judgment  creditors  of  the  company,  and  praying  to 
be  made  parties  to  the  bill,  and  suggesting  that  there  were  other  persons  in- 
debted to  the  company  "  whose  indebtedness  ought  to  be  paid  for  the  benefit 
of  the  petitioners; "  that  the  amount  found  to  be  due  from  those  against  whom  a 
decree  has  already  been  rendered  was  insufiicient  to  liquidate  the  claims  of  the 
petitioners  and  other  pai-ties  entitled  to  participate  in  the  distribution  of  said 
funds;  and  praying  that  a  receiver  might  be  appointed  to  receive  and  collect 
from  the  persons  so  indebted  the  amounts  due  by  them  respectively,  etc.,  etc. 
The  court  then  appointed  a  receiver,  according  to  the  request  of  petitioners. 
But  before  the  funds  of  the  company  were  collected,  on  the  7th  of  December, 
the  court  entered  a  decree  that  all  the  moneys  recovered  or  to  be  recovered 
under  the  decree  made  at  the  last  term  be  distributed  among  the  original  com- 
plainants and  the  several  persons  who  had  filed  their  petitions,  praying  to  be 
made  parties,  complainants,  etc.,  etc.,  and  appointing  a  master  to  state  an 
account,  etc. 

§  336.  A  decree  that  money  recovered  or  to  he  recovered  he  distributed^  and 
referring  the  questions  to  a  master  for  an  a/icount  and  a  scheme  of  distribution^ 
is  not  final. 

The  appellants  contend  that  this  decree  is  erroneous  and  unjust  to  the  origi- 
nal petitioners.  This  may  possibly  be  found  to  be  true  when  the  proper  time 
comes  to  have  it  reviewed.  But  the  appeal  as  well  as  the  decree  is  premature. 
There  is  no  final  decree  in  the  case.  After  the  assets  are  all  collected  by  the 
receiver,  so  that  the  master  may  ascertain  the  amount. to  be  distributed,  the 
question  now  proposed  will  be  properly  raised,  and  decided  on  exceptions  to 
the  master's  report.  That  report  should  state  the  amount  of  assets  to  be  dis- 
tributed, the  amount  collected  from  the  original  defendants,  also  the  other 
amounts  collected  by  the  receiver  from  persons  not  in  the  decree ;  whether  the 
amounts  collected  from  the  parties  respondent  are  sufiicient  to  pay  each  of  the 
original  parties  complainant?  If  not,  how  much  to  each;  how  much  other 
assets  have  been  collected  by  the  receiver,  and  how  much  would  be  coming  to 
each  creditor  on  the  hypothesis  that  all  the  assets  are  to  be  divided  among  all 
the  creditors  equally.  With  these  facts  ascertained,  the  court  will  be  in  a  con- 
dition to  make  a  final  decree,  which  can  be  reviewed  by  this  court,  but  not  till 
then. 

The  appeal  is  therefore  premature,  and  must  be  dismissed. 

BARNARD  v,  GIBSON. 
(7  Howard,  650-658.     1848.) 
Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  northern  district  of  New  York. 
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The  parties  claim  conflicting  interests  as  assignees  of  Woodworth's  patented 
planing  machine.  The  cause  was  submitted  to  the  circuit  judge,  who  decreed 
that  the  defendants  below  be  perpetually  enjoined  from  any  further  construct- 
ing or  using  in  any  manner  the  two  planing  machines,  etc.,  and  the  case  was 
referred  to  a  master  to  ascertain  and  report  the  damages  which  the  plaintiflP 
has  sustained,  arising  from  the  infringement  of  his  rights  by  the  defendants  by 
the  use  of  the  said  two  machines.  The  report  of  the  master  to  be  made  in 
term  time,  or  to  one  of  the  judges  at  chambers  in  vacation,  and  on  ten  days' 
notice  either  party  to  move  for  confirmation  of  the  report,  etc.  The  question 
of  costs  was  reserved  until  the  coming  in  of  the  report,  etc. 

A  motion  is  made  to  dismiss  the  appeal  on  the  ground  that  the  decree  is  not 
final.  No  point  is  better  settled  in  this  court  than  that  an  appeal  may  be 
prosecuted  only  from  a  final  decree.  The  cases  are  numerous  where  appeals 
have  been  dismissed  because  the  decree  of  the  circuit  court  was  not  final.  It 
is  supposed  there  was  a  departure  from  this  uniform  course  of  decision  at  the 
last  term,  in  the  case  of  Forgay  et  al.  v.  Conrad,  6  How.,  201.  In  that  case 
the  court  saj^s:  "The  decree  not  only  decides  the  title  to  the  property  in  dis- 
pute,- and  annuls  the  deeds  undfer  which  the  defendants  claim,  but  also  directs 
the  property  in  dispute  to  be  delivered  to  the  complainant,  and  awards  execu- 
tion. And  according  to  the  last  paragraph  in  the  decree,  the  bill  is  retained 
merely  for  the  purpose  of  adjusting  the  accounts  referred  to  the  master.  In 
all  other  respects  the  whole  of  the  matters  brought  into  controversy  by  the 
bill  are  finally  disposed  of  as  to  all  of  the  defendants,  and  the  bill  as  to  them 
is  no  longer  pending  before  the  court."  "  If  these  appellants,  therefore,  must 
wait  until  the  accounts  are  reported  by  the  master  and  confirmed  by  the  courts 
they  will  be  subjected  to  irreparable  injury."  The  decree  in  that  case  would 
have  been  executed  by  a  sale  of  the  property,  and  the  proceeds  distributed 
among  the  creditors  of  the  bankrupt,  and  lost  to  the  appellants,  before  the 
minor  matters  of  account  referred  to  the  master  could  be  adjusted  and  acted 
on  by  the  court.  The  course  of  procedure  in  the  circuit  court  was  irregular, 
and  the  consequent  injury  to  the  defendants  would  have  been  irreparable* 
Effect  should  not  be  given  to  its  final  orders  by  the  circuit  court  until  the  mat- 
ters in  controversy  shall  be  so  adjusted  as  to  make  the  decree  final.  Any  other 
course  of  proceeding  will,  in  many  cases,  make  the  remedy  by  an  appeal  of  no 
value. 

§  337.  A  decree  enjoining  the  itifringement  of  a  patent,  with  a  reference  to  a 
master  for  an  a^count^  is  not  final. 

The  decree  in  the  case  under  consideration  is  not  final  within  the  decisions  of 
this  court.  The  injunction  prayed  for  was  made  perpetual,  but  there  was  a 
reference  to  a  master  to  ascertain  the  damages  by  reason  of  the  infringement; 
the  bill  was  not  dismissed,  nor  was  there  a  decree  for  costs.  In  several  impor- 
tant particulars  this  decree  falls  below  the  rule  of  decision  in  Forgay  v,  Conrad. 
The  execution  of  the  decree  in  that  case  would  have  inflicted  on  the  defendant 
below  an  irreparable  injury.  The  bill  was  dismissed  as  to  the  principal  matters 
in  controversy,  and  there  was  a  decree  for  costs.  It  is  said  that  the  decree  in 
this  case,  jpy  enjoining  the  defendants  below  from  the  use  of  their  machines, 
destroys  their  value  and  places  the  defendants  in  a  remediless  condition.  That 
in  the  course  of  a  few  months  their  right  to  run  the  machines  will  expire,  and 
that  no  reparation  can  be  obtained  for  the  suspension  of  a  right  by  the  act  of 
the  court.  It  is  alleged,  too,  that  many  thousands  of  dollars  have  been  in- 
vested in  the  machinery,  which  by  such  a  procedure  becomes  useless.     The 
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hardship  statod  is  an  unanswerable  objection  to  the  operation  of  the  injunction, 
until  all  the  matters  shall  be  finally  adjusted.  If  the  injunction  has  been  in- 
advertently granted,  the  circuit  court  has  power  to  suspend  it  or  set  it  aside 
until  the  report  of  the  master  shall  be  sanctioned.  And  unless  the  defendants 
below  are  in  doubtful  circumstances,  and  cannot  give  bond  to  respond  in  dam- 
ages for  the  use  of  the  machines,  should  the  right  of  the  plaintiff  be  finally 
established,  we  suppose  that  the  injunction  will  be  suspended.  Such  is  a  cor- 
rect course  of  practice,  as  indicated  by  the  decisions  of  this  court,  and  that  is 
a  rule  of  decision  for  the  circuit  court.    The  appeal  is  dismissed. 

YOUNG  V.  SMITH. 
(15  Peters,  287-289.     1841.) 

Opinion  by  Mr.  Justice  Stoby. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
of  the  southern  district  of  Alabama  in  a  suit  in  equity ;  and  the  only  question 
now  submitted  for  our  consideration  is  whether  the  decree  in  the  case  is  a  final 
decree,  in  the  sense  of  the  acts  of  congress  of  the  24:th  of  September,  1789,  c. 
20,  §  22  [1  Stats,  at  targe,  84],  and  the  act  of  3d  of  March,  1803,  o.  93  [2 
Stats,  at  Large,  244],  from  which  an  appeal  lies  to  the  court. 

The  original  bill  was  brought  by  the  plaintiffs  (now  appellants)  against  the 
appellees,  as  executors  of  John  Parks,  to  recover  their  respective  proportions 
as  residuary  legatees  of  the  personal  estate  of  the  testator  under  his  will,  and 
for  an  account  and  due  administration  of  the  assets.  Upon  the  coming  in  of 
the  answer  it  was  referred  to  a  master  to  take  an  account  ;^  the  master  after- 
wards made  a  report,  to  which  exceptions  were  filed ;  and  it  was  thereupon 
ordered  by  the  court  that  the  sum  of  $7,795.27,  admitted  to  be  in  the  hands  of 
the  executors,  be  paid  into  court,  subject  to  the  order  of  the  court,  which  was 
accordingly  paid;  and  the  report  was,  thereupon,  referred  back  to  the  master; 
and  after  several  intermediate  proceedings  and  reports,  the  master  made  his 
final  report  on  the  2d  of  March,  1840,  by  which  he  found  a  balance  then  in  the 
hands  of  the  executors  of  $11,355.23,  inclusive  of  the  said  sum  of  $7,795.27, 
and  exclusive  of  sundry  uncollected  debts,  then  outstanding,  some  of  which 
were  good,  some  doubtful,  and  some  bad.  To  this  report  the  plaintifiFs  filed 
certain  exceptions  on  the  27th  of  the  same  month;  which  exceptions  were  dis- 
allowed by  the  court  as  not  having  been  taken  before  the  master,  or  filed  in 
the  proper  time.  And  thereupon  the  court  proceeded  to  decree  that  the  re- 
port be  accepted,  that  the  plaintiffs  should  have  execution  for  the  said  sum  of 
$11,355.23,  and  "  that  as  to  the  residue  of  the  debts  due  to  the  estate  of  John 
Parks,  deceased,  and  not  collected,  it  is  ordered  and  adjudged  by  the  court,  that 
as  soon  as  the  said  executors  shall  succeed  in  the  collection  of  the  same,  or  any 
part  thereof,  that  they  do  pay  the  amount  into  court  for  distribution,  to  be 
made  under  the  direction  of  this  court"  The  plaintiffs  having  received  the 
said  sum  of  $7,795.27,  acknowledged  the  receipt  thereof,  which  was  to  be  cred- 
ited on  the  decree  as  a  payment  made  on  the  18th  of  November,  1838;  to  the 
above  decree  the  appeal  is  taken.  ^ 

§  338.  A  decree  dupoaing  of  funds  paid  into  courts  and  requiring  that  future 
collections  he  paid  into  courts  is  not  finals  and  an  appeal  does  not  lie. 

We  are  of  opinion  that  the  decree  is  an  interlocutory  and  not  a  final  decree, 
in  the  sense  of  the  act  of  congress.  It  is  plain  that  it  does  not  dispose  of  the 
whole  matter  in  controversy  between  the  .parties.     And  if  an  appeal  could  now 
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lie  upon  the  decree  already  rendered,  an  appeal  could  also  lie  from  time  to  time 
from  any  future  decree  of  distribution  of  any  assets  which  may  be  collected 
after  the  former  decree,  toties  quotiea^  without  any  final  decision  being  made 
of  all  the  matters  in  controversy.  In  our  judgment  this  would  be  against  the 
clear  import  and  intention  of  the  acts  of  congress,  which  were  designed  to  give 
an  appeal  only  from  a  decree  final,  upon  the  whole  matters  and  merits  of  the 
controversy. 

The  consequence  is  that  the  appeal  must  be  dismissed,  with  costs. 

PERKINS  V.  FOURNIQUET. 
(6  fiowATd,  206-209.     1847.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Louisiana. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This,  like  the  case  just  decided  (a),  is  a  motion  to  dismiss 
the  appeal  upon  the  ground  that  the  decree  in  the  circuit  court  was  not  a  final 
one.  In  the  preceding  case  we  have  stated  the  construction  which  this  court 
has  given  to  the  acts  of  1789  and  1803  upon  this  subject;  and  we  have  stated  it 
more  fully  than  the  case  itself  required,  in  order  that  the  circuit  courts  might 
distinctly  understand  the  opinion  entertained  by  this  court,  and  to  prevent,  m 
future,  appeals  from  decrees  and  orders  merely  interlocutory  in  their  character. 
Appeals  from  decrees  of  this  description  appear  to  be  a  growing  evil,  impos- 
ing at  every  term  useless  labor  upon  the  court,  and  subjecting  the  parties  to 
unnecessary  expense  and  delay.  For,  having  no  jurisdiction  in  such  cases,  they 
are  not  legally  before  the  court  upon,  the  appeal,  and  must  of  course  be  dis- 
missed without  any  decision  upon  the  matters  in  dispute. 

§  339.  A  decree  finding  a  com/munity  interest^  that  the  parties  were  entitled  to 
recover^  and  referring  the  matter  to  a  master  to  take  an  account^  is  not  final. 

The  case  now  before  us  may  be  stated  in  a  few  words.  It  is  an  appeal  from 
the  circuit  court  of  the  United  States  for  the  district  of  Louisiana,  and  it  ap- 
pears by  the  record  that  Harriet  J.  Fourniquet  and  Mary  T.  Ewing  are. two  of 
seven  heirs  and  representatives  of  Mary  Perkins,  who  was  the  wife  of  the  ap- 
pellant, and  who  died  about  twenty  years  before  the  filing  of  this  bill;  that 
the  appellees  above  named  were  the  children  of  a  former  marriage,  and  with 
their  respective  husbands  filed  the  bill  now  before  us  against  the  appellant, 
charging  that,  during  the  marriage  of  the  appellant  with  their  mother,  there 
existed  a  community  of  acquests  and  gains  in  certain  property,  and  praying 
that  the  appellant  might  be  compelled  to  account  and  pay  over  the  amount 
due  them  as  heirs  of  their  mother.  The  appellant  denied,  in  his  answer, 
that  any  community  existed,  and  the  case  was  proceeded  in  to  hearing, 
when  the  circuit  court  passed  a  decree  declaring  that  the  community''  did  exist, 
and  that  the  appellees,  as  heirs  of  their  deceased  mother,  had  a  right  to  recover 
two-sevenths  of  all  their  mother's  rights  of  community  which  accrued  during  her 
marriage  with  the  appellant ;  and  also  two-thirds  of  one-seventh,  as  representa- 
tives of  so  much  of  the  interest  of  a  deceased  brother;  and  referred  the  matter 
to  a  master  in  chancery,  to  take  and  report  an  account  of  the  acquests  and 
gains,  and  prescribing  fully  and  with  proper  precision  the  principles  and  manner 
m  which  the  lands «x;quired  were  to  be  divided  and  the  accounts  taken;  and 
the  decree  concludes  by  reserving  all  other  matters  in  controversy  between  the 
parties  until  the  coming  in  o/  the  master's  report.     This  clearly  is  not  a  final 

(a)  See  Forgay  v.  Conrad,  6  How.,  201;  K  840-842. 
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decree  in  any  respect.  It  is  the  common  and  ordinary  interlocutory  order  of 
decree  passed  by  courts  of  chancery  in  cases  of  this  kind,  and  is  absolutely 
necessary  to  prepare  the  case  for  a  final  hearing  and  final  decree,  wherever  the 
complainant  is  entitled  to  a  partition  of  property  or  an  account.  For  the  prin- 
ciples upon  which  an  account  is  to  be  stated  by  the  master,  or  a  partition  made, 
cannot  be  prescribed  by  the  court  until  it  first  determines  the  rights  of  the  par- 
ties by  an  interlocutory  order  or  decree ;  and  the  case  cannot  proceed  to  final 
hearing  without  it.  And  the  appellant  is  not  injured  by  denying  him  an  appeal 
in  this  stage  of  the  proceedings.  Because  these  interlocutory  orders  and  de- 
crees remain  under  the  control  of  the  circuit  court,  and  subject  to  their  revision, 
until  the  master's  report  comes  in  and  is  finally  acted  upon  by  the  court,  and 
the  whole  of  the  matters  in  controversy  between  the  parties  disposed  of  by  a 
final  decree.  And  upon  an  appeal  from  that  decree  every  matter  in  dispute 
will  be  open  to  the  parties  in  this  court,  and  may  all  be  heard  and  decided  at 
the  same  time. 

The  decree  in  the  case  before  us  being  interlocutory  only,  the  appeal  must  be 
dismissed  for  want  of  jurisdiction. 

FORGAY  V.  CONRAD. 
(6  Howard,  201-206.     1847.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  this  appeal  upon 
the  ground  that  the  decree  in  the  circuit  court  is  not  a  final  decree  within  the 
meaning  of  the  acts  of  congress  of  1789. and  1803. 

The  bill  was  filed  by  the  appellee,  as  the  assignee  in  bankruptcy  of  a  certain 
Thomas  Banks,  in  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana,  against  the  appellants,  and  Banks,  the  bankrupt,  and  three  other  de- 
fendants. The  object  of  the  bill  was  to  set  aside  sundry  deeds  made  by  Banks 
for  lands  and  slaves,  which  the  complainant  charged  to  be  fraudulent,  and  for  an 
account  of  the  rents  and  profits  of  the  property  so  conveyed;  and  also  for  an 
account  of  sundry  sums  of  money  which  he  alleged  had  been  received  by  one  or 
more  of  the  defendants,  as  specifically  charged  in  the  bill,  which  belonged  to  the 
bankrupt's  estate  at  the  tim"e  of  his  bankruptcy.  The  case  was  proceeded  in 
until  it  came  on  for  hearing,  when  the  court  passed  a  decree  declaring  sundry 
deeds  therein  mentioned  to  be  fraudulent  and  void,  and  directing  the  lands 
and  slaves  therein  mentioned  to  be  delivered  up  to  the  complainant,  and 
also  directing  one  of  the  defendants  named  in  the  decree  to  pay  him  $11,000, 
received  from  the  bankrupt  in  fraud  of  his  creditors,  and  "that  the  complain- 
ant do  have  execution  for  the  several  matters  aforesaid  in  conformity  with 
law  and  the  practice  prescribed  by  the  rules  of  the  supreme  court  of  the 
United  States."  The  decree  then  directs  that  the  master  take  an  account  of 
the  profits  of  the  lands  and  slaves  ordered  to  be  delivered  up,  from  the  time  of 
the  filing  of  the  bill  until  the  property  was  delivered,  or  to  the  date  of  the 
master's  report,  and  also  an  account  of  the  money  and  notes  received  by  one  of 
the  defendants  (who  has  not  app3aled)  in  fraud  of  the  creditors  of  the  bank- 
rupt, and  concludes  in  the  following  words:  "And  so  much  of  the  said  bill  as 
contains  or  relates  to  matters  hereby  referred  to  the  master  for  a  report  is  re- 
tained for  further  decree  in  the  premises;  and  so  much  of  the  said  bill  as  is  not 
now  nor  has  been  heretofore  adjudged  and  decreed  upon,  and  which  is  not 
above  retained  for  the  purposes  aforesaid,  i)3  dismissed  without  prejudice,  and 
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that  the  said  defendants  do  pay  the  costs."  Among  the  deeds  set  aside  as  fraud- 
ulent is  one  from  the  bankrupt  to  Ann  Fogarty,  otherwise  called  Ann  Wells, 
for  two  lots  in  the  city  of  New  Orleans,  and  sundry  slaves,  which  she  afterwards 
conveyed  to  Forgay,  the  other  appellant.  Both  of  these  deeds  are  declared 
null  and  void,  and  the  lots,  with  the  improvements  thereon,  and  the  negroes, 
directed  to  be  delivered  to  the  complainant  for  the  benefit  of  the  bankrupt's 
creditors.  This  part  of  the  decree  is  one  of  the  matters  of  which  the  complain- 
ant was  to  have  execution.  But  the  account  of  the  rents  and  profits  of  this 
property  is,  like  other  similar  accounts,  referred  to  the  master  and  reserved  for 
further  decree. 

§  340.  A  party  having  a  separate  intej*est  may  appeal  witJiout  joining  the 
other  defendants. 

The  appeal  is  taken  by  Samuel  L.  Forgay  and  Ann  Fogarty,  otherwise  called 
Ann  Wells;  and  they  alone  are  interested  in  that  portion  of  the  decree  last 
above  mentioned.  The  bankrupt  and  the  three  other  defendants  have  not  ap- 
pealed. These  three  defendants  claimed  other  property,  which  had  been  con- 
veyed to  them  at  different  times,  and  by  separate  conveyances,  as  mentioned  in 
the  proceedings.  And  it  was.  not,  therefore,  necessary  that  they  should  join  in 
this  appeal.     Todd  v,  Daniel,  16  Pet.,  523. 

§  341.  A  decree  which  annuls  certain  deeds^  orders  the  property  to  he  deliv- 
ered up^  and  awards  execution^  is  finals  although  certain  matters  are  referred  to  a 
master. 

The  question  upon  the  motion  to  dismiss  is  whether  this  is  a  final  decree 
within  the  meaning  of  the  acts  of  congress.  Undoubtedly  it  is  not  final  in  the 
strict,  technical  sense  of  that  term.  But  this  court  has  not  heretofore  understood 
the  words  "  final  decrees  "  in  this  strict  and  technical  sense,  but  has  given  to 
them  a  more  liberal,  and,  as  we  think,  a  more  reasonable  construction,  and  one 
more  consonant  to  the  intention  of  the  legislature.  In  the  case  of  Whiting  v. 
The  Bank  of  the  United  States,  13  Pet.,  1.5,  it  was  held  that  a  decree  of  fore- 
closure and  sale  of  mortgaged  premises  was  a  final  decree,  and  the  defendant 
entitled  to  his  appeal  without  waiting  for  the  return  and  confirmation -of  the 
sale  by  a  decretal  order.  And  this  decision  is  placed  by  the  court  upon  the 
ground  that  the  decree  of  foreclosure  and  sale  was  final  upon  the  merits,  and 
the  ulterior  proceedings  but  a  mode  of  executing  the  original  decree.  The 
same  rule  of  construction  was  acted  on  in  the  case  of  Michoud  and  others  v. 
Girod  and  others,  4  How.,  603.  The  case  before  us  is  a  stronger  one  for  an 
appeal  than  the  case  last  mentioned.  For  here  the  decree  not  only  decides  the 
title  to  the  property  in  dispute,  and  annuls  the  deeds  under  which  the  defend- 
ants claim,  but  also  directs  the  property  in  dispute  to  be  delivered  to  the  com- 
plainant and  awards  execution.  And  according  to  the  last  paragraph  in  the 
decree,  the  bill  is  retained  merely  for  the  purpose  of  adjusting  the  accounts  re- 
ferred to  the  master.  In  all  other  respects,  the  whole  of  the  matters  brought 
into  controversy  by  the  bill  are  finally  disposed  of  as  to  all  of  the  defendants, 
and  the  bill  as  to  them  is  no  longer  pending  before  the  court,  and  the  decree 
which  it  passed  could  not  have  been  afterwards  reconsidered  or  modified  in  re- 
lation to  the  matters  decided,  except  upon  a  petition  for  a  rehearing,  within 
the  time  prescribed  by  the  rules  of  this  court  regulating  proceedings  in  equity 
in  the  circuit  courts.  If  these  appellants,  therefore,  must  wait  until  the  ac- 
counts are  reported  by  the  master  and  confirmed  by  the  court,  they  will  be 
subjected  to  irreparable  injury.  For  the  lands  and  slaves  which  they  claim  will 
be  taken  out  of  their  possession  and  sold,  and  the  proceeds  distributed  among 
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the  creditors  of  the  bankrupt,  before  they  can  have  an  opportunity  of  being 
heard  in  this  court  in  defense  of  their  rights.  We  think,  upon  sound  princi- 
ples of  construction,  as  well  as  upon  the  authority  of  the  cases  referred  to,  that 
such  is  not  the  meaning  of  the  acts  of  congress.  And  when  the  decree  decider 
the  right  to  the  property  in  contest,  and  directs  it  to  be  delivered  up  by  the 
defendant  to  the  complainant,  or  directs  it  to  be  sold,  or  directs  the  defendant 
to  pay  a  certain  sura  of  money  to  the  complainant,  and  the  complainant  is 
entitled  to  have  such  decree  carried  immediately  into  execution,  the  decree 
must  be  regarded  as  a  final  one  to  that  extent,  and  authorizes  an  appeal  to  this 
court,  although  so  much  of  the  bill  is  retained  in  the  circuit  court  as  is  neces- 
sary for  the  purpose  of  adjusting  by  a  further  decree  the  accounts  between  the 
parties  pursuant  to  the  decree  passed. 

§  342.  certain  cases  to  which  the  rule  does  not  apply. 

This  rule,  of  course,  does  not  extend  to  cases  where  money  is  directed  to  be 
paid  into  court,  or  property  to  be  delivered  to  a  receiver,  or  property  held  in 
trust  to  be  delivered  to  a  new  trustee  appointed  by  the  court,  or  to  cases  of  a 
like  description.  Orders  of  that  kind  are  frequently''  and  necessarily  made  in  the 
progress  of  a  cause.  But  they  are  interlocutory  only,  and  intended  to  preserve 
the  subject  matter  in  dispute  from  waste  or  dilapidation,  and  to  keep  it  within 
the  control  of  the  court  until  the  rights  of  the  parties  concerned  can  be  adju- 
dicated by  a  final  decree.  The  case  before  us,  however,  comes  within  the  rule 
above  stated,  and  the  motion  to  dismiss  is  therefore  overruled.  We,  however, 
feel  it  our  duty  to  say  that  we  cannot  approve  of  the  manner  in  which  this 
case  has  been  disposed  of  by  the  decree.  In  limiting  the  right  of  appeal  to 
final  decrees,  it  was  obviously  the  object  of  the  law  to  save  the  unnecessary 
expense  and  delay  of  repeated  appeals  in  the  same  suit,  and  to  have  the  whole 
case  and  every  matter  in  controversy  in  it  decided  in  a  single  appeal.  In  this 
respect  the  practice  of  the  United  States  chancery  courts  differs  from  the 
English  practice.  For  appeals  to  the  house  of  lords  may  be  taken  from  an  in- 
terlocutory order  of  the  chancellor,  which  decides  a  right  of  property  in  dis- 
pute ;  and  therefore  there  is  no  irreparable  injury  to  the  party  by  ordering  his 
deed  to  be  canceled,  or  the  property  he  holds  to  be  delivered  up,  because  he 
may  immediately  appeal ;  and  the  execution  of  the  order  is  suspended  until 
the  decision  of  the  appellate  court.  But  the  case  is  otherwise  in  the  courts  of 
the  United  States,  where  the  right  to  appeal  is  by  law  limited  to  final  decrees. 
And  if,  b}^  an  interlocutory  order  or  decree,  he  is  required  to  deliver  up  prop- 
erty which  he  claims,  or  to  pay  money  which  he  denies  to  be  due,  and  the 
order  immediately  carried  into  execution  by  the  circuit  court,  his  right  of  appeal 
is  of  very  little  value  to  him,  and  he  may  be  ruined  before  he  is  permitted  tD 
avail  himself  of  the  right.  It  is  exceedingly  important,  therefore,  that  the 
circuit  courts  of  the  United  States,  in  framing  their  interlocutory  orders  and 
in  carrying  them  into  execution,  should  keep  in  view  the  difference  between  the 
right  of  appeal  as  practiced  in  the  English  chancerj'  jurisdiction,  and  as  re- 
stricted by  the  act  of  congress,  and  abstain  from  changing  unnecessarily  the 
possession  of  property  or  compelling  the  payment  of  money  by  an  interlocutory 
order. 

Cases,  no  doubt,  sometimes  arise  where  the  purposes  of  justice  require  that 
the  property  in  controversy  should  be  placed  in  the  hands  of  a  receiver,  or  a 
trustee  be  changed,  or  money  be  paid  into  court.  But  orders  of  this  descrip- 
tion stand  upon  very  different  principles  from  the  interlocutory  orders  of 
which  we  are  speaking.     In  the  case  before  us,  for  example,  it  would  certainly 
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have  been  proper,  and  entirely  consistent  with  chancery  practice,  for  the  cir- 
cuit court  to  have  announced,  in  an  interlocutory  order  or  decree,  the  opinion 
it  had  formed  as  to  the  rights  of  the  parties,  and  the  decree  it  would  linally 
pronounce  upon  the  titles  and  conveyances  in  contest.  But  there  could  be  no 
necessity  for  passing  immediately  a  final  decree,  annulling  the  conveyances, 
and  ordering  the  property  to  be  delivered  to  the  assignee  of  the  bankrupt. 
The  decree  upon  these  matters  might  and  ought  to  have  awaited  the  master's 
report;  and  when  the  accounts  were  before  the  court,  then  every  matter  in 
dispute  might  have  been  adjudicated  in  one  final  decree;  and  if  either  party 
thought  himself  aggrieved,  the  whole  matter  would  be  brought  here,  and  de- 
cided in  one  appeal,  and  the  object  and  policy  of  the  acts  of  congress  upon 
this  subject  carried  into  effect.  These  remarks  are  not  made  for  the  purpose 
of  censuring  the  learned  judge  by  whom  this  decree  was  pronounced,  but  in 
order  to  call  the  attention  of  the  circuit  courts  to  an  inconvenient  practice  into 
which  some  of  them  have  sometimes  fallen,  and  which  is  regarded  by  this 
court  as  altogether  inconsistent  with  the  object  and  policy  of  the  acts  of  con- 
gress in  relation  to  appeals,  and  at  the  same  time  needlessly  burdensome  and 
expensive  to  the  parties  concerned,  and  calculated,  by  succeasive  appeals,  to 
produce  great  and  unreasonable  delays  in  suits  in  chancery.  For  it  may  well 
happen  that,  when  the  accounts  are  taken  and  reported  by  the  master,  this 
case  may  again  come  here  upon  exceptions  to  his  report,  allowed  or  disallowed 
by  the  circuit  court,  and  thus  two  appeals  made  necessary,  when  the  matters 
in  dispute  could  more  conveniently  and  speedily,  and  with  less  expense,  have 
been  decided  in  one. 

PULLIAM  V.  CHRISTIAN. 
(6  Howard,  209-312.     1847.) 

Opinion  by  Me.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  in  chancery  from  the  circuit  court 
of  the  eastern  district  of  Virginia. 

This  case  arises  under  the  bankrupt  law.  William  Allen,  a  merchant  tailor 
in  Eichmond,  being  embarrassed,  conveyed  his  whole  property  to  the  plaintiffs, 
as  trustees,  to  pay  his  debts.  In  the  trust  deed  he  divides  his  creditors  into  two 
classes,  the  first  of  which  was  to  be  fully  paid  before  the  second  received  any 
thing.  Shortly  after  this  he  took  the  benefit  of  the  bankrupt  law.  The  as- 
signee in  bankruptcy  filed  his  bill  to  impeach  the  above  conveyance  as  fraudu- 
lent under  the  bankrupt  law.  In  their  decree  the  circuit  court  ordered  that  the 
deed  executed  by  Allen,  as  above  stated,  should  be  set  aside.  And,  without 
deciding  how  far  the  trustees  may  be  liable  to  the  assignee  for  the  sums  re- 
ceived for  the  proceeds  of  the  property  which  may  have  been  paid  over  by 
them  to  the  creditors  of  Allen  before  they  received  notice,  etc.,  the  court, 
ordered  and  decreed  that  the  trustees  should  deliver  over  the  property  con- 
veyed to  them  which  had  not  been  disposed  of,  and  that  they  render  an  account 
to  one  of  the  commissioners  of  the  court  of  all  the  property  which  came  ta 
their  hands,  or  either  of  them,  by  virtue  of  said  deed,  and  of  moneys  paiji  to 
the  creditors,  etc.,  which  account  the  said  commissioner  is  directed  to  state  and 
settle,  and  report  the  same  to  the  court,  with  any  matters  specially  stated 
deemed  pertinent  by  himself,  or  which  may  be  required  by  the  parties  in  order 
to  a  final  decree. 
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§  343.  A  decree  setting  aside  a  conveyance  in  trust  as  fraudulent^  and  order- 
ing  the  trustees  to  accaunt,  is  rwt  final. 

This  decree  is  final  only  as  to  the  trust  deed.  All  the  matters  arisinof  under 
the  trust  are  referred  to  a  commissioner  for  a  statement  of  the  account,  to  en- 
able the  court  to  enter  a  final  decree.  There  is  no  sale  or  change  of  the  prop- 
erty ordered  which  can  operate  injuriously  to  the  parties.  Under  such 
circumstances,  the  decree  not  being  final  as  to  the  whole  matter  in  controversy, 
the  appeal  must  be  dismissed. 

§  344.  In  general.— An  appeal  lies  only  from  a  final  judgment.  Blakely  v.  Fish,*  Hemp., 
11.    See  §241. 

§  345.  It  seems  that  the  supreme  court,  in  the  exercise  of  its  ordinary  appellate  jurisdiction, 
can  take  cognizance  of  no  case  until  a  iiual  decree  or  judgment  shall  have  been  made  in  the 
inferior  court.  Though  the  merits  of  a  cause  have  been  substantially  decided,  yet  while 
an3rthing,  though  merely  formal,  remains  to  be  done,  the  supreme  court  cannot  pass  upon  the 
subject.     Life  &  Fire  Insurance  Co.  of  New  York  v.  Adams,  9  Pet,  W8. 

§  346.  An  appeal  will  lie  from  a  final  decree  confirming  a  sale.  Sage  v.  Railroad  Ck>.,  6  Otto, 
714.     See  the  case,  §§  1531-s)2. 

§  347.  No  appeal  lies  from  an  order  denying  a  motion  not  involving  the  merits  of  the  action. 
Driggs  V,  Daniels,*  2  Mac  Art  h.,  255. 

§  348.  A  judgment  is  not  final  until  entered  in  a  court  from  which  execution  can  issue. 
So  where  the  appellate  court  affirms  the  judgment  of  the  lower  court,  and  sends  down  the 
recoixl  with  an  order  to  enter  judgment,  a  writ  of  error  lies  from  the  judgment  entered  in  the 
lower  court.  Green  v.  Van  Buskerk,  3  Wall.,  450.  Seethe  case,  §§  1511-12.  See  §§  247, 
348,250. 

§  349.  Where  a  decree  settles  the  whole  law  of  the  case,  and  nothing  remains  to  be  done, 
unless  a  new  application  shall  be  made  at  the  foot  of  the  decree,  the  decree  is  final  for  the 
purpose  of  an  appeal.  So  where  a  case  came  to  hearing  *  *■  upon  the  bill,  answer  and  replication, 
and  upon  the  cross-bill,  answer  and  replication,  and  upon  the  proofs,"  and  the  court  found 
*' that  the  equity  of  the  case  is  with  the  complainant,"  and  that  the  defendant  be  enjoined, 
etc.,  and  that  he  pay  costs,  it  was  held  that  the  decree  was  final,  although  leave  was  given 
at  the  foot  of  the  decree  for  either  party  to  apply  for  such  further  order  as  might  be  necessary 
to  the  due  execution  of  the  same,  or  as  might  be  required  in  relation  to  any  matter  not  finally 
determined  by  it.    French  v.  Shoemaker,*  12  Wall.,  97.     See  §  289. 

§  350.  A  decree  ordered  a  party  to  pay  a  certain  sum  of  money  into  court  within  a  limited 
time,  and  that  in  case  of  default  a  receiver  would  be  appointed.  He\d^  that  the  decree  was 
final,  and  that  an  appeal  would  lie.  Wabash  and  Erie  Canal  Ck).  v.  Beers,*  1  Black,  54.  See 
§274. 

§  351.  A  party  was  fined  and  committed  for  violating  an  injunction  in  a  patent  case,  and 
it  was  held  that,  if  the  order  was  a  part  of  the  original  proceeding,  it  was  not  final,  and  that 
an  appeal  would  not  lie.    Hayes  v.  Fischer,*  12  Otto,  121. 

§  352.  The  dismissal,  with  costs,  of  a  petition  in  the  nature  of  an  audita  querela,  is  a  final 
judgment,  and  a  writ  of  error  therefrom  will  not  be  dismissed.  New  Orleans  Railroad  v, 
Morgan,*  10  Wall.,  256. 

§  353.  An  allowance  against  ah  administrator  is  not  a  final  decree  when  a  subsequent 
order  by  the  court  is  necessary  before  execution  can  issue.     Campbell  v.  Strong,*  Hemp.,  195. 

§  354,  Where  the  highest  court  of  a  state  reversed  a  judgment  against  A.,  because  he  was 
held  not  entitled  to  an  exemption  claimed  under  the  bankrupt  law,  and  the  judgment  against 
the  sureties  was  affirmed,  because  they  were  held  not  entitled  to  the  benefit  of  A.*s  discharge, 
it  was  held  that  the  judgments  were  final     O'Dowd  v.  Russell,*  14  Wall.,  402. 

§  355.  Where  a  judgment  is  imperfect  and  informal  in  not  disposing  of  the  ple^  of  nui 
tiel  record,  if  it  goes  to  the  whole  merits  of  the  case,  and  is  one  on  which  execution  could 
issue,  a  writ  of  error  will  lie.     Wilson  v.  Daniel,*  8  DaL,  401. 

^  356.  A  writ  of  error  can  only  issue  to  the  highest  court  of  a  state  for  a  review  of  the 
final  Judgment  or  decree  of  that  court  in  a  suit  It  is  only  the  last  judgment  or  the  last  de- 
cree which  the  state  courts  can  give  in  a  suit,  until  that  judgment  or  decree  is  set  aside  or 
reversed,  that  can,  even  in  the  prescribed  cases,  be  reviewed  by  the  supreme  court.  Parcels 
V.  Johnson,*  20  Wall.,  653. 

§  357.  In  case  the  judgment  or  decree  of  the  inferior  court  which  is  brought  to  the  su- 
preme court  by  writ  of  error  or  appeal  is  not  final,  the  writ  of  error  or  appeal  will  be  dis- 
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missed  for  want  of  jurisdiction,  and  remanded  to  the  court  below  to  be  further  proceeded  in. 
United  States  v.  Girault,  11  How.,  32.    See  §  230. 

§  358.  Where  a  party  obtained  a  rule  on  the  marshal  to  show  cause  why  he  should  not 
pay  money  in  his  hands  to  such  party,  and  the  plaintiff  in  the  execution  under  which  the 
money  was  collected  also  obtained  a  rule  to  enforce  payment  to  him,  hddt  that  this  was  not 
such  a  judgment  as  could  be  re-examined  by  the  supreme  court.  Curtis  v,  Petitpain,*  18 
How.,  109. 

§  359.  A  writ  of  error  will  not  lie  from  an  order  overruling  a  plea  setting  up  the  statute  of 
limitations  to  a  bill  in  equity,  and  requiring  the  defendant  to  answer.  Rutherford  v.  Fisher,* 
4I)al.,  22. 

§  360.  An  appeal  or  writ  of  error  will  not  lie  from  a  refusal  of  the  court  to  set  aside  a 
.  judgment  in  ejectment  against  the  casual  ejector  and  permit  the  tenant  to  intervene.     Ck)n- 
nor  r.  Peugh,  18  How.,  394.     See  the  case.  §  1617. 

§  361.  A  writ  of  error  will  not  lie  from  orders  of  the  territorial  district  court  quashing  a 
writ  of  replevin  and  adjudging  that  the  defendant  recover  his  costs,  and  awarding  a  writ  of 
inquiry.  These  orders  are  interlocutory  merely,  and  not  final.  Hill  v.  Bloomer,*  1  Pin. 
(Wis.),  283. 

§  362.  Where  there  is  an  appeal  from  an  interlocutory  order  in  the  state  inferior  court  to 
the  state  supreme  court,  and  the  judgment  of  the  supreme  court  makes  a  final  disposition  of 
the  case,  such  judgment  is  such  a  final  judgment  as  may  be  reviewed  by  the  supreme  court 
of  the  United  States  by  writ  of  error.    Board  of  Commissioners,  etc.,  v,  Lucas,  3  Otto,  118. 

§  363.  A  decree  is  none  the  less  final  because  it  directs  that  the  costs  shall  be  taxed,  and  its 
language  is  *'  that  judgment  be  entered,"  instead  of  that  judgment  is  entered.  Craig  v. 
Steamer  Hartford,  1  McAl..  92. 

§  364.  Where,  in  a  suit  in  equity,  leave  to  amend  was  granted  after  a  decree  dismissing  the 
bill  was  stricken  out,  and,  on  the  complainant's  electing  not  to  amend,  the  biU  was  ordered 
dismissed,  it  was  held  that  an  appeal  to  the  supreme  court  lay  from  the  last  order.  McCor- 
mick  V.  Gray,  18  How. ,  39. 

§  365.  Whether  a  decree  in  a  consular  court  in  an  action  to  dissolve  a  partnership,  fixing 
the  rights  of  the  parties,  and  the  proportional  amount  of  the  property  due  each,  and  directing 
that  certain  sums  be  paid  for  costs  and  debts,  without  ascertaining  the  amount  of  the  debts 
and  costs,  and  to  which  further  provisions  were  added,  modifying  it  in  some  particulars,  is 
such  a  fiual  decree  that  an  appeal  lies  from  it  to  the  circuit  court  for  California,  qiUBre, 
Wiegand  v.  Copeland,  7  Saw.,  445. 

§  366.  In  an  action  to  confirm  a  title  derived  under  a  Mexican  grant,  the  claimant  obtained 
a  decree  in  his  favor  before  the  commissioners,  from  which  the  United  States  appealed,  but 
subsequently  withdrew  its  appeal  and  stipulated  that  the  claimant  should  have  a  decree  in  his 
favor.  Held,  on  appeal  from  an  order  confirming  the  survey  made  by  the  commissioners, 
that  the  decree  is  final,  not  only  upon  the  question  of  the  validity  of  the  grant,  but  as  to  the 
boundaries  specified.  If  erroneous,  the  remedy  was  by  appeal,  but  as  the  appeal  was  with- 
drawn, the  question  of  the  correctness  of  the  decree  is  closed  forever.  United  States  v. 
Halleck,  1  WaU.,  452. 

§367.  The  judgment  of  the  supreme  court  of  appeals  of  Virginia,  denying  a  petition  on 
a  divided  court,  is  such  a  final  judgment  that  a  writ  of  error  lies  to  that  court  from  the 
supreme  court  of  the  United  States  in  a  case  certified  by  the  former  court  to  be  one  over 
which  the  supreme  court  of  the  United  States  has  jurisdiction.  It  is  immaterial,  if  the  case 
is  otherwise  one  over  which  the  supreme  court  of  the  United  States  has  jurisdiction,  whether 
the  state  court  in  rendering  its  decision  was  in  the  exercise  of  its  original  or  of  its  appellate 
jurisdiction.    Hartman  v.  Greenhow,  12  Otto,  674. 

§  368.  In  a  case  of  garnishment  in  aid  of  a  foreign  attachment  in  personam  in  the  district 
court  in  admiralty,  an  issue  was  joined,  and  it  was  held  that  the  fund  in  question  belonged 
to  the  claimant,  and  an  order  was  entered  directing  the  garnishee  to  pay  the  amount  into 
court,  or  enter  into  a  stipulation  to  hold  it  to  abide  the  event  of  the  suit.  From  this  order  an 
appeal  was  taken  to  the  circuit  court.  The  suit  being  finally  decided  against  the  claimant, 
an  appeal  was  also  taken  from  that  decree.  On  motion  in  each  case  to  dismiss  the  appeal,  it 
was  held  that  the  order  in  the  garnishment  case  was  interlocutory  and  not  final,  and  that  con- 
sequently no  appeal  was  maintainable.    Cushing  v.  Laird,  15  Blatch.,  237. 

§  369.  A  writ  of  error  will  not  lie  to  reverse  the  judgment  of  a  lower  court,  where  it  ap- 
pears that,  of  four  defendants  personally  served,  judgment  has  been  rendered  against  only 
three,  and  as  to  the  other  the  case  is  still  undisposed  of.     United  States  v.  Girault,  11  How.,  31. 

§  370.  Mandate. —  An  appeal  from  an  order  of  the  lower  court  entering  the  mandate  on  its 
record  is  irregular,  and  will  be  dismissed.     United  States  v,  Fremont,*  18  How.,  30. 

§  37 1.  The  supreme  court  made  a  decree  against  a  railroad  company  on  a  biU  to  foreclose  a 
mortgage,  the  road  being  in  the  hands  of  a  receiver.     The  mandate  directed  the  lower  court 
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to  enter  its  decree  for  all  the  interest  due,  to  ascertain  the  amount  of  money  in  the  hands  of 
the  receiver,  and  if,  after  applying  this  fund,  there  still  remained  a  balance  of  interest  due,, 
and  in  case  such  balance  was  not  paid  in  one  year,  then  to  enter  an  order  for  the  sale  of  the- 
mortgaged  property.  The  lower  court  found  the  amount  of  interest  due,  directed  payment^ 
and  ordered  sale  on  default,  but  did  not  ascertain  the  amount  of  money  in  the  hands  of  the 
receiver,  nor  apply  the  same  to  the  payment  of  interest  Held,  that  an  appeal  would  lie  from, 
the  decree.    Railroad  Co.  v.  Soutter,*  2  Wall.,  440. 

g  872.  Decree  on  cross-biU.—  Where  a  final  decree  in  a  suit  in  equity  is  inconsistent  with 
a  decree  rendered  on  a  cross-bill  filed  in  the  same  suit,  the  party  filing  such  a  cross-bill  has  a 
right  to  appeal  from  the  final  decree,  though  the  decree  on  the  cross-bill  was  merely  interloc- 
utory ;  and  if  an  appeal  is  refused  in  such  a  case  its  allowance  may  be  enforced  by  manda- 
mus.   Ex  parte  Railroad  Co.,  5  Otto,  324. 

§  878.  Foreclosure.—  A  decree  of  foreclosure  and  sale  is  a  final  decree  within  the  sense  of 
the  act  of  congress  giving  an  appeal  to  the  supreme  court  from  final  decrees.  Whiting  v. 
Bank  of  United  States,  18  Pet.,  15.    See  §§  256,  257,  259. 

§  874.  A  decree  in  a  foreclosure  suit,  which  ascertains  the  amount  due  and  directs  a  sale  in 
default  of  payment,  is  a  final  decree  from  which  an  appeal  lies  from  the  circuit  to  the  supreme 
court.  This  is  true  though  the  decree  directed  that  if  the  interest  and  costs  were  paid,  pro- 
ceedings should  be  stayed  until  further  default  in  the  payment  of  interest.  Though  not 
strictly  a  final  decree  in  the  technical  sense  of  the  word,  yet  it  is  such  within  the  more  liberal 
and  reasonable  rule  of  the  supreme  court.  Bronson  v.  La  Crosse  &  Milwaukee  R'y  Co.,  2 
Black,  529. 

§  876.  In  a  foreclosure  suit,  a  city  claiming  taxes  on  the  property  in  suit  was  allowed  to 
intervene,  and,  after  a  hearing  on  the  merits,  its  claim  was  dismissed.  Other  persons  inter- 
vening, the  final  judgment  allowed  the  claims  of  certain  interveners  and  rejected  all  the 
others,  including  the  city's.  Held,  that  the  order  and  decree  were  judgments  adverse  to  the 
city,  which  concluded  it  till  reversed  or  modified,  and  that  the  city  had  a  right  to  appeal. 
Savannah  v,  Jessup,  16  Otto,  563. 

§  876.  Reference. —  A  decree  found  that  complainants  were  entitled  to  a  permanent  injunc- 
tion against  the  infringement  of  a  patent,  and  for  an  account  of  gains  and  profits,  with  a 
reference  to  a  master  to  take  and  state  an  account  and  report  to  the  court  Held,  that  the 
decree  was  not  final.    Humiston  v.  Stainthorp,*  2  Wall. ,  106.    See  §§  267-269,  271-273,  275-277. 

§  877.  A  provisional  decree  in  admiralty  for  a  certain  amount,  and  a  reference  to  a  com- 
missioner, with  permission  to  either  party  to  move  for  a  decree  on  the  report,  is  not  a  decree 
from  which  an  appeal  will  lie.    The  Yuba,*  4  Blatch.,  814. 

§  378.  Order  subsequent  to  decree.—  An  appeal  may  lie  from  the  overruling  of  a  motion 
to  complete  and  perfect  a  sale.  It  has  never  been  decided  that  in  no  case  arising  after  a  de- 
cree, which  is  final  only  in  the  sense  which  would  allow  it  to  be  appealed,  will  an  appeal  be 
allowed  from  an  order  of  the  court,  however  it  might  aflfect  important  interests,  or  decide 
matters  not  before  the  court  at  the  time  the  first  decree  was  rendered.  Blossom  v.  Railroad 
Co.,  1  Wall.,  655.    See  the  case,  §§  1613-15. 

§  370.  An  appeal  to  the  circuit  court  in  admiralty  causes  lies  only  from  final  decrees;  and 
if  no  appeal  is  taken  from  a  final  decree  of  condemnation,  an  appeal  will  not  lie  from  subse- 
quent proceedings  in  the  cause,  such  as  a  refusal  of  the  court  to  supersede  the  execution 
issued  on  a  judgment  rendered  on  the  bond  or  stipulation.    The  Brig  Hollen,*  1  Mason,  481. 

§  880.  Execation  of  a  decree.—  An  appeal  lies  to  the  supreme  court  from  a  decree  of  the 
circuit  court  which  merely  carries  into  execution  a  former  decree.  But  if  it  appears  on  such 
appeal  that  the  decree  of  foreclosure  and  sale  upon  which  the  decree  in  question  depends  has 
been  reversed,  the  appeal  must  be  dismissed  for  the  reason  that,  the  subject  matter  of  the  de^ 
cree  having  been  destroyed,  there  is  nothing  upon  which  an  appeal  can  act.  Chicago  &  Yin- 
cennes  R'y  Co.  v.  Fosdick,  16  Otto,  88. 

§  881.  Where  an  appeal  does  not  operate  as  a  supersedeaSy  an  appeal  from  a  supplemental 
decree  for  the  execution  of  the  original  decree  will  not  lie.  Carr  v.  Hoxie,  18  Pet.,  460.  See 
the  case,  §  1517. 

§  882.  Pro  forma  decree. —  In  an  admiralty  case  appealed  from  the  district  to  the  circuit 
court,  and  decided  pro  forma  merely  by  the  circuit  judge,  who  had  been  interested  as  counsel 
in  the  case,  the  supreme  court  will  take  jurisdiction  on  appeal  from  the  pro  forma  decree. 
The  Steamer  Oregon,  18  How.,  570. 

§  883.  Intervention. —  No  appeal  lies  from  the  order  of  the  circuit  court  refusing  leave  to 
persons  to  intervene  and  become  parties  to  the  suit.    Ex  parte  Cutting,  4  Otto,  22. 

§  884.  Non-suit.— A  writ  of  error  will  not  lie  from  a  judgment  of  non-suit.  Evans  v. 
Phillips,*  4  Wheat,  73.  And  in  such  case  the  refusal  of  the  court  to  reinstate  the  case  is  not  a 
ground  for  a  writ  of  error.  United  States  v,  Evans,*  5  Cr.,  280;  Welch  v.  Mandeville,*  7 
Cr.,  152. 
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§  885.  Inqnisitton  of  dama^cts.—  A  writ  of  error  lies  from  the  supreme  court  to  the  circuit 
court  of  the  district  of  Columbia  to  review  an  order  quashing  an  inquisition  in  the  nature  of 
the  writ  ad  qiuxi damnum,    Custiss  v,  Georgetown,  etc.,  Turnpike  Co.,  6  Cr.,  235.     See  §  238. 

§  386.  Writ  of  restitution.— The  award  of  a  writ  of  restitution  by  a  court  of  the  United 
States  in  an  action  of  ejectment  is  not  a  final  judgment  to  reverse  which  a  writ  of  error  lies 
from  the  supreme  court.    Smith  v.  Trabue,  9  Pet.,  7.     See  §  254. 

§  387.  Pnibibition.— The  decision  of  the  constitutional  court  of  South  Carolina,  in  a  pro- 
ceeding for  obtaining  a  writ  of  prohibition,  is  a  final  judgment  in  a  *'  suit,"  to  reverse  which 
a  writ  of  error  lies  from  the  supreme  court  of  the  United  States  under  the  twenty  fifth  sec- 
tion of  the  judiciary  act.     Weston  v.  City  Council  of  Charleston,  2  Pet.,  464. 

g  388.  Quashing  execntion.—  A  writ  of  error  does  not  lie  for  the  refusal  of  the  court  below 
to  quash  an  execution.  Such  a  motion  is  addressed  to  the  sound  discretion  of  the  court 
Boyle  V.  Zacharie.  6  Pet.,  655.    See  §  242. 

§  389.  Quaskiinj^  attat^hment.—  The  decision  of  the  circuit  court  discharging  a  rule  to  quash 
an  attachment  is  not  examinable  by  the  supreme  court  on  writ  of  error,  unless  the  ground  of 
the  rule  appears,  and  the  party  had  placed  the  objection  on  the  record  in  a  regular  plea. 
Such  action  of  the  court  is  not  a  final  judgment ;  it  is  a  mere  interlocutory  order,  and  the 
application  therefor  is  addressed  to  the  discretion  of  the  court.  Toland  v.  Sprague,  12 
Pet,  881. 

§  890.  Change  of  venne.—  An  order  changing  the  place  of  trial  from  one  judicial  district 
to  another  is  an  intermediate  and  not  a  final  order,  and  no  appeal  lies  from  it  Nounnan  v. 
Aspinwali,*  1  Utah,  141. 

§  39 1.  Question  of  practice. —  The  question  whether  a  new  complaint  or  declaration  should 
be  filed  in  a  case  after  removal  from  the  state  to  the  United  States  courts,  is  one  of  practice, 
and  the  decision  is  not  a  proper  subject  for  a  writ  of  error.  Insurance  Company  v.  Weide, 
9  WaU.,  680. 

§  392.  Refusal  to  qnash  bond.— A  writ  of  error  will  not  lie  from  an  order  of  the  circuit 
court  refusing  to  quash  a  forthcoming  bond.  Such  an  order  is  not  a  judgment.  Amis  v. 
Smith,  16  Pet,  814. 

§  393.  Ti-averse  of  »fildavit  in  attachment.—  Proceedings  upon  a  traverse  of  an  affidavit  for 
an  attachment  in  a  territorial  court,  which  go  to  the  right  of  the  plaintiff  to  maintain  his 
attachment,  but  which  are  independent  of  the  merits  of  his  claim,  are  interlocutory  merely, 
and  are  in  effect  a  plea  in  abatement,  and  though  an  appeal  in  such  cases  lies  to  the  territo- 
rial supreme  court  by  the  laws  of  the  territory,  yet  the  judgment  of  the  territorial  supreme 
court  thereon  is  not  reviewable  by  writ  of  error  in  the  supreme  court  of  the  United  Siates. 
Leitensdorfer  v,  Webb,  20  How.,  la*). 

§  394.  3Iatters  of  discretion. —  A  writ  of  error  will  not  lie  from  the  order  of  a  court  refus- 
ing a  motion  for  an  exoneretur  of  bail  in  a  scire  facias.  Such  a  motion  is  addressed  to  the 
equitable  discretion  of  the  court,  founded  on  its  rules  of  practice,  and  no  error  can  be  as- 
signed on  the  refusal  of  the  motion,  because  a  writ  of  error  can  bring  up  nothing  but  ques- 
tions of  law,  and  not  questions  of  equity  arising  out  of  the  rules  and  practice  of  courts. 
Morsell  v.  Hall,  18  How.,  215. 

§  395.  Motions  to  allow  a  bill  of  exceptions  to  take  the  matter  to  the  supreme  court  in  pat- 
ent cases,  where  the  damages  allowed  are  less  than  $2,000,  are, addressed  to  the  sound  discre- 
tion of  the  court,  and  should  only  be  allowed  where  the  point  involved  is  the  construction  of 
the  patent  law  itself,  and  then  only  in  a  doubtful  case.     Allen  v.  Blunt,  2  Woodb.  &  M.,  165. 

§  396.  The  refusal  of  the  trial  court  to  amend  a  verdict  is  a  mere  exercise  of  discretion, 
and  is  not  the  subject  of  a  writ  of  error.    Steams  v,  Barrett,  1  Mason,  169. 

§397.  The  granting  of  a  rehearing  is  always  a  matter  within  the  discretion  of  the  court, 
and  an  order  overruling  a  motion  for  a  rehearing  is  not  appealable.  Buffington  v,  Harvey,  5 
Otto,  100. 

§  398.  A  writ  of  error  from  the  supreme  court  to  the  circuit  court  does  not  lie  from  the  re- 
fusal by  the  circuit  court  of  an  amendment  extending  the  length  of  the  term  in  an  action  of 
ejectment,  even  though  it  should  clearly  appear  that  such  refusal  was  erroneous.  Walden  v. 
Craig,  »  Wheat,  578. 

§  399.  Costs.—  The  allowance  or  non-allowance  of  costs  being  within  the  discretion  of  the 
court,  an  appeal  will  not  lie.    Taylor  v.  Woods,*  8  Woods,  146. 

§  400.  No  appeal  lies  from  a  decree  in  admiralty  awarding  costs  and  expenses.  These  are 
not  matters  regulated  by  positive  law,  but  are  allowed  in  the  sound  discretion  of  the 
court.    Canter  v.  American  Insurance  Co.,  8  Pet..  819. 

§401.  An  appeal  lies  to  the  supreme  court  from  an  order  of  the  circuit  court  allowing 
costs  out  of  a  particular  fund  in  court.    Trustees  v.  Greenough,  15  Otto,  527. 

g  402.  No  appeal  lies  from  a  mere  decree  respecting  costs  and  expenses.  So  where  an 
action  for  infringement  of  a  patent  was  not  decided  until  the  paixilit  had  expired,  and  only  a 

581 


§§403-419.  APPEALS  AND  WRITS  OF  ERROR. 

judgment  fpr  cojtts  could  be  rendered,  the  supreme  court  will  affirm  the  decree  without  ex- 
amining the  merits.  Elastic  Fabrics  Company  v.  Smith,  10  Otto,  111 ;  Paper  Bag  Machine 
Company  v,  Nixon,  15  Otto,  772. 

§  403.  The  decree  of  the  circuit  court  allowing  costs  and  expenses  to  a  complainant,  who, 
being  jointly  interested  with  others  in  a  common  fund,  brings  suit  to  save  it  from  misappro- 
priation, is  pro  tanto  a  final  decree,  and  one  from  which  an  appeal  lies  to  the  supreme  court. 
Trustees  v.  Greenough,  15  Otto,  531. 

§  404.  Reversing:  and  remanding. —  A  writ  of  error  will  not  lie  to  a  state  court  to  remove 
a  judgment  which  merely  reverses  and  remands  the  cause  for  a  new  trial.  Parcels  v.  John- 
son,* 20  Wall..  653.     See  §§  247-250. 

§  405.  An  appeal  or  writ  of  error  will  not  lie  from  an  erroneous  order  setting  aside  a  final 
judgment  and  remanding  the  case  for  further  proceedings ;  but  on  error  from  the  judgment 
as  finally  rendered,  the  erroneous  order  may  be  examined  and  revised.  Cough lin  v.  District 
of  Columbia,*  16  Otto,  7. 

§  406.  A  decree  of  the  supreme  court  of  probate,  which  simply  reverses  the  decree  of  dis- 
tribution of  the  court  below,  and  remits  the  cause  for  further  proceedings,  does  not  make 
any  final  decision  ajs  to  the  rights  of  the  parties,  and  leaves  their  rights  and  interests  precisely 
as  they  were  before  the  original  decree  was  made.     Harvey  v.  Richards,  2  Gall.,  228. 

g  407.  Writs  of  error  and  appeals  lie  from  the  order  of  the  circuit  court  remanding  to  a 
state  court  a  suit  removed  to  it  therefrom,  in  actions  at  law  and  in  suits  in  equity,  respect- 
ively, without  regard  to  the  amount  in  controversy.     Babbitt  v.  Clark,  13  Otto,  609. 

§  40h.  a  case  removed  from  a  state  court  to  a  circuit  court  was  remanded  by  the  latter  for 
want  of  jurisdiction.  Held^  that  a  writ  of  error  would  not  lie ;  that  a  mandamus  is  the  proper 
remedy.     Railroad  Co.  t?.  WiswaU,*  23  Wall.,  507. 

g  409.  An  appeal  lies  from  the  orphans'  court  of  the  District  of  Columbia  to  the  circuit  court 
from  an  order  reviewing  and  affirming  a  former  decision.     Mauro  v,  Ritchie,  3  Cr.  C.  C,  153. 

§  4 10.  New  trial. —  An  appeal  will  not  lie  from  an  order  refusing  a  new  trial.  Cambustion 
v.  United  States,  5  Otto,  285 ;  United  States  v.  Wood,*  1  MacArth..  243 ;  Defoult  v.  Gorman,* 
1  Minn.,  308 ;  Warner  v.  Norton,  20  How.,  461 ;  Barr  v.  Gratz,  4  Wheat.,  220.     See  §§  243,  245. 

§  41 1.  The  decision  of  the  court  in  granting  or  refusing  a  new  trial  is  not  the  proper  sub- 
ject of  a  bill  of  exceptions.  Pomeroy  v.  Bank  of  Indiana,*  1  Wall.,  592;  Cooper  v.  Omo- 
hundro,*  19  WaU.,  65. 

§  41 2.  And  it  is  not  material  in  such  a  case  that  the  motion  for  new  trial  was  blended  with 
one  to  arrest  the  judgment,  as  such  a  motion  ought  regularly  to  be  made  before  the  judg- 
ment is  entered.  Motions  in  arrest  at  common  law  were  made  after  verdict  and  before  judg- 
ment, and  it  is  quite  clear  that  the  refusal  to  grant  such  a  motion  after  judgment,  in  case 
where  the  finding  of  the  circuit  court  is  general,  cannot  be  regarded  as  a  ruling  made  in  the 
progress  of  the  trial.    Cooper  v.  Omohundro,  supra. 

g  413.  An  appeal  will  not  lie  from  a  refusal  to  open  a  decree.  Brockett  v,  Brockett,  2 
How.,  238  (§§  1513-16; ;  MCMicken  v,  Perin,  18  How.,  511. 

g  414.  The  judgment  of  a  territorial  court  was  for  defendant  in  ejectment,  and  afterwards 
a  motion  for  a  new  trial  was  overruled,  and  on  appeal  the  supreme  court  of  the  territory 
affirmed  the  judgment  of  the  lower  court.  On  writ  of  error  from  the  United  States  supreme 
court  the  only  judgment  found  in  the  record  was  a  general  judgment  for  defendant  in 
ejectment.  Hdd,  that  the  supreme  court  had  jurisdiction,  inasmuch  as  the  judgment  in  the 
record  did  not  purport  to  be  merely  a  judgment  affirming  the  order  overruling  the  motion  for 
a  new  trial.     Sparrow  r.  Strong,  3  Wall.,  97.     See  the  case,  gg  611-13. 

g  415.  The  decision  of  the  district  court  on  a  motion  for  a  new  trial,  which  was  excepted 
to,  cannot  be  reviewed  by  the  supreme  court  on  a  writ  of  error  to  the  district  court.  Such  a 
motion  is  addressed  to  the  sound  discretion  of  the  court,  on  a  consideration  of  the  evidence 
before  the  jury ;  and  the  supreme  court  can  no  more  control  that  discretion  than  when  it  is 
exercised  by  the  circuit  court  in  granting  continuances  or  amendments  of  the  pleadings. 
Doswell  V.  De  La  Lanza,  20  How.,  32. 

g  416.  Injunction. —  An  appeal  will  not  lie  from  an  interlocutory  decree  dissolving  an  in- 
junction. Clark  V,  Shelton,*  Hemp.,  207;  Hiriart  v.  Ballon,  9  Pet.,  156;  Young  r.  Grundy, 
16Cr.,52.     See  §§  239,  240. 

g  417.  The  granting  of  a  temporary  injunction  is  a  matter  within  the  discretion  of  the 
court,  and  no  appeal  lies  from  an  order  refusitig  to  grant  such  an  injunction.  Buffington  v. 
Harvey,  5  Otto,  100. 

§  418.  A  decree  dissolving  an'injunction  and  awarding  costs  and  damages,  but  not  dismiss- 
ing the  bill,  is  not  a  final  decree  from  which  an  appeal  will  lie.  McCoUum  v.  Eager,  2  How., 
61.     See  the  case,  g§  103,  104. 

g  41 9.  It  seems  that  the  action  of  the  circuit  court  in  granting  a  temporary  injunction  will 
not  be  reviewed  by  the  supreme  court  except  upon  appeal  from  the  final  decree.    A  manda- 
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mu8  to  the  court  below  in  such  a  case  is  improper,  because  it  would  thereby  be  performing 
the  functions  of  an  appeal.    Ex  parte  Schwab,  8  Otto,  241. 

§  420.  A  decree  affirming  an  order  refusing  an  injunction,  without  dismissing  the  bill,  is 
not  final,  and  a  writ  of  error  will  not  lie.  Reddall  v.  Bryan,  24  How.,  421.  See  the  case, 
§§  905,  906. 

5.  In  Criminal  Cases. 

SUMMA.RY  —  Jurisdiction  must  be  conferred  by  law,  §§  421,  422.—  Writ  of  error  will  not  lie  to 
circuit  court,  §  423. —  Pouyer  of  circuit  court  to  eocamine  judgments  of  district  court,  §  424. 

§421.  The  supreme  court  will  only  review  those  judgments  of  the  circuit  court  of  the 
District  of  Columbia  a  power  to  re-examine  which  is  expressly  given  by  lav/ ;  it  will  not  re- 
view a  judgment  in  a  criminal  case.     United  Stat^  v.  More,  §§  425,  426. 

§  422.  An  affirmative  description  of  the  powers  of  the  supreme  court  is  understood  as  pro- 
hibiting the  exercise  of  other  powers.    Ibid, 

§  423.  A  writ  of  error  will  not  lie  from  the  supreme  court  to  the  circuit  court  in  a  criminal 
case.    United  States  v,  Plumer,  §  427. 

§  424.  The  circuit  court  has  no  power  to  re-examine,  reverse,  set  aside  and  annul  its  own 
judgments  in  a  criminal  case,  on  writ  of  error  coram  vobis.  But  in  this  case,  in  speaking  of 
the  power  to  grant  new  trials  and  to  arrest  the  judgment,  the  court  said:  **  Extreme  cases 
may  be  imagined  where  the  court  would  be  justified  in  exercising  that  extraordinary  power, 
as  if  it  appeared  that  the  act  of  congress  under  which  the  indictment  was  drawn  had  been  re- 
pealed, or  if  it  appeared  in  a  case  like  the  present  that  the  person  alleged  to  have  been  killed 
was  in  full  life.  Influenced  by  that  consideration,  and  in  view  of  the  fact  that  a  motion  in  ar- 
rest of  judgment  as  well  as  a  motion  for  a  new  trial  was  seasonably  made  in  the  case,  and 
withdrawn  and  waived,  the  court  will  examine  the  several  causes  of  error  set  forth  in  the  as- 
signment annexed  to  the  petition."    United  States  v.  Plumer,  §§  428-437. 

UNITED  STATES  v,  MORE. 
(3  Cranch,  159-174.     1805.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. — This  is  an  indictment  against  the  defendant  for  taking 
fees  under  color  of  his  office  as  a  justice  of  the  peace  in  the  District  of  Colum- 
bia. A  doubt  has  been  suggested  respecting  the  jurisdiction  of  this  court  in  ap- 
peals on  writs  of  error  from  the  judgments  of  the  circuit  court  for  that  district 
in  criminal  cases,  and  this  question  is  to  be  decided  before  the  court  can  inquire 
into  the  merits  of  the  case. 

§  425.  An  affirmiative  description  of  the  powers  of  the  supreme  court  is  under- 
stood as  prohibiting  the  exercise  of  other  powers,  (a) 

In  support  of  the  jurisdiction  of  the  court,  the  attorney-general  has  adverted 
to  the  words  of  the  constitution,  from  which  he  seemed  to  argue  that,  as  crimi- 
nal jurisdiction  was  exercised  by  the  courts  of  the  United  States  under  the  de- 
scription of  "  all  cases  in  law  and  equity  arising  under  the  laws  of  the  United 
States,",  and  as  the  appellate  jurisdiction  of  this  court  was"  extended  to  all  enu- 
merated cases  other  than  those  which  might  be  brought  on  originally,  '*  with 
such  exceptions  and  under  such  regulations  as  the  c(ingress  shall  make,"  that 
the  supreme  court  possessed  appellate  jurisdiction  in  criminal  as  well  as  civil 
cases,  over  the  judgments  of  every  court,  whose  decisions  it  would  review,  un- 
less there  should  be  some  exception  or  regulation  made  by  congress .  which 
should  circumscribe  the  jurisdiction  conferred  by  the  constitution.  This  argu- 
ment would  be  unanswerable  if  the  supreme  court  had  been  created  by  law 
without  describing  its  jurisdiction.     The  constitution  would  then  have  been  the 

(a)  A  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to  the  supreme  court  of  the  territory  of 
Utah  to  review  a  sentence  of  death  pronounced  for  mimler.    Wiggins  v.  People,  etc.,  in  Utah,  8  Otto,  465. 
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only  standard  by  which  its  powers  could  l>e  tested,  since  there  would  be  clearly 
no  congressional  regulation  or  exception  on  the  subject.  But  as  the  jurisdic- 
tion of  the  court  has  been  described,  it  has  been  regulated  by  congress,  and  an 
affirmative  description  of  its  powers  must  be  understood  as  a  regulation  under 
the  constitution  prohibiting  the  exercise  of  other  powers  than  those  described. 
Thus  the  appellate  jurisdiction  of  this  court  from  the  judgments  of  the  circuit 
courts  is  described  affirmatively.  No  restrictive  words  are  used.  Yet  it  has 
never  been  supposed  that  a  decision  of  a  circuit  court  could  be  reviewed  un- 
less the  matter  in  dispute  should  exceed  the  value  of  $2,000.  There  are  no 
words  in  the  act  restraming  the  supreme  court  from  taking  cognizance  of  causes 
under  that  sum;  their  jurisdiction  is  only  limited  by  the  legislative  declaration 
that  they  may  re-examine  the  decisions  of  the  circuit  court  where  the  matter 
in  dispute  exceeds  the  value  of  $2,000.  This  court,  therefore,  will  only  review 
those  judgments  of  the  circuit  court  of  the  District  of  Columbia  a  power  to  re- 
examine which  is  expressly  given  by  law. 

§  i26.  A  writ  of  error  wiU  not  lie  to  the  circuit  court  of  the  District  of  Co- 
himbia  in  a  criminal  case. 

On  examining  the  act  "concerning  the  District  of  Columbia"  [2  Stats,  at 
Large,  103J,  the  court  is  of  opinion  that  the  appellate  jurisdiction  granted  by 
that  act  is  confined  to  civil  cases.  The  words  "  matter  in  dispute  "  seem  ap- 
propriated to  civil  cases,  where  the  subject  in  contest  has  a  value  beyond  the 
sum  mentioned  in  the  act.  But  in  criminal  cases  the  question  is  the  guilt  or 
innocence  of  the  accused,  and  although  he  may  be  fined  upwards  of  $100,  yet 
that  is  in  the  eye  of  the  law  a  punishment  for  the  offense  committed,  and  not 
the  particular  object  of  the  suit. 

The  writ  of  error,  therefore,  is  to  be  dismissed,  this  court  having  no  jurisdic- 
tion of  the  case. 

UNITED  STATES  r.  PLUMER. 

(Circuit  Court  for  Massachusetts:  8  Clifford,  1-28.     1859.) 

Opinion  by  Clifford,  J. 

Statement  of  Facts. —  Plumer,  the  petitioner,  with  three  others,  to  wit, 
William  11.  Carther,  William  Herbert  and  Charles  H.  Stanley,  on  the  30th  of 
October,  1858,  was  indicted  for  the  crime  of  murder  committed  on  board  the 
ship  Junior  on  the  high  seas.  He  was  charged  as  principal,  and  the  other  three 
were  joined  in  the  same  indictment  a«  principals  in  the  second  degree.  They 
were  all  seamen  on  board  the  ship  Junior,  an  American  vessel  employed  in  a 
whaling  voyage,  and  the  charge  was  that  the  prisoners,  on  the  26th  of  December, 
1857,  on  the  high  seas,  when  the  ship  was  in  the  Indian  Ocean,  out  of  the  jurisdic- 
tion of  any  particular  state,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, murdered  Archibald  Mellen,  the  master  of  the  vessel.  Having  been 
first  brought  into  the  district  of  Massachusetts  after  committing  the  offense, 
they  were  indicted  in  the  circuit  court  for  that  district,  under  the  fourth  section 
of  the  act  of  the  3d  of  March,  1825,  and  the  petitioner  was  found  guilty  by  the 
verdict  of  the  jury  of  the  crime  as  charged  in  the  indictment,  but  the  other 
three  were  found  guilty  of  manslaughter,  and  not  guilt}'-  of  the  principal  charge. 
Subsequent  to  the  verdict  and  before  sentence,  the  petitioner  filed  a  motion  for 
new  trial,  alleging  errors  in  the  rulings  of  the  court,  and  also  a  motion  in  arrest 
of  judgment,  alleging  defects  in  the  indictment,  but  both  motions  were  after- 
wards withdrawn  by  the  advice  of  his  counsel,  and  at  his  own  personal  request 
made  in  open  court.    Pending  these  motions,  further  proceedings  in  the  case 
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were  suspended,  but  when  they  were  waived  and  withdrawn,  the  district  at- 
torney moved  for  sentence,  and  the  prisoner  was  set  at  the  bar  for  that  purpose. 
Inquiry  was  then  made  of  the  prisoner  by  the  clerk,  pursuant  to  the  order  of 
the  court,  whether  he  had  anything  to  say  why  sentence  of  death  should  not 
be  pronounced  against  him;  and  the  court  having  heard  and  attentively  consid- 
ered his  reply,  and  perceiving  nothing  therein  to  create  any  doubt  as  to  the 
legality  of  his  conviction,  proceeded  to  pronounce  against  him  the  sentence  of 
•death  set  forth  in  the  record  as  required  by  law.  Throughout  the  trial  both 
judges  of  the  circuit  court  were  present,  and  every  ruling  and  proceeding  in 
the  trial  were  fully  approved  by  both  judges. 

§  427.  A  writoferrcS^wiU  not  lie  from  the  supreme  court  to  the  circuit  court 
in  a  criminal  case. 

Application  is  now  made  to  the  presiding  justice  at  chambers  for  the  allow- 
ance of  a  writ  of  error  from  the  supreme  court  to  the  circuit  court  to  remove 
the  cause  into  the  supreme  court  for  the  correction  of  certain  alleged  errors  in 
the  record,  process  and  proceedings  in  the  trial,  as  specified  in  the  paper  ac- 
companying the  petition  called  the  assignment  of  errors.  Some  of  the  alleged 
errors  are  substantially  the  same  as  those  which  were  set  forth  in  the  motion 
for  new  trial,  and  others  ate  substantially  the  same  as  those  set  forth  in  the  motion 
previously  filed  in  arrest  of  judgment,  both  of  which  were  waived  and  with- 
drawn before  sentence.  As  assigned  in  the  paper  filed  with  the  petition,  the 
errors  are  fifteen  in  number;  and  the  several  assignments  have  all  been  very 
fully  and  ably  argued  by  counsel  appearing  in  behalf  of  the  petitioner;  but  I 
do  ndt  think  it  proper  to  decide  the  questions  presented  in  the  assignment  of 
errors,  nor  any  one  of  them,  as  I  am  of  the  opinion  that  a  writ  of  error  will 
not  lie  from  the  supreme  court  to  the  circuit  court  in  a  criminal  case,  and, 
consequently,  that  the  judges  of  the  circuit,  whether  sitting  in  court  or  at 
chambers,  have  no  jurisdiction  to  grant  the  prayer  of  the  petition.  The  power 
to  allow  a  writ  of  error,  after  final  judgment  in  a  civil  action,  is  impliedly 
vested  in  a  judge  of  the  circuit  court  by  the  twenty-second  section  of  the 
judiciary  act,  subject  to  the  conditions  therein  specified,  and  no  doubt  is  enter- 
tained that  the  writ,  in  all  cases  falling  within  that  section,  may  be  allowed  by 
either  of  the  judges  of  the  circuit  court,  as  well  when  the  hearing  is  at  cham- 
bers as  when  the  application  is  presented  in  opsn  court.  An  argument  upon 
that  point  is  unnecessary;  but  the  prayer  of  the  petition  is  denied  expressly 
upon  the  grounds  that  the  circuit  court  cannot  grant  a  bill  of  exceptions  in  a 
criminal  case,  and  that  a  writ  of  error  from  the  supreme  court  to  the  circuit 
court  will  not  lie  to  remove  the  judgment  of  the  circuit  court  in  such  a  case 
into  the  supreme  court  for  re-examination.  Bills  of  exceptions  in  the  federal 
courts  are  required  to  be  drawn  as  at  common  law,  under  the  statute  of  West- 
minster 2  (13  Edw.  I,  c.  31),  passed  in  the  year  1285,  and,  of  course,  they 
must  be  taken  during  the  trial  and  before  the  jury  retire  from  the  bar,  and 
must  be  seasonably  sealed  by  the  judge  as  therein  required.  1  Pick.  Stat.,  206; 
2  Tidd.  Prac,  862;  1  Arch.  Prac.  (11th  ed.),  443;  2  Bac.  Abr.,  113.  Except 
tions  under  that  statute  were  never  allowed  in  criminal  cases  in  the  courts  of 
thQ  parent  country,  and  from  the  moment  it  was  adopted  as  the  rule  of  decis- 
ion in  the  federal  courts  to  the  present  time,  its  application,  without  any  ex- 
ception, has  uniformly  been  confined  to  civil  actions.  1  Chitt.  Cr.  L.,  622; 
1  Lev.,  68;  1  Sid.,  65;  Rex  v.  Stratten,  21  How.  St.  Tr.,  1187;  United  States  v. 
Oibert,  2  Sumn.,  22;  The  People  v.  Holbrook,  13  John.,  90;  Ex  parte  Barker, 
7  Cow.,  143;  People  v.  Vermilyea,  7  Cow.,  108;  1  Phil.  Ev.,  997. 
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Authority  to  grant  writs  of  error  to  the  circuit  courts  to  remove  criminal 
cases  into  the  supreme  court  for  re-examination  in  matters  of  law  might  unr 
doubtedly  be  vested  in  the  justices  of  the  supreme  court,  but  the  insuperable 
diflBoulty  in  the  way  of  exercising  any  such  power  at  the  present  time  is,  that 
congress  has  not  conferred  any  such  jurisdiction.  Such  judicial  power  as 
belongs  to  the  United  States  was  created  by  the  constitution,  and  the  provision 
is  that  it  shall  be  vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the 
congress  may,  from  time  to  time,  ordain  and  establish;  and  the  second  section 
of  the  same  article  provides  that  the  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  constitution,  the  laws  of  congress,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority,  and  to  all  the  other  cases  and 
controversies  therein  enumerated,  subject,  of  course,  to  the  rule  of  construction 
and  the  limitation  in  the  eleventh  article  of  the  amendments.  Obviously,  the 
words  "all  cases  in  law"  are  comprehensive  enough  to  include  criminal  case* 
as  well  as  civil  actions,  but  the  difficulty  in  assuming  jurisdiction^  without  an 
act  of  congress,  arises  from  the  provision  contained  in  a  subsequent  clause  of  the 
same  section,  which  will  presently  be  noticed.  Original  cognizance  of  all  cases 
affecting  ambassadors,  other  public  ministers  and  cousuls,  and  those  in  which 
a  state  shall  be  a  party,  is  confided  to  the  supreme  court  without  any  qualifica- 
tion ;  but  the  provision  in  respect  to  the  appellate  jurisdiction  of  that  court  is 
that,  "  in  all  the  other  cases  before  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  under 
such  regulations,  as  the  congress  shall  make."  No  dispute,  it  would  seem,  can 
ever  arise  as  to  the  original  jurisdiction  of  the  supreme  court,  as  it  is  conferred 
in  unambiguous  terms  and  without  any  qualification,  and  the  cases  to  which  it 
extends  are  specifically  enumerated;  but  the  language  employed  in  describing 
the  appellate  jurisdiction  of  that  tribunal  is  not  qi^ito  so  cautiously  guarded, 
and  it  is  conferred  subject  to  such  exceptions  as  congress  may  make,  and  must 
be  exercised  under  such  regulations  as  congress  may  prescriba.  Unexplained, 
it  would  extend  in  all  cases  to  the  facts  of  the  case  as  well  as  to  the  law;  but 
the  next  clause  of  the  same  section  provides  that  the  trial  of  all  crimes,  except 
in  cases  of  impeachment,  shall  be  by  jury;  and  the  seventh  amendnient  ordains 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  than  according  to 
the  rules  of  the  common  law.  Parsons  v,  Bedford  et  al.,  3  Pet.,  447,  448. 
Exceptions  to  the  appellate  jurisdiction  of  the  supreme  court,  as  conferred  in 
the  second  section  of  the  third  article  of  the  constitution,  it  is  conceded,  may 
be  made  by  congress,  but  the  argument  is  that  none  have  been  made;  and  thfe 
petitioner  insists  that,  until  exceptions  are  made  by  congress,  the  appellate 
jurisdiction  of  the  supreme  court  extends  to  all  cases  whatsoever,  civil  or  crim- 
inal, arising  under  the  constitution  and  laws  of  the  United  States,  except  such 
as  are  included  in  the  original  jurisdiction  of  that  court.  Ingeniously  put  and 
well  argued  as  the  proposition  has  been,  the  court  might  hesitate  to  reject  it, 
if  the  question  was  re«  integraj  but  it  is  not,  as  is  very  properly  conceded  by  the 
petitioner.  Even  viewed  as  a  theory  of  new  impression,  the  argument  in  sup- 
port of  it  is  not  satisfactory,  as  it  assumes  that  the  jurisdiction  exists  unless  it 
be  shown  that  it  is  excluded  by  some  express  exception  in  an  act  of  congress. 
Separated  from  the  closing  sentence  of  the  plause  in  question,  the  construction 
suggested  might  be  correct;  bnt  the  whole  clause  must  be  read  as  it  stands, 
and,  when  so  read,  it  is  as  clear  that  the  appellate  jurisdiction  of'  the  supreme 
court,  if  congress  legislates  upon  the  subject,  must  be  exercised  under  such  reg- 
ulations as  congress  shall  prescribe,  as  it  is  that  the  appellate  jurisdiction  is  con- 
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ferred  with  such  exceptions  as  congriess  shall  make.  Undoubtedly,  the  powers  of 
the  supreme  court,  both  original  and  appellate,  are  given  by  the  constitution,  and 
not  by  the  judiciary  act,  as  is  sometimes  supposed;  but  the  appellate  jurisdiction 
of  that  tribunal  is  limited  and  regulated  by  the  judiciary  act,  and  other 
kindred  acts  upon  the  same  subject.  Had  congress  organized  the  supreme 
court  without  any  regulations  as  to  the  manner  in  which  the  court  should  exer- 
cise its  powers,  the  appellate  jurisdiction  of  the  court,  as  conferred  in  the  con- 
stitution, would  have  been  as  untrammeled  as  its  original  jurisdiction  has  been 
throughout  our  judicial  history.  Difficulties  and  embarrassments  for  want  of 
such  regulations  would  undoubtedly  have  been  encountered  at  every  step;  but 
the  better  opinion  is,  that  congress  cannot  defeat  the  appellate  jurisdiction  of  the 
supreme  court  by  omitting  to  enact  regulations  for  its  exercise,  as  authorized 
by  the  constitution.  Congress,  it.  is  true,  has  not  declared  in  express  terms  that 
the  appellate  jurisdiction  of  the  supreme  court  shall  not  extend  to  criminal  cases, 
nor  to  civil  actions  or  suits  in  equity  where  the  matter  in  dispute,  exclusive  of 
costs,  does  not  exceed  the  sum  or  value  of  $2,000 ;  but  congress  has  described 
affirmatively  the  appellate  jurisdiction  of  that  court,  and  that  affirmative 
description  has  always  been  held  "  to  imply  a  negative  on  the  exercise  of  such 
appellate  power  as  is  not  comprehended  within  it."  United  States  v.  More, 
3  Cranch,  170;  Durousseau  v.  United  States,  6  Cranch,  314. 

Original  cognizance,  concurrent  with  the  courts  of  the  several  states,  is  con- 
ferred upon  the  circuit  courts,  by  the  eleventh  section  of  the  judiciary  act,  of 
all  suits  of  a  civil  nature,  at  common  law  or  in  equity,*  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  sum  or  value  of  $500,  and  the  United 
States  are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  between 
a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state. 
1  Stat,  at  Large,  78. 

Unquestioned  power  is  also  conferred  upon  the  supreme  court,  by  the  twenty- 
second  section  of  the  same  act,  to  re-examine  upon  writ  of  error  final  judgments 
in  civil  actions  rendered  in  a  circuit  court,  where  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  the  sum  or  value  of  $2,000;  and  detailed  regulations  are 
enaoted,  prescribing  the  steps  to  be  taken  in  suing  out  the  writ,  and  defining 
the  manner  of  exercising  the  power,  as  contained  in  the  same  and  subsequent 
sections  of  that  act;  but  they  all  have  respect  to  the  removal  of  civil  actions 
at  common  law,  suits  in  equity,  or  causes  of  admiralty  and  maritime  jurisdic-, 
tion.  Criminal  cases  are  not  even  mentioned  in  those  regulations,  nor  is  any 
one  of  them  of  a  character  to  be  applied  in  the  removal  of  an  indictment  or 
judgment  in  a  criminal  case  from  the  circuit  court  into  the  supreme  court  for 
re-examination.  Viewed  in  the  light  of  those  regulations,  as  the  case  should 
be,  the  implication  is  very  strong  that«ongress  at  that  time  did  not  intend  that 
the  appellate  jurisdiction  of  the  supreme  court,  as  therein  described,  should  ex- 
tend to, any  cases  other  than  those  to  which  those  regulations  applied;  and  the 
presumption  that  criminal  cases  were  intentionally  excepted  therefrom  is  much 
strengthened  by  the  fact  that  the  original  jurisdiction  of  the  circuit  courts 
over  crimes  and  offenses  cognizable  under  the  authority  of  the  United  States, 
is  conferred  by  the  same  section  in  that  act  which  gives  those  courts  original 
cognizance,  concurrent  with  the  courts  of  the  several  states,  of  suits  of  a  civil 
nature  at  common  law  and  in  equity.  1  Stat,  at  Large,  78.  Ample  provision 
was  made  in  that  act  for  the  re-examination  of  final  judgments  and  decrees  in 
civil  actions  and  suits  in  equity,  and  in  causes  of  admiralty  and  maritime  juris- 
diction, where  the  matter  in  dispute,  exclusive  of  .costs,  exceeds  th^  sum  or 
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valne  of  $2,000 ;  but  no  provision  is  made  for  the  re-examination  of  criminal 
•cases,  or  of  oases  of  a  civil  nature,  of  any  kind  whatsoever,  where  the  matter 
in  dispute  is  less  than  the  sum  or  value  prescribed  in  the  twenty-second  section 
of  that  act. 

Alterations  have  since  been  made  in  the  regulations  upon  that  subject,  such 
as  substituting  appeals  in  the  place  of  writs  of  error  for  the  removal  into  the 
supreme  court  of  decrees  in  equity,  and  decrees  in  admiralty  cases,  and  of 
prize  or  no  prize,  and  for  writs  of  error  in  revenue  cases,  irrespective  of  the 
amount  in  dispute;  but  none  of  the  new  regulations  afford  any  support  to  the 
present  application,  or  give  any  countenance  whatever  to  the  theory  that  a 
writ  of  error  under  any  circumstances  will  lie  in  a  criminal  case  to  a  circuit 
court.  Eepeated  decisions  of  the  supreme  court  have  established  the  opposite 
rule,  and  those  decisions  have  been  too  long  acquiesced  in  as  sound  expositions 
of  the  judiciary  act  to  be  changed  without  an  act  of  congress.  Esu  parte 
Kearney,  7  Wheat.,  42;  Ec  parte  Watkins,  3  Pet.,  201;  Forsyth  v.  United 
States,  9  How.,  571;  In  re  S.  C,  14  How.,  120;  Ec parte  Watkins,  7  Pet.,  568; 
Ex  parte  Gordon,  1  Black,  505;  Bish.  on  Cr.  Proceed.,  §  940. 

Efforts  have  been  made  in  congress  at  different  periods  to  extend  the  appel- 
late jurisdiction  of  the  supreme  court  so  as  to  include  criminal  case^,  but  the 
measure  has  never  received  much  support,  as  it  was  foreseen  that  it  would  in- 
crease the  business  of  that  court  beyond  what  the  judges  could  accomplish, 
and  would  necessarily  lead  to  such  delays  as  would  tend  to  defeat  the  great 
purpose  intended  to  be  accomplished  in  the  admmistration  of  criminal  justice. 
Petition  denied. 

UNITED  STATES  v.  PLUMER. 
(Circuit  Ck>urt  for  Massachusetts:  8  Clifford,  28-71.    1859.) 

Opinion  by  Clifford,  J. 

Statement  of  Facts. —  Prior  to  the  filing  of  the  petition  in  this  case  the 
prisoner  had  been  indicted  and  convicted  in  the  circuit  court  for  this  district 
of  the  crime  of  wilful  murder  upon  the  high  seas,  and  out  of  the  jurisdiction 
of  any  particular  state,  and  having  waived  and  withdrawn  the  respective  mo- 
tions for  new  trial  and  in  arrest  of  judgment  which  he  filed  subsequent  to  the 
^verdict  of  the  jury,  he  had  been  sentenced  by  the  court  to  suffer  the  punish- 
ment of  death,  as  provided  by  the  act  of  congress  under  which  the  indictment 
against  him  was  found.  4  Stat,  at  Large,  116.  Convicted,  by  the  verdict  of 
the  jury,  of  the  crime  charged  in  the  indictment,  and  having  received  thefinftl 
sentence  of  the  law,  he  was  remanded  to  prison  under  a  warrant  issued  in  due 
form  for  that  purpose,  where  he  remained  awaiting  the  execution  of  the  sen- 
tence until  the  2d  of  July,  1859,  when  the  petition  in  this  case  was  filed. 
Though  the  prisoner  had  withdrawn  the  motions  usually  employed  in  criminal 
cases  to  correct  errors  in  the  rulings  and  instructions  of  the  court,  and  for  ar- 
resting the  judgment  when  the  indictment  is  defective  and  insutficient,  he  still 
insists  that  there  are  defects  and  errors  in  the  process  and  proceedings,  and  also 
in  the  record  and  judgment  in  the  case,  as  set  forth  in  the  paper  annexed  to 
the  petition,  and  marked  "  assignment  of  errors,"  and  prays  the  court  that  "  the 
record  and  judgment  may  be  set  aside,  reversed,  stayed,  respited,  reprieved,  an- 
nulled, and  held  for  naught,  and  that  he  may  be  discharged  thereof,  and  be 
suffered  to  go  without  day."  Eighteen  supposed  errors  are  set  forth  in  the 
paper  annexed  to  the  petition,  but  they  were  classified  at  the  argument  under 
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twelve  beads,  and  it  will  be  convenient  for  the  court  to  follow  the  order  adopted 
at  the  bar.   . 

§  428«  The  circuit  courts  of  the  United  States  have  no  common  la/w  Jurisdic- 
tion in  criminal  cases. 

Before  considering  the  respective  errors,  however,  as  set  forth  in  the  paper 
before  referred  to,  it  becomes  necessary  to  inquire  and  determine  whether  the 
circuit  court  possesses  the  power  to  re-examine,  reverse,  set  aside  and  annul  its 
own  judgments  in  such  a  case,  in  this  form  of  proceeding.  Nothing  is  better 
settled  than  the  rule  of  decision  that  the  circuit  courts  have  no  common  law 
jurisdiction  in  criminal  oases,  and  it  necessarily  results  from  that  proposition 
that  the  answer  to  the  inquiry  as  to  the  power  of  the  court  to  grant  the  prayer 
of  the  petition  must  depend  upon  the  construction  of  the  act  of  congress  organ- 
izing the  judicial  system  of  the  United  States,  and  other  kindred  acts  upon  tho 
same  subject.  United  States  v.  Hudson  et  al.^  7  Cranch,  32;  United  States  ^. 
Coolidge,  1  Wheat.,  415;  United  States  t?.  Bevans,  3  Wheat.,  336;  Pennsyt 
vania  v.  Wheeling  Bridge  Co.,  13  How.,  563.  Acts  not  previously  defined  a? 
<an  offense  against  the  authority  of  the  United  States  cannot  be  punished  as 
such,  as  the  United  States  have  no  unwritten  criminal  code  to  which  resort 
can  be  had  as. a  source  of  jurisdiction  in  such  cases.  Conkl.  Treat.,  168. 
Courts  which  originate  in  the  common  law  possess  a  jurisdiction  which  must 
be  regulated  by  their  common  law,  until  some  statute  shall  change  their 
established  principles;  but  courts  which  are  created  by  written  law,  and 
whose  jurisdiction  is  defined  by  written  law,  cannot  transcend  that  jurisdiction. 
Ex  parte  Boleman  et  als,^  4  Cmnch,  93;  United  States  v.  Libbey,  1  Woodb.  & 
M.,  221 ;  United  States  v.  Wilson,  3  Blatch.,  435. 

§  429.  Having  iw  comrnon  law  jurisdiction^  circuit  courts  of  the  United 
States  can  exercise  no  powers  in  criminal  cases  not  granted  expressly  by  con- 
gress. 

Circuit  courts  were  created  by  the  judiciary  act,  and  thej*^  are  courts  of  lim- 
ited and  special  jurisdiction ;  and  being  without  any  common  law  authority  to 
try  or  punish  offenders,  except  for  contempt,  they  cannot  exercise  any  power, 
in  a  criminal  case,  not  derived  expressly  or  impliedly  from  an  act  of  congress. 
Exclusive  cognizance  of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States  was  conferred  upon  the  circuit  courts  by  the  eleventh  sec- 
tion of  the  judiciary  act,  except  in  cases  where  the  same  act  authorized  the  dis- 
trict courts  to  exercise  the  same  jurisdiction ;  and  the  same  section  provides 
that  the  circuit  courts  shall  have  concurrent  jurisdiction  with  the  district  courts 
of  the  crimes  and  offenses  cognizable  in  the  district  courts.  1  Stat,  at  Large, 
79.  Those  exceptions  from  the  exclusive  cognizance  of  the  circuit  courts  over 
crimes  and  offenses  committed  against  the  authority  of  the  United  States  were 
comparatively  few  at  that  period  of  our  history ;  but  the  third  section  of  the 
act  of  the  23d  of  August,  1842,  provides  that  the  district  courts  shall  have  con- 
current jurisdiction  with  the  circuit  courts  of  all  crimes  and  offenses  against 
the  United  States,  the  punishment  of  which  is  not  capital.  5  Stat,  at  Large, 
517.  Indictments  for  all  offenses  against  the  United  States  may  be  found 
either  in  the  district  or  circuit  court,  and  may,  on  motion  of  the  district  at- 
torney, and  by  the  order  of  the  court  where  pending,  to  be  entered  on  its 
minutes,  be  transmitted  from  one  court  to  the  other  for  trial;  except  that  in- 
dictments for  capital  offenses  found  in  either  court  are  triable  only  in  the 
circuit  court;  and,  if  found  in  the  district  court,  they  must  be  remitted  to  the 
circuit  court  for  that  purpose.    9  Stat,  at  Large,  72. 
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§  430.  Oircuit  courts  have  no  power  to  re-examine  on  writ  of  error  or  other- 
wise the  proceedings  of  the  district  court  in  criminal  proceedings. 

Except  as  to  capital  offenses,  the  circuit  and  district  courts,  in  the  exercise 
of  jurisdiction  in  criminal  cases,  are  courts  of  concurrent  and  co-ordinate  po77- 
ers,  the  former  bearing  no  relation  whatever  to  the  latter  as  an  appellate 
tribunal.  The  authority  to  re-examine,  by  writ  of  error,  final  judgments  in 
civil  actions,  rendered  in  a  district  court,  is  conferred  upon  a  circuit  court 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of 
$50;  but  the  acts  of  congress  nowhere  authorize  the  circuit  courts  to  re-examine 
by  writ  of  error,  or  in  any  other  manner,  the  rulings  or  judgments  of  the  district 
courts  in  criminal  cases.  District  courts  as  well  as  circuit  courts  h^,ye  power  to 
grant  new  trials  in  all  cases  where  there  has  been  a  trial  by  jury,  for  reasons 
for  which  new  trials  have  usually  been  granted  in  the  courts  of  law,  meaning 
the  common  law  courts  of  the  state ;  and  that  power  extends  to  the  setting 
aside  of  verdicts  in  criminal  cases  as  well  as  in  civil  actions  in  courts  of  original 
jurisdiction.  New  trials  may  be  granted,  in  favor  of  the  accused,  to  correct 
an  erroneous  ruling  of  the  court  in  admitting  improper  testimony  or  in  reject- 
ing proper  and  material  testimony,  for  misdirection  of  the  court,  or  for  the 
misconduct  of  the  jury,  orfor  newly  discovered  testimony,  or  because  the  ver- 
dict is  against  the  evidence  or  the  weight  of  the  evidence,  as  in  civil  actions  at 
common  law.  Judge  Story  held,  in  United  States  v.  Gibart  et  al.^  2  Sumn.,  19, 
that  a  new  trial  could  not  be  granted  in  a  case  where  the  punishment  was 
death;  but  it  is  now  everywhere  held  that  a  new  trial  may  be  granted  in  such 
a  case,  on  the  application*  of  the  accused.  United  States  v.  Williams  A  al.^  1 
Cliff.,  17;  People  v.  Morrison,  Parker's  Cr.  Cas.,  624;  2  Ben.  &  II.  Lead.  Cr. 
Cas.,  464;  Kegina  v,  Scaife  et  al,,  2  Den.  &  P.,  2S1 ;  Campbell  v.  Queen,  11  Ad. 
&  Ell.,  N.  S.,  814;  King  v.  Queen,  14  Ad.  &  Ell,  N.  S.,  31. 

§  431.  Means  of  testing  the  jurisdiction  in  a  criminal  case. 

Effective  means  are  provided  and  ample  facilities  afforded  to  the  accused,  in 
a  criminal  case,  for  testing  the  jurisdiction  of  the  court  and  the  sufficiency  of 
the  indictment,  as  far  as  such  objects  can  be  accomplished  in  the  same  court, 
without  any  such  resort  as  that  which  is  proposed  in  the  case  before  the  court. 
Before  pleading,  the  accused  may>,  if  he  sees  fit,  mpve  to  quash  the  indictment, 
setting  forth  as  reasons  one  or  both  of  those  causes,  and  if  that  motion  is  over- 
ruled, he  may  demur  to  the  indictment  either  generally  or  specially;  and  the 
settled  practice  of  the  court  is,  that  if  the  demurrer  is  overruled,  the  judgment 
of  the  court,  if  the  charge  is  of  the  grade  of  felony,  shall  be  respondeat  ouster^ 
as  at  the  common  law.  Both  of  these  remedies  are  open  to  the  accused  be- 
fore he  is  required  to  plead  to  the  merits,  and  after  verdict,  if  he  does  not  pre- 
vail before  the  jury,  he  may  file  a  motion  in  arrest  of  judgment,  alleging  the 
same  defects;  and  the  rule  ig  equally  well  settled  that  such  a  motion,  like  a 
demurrer,  not  only  calls  in  question  the  jurisdiction  of  the  court  and  the  suffi- 
ciency of  the  indictment,  but  extends  also  to  any  error  in  law  which  is  apparent 
in  the  record. 

§  432.  Difference  between  the  writs  of  error  coram  nobis  and  coram  vobis. 

Since  the  decision  in  the  preceding  case,  {a)  it  may  be  assumed  without  fur- 
ther argument-that  a  writ  of  error  from,  the  supreme  court  to  the  circuit  court, 
or  from  the  circuit  court  to  the  district  court,  will  not  lie  in  any  crimi^nal  case, 
because  there  is  no  provision  in  any  act  of  congress  authorizing  any  such  pro- 
ceeding, whether  the  charge  be  felooy^  or  only  a  misdemeanor;  but  if  it  be  true 

(o)  United  States  v.  Plumer,  8  Cliff.,  1.    Supra,  %  427. 
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that  a  writ  of  error  raaj'^  be  sued  out  in  this  case,  to  be  heard  in  the  circuit  court 
where  the  trial  was  had,  and  where  the  judgment' was  rendered,  then  the  same 
right  may  be  exercised  in  every  criminal  case,  as  well  in  the  district  court  as  in 
the  circuit  court;  and  the  rule  is  just  as  applicable  in  misdemeanors  as  in  the 
case  before  the  court,  which  is  expressly  declared  by  the  act  of  congress  to  be 
a  felony.  Either  the  right  exists  without  any  limitation,  or  it  does  not  exist  at 
all;  and  if  it  does  exist,  it  may  be  exercised  in  every  criminal  case,  whether 
the  judgment  was  rendered  in  the  district  or  circuit  court,  and  whether  the 
charge  is  a  felony  punishable  with  death,  or  a  mere  misdemeanor.  Seventy 
years  having  elapsed,  or  nearly  so,  since  our  judicial  system  was  organized,  the 
conclusion  would  seem  to  be  a  reasonable  one,  that  if  there  is  any  foundation 
for  the  right  claimed  to  be  exercised  in  this  case,  some  trace  of  a  prior  exer- 
cise of  it,  or  of  a  claim  to  exercise  it  in  a  criminal  case,  would  be  found  in 
some  reported  decision  of  the  circuit  or  district  courts;  but  no  such  decision  is 
referred  to,  nor  is  it  even  suggested  in  argument  that  any  such  right  in  a  crim- 
inal case  was  ever  before  claimed  in  either  of  those  courts.  Errors  of  fact  in 
the  process  issued  in  a  civil  action,  or  such  as  happened  through  the  fault  of 
the  clerk  in  the  record  of  the  proceedings  prior  to  the  judgment,  might  be 
corrected  at  common  law  by  a  writ  of  error  sued  out  and  returnable  in  the 
court  where  the  action  was  commenced  and  where  the  judgment  was  rendered. 
When  granted  to  re-examine  a  judgment  rendered  in  the  king's  bench,  the 
writ  was  called  a  writ  of  error  coram  nobis,  because  it  was  founded  upon  a 
record  and  process  described  in  the  writ  as  remaining  "  before  us,"  in  accord- 
ance with  the  theory  that  the  sovereign  of  the  kingdom  presided  in  the  court.  2 
Tidd's  Prac.  (Am.  ed.  1856),  1137;  Jacques  v.  Cesar,  2  Wm.  Saunders,  101,  note 
1;  Dewitt  v.  Post,  11  John.,  460.  Such  writs  might  also  be  sued  out  in  the 
common  pleas  for  a  like  purpose,  that  is,  for  the  correction  of  errors  of  fact  in 
the  process  of  a  civil  action,  or  such  as  happened,  in  the  record  of  the  proceed- 
ings, through  the  fault  of  the  clerk;  but  the  writ  when  sued  out  and  return- 
able in  the  latter  court  ^Yas  denominated  a  writ  of  error  coram  vobis,  because 
the  writ  was  directed  to  "you  and  your  associates,"  meaning  the  chief  justice 
and  the  other  justices  of  that  court.  1  Arch.  Prac.  (6th  ed.),  504.  Apart 
from  the  fact  that  these  formal  differences  designated  the  particular  court  in 
which  the  judgment  was  rendered,  and  to  which  the  writ  was  returnable,  they 
were  never  of  any  practical  importance,  as  the  office  of  the  writ  of  error  was 
the  same  in  both  courts.  Where  the  error  is  one  of  fact,  and  not  of  law,  a 
writ  of  error  coram  nobis  in  the  king's  bench,  or  coram  vobis  in  the  common 
pleas,  lies  in  the  same  court,  as  where  the  defendant,  being  under  ag?,  appeared 
by  attorney,  or  where  the  plaintiff  or  defendant  was  a  married  woma^  at  the 
commencement  of  the  suit,  or  died  before  verdict,  or  before  interlocutory  judg- 
ment.    2  Tidd's  Prac.,  1137;  1  Arch.  Prac,  504;  2  Sellon.  Prac,  363. 

§  433.  Errors  corrected  on  motion  to  amend.  Coram  vobis  not  available  wlien 
the  error  is  in  thejudgm&)vt. 

Errors  of  the  description  mentioned  are  usually  corrected  in  the  federal  courts 
on  motion  to  amend,  supported,  if  need  be,  by  affidavit;  but  reported  cases 
may  be  found  in  which  it  was  claimed  that  a  writ  of  error  would  lie  in  the 
same  court  to  reveVse  the  judgment  on  account  of  such  defects.  Instances  of 
the  kind  are  not  numerous,  but  the  practice  is  not  entirely  unknown,  though  it 
has  never  received  the  sanction  of  the  supreme  court.  Picket  v.  Legerwood,  7 
Pet.,  144.  Kesort  to  that  remedy  has  certainly  been  had  in  a  few  instances  in 
the  circuit  courts  in  civil  cases,  but  the  writ  of  error  is  usually  denominated  a 
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writ  of  error  eoram  vobisy  as  it  is  directed  to  the  justices  of  the  court  where  the 
judgment  was  rendered;  and  all  the  authorities  agree  that  if  the  error  be  in 
the  judp^ment  itself,  and  not  in  the  process,  a  writ  of  error  does  not  lie  in  the 
same  court  to  correct  it;  and  the  supreme  court  has  decided  that  it  is  not  one 
of  those  remedies  over  which  the  supervising  power  of  that  court  is  given  by  law. 
Picket  V.  Legerwood,  7  Pet.,  148;  Waldron  v,  Craig,  9  Wheat.,  576;  2  Sellon. 
Prac.,  399.  Called  by  whatever  name  the  writ  may  be,  strong  doubts  are  en- 
tertained whether  the  circuit  courts  are  authorized  to  re-examine  their  own 
judgments  even  in  civil  cases  in  that  mode  of  proceeding,  as  the  judiciary  act 
contains  no  regulations  whatever  for  the  exercise  of  any  such  power.  Such  a 
writ,  that  is,  the  writ  of  error  coram  nohisy  will  undoubtedly  lie  in  the  king's 
bench,  as  before  explained,  for  the  correction  of  errors  of  fact  in  the  process,  or 
for  such  as  occurred  through  the  misprision  of  the  clerk;  and  it  is  equally  clear 
that  the  power  to  revise  such  errors  in  that  mode  extends  in  that  court  to 
criminal  cases  as  well  as  to  civil  cases,  and  that  when  exercised  in  the  re- 
examination of  criminal  cases,  it  extends  to  questions  of  law  as  well  as  ques- 
tions of  fact;  but  the  better  opinion  is,  that  the  jurisdiction  in  criminal  cases, 
except  that  it  extends  to  questions  of  law  as  well  as  questions  of  fact,  is  no 
more  comprehensive  than  in  civil  cases.  The  Queen  v.  O'Connell,  7  Law  Rep. 
(Irish),  356,  357;  9  Viner  Abt.,  491;  1  Fitzh.  Nat.  Brev.,  2.  Proceedings  in 
error  under  that  process  do  not  anywhere  extend  to  the  judgment  in  civil  cases, 
as  a  writ  of  error  for  that  purpose  must  be  brought  in  another  and  superior 
tribunal.  Picket  v.  Legerwood,  7  Pet.,  148;  Roll.  Abr.,  746;  Sellon.  Prac., 
363;  3  Bac.  Abr.,  366,  error  6,  366;  3  Black.  Com.,  407,  note  3;  4  Petdf.  Abr., 
255,  error  a,  note  3. 

Writs  of  error  in  case  of  treason  or  felony  could  never  be  sued  out  ex  debito 
jusiiticB,  and  it  was  necessary  at  common  law,  even  in  cases  below  felony,  to 
obtain  the^^  of  the  attorney-general,  before  the  proper  clerk  could  issue  the 
writ.  1  Chitt.  Cr.  L.,  369;  Rex  v.  Wilkes,  4  Burr.,  2551 ;  Lavett  v.  The  People, 
7  Cow.,  340;  Regina  v.  Aylesbury,  2  Salk.,  503;  2  Gude.  Prac.  Cr.  Cas.,  219. 

§  434.  Under  the  fourteenth  8e<ition  of  the  judi^iiary  act  the  writ  of  error  coram 
vobis  was  not  g7*anted  in  criminal  cades. 

Applications  for  a  writ  of  error  were  never  granted  at  common  law  without 
being  first  subjected  to  some  preliminary  examination ;  and  the  same  remark 
may  be  made  of  the  practice  in  the  state  courts  in  all  cases  where  the  applicant 
stands  convicted  of  an  offense  punishable  with  death.  1  Arch.  Cr.  Prac.,  717. 
Direct  authority  to  grant  a  writ  of  error  in  a  criminal  case  is  not  conferred 
upon  the  circuit  or  district  courts,  nor  is  there  an  act  of  congress  which  contains 
any  regulation  upon  the  subject;  so  that  if  the  right  to  the  writ  exists  at  all, 
it  exists  in  every  case  as  a  common  law  right,  whether  the  applicant  was  con- 
victed and  sentenced  in  the  circuit  or  district  court,  and  without  any  necessity 
that  the  writ  should  be  previously  allowed  by  the  court  or  by  the  prosecuting 
officer.  Dugdale's  Case,  1  Dearsly's  Cr.  Cas.,  78;  2  Gude.  Prac.  Cr.  Cas.,  219; 
Rex  V,  Paty,  2  Salk.,  503;  Arch.  Plea.  &  Ev.  (15th  ed.),  167.  Authority  to 
grant  the  writ  of  error  in  this  case,  it  is  contended,  may  be  deduced  from  the 
fourteenth  section  of  the  judiciary  act,  which  provides,  among  other  things, 
that  the  federal  courts  "  shall  have  power  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and  agreeably  to  the 
principles  and  usages  of  law;"  but  the  juri«diction  of  the  court  over  the  case, 
as  given  by  the  eleventh  section  of  the  act,  was  completed  when  the  petitioner 
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bad  been  indicted,  tried,  convicted  and  sentenced,  and  remanded  to  prison,  and 
was  there  remaining  awaiting  the  execution  of  the  final  sentence  of  the  law, 
and  the  case  had  passed  from  the  docket  of  the  court.  Other  writs  besides 
writs  of  Bdre  fdoias  and  habeas  eorpiis  may  be  issued,  it  is  said,  though  not 
specially  provided  for  by  statute,  if  they  are  necessary  for  the  exercise  of  the- 
jurisdiction  of  the  court;  and  it  must  be  conceded  that  such  is  the  language  of 
that  clause  of  the  section ;  but  the  very  words  of  the  section  are,  that  such  other 
writs  may  be  issued  when  necessary  for  the  exercise  of  their  jurisdiction. 
Unless  the  writ  is  necessary  to  the  exercise  of  jurisdiction  already  vested  in 
the  circuit  court,  the  power  to  issue  the  writ  cannot  be  deduced  from  that  clause; 
but  the  uniform  construction  given  to  the  provision  is  that  congress  only  in- 
tended to  vest  the  power  to  issue  such  "  other  writs  "  in  cases  where  the  juris- 
diction already  existed,  and  not  where  the  jurisdiction  was  to  be  acquired  by 
means  of  the  writ  to  be  issued.  M'Clung  v.  Silliman,  6  Wheat.,  601 ;  Mclntire 
V,  Wood,  7  Cranch,  506;  Kendall  v.  United  States,  12  Pet.,  624. 

Completed  as  the  proceedings  in  the  case  were,  the  circuit  court,  at  the  date 
of  this  application,  had  no  more  power  over  it  than  if  the  indictment  had  never 
been  found.  Examined  closely,  it  is  quite  clear  that  the  theory  of  the  peti- 
tioner does  not  assume  that  the  writ  is  necessary  to  the  exercise  of  any  juris- 
diction conferred  by  any  other  provision  in  any  act  of  congress;  but  the 
argument  is,  that  the  clause  in  question  confers  the  right  to  issue  that  writ,  and 
that  the  power  to  grant  the  writ  carries  with  it  the  power  to  exercise  the  juris- 
diction under  it  as  known  and  understood  at  common  law.  Grant  that  theory, 
and  the  consequence  would  be  that  the  circuit  courts  would  at  once  become 
courts  of  general  jurisdiction,  as  the  exceptions  in  the  act  of  congress  may  be 
supplied  by  the  act  of  the  court  in  issuing  the  appropriate  writ  under  that- 
clause  of  the  fourteenth  section  of  the  judiciary  act.  Apart  from  the  power- 
to  issue  "  such  other "  writs  in  aid  of  jurisdiction  already  existing,  there  is  no- 
provision  contained  in  the  judiciary  act  which  affords  any  support  to  the  theory 
of  the  petitioner,  nor  does  the  act  contain  any  regulations  upon  the  subject;, 
and  the  court  is  of  the  opinion  that  the  construction  attempted  to  be  given  to 
the  clause  referred  to  is  as  unwarranted  by  its  language  as  it  is  unsupported  by 
the  usages  and  practice  of  the  circuit  courts.  Motions  for  new  trial  and  in  ar- 
rest of  judgment  are  common  in  the  circuit  courts ;  but  the  settled  practice  is, 
that  the  latter  as  well  as  the  former  must  be  made  before  the  sentence  is  pro- 
nounced. Such  certainly  was  also  the  general  rule  at  common  law,  but  author- 
ities are  not  wanting  which  assert  the  doctrine  that  the  court  might  under 
special  circumstances  alter  the  sentence,  or  even  arrest  the  judgment,  without 
any  motion  being  made,  at  any  time  during  the  same  term,  for  good  cause 
shown  or  for  errors  apparent  in  the  record.  King  v.  Price,  6  East,  132;  King 
V,  Waddington,  1  East,  146;  1  Arch.  Cr.  Prac.  &  Plea.,  186;  State  v,  Harrison,. 
10  Yerg.,  542;  Rex  v.  Lookup,  3  Burr.,  1901;  Miller  v.  Finkle,  Park.  Cr.  Cas., 
374;  Com.  Dig.,  Indict.,  n.,  1  Chitt.  Cr.  L.,  663;  Commonwealth  v.  Hearsey,  1 
Mass.,  139;  King  v.  Justs,  1  Maule  &  Selw.,  442;  Holden's  Case,  2  Leach,  1026. 
Extreme  cases  may  be  imagined  where  the  court  would  be  justified  in  exercis-^ 
ing  that  extraordinary  power,  as  if  it  appeared  that  the  act  of  congress  under 
which  the  indictrtient  was  drawn  had  been  irepealed,  or  if  it  appeared  in  a  case 
like  the  present  that  the  person  alleged  to  have  been  killed  was  in  full  life. 

§  435.  Indictment^  averment  of  jurisdictional  facts. 

Influenced  by  that  consideration,  and  in  view  of  the  fact  that  a  motion  in  ar- 
rest of  judgment  as  well  as  a  motion  for  new  trial  was  seasonably  made  in  the^ 
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case,  and  withdrawn  and  waived,  the  court  will  examine  the  several  causes  of 
error  set  forth  in  the  assignment  annexed  to  the  petition.  Causes  one  and  two 
may  be  considered  together,  as  they  have  respect  to  the  jurisdiction  of  the 
court.     They  are  as  follows : 

1.  That  there  is  no  sufficient  averment  in  the  indictment  that  the  circuit 
court  had  jurisdiction  of  the  offense  alleged  to  have  been  committed  by  the 
prisoner.  2.  That  there  is  no  sufficient  averment  therein  that  the  supposed  in- 
jured party  was  alleged  to  have  been  at  the  time  within  or  under  the  protec- 
tion of  the  United  States,  or  in  the  peace  thereof. 

Wilful  mdrder,  it  is  suggested,  although  committed  upon  the  high  seas,  may 
not  be  cognizable  in  any  circuit  court  of  the  United  States,  and  the  sug- 
gestion is  doubtless  correct ;  but  the  indictment  in  this  case  alleges  in  addition 
to  those  words  which  are  of  essential  importance,  that  the  crime  was  committed 
"in  and  on  board  of"  a  certain  ship  called  the  "  Junior,  then  and  there  owned 
by  and  belonging  to  "  the  four  persons  therein  named,  all  of  whom  are  alleged 
to  be  "  citizens  of  the  United  States ; "  and  the  further  allegation  is  that  all  the 
criminal  acts  of  the  prisoner,  including  both  the  felonious  assault,  with  malice 
aforethought,  and  the  mortal  wound  which  terminated  the  life  of  the  deceased, 
were  committed  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  within  the  jurisdiction  of  this  court,  and  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States.  Exception  in  point  of  fact  is 
not  taken  to  any  of  these  general  averments,  but  the  real  objection  of  the  pris- 
oner is  that  the  allegation  that  the  ship  is  owned  by  and  belongs  to  certain 
citizens  of  the  United  States  is  not  sufficient  to  show  that  the  Junior  was  a  ship 
of  the  United  States  within  the  meaning  of  the  acts  of  congress  giving  juris- 
diction to  the  circuit  courts  in  criminal  cases.  He  refers  to  the  first  section  of 
the  act  requiring  ships  and  vessels  to  be  registered,  and  insists  that  the  first  four 
counts  of  the  indictment  are  bad  because  they  do  not  contain  the  allegation 
that  the  Junior  was  a  ship  of  the  United  States ;  but  those  counts  and  each  of 
them  do  contain  the  allegation  that  the  ship  was  "  owned  by  and  belonging 
to  "  certain  persons  therein  duly  described  by  their  appropriate  names,  and  it 
cannot  be  doubted  that  those  words  constitute  a  sufficient  averment  as  to  the 
ownership  of  the  vessel;  and  inasmuch  as  the  peraons  named  as  such  owners 
are  alleged  to  be  citizens  of  the  United  States,  the  argument  that  the  national 
character  of  the  ship  is  uncertain  on  the  face  of  the  indictment  is  entirely  un- 
supported and  without  any  foundation.  1  Stat,  at  Large,  287.  Ships  and  ves- 
sels are  required  to  be  registered  or  enrolled,  it  is  conceded,  in  order  to  be 
entitled  to  the  benefits  and  privileges  which  the  register  and  enrollment  confer, 
but  those  documents  are  not  indispensable  in  a  prosecution  for  piracy  or  murder 
on  the  high  seas,  as  the  register  or  enrollment  of  the  vessel  may  be  in  the  name 
of  one  person,  while  the  property  of  the  vessel  is  in  another;  and  the  riile  is 
well  settled  that  the  property  or  national  character  of  a  vessel  is  maiter  in  pais^ 
and  that  it  may  be  proved  by  parol  testimony.  United  States^.  Griffin  et  a/., 
5  Wheat.,  205 :  United  States  v.  Pirates,  5  Wheat.,  199.  Indictments  founded 
on  the  section  under  consideration  must  allege  that  the  offense  w-as  (Committed 
out  of  the  jurisdiction  of  any  particular  state,  as  well  as  that  it  was  committed 
upon  the  high  seas,  because  those  words  are  contained  in  the  section  defining 
the  offense,  and  because  the  circuit  courts  have  no  jurisdiction  of  the  crime  of 
murder,  even  though  the  crime  was  committed  on  board  a  ship  of  the  United 
States,  as  defined  in  the  registry  act,  if  the  ship  at  the  time  was  within  the 
fauces  tey^rcBy  as  the  inclosed  or  landlocked  waters  of  a  bay,  creek,  haven  or 
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basin  ara  not  recognized,  in  criminal  cases  like  the  present,  as  forming  a  part 
of  the  high  seas.  United  States  v.  Bevans,  3  Wheat.,  386;  United  States  v. 
Eoss,  1  Gall.,  624;  United  States  v.  Smith,  1  Mason,  147;  United  States  v.  Rob- 
inson, 4  Mason,  317;  United  States  v.  Grush,  5  Mason,  290;  United  States  v, 
GriflBn  et  al,^  5  Wheat.,  205.  Circuit  courts,  it  must  be  conceded,  do  not 
pqssess  jurisdiction  of  the  crime  of  murder  when  committed  on  board  a  foreign 
vessel,  except  to  a  very  limited  extent,  and  never  where  the  perpetrator  of  the 
crime  and  the  deceased  were  both  foreigners.  On  the  contrary,  the  general  rule  is 
that  such  courts  have  no  jurisdiction  of  the  offense  even  when  committed 
upon  the  high  seas,  except  when  committed  on  board  a  ship  or  vessel  of  the 
United  States,  unless  it  appears  that  the  vessel  was  sailing  under  no  national 
flag.  But  persons  indicted  under  that  section  cannot  be  shielded  from  the 
punishment  annexed  to  the  offense  because  the  master  of  the  vessel  did  not 
have  on  board  the  register  or  the  enrollment  of  the  vessel,  nor  can  they  be 
so  shielded  even  if  it  appear  that  the  vessel  was  never  legally  registered  or 
enrolled,  if  she  was  owned  by  and  belonged  to  citizens  of  the  United  States, 
and  that  the  deceased  as  well  as  the  prisoner  was  in  and  on  board  the  vessel  at 
the  time  the  felonious  homicide  was  committed.  Proof  of  the  most  satisfactory 
character  was  exhibited  to  the  jury  that  the  deceased  was  a  citizen  of  the  United 
States,  and  that  he  was  the  master  of  the  ship,  duly  appointed  according  to  law ; 
that  the  prisoner  was  in  and  on  board  the  ship  when  he  committed  the  felo- 
nious assault  and  inflicted  the  mortal  wound ;  that  the  ship  was  owned  by  and 
belonged  to  citizens  of  the  United  States  residing  at  New  Bedford,  in  this  dis- 
trict ;  that  she  was  duly  registered  at  the  custom  house  in  that  collection  dis- 
trict; that  she  sailed  from  that  port  on  a  whaling  voyage ;  that  the  alleged 
offense  was  committed  by  the  petitioner  while  the  vessel  was  cruising  for 
whales  in  the  Indian  Ocean,  under  the  protection  of  the  flag  of  the  United 
States;  and  the  court  is  of  the  opinion  that  the  allegations  of  the  indictment 
are  sufficient  to  warrant  the  introduction  of  those  proofs,  and  consequently 
that  there  is  no  error  in  that  part  of  the  record.  United  States  v.  Pirates,  5 
Wheat,  199.  Suppose  it  was  otherwise,  still  the  judgment  ought  not  to  be  ar- 
rested for  that  cause,  as  the  fifth  count  of  the  indictment  contains  the  allega- 
tion that  the  Junior  was  an  ''  American  vessel  then-  and  there  belonging  to  a 
citizen  or  citizens  of  the  United  States."  Two  objections,  however,  are  taken 
to  thaf  count,  which  will  briefly  be  considered.  1.  That  the  averment  that  the 
ship  was  an  American  vessel  is  not  sufficient,  as  the  words  of  the  registry  act 
before  mentioned  are,  "ships  and  vessels  of  the  United  States;"  but  there  is  no 
merit  in  the  objection,  as  the  two  phrases  are  used  indiscriminately  in  the  acts 
of  congress  defining  offenses,  and  may  well  be  regarded  as  synonymous  in  crim- 
inal pleading  in  the  federal  courts  as  applied  to  ships  and  vessels  belonging  to 
private  owners.  2.  That  the  count  is  also  bad  because  it  alleges  that  the  names 
of  the  owners  of  the  ship  are  unknown,  whereas  their  names  are  set  forth  in 
the  four  counts  preceding;  but  the  objection  must  be  overruled,  as  the  pros- 
ecutor is  always  allowed  that  privilege  where  the  evidence  is  conflicting,  or  the 
real  ownership  is  in  any  doubt. 

§  436.  Right  to  challenge  juro7'8  in  criminal  cases. 

The  next  objection  is  founded  on  the  third  cause  set  forth  in  the  assignment 
of  errors,  which  is  to  the  effect  that  the  prisoner  was  not  permitted  to  exercise 
his  constitutional  right  of  challenge  to  the  jurors  impaneled  for  his  trial. 
Challenge  for  cause  is  doubtless  a  constitutional  right,  as  without  its  exercise 
the  prisoner  might  be  deprived  of  an  impartial  jury,  but  the  peremptory  chal- 
VoL.  1  —  35  645 


§  487.  APPEALS  AND  WRITS  OF  ERROR. 

lenge  is  a  privilege  conferred  by  law,  which  may  be  enlarged,  abridged  or  an- 
nulled by  the  legislative  authority.  Twenty  peremptory  challenges,  however, 
are  allowed  by  law,  in  the  federal  courts,  to  a  prisoner  charged  with  the  crime 
of  murder,  and  no  trial  in  such  a  case  would  ba  a  legal  one  if  that  privilege 
was  not  fully  accorded  to  the  prisoner.  Four  persons  were  joined  in  the  same 
indictment  in  this  case,  and  two  counsel  were  assigned  to  each  by  the  court,  at 
their  request,  before  they  were  required  to  plead  to  the  merits,  and  they  ex- 
ercised the  right  of  challenge  to  the  full  extent  allowed  by  law,  as  was 
admitted  by  the  counsel  of  the  prisoner  at  the  argument.  They  could  not 
deny  that  fact ;  but  the  precise  objection  is  that  no  such  statement  is  set  forth 
in  the  record  of  the  case.  Such  facts  are  not  usually  set  forth  in  the  record, 
nor  is  it  necessary  that  they  should  be  where  the  right  is  fully  enjoyed  by  the 
prisoner  to  his  entire  satisfaction  and  that  of  his  counsel.  Where  objections  are 
made,  they  should  be  entered  in  the  minutes  of  the  court,  and  if  overruled,  the 
court  will  save  the  question  whenever  thereto  requested  by  the  prisoner  or  his 
counsel. 

Causes  four  and  sixteen  will  be  considered  together.  They  are  as  follows : 
1.  That  it  does  not  appear  by  the  record  that  the  prisoner  was  present  at  the 
impaneling  of  the  jury  or  at  the  trial;  or,  2d,  when  the  verdict  was  rendered 
by  the  jury.  But  it  is  not  possible  to  sustain  any  one  of  those  objections,  as 
they  are  not  correct  in  point  of  fact.  By  the  record  it  appears  that  the  pris- 
oners were  severally  set  at  the  bar,  and  had  the  indictment  read  to  them,  and 
that  they  severally  pleaded  that  they  were  not  guilty ;  that  counsel  were  as- 
signed to  each  as  before  explained ;  that  they  acknowledged  that  they  had 
severally  received  a  copy  of  the  indictment  and  a  list  of  the  jurors,  agreeably 
to  law,  and  more  than  two  days  before  the  day  of  their  trial;  that  a  jury  was 
thereupon  impaneled  and  sworn  to  try  the  issue,  and  that  the  jury  afterwards 
returned  their  verdict  as  set  forth  in  the  record.  Tested  by  the  record,  it  ap 
pears  that  the  whole  proceedings  took  place  on  the  same  day,  but  the  docket- 
entries  show  the  exact  dates  of  the  several  steps  in  the  trial,  from  the  finding 
of  the  indictment  to  the  verdict  and  sentence.  Properly  construed,  the  record 
does  show  that  the  prisoner  was  present  at  every  stage  of  the  trial  referred  to 
in  those  causes  of  error.  The  complaint  is  made,  in  the  next  place,  that  the 
prisoner  was  not  permitted  to  address  the  jury  in  his  own  proper  person ;  but 
the  decisive  answer  to  the  complaint  is  that  he  never  made  any  such  request,, 
nor  did  his  counsel  in  any  way  signify  to  the  court  that  he  desired  Siny  such 
privilege.  He  was  duly  indicted  by  a  grand  jury ;  was  informed  of  the  nature 
and  cause  of  the  accusation ;  was  furnished  with  compulsory  process  for  obtain- 
ing witnesses  in  his  favor;  was  confronted  with  the  witnesses  against  him ;  was 
allowed  to  have  the  assistance  of  counsel,  and  was  '^  permitted  to  make  his> 
full  defense  by  counsel  learned  in  the  law."  Two  counsel  were  assigned  to  him 
of  his  own  selection,  and  both  were  permitted  to  argue  to  the  jury  in  the  close- 

§  437.  Where  some  counts  in  an  indictment  are  had  and  others  good  and  s^uiji- 
cient,  the  verdict  wiU  he  sustained. 

Attention  will  next  be  called  to  the  sixth  cause  of  error  presented  by  the 
prisoner,  which  is  that  the  verdict  was  rendered  upon  all  the  counts  of  the  in- 
dictment, and  that  one  or  more  of  the  same  were  defective,  and  insufficient  in 
law  to  support  the  sentence.  Evidently  the  proposition  concedes  that  some  of 
the  counts  are  good,  and  it  may  be  added  that  the  argument  fails  to  convince- 
the  court  that  any^  one  of  them  is  bad.  Grant,  however,  that  one  or  more 
of  the  counts  are  bad,  still  as  it  is  conceded  that  some  are  good,  the  court  is  of  the 
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opinion  that  the  objection  must  be  overruled.  Undeniably  the  rule  at  common 
law  was,  that  a  valid  judgment  could  not  be  given  in  a  civil  case  on  an  uncer- 
tain verdict,  and  that  a  verdict  must  be  regarded  as  uncertain  if  any  part  of 
the  damages  are  referable  to  a  bad  count;  but  the  rule  as  universally  acknowl- 
edged in  criminal  cases  was,  "that  if  there  is  one  good  count  to  support  the 
verdict,  it  shall  stand  good,  notwithstanding  all  the  rest  are  bad;"  and  that  is 
the  settled  rule  in  the  federal  courts,  and  in  all  except  one  of  the  state  courts. 
Peake  v.  Oldham,  Cowp.,  275 ;  Rex  v.  Benfield  et  al,,  2  Burr.,  986 ;  Rex  v,  Rhodes 
et  al,  2  Ld.  Raym.,  886;  Rex  v.  Hill,  Russ.  &  Ry.  Cr.  Gas.,  190;  Ref^na  o,  In- 
gram, 1  Salk.,  t384;  Grant  v.  Astell,  2  Doug.,  730;  King  v.  Young  et  aL,  3  Term, 
98;  Rex  v.  Powell,  2  Barn.  &  Aid.,  75;  Rex  v.  Fuller,  1  Bos.&  Pull.,  180;  King 
V,  Mason,  2  Term,  581.  Where  there  are  several  counts,  some  bad  and  some 
good,  it  is  competent  for  the  court,  though  the  verdict  is  general,  to  render 
judgment  on  the  good  counts  only,  but  it  is  not  indispensable  that  any  such 
discrimination  should  be  made,  as  the  presumption  of  law  is,  that  the  sentence 
was  awarded  on  the  good  counts.  United  States  v.  Furlong,  5  Wheat.-,  201 ; 
Josselyn  v.  Commonwealth,  5  Met.,  236;  Jennings  v.  Commonwealth,  17  Pick., 
80;  United  States  v.  Burroughs,  3  McL.,  405;  Parker  v.  Commonwealth,  8  B. 
Monr.,  30;  2  Whart.  Cr.  L.,  §  3047.  Special  attention  is  called  to  the  case  of 
O'Connell  et  al.  v.  The  Queen,  11  CI.  &  Fin.,  155;  but  it  is  impossible  to  adopt 
that  rule,  as  a  different  doctrine  prevailed  in  the  courts  of  that  country,  prior 
to  that  decision,  for  nearly  two  centuries;  and  when  our  ancestors  immigrated 
here,  they  brought  that  rule  with  them  as  part  of  the  common  law,  which 
cannot  now  be  changed  by  the  federal  courts.  Irvine  v.  Kirkpatrick,  3  Eng. 
L.  &  Eq.,  17.  Sufficient  to  say  that  the  matter  of  complaint  set  forth  in  the 
seventh  cause  of  error  is  contradicted  by  the  record  and  the  docket  entries. 

The  allegation  is  that  the  acts  of  the  court  are  stated  in  the  past  tense,  but 
the  theory  of  fact  is  not  sustained  in  respect  to  any  matter  material  to  the  va- 
lidity of  the  judgment.  Subsequent  to  the  verdict  the  statement  is,  that  the 
prisoner  moves  the  court  here  that  the  verdict  may  be  set  aside,  and  a  new 
trial  granted  for  the  causes  therein  set  forth,  numbered  from  one  to  ten  inclu- 
sive, and  that  the  prisoner  after  verdict  and  bafore  judgment  moves  the  court 
here  that  the  judgment  be  arrested,  etc.,  for  the  causes  set  forth  in  the  motion 
filed  at  the  same  time,  numbered  from  one  to  four  inclusive,  as  appears  by  the 
respective  motions  on  file.  Time  was  allowed  by  the  court  for  preparation,  but 
the  motions  were  set  down  for  hearing  at  a  given  day.  On  the  appointed  day 
the  counsel  of  the  prisoner  moved  the  court  for  leave  to  withdraw  the  motions, 
but  the  court  refused  to  grant  such  leave  until  the  prisoner  was  brought  into 
court,  and  being  inquired  of  personally,  the  record  states  that  he  "  asks  that 
such  leave  may  be  granted,"  etc.,  whereupon  the  court  doth  grant  him  leave 
to  withdraw  the  said  motions,  and  the  same  are  accordingly  waived  and  with- 
drawn. Continuing,  the  record  also  states,  said  Plumer  is  then  asked  if  he  has 
anything  to  say  why  judgment  of  death  should  not  now  be  pronounced  against 
him,  and  having  replied  fully,  and  no  good  cause  appearing,  and  all  matters 
having  been  heard  and  understood  by  the  court,  then  follows  the  sentence  of 
the  court,  which  is  in  the  usual  form,  and  is  expressed  in  the  present  tense. 
The  eighth  cause  assigned  is,  that  it  does  not  appear  that  issue  was  joined  be- 
tween the  prisoner  and  the  United  States ;  but  it  does  appear  that  he  was  set 
at  the  bar'for  his  arraignment;  that  the  indictment  was  read  to  him,  and  that 
he  said  that  thereof  he  was  not  guilty,  and  that  for  trial  he  put  himself  upon 
God  and  the  country,  which  is  all  that  is  required  in  such  cases.     Prisoners  in- 

547 


§437.  APPEALS  AND  WRITS  OF  ERROR. 

dieted  for  the  crime  of  marder  are  certainly  entitled  to  a  list  of  the  jury  sum- 
moned in  the  case,  two  entire  days,  at  least,  before  the  trial.  The  ninth  error 
assigned  is,  that  it  does  not  appear  by  the  record  that  such  list  was  furnished 
as  required;  but  the  docket  entries  show  that  the  list  was  furnished,  and  the 
record  shows  that  the  prisoner  acknowledged  in  open  court,  before  the  jury 
were  impaneled,  that  he  did  receive  it  two  entire  days  prior  to  that  time. 
Following  the  order  adopted  at  the  argument,  the  tenth,  eleventh,  twelfth  and 
thirteenth  causes  of  error  will  be  considered  together,  as  they  in  fact  involve 
but  a  single  proposition.  Taken  together,  they  allege  that  the  record  does  not 
show  of  what  felony  the  prisoner  was  convicted,  nor  for  what  felony  he  was 
sentenced.  The  offense  is  fully  set  forth  in  each  of  the  five  counts  oif  the  in- 
dictment, and  the  record  shows  that  the  jury  found  him  guilty  upon  all  of  the 
counts,  which  is  a  complete  answer  to  the  first  branch  of  the  proposition.  Sen- 
tences of  the  kind,  when  pronounced  by  the  court,  are  addressed  to  the  prisoner, 
and  of  course  are  spoken  in  the  second  person,  but  the  practice  is  to  record  the 
same  in  the  third  person,  as  in  this  case.  Omitting  redundant  words,  the  sen- 
tence as  recorded  is  to  the  following  eflfect:  It  is  considered  by  the  court  that 
the  said  Cyrus  W.  Plumer  be  deemed  guilty  of  felony,  and  that  he  be  taken 
back  to  the  place  from  whence  he  came,  and  there  remain  in  close  confinement 
until  Friday,  the  24:th  of  June  next,  and  on  that  day,  between  the  hours  of 
eleven  o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon,  he  be  taken 
thence  to  the  place  of  execution,  and  that  he  be  there  hanged  by  the  neck  until 
he  be  dead.  Apart  from  the  first  clause  no  objection  is  taken  to  the  sentence, 
and  none  can  be,  as  it  follows  in  every  particular  the  form  used  in  every  capital 
case  in  this  circuit  since  our  judicial  system  was  organized.  Uncertainty  is  the 
foundation  of  the  objection,  but  two  answers  may  be  made  to  it,  either  of 
which  is  conclusive:  1.  That  the  clause  of  the  sentence,  that  the  prisoner  be 
deemed  guilty  of  felony,  is  surplusage,  and  forms  no  part  of  the  sentence  re- 
quired by  law.  2.  That  the  language  employed  must  be  construed  as  applied 
to  the  indictment  and  verdict  of  the  jurj^  which  are  set  forth  in  the  record, 
and  that  the  language,  when  so  construed,  is  certain  and  free  from  any  ambi- 
guity. Founded  as  the  indictment  is  upon  the  fourth  section  of  the  act  of  the 
3d  of  March,  182'5,  it  is  clear  that  the  statement  that  the  prisoner  be  deemed 
guilty  of  felony  was  wholly  unnecessary,  as  it  is  but  the  repetition  of  the  legis- 
lative enactment,  and  that  it  is  no  part  of  the  judgment  of  the  court. 

The  repugnancy  of  the  verdict  to  the  clause  giving  jurisdiction  to  the  court 
is  the  matter  included  in  the  fourteenth  cause.  Five  counts  are  contained  in 
the  indictment,  and  the  verdict  is  that  the  prisoner  is  guilty.  Sentence  was 
passed  upon  all  the  counts;  and  the  argument  is,  that,  in  comparing  the  verdict 
with  the  jurisdictional  clause  of  the  indictment,  the  legal  conclusion  is  that 
the  prisoner  stands  convicted  of  more  than  one  offense,  and  consequently  that 
the  verdict  is  repugnant  to  that  clause  which  alleges  that  the  prisoner  was 
"first  brought  into  the  district  of  Massachusetts  after  committing  the  aforesaid 
offense,"  not  offenses,  as  it  should  have  been  in  order  to  correspond  with  the 
verdict  of  the  jury.  But  such  criticism  is  too  technical  to  prevail  even  in  crim- 
inal pleading,  as  the  several  counts  are  obviously  founded  on  the  same  homicide. 
They  set  forth  the  killing  of  the  same  person,  on  board  the  same  ship,  on  the 
same  day,  and  by  substantially  the  same  means ;  and,  if  it  were  otherwise,  the 
proper  conclusion  would  be,  that  the  word  "offense"  in  the  jurisdictional 
clause  applied  severally  to  the  respective  counts,  and  not  collectively,  as  con- 
tended by  the  counsel  of  the  prisoner.     Indictments  must  be  signed  by  the 
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foreman  of  the  grand  jury,  but  when  the  word  "  foreman  "  is  appended  to  the 
name  of  the  person  signing  the  same  as  such,  the  signature  is  sufficient,  aa 
the  designation  "foreman  "  refers  to  the  introductory  clause  of  the  indictment, 
and  to  the  record,  as  verifying  the  legal  inference  that  "  foreman  "  means  fore- 
man of  the  grand  jury.  Eemarks  upon  the  last  cause  assigned,  to  wit,  the 
eighteenth,  are  unnecessary,  as  it  was  conceded  at  the  argument  that  it  did  not 
have  respect  to  any  defects  except  such  as  are  included  in  the  special  assign-r 
ments  to  which  reference  has  been  made. 


V.  Appellate  Jurisdiction  of  Supreme  Court  over  Federal  Courts. 

1.  In  General, 

Summary  —  AppeJlate  power  of  supreme  court;  legislative  exceptions^  §  488. —  Practice  where 
the  lower  court  has  no  jurisdiction,  §  439. 

§  438.  The  appeUate  powers  of  the  supreme  court  are  given  hy  the  oonstitution,  but  are 
limited  and  regulated  by  acts  of  congress,  and  the  court  implies  a  legislative  exception  from 
its  constitutional  appellate  power  in  the  legislative  affirmative  description  of  those  powers. 
But  the  restriction  will  be  implied  only  where  the  intent  is  manifest ;  the  constitution  and 
laws  are  to  be  construed  together,  and  no  exception  will  be  implied  against  the  intent.  Du- 
rousseau  v.  United  States,  §§  440-444.     See  §  447. 

§  439.  Where  the  lower  court  has  no  jurisdiction,  the  supreme  court  wiU  assume  jurisdic- 
tion for  the  purpose  of  reversing  the  decree,  and  of  vacating  any  unwarranted  proceedings 
which  necessarily  stand  in  the  way  of  a  new  trial,  in  a  case  where,  in  the  judgment  of  the 
court,  a  new  trial  ought  to  be  granted.  Where  the  lower  court  has  no  jurisdict'on  of  the 
case,  in  any  form  of  proceeding,  the  usual  course  is  to  direct  a  dismissal.  Morris*  Cbtton^ 
§§  445,  446. 

[Notes.—  See  §§  447-482.] 

DUROUSSEAU  v.  UNITED  STATES. 
(6  Cranch,  307-824.     1810.) 

This  was  an  action  on  an  embargo  bond.  The  facts  on  which  the  question 
of  jurisdiction  arose  are  stated  in  the  opinion. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  the  first  of  several  writs  of  error  to  sundry 
judgments  rendered  by  the  court  of  the  United  States  for  the  territory  of  Or- 
leans. The  attorney-general  having  moved  to  dismiss  them,  because  no  writ  of 
error  lies  from  this  court  to  that  in  any  case,  or,  if  in  any  case,  not  in  such  a 
case  as  this,  the  jurisdiction  of  this  court  becomes  the  first  subject  for  con- 
sideration. 

The  act  erecting  Louisiana  into  two  territories  establishes  a  district  court  in 
the  territory  of  Orleans,  consisting  of  one  judge  who  ''shall,  in  all  things,  have 
and  exercise  the  same  jurisdiction  and  powers  which  are  by  law  given  to,  or  may 
be  exercised  by,  the  judge  of  Kentucky  district."  On  the  part  of  the  United 
States  it  is  contended  that  this  description  of  the  jurisdiction  of  the  court  of 
New  Orleans  does  not  imply  a  power  of  revision  in  this  court  similar  to  that 
which  might  have  been  exercised  over  the  judgments  of  the  district  court  of 
Kentucky ;  or,  if  it  does,  that  a  writ  of  error  could  not  have  been  sustained  to  a 
judgment  rendered  by  the  district  court  of  Kentucky  in  such  a  case  as  this.  On 
the  part  of  the  plaintiffs  it  is  contended  that  this  court  possesses  a  constitu- 
tional power  to  revise  and  correct  the  judgments  of  inferior  courts;  or,  if  not 
so,  that  such  a  power  is  implied  in  the  act  by  which  the  court  of  Orleans  is 
created,  taken  in  connection  with  the  judicial  act ;  and  that  a  writ   of  error 
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would  lie  to  a  jadgmeiit  rendered  by  the  court  for  the  district  of  Kentucky,  in 
such  a  case  as  this. 

Every  question  originating  in  the  constitution  of  the  United  States  claims, 
and  will  receive,  the  most  serious  consideration  of  this  court.  The  third  article 
of  that  instrument  commences  with  organizing  the  judicial  department.  It 
consists  of  one  supreme  court,  and  of  such  inferior  courts  as  congress  shall, 
from  time  to  time,  ordain  and  establish.  In  these  courts  is  vested  the  judicial 
power  of  the  United  States.  The  first  clause  of  the  second  section  enumerates 
the  cases  to  which  the  power  shall  extend.  The  second  clause  of  the  same  sec- 
tion distributes  the  powers  previously  described.  In  some  few  cases  the 
supreme  court  possesses  original  jurisdiction.  The  constitution  then  proceeds 
thus:  "  In  all  the  other  cases  before  mentioned  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  congress  shall  make." 

§  440.  The  jurisdiction  of  the  8uprem.e  court  is  limited  hy  acta  of  congress. 

It  is  contended  that  the  words  of  the  constitution  vest  an  appellate  jurisdic- 
tion in  this  court,  which  extends  to  every  case  not  excepted  by  congress;  and 
that  if  the  court  had  been  created  without  any  express  definition  or  limitation 
of  its  powers,  a  full  and  complete  appellate  jurisdiction  would  have  vested  in  it, 
which  must  have  been  exercised  in  all  cases  whatever.  The  force  of  this  argu- 
ment is  perceived  and  admitted.  Had  the  judicial  act  created  the  supreme 
court  without  defining  or  limiting  its  jurisdiction,  it  must  have  been  considered 
a-s  possessing  all  the  jurisdiction  which  the  constitution  assigns  to  it.  The  legis- 
lature would  have  exercised  the  power  it  possessed  of  creating  a  supreme  court 
as  ordained  by  the  constitution;  and,  in  omitting  to  exercise  the  right  of  ex- 
cepting from  its  constitutional  powers,  would  have  necessarily  left  those  powers 
undiminished.  .The  appellate  powers  of  this  court  are  not  given  by  the  judicial 
act.  They  are  given  by  the  constitution.  But  they  are  limited  and  regulated 
by  the  judicial  act,  and  by  such  other  acts  as  have  been  passed  on  the  subject. 
"When  the  first  legislature  of  the  Union  proceeded  to  carry  the  third  article  of  the 
constitution  into  effect,  they  must  be  understood  as  intending  to  execute 
the  power  they  possessed  of  making  exceptions  to  the  appellate  jurisdiction  of 
the  supreme  court.  They  have  not,  indeed,  made  these  exceptions  in  express 
terms.  They  have  not  declared  that  the  appellate  power  of  the  court  shall  not 
extend  to  certain  cases;  but  they  have  described  affirmatively  its  jurisdiction, 
and  this  affirmative  description  has  been  understood  to  imply  a  negative  on  the 
exercise  of  such  appellate  power  as  is  not  comprehended  within  it. 

§  441.  A  legislative  exception  is  implied  in  tlie  legislative  ajjUrm/itive  descrip- 
tion of  the  powers  of  the  court 

The  spirit  as  well  as  the  letter  of  a  statute  must  be  respected,  and  where  the 
whole  context  of  the  law  demonstrates  a  particular  intent  in  the  legislature  to 
effect  a  certain  object,  some  degree  of  implication  may  be  called  in  to  aid  that 
intent.  It  is  upon  this  principle  that  the  court  implies  a  legislative  exception 
from  its  constitutional  appellate  power  in  the  legislative  affirmative  description 
of  those  powers.  Thus,  a  writ  of  error  lies  to  the  judgment  of  a  circuit  court, 
where  the  matter  in  controversy  exceeds  the  value  of  $2,000.  There  is  no  ex- 
press declaration  that  it  will  not  lie  where  the  matter  in  controversy  shall  be 
of  less  value.  But  the  court  considers  this  affirmative  description  as  manifest- 
ing the  intent  of  the  legislature  to  except  from  its  appellate  jurisdiction  all 
cases  decided  in  the  circuits  where  the  matter  in  controversy  is  of  less  value, 
and  implies  negative  words. 
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§  442.  lut  the  restriction  wiU  he  imjplied  only  where  the  intent  is  mmiir 

feat 

This  restriction,  however,  being  implied  by  the  court,  and  that  implication 
being  founded  on  the  manifest  intent  of  the  legislature,  can  be  made  only 
where  that  manifest  intent  appears.  It  ought  not  to  be  made  for  the  purpose 
of  defeating  the  intent  of  the  legislature. 

Having  made  these  observations  on  the  constitution,  the  court  will  proceed 
to  consider  the  acts  on  which  its  jurisdiction,  in  the  present  case,  depends;  and, 
first,  to  inquire  whether  it  could  take  cognizance  of  this  case  had  the  judg- 
ment been  rendered  by  the  district  court  of  Kentucky.  The  ninth  section  of 
the  judicial  act  describes  the  jurisdiction  of  the  district  courts.  The  tenth 
section  declares  that  the  district  court  of  Kentucky,  "  besides  the  jurisdiction 
aforesaid,"  shall  exercise  jurisdiction  over  all  other  causes,  except  appeal  and 
writs  of  error,  which  are  made  cognizable  in  a  circuit  court,  and  shall  proceed 
therein  in  the  same  manner  as  a  circuit  court;  "and  writs  of  error  and  ap- 
peals shall  lie  from  decisions  therein  to  the  supreme  court,  in  the  same  causes 
as  from  a  circuit  court  to  the  supreme  court,  and  under  the  same  regulations." 
It  is  contended  that  this  suit,  which  is  an  action  on  a  bond  conditioned  to  be 
void  on  the  relanding  of  goods  within  the  United  States,  is  one  of  which  the 
district  courts  have  exclusive  jurisdiction,  and  that  a  writ  of  error  would  not 
lie  to  a  judgment  given  in  such  a  case.  This  court  does  not  concur  with  the 
attorney-general  in  the  opinion  that  a  circuit  court  has  no  original  jurisdiction 
in  a  case  of  this  description.  But  it  is  unnecessary  to  say  anything  on  this 
point,  because  it  is  deemed  clear  that  a  writ  of  error  is  given  in  the  case,  how- 
ever this  question  might  be  decided.  It  would  be  difficult  to  conceive  an  in- 
tention in  the  legislature  to  discriminate  between  judgments  rendered  by  the 
district  court  of  Kentucky,  while  exercising  the  powers  of  a  district  court,  and 
those  rendered  by  the  same  court  while  exercising  circuit  powers,  when  it  is 
demonstrated  that  the  legislature  makes  no  distinction  in  the  cases  from  their 
nature  and  character.  Causes  of  which  the  district  courts  have  exclusive  orig- 
inal jurisdiction  are  carried  into  the  circuit  courts,  and  then  become  the  ob- 
jects of  the  appellate  jurisdiction  of  this  court.  It  would  be  strange  if,  in  a 
case  where  the  powers  of  the  two  courts  are  united  in  one  court,  from  whose 
judgments  an  appeal  lies,  causes  of  which  the  district  courts  have  exclusive 
original  jurisdiction  should  be  excepted  from  the  operation  of  the  appellate 
power.  It  would  require  plain  words  to  establish  this  construction.  But  the 
court  is  of  opinion  that  the  words  import  no  such  meaning.  The  construction 
given  by  the  attorney-general  to  the  word  "  therein,"  as  used  in  the  last  in- 
stance, in  the  clause  of  the  tenth  section  which  has  been  cited,  is  too 
restricted.  If,  by  force  of  this  word,  appeals  were  given  only  in  those  causes 
in  which  the  district  court  acted  as  a  circuit  court  exercising  its  original  juris- 
diction, the  legislature  w^ould  not  have  added  the  words,  "  in  the  same  causes 
as  from  a  circuit  court."  This  addition,  if  not  an  absolute  repetition,  could 
only  serve  to  create  doubt  where  no  doubt  would  otherwise  exist.  The  plain 
meaning  of  these  words  is,  that  wherever  the  district  court  decides  a  cause 
which,  if  decided  in  a  circuit  court,  either  in  an  original  suit,  or  on  an  appeal, 
would  be  subject  to  a  writ  of  error  from  the  supreme  court,  the  judgment  of 
the  district  court  shall,  in  like  manner,  be  subject  to  a  writ  of  error.  This 
construction  is,  if  possible,  rendered  still  more  obvious  by  the  subsequent  part 
of  the  same  section,  which  describes  the  jurisdiction  of  the  district  court  of 
Maine  in  the  same  terms.    Apply  the  restricted  interpretation  to  the  word 
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"  therein,"  in  that  instance,  and  the  circuit  court  of  Massachusetts  would  pos- 
sess jurisdiction  over  causes  in  which  the  district  court  of  Maine  acted  as  a 
circuit  court,  and  not  over  those  in  which  it  acted  as  a  district  court;  a  con- 
struction which  is  certainly  not  to  be  tolerated.  Had  this  judgment  been  ren- 
dered by  the  district  court  of  Kentucky,  the  jurisdiction  of  this  court  would 
have  been  perfectly  clear. 

§  443.  Appellate  jurisdiction  over  tJie  court  for  the  territory  of  Orleans. 

The  remaining  question  admits  of  more  doubt.  It  is  said  that  the  words 
used  in  the  law  creating  the  court  of  Orleans  describe  the  jurisdiction -and 
powers  of  that  court,  not  of  this,  and  that  they  give  no  express  jurisdiction  to 
this  court.  Hence,  it  is  inferred,  with  considerable  strength  of  reasoning,  that 
no  jurisdiction  exists.  If  the  question  depended  singly  upon  the  reference 
made  in  the  law  creating  the  court  for  the  territory  of  Orleans  to  the  court  of 
Kentucky,  the  correctjiess  of  this  reasoning  would,  perhaps,  be  conceded.  It 
would  be  found  diflBcult  to  maintain  the  proposition  that  investing  the  judge 
of  the  territory  of  Orleans  with  the  same  jurisdiction  and  powers  which  were 
exercised  by  the  judge  of  Kentucky,  imposed  upon  that  jurisdiction  the  same 
restrictions  arising  from  the  power  of  a  superior  court  as  were  imposed  on  the 
court  of  Kentucky.  But  the  question  does  not  depend  singly  on  this  reference ; 
it  is  influenced  by  other  very  essential  considerations.  Previous  to  the  exten- 
sion of  the  circuit  system  to  the  western  states,  district  courts  were  erected  in 
the  states  of  Tennessee  and  Ohio,  and  their  powers  were  described  in  the  same 
terms  with  those  which  describe  the  powers  of  the  court  of  Orleans.  The  same 
reference  is  made  to  the  district  court  of  Kentucky.  Under  these  laws  this 
court  has  taken  jurisdiction  of  a  cause  brought  by  writ  of  error  from  Tennes- 
see. It  is  true  the  question  was  not  moved,  and,  consequently,  still  remains 
open.  But  can  it  be  conceived  to  have  been  the  intention  of  the  legislature  to 
except  from  the  appellate  jurisdiction  of  the  supreme  court  all  the  causes  de- 
cided in  the  western  country,  except  those  decided  in  Kentucky  ?  Can  such  an 
intention  be  thought  possible?  Ought  it  to  be  inferred  from  ambiguous 
phrases? 

§  444.  No  exception  implied  against  the  intent. 

The  constitution  here  becomes  all  important.  The  constitution  and  the  laws 
are  to  be  construed  together.  It  is  to  be  recollected  that  the  appellate  powers 
of  the  supreme  court  are  defined  in  the  constitution,  subject  to  such  exceptions 
as  congress  may  make.  Congress  has  not  expressly  made  any  exceptions ;  but 
they  are  implied  from  the  intent  manifested  by  the  affirmative  description  of 
its  powers.  It  would  be  repugnant  to  every  principle  of  sound  construction,  to 
imply  an  exception  against  the  intent.  This  question  does  not  rest  on  the  same 
principles  as  if  there  had  been  an  express  exception  to  the  jurisdiction  of  this 
court,  and  its  power  in  this  case  was  to  be  implied  from  the  intent  of  the  legis- 
lature. The  exception  is  to  be  implied  from  the  intent,  and  there  is,  conse- 
quently, a  much  more  liberal  operation  to  be  given  to  the  words  by  which  the 
courts  of  the  western  country  have  been  created.  It  is  believed  to  be  the  true 
intent  of  the  legislature  to  place  those  courts  precisely  on  the  footing  of  the 
court  of  Kentucky,  in  every  respect,  and  to  subject  their  judgments  in  the  same 
manner  to  the  revision  of  the  supreme  court.  Otherwise  the  court  of  Orleans 
would  in  fact  be  a  supreme  court.  It  would  possess  greater  and  less  restricted 
powers  than  the  court  of  Kentucky,  which  is,  in  terms,  an  inferior  court. 
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Brief  opinions  were  then  rendered  by  the  chief  justice,  and  by  Justices  John- 
son and  Livingston,  as  to  the  liability  on  an  embargo  bond  in  case  of  an  un- 
avoidable accident. 

MORRIS'  COTTON. 
(8  Wallace.  507-512.    1869.) 

Appeal  from  TJ.  S.  District  Court,  District  of  Alabama. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Forfeiture  of  the  property  seized  in  this  case  is 
claimed  in  the  libel  of  information,  as  amended,  upon  several  distinct  grounds, 
of  which  the  following  are  the  most  material : 

1.  Because  the  owner  purchased  the  cotton  of  an  inhabitant  of  a  state  or 
district  in  insurrection,  as  lawfully  declared  by  the  president  in  his  proclama- 
tion to  that  effect,  and  in  violation  of  the  provision  which  prohibited  "  all  com- 
mercial intercourse  between  such  states  or  districts  "  so  long  as  such  hostilities 
should  continue.     12  Stat,  at  Large,  257. 

2.  Because  the  property  was  owned  by  a  person  who  knowingly  used  or 
employed,  or  consented  to  the  use  or  employment  of  the  same,  in  aiding,  abet- 
ting or  promoting  said  insurrection  and  resistance  to  the  laws.  12  Stat,  at 
Large,  319. 

3.  Because  the  owner  of  the  property,  being,  engaged  in  armed  rebellion 
against  the  United  States,  or  in  aiding  or  abetting  such  rebellion,  at  the  time 
when  the  president  issued  his  proclamation  upon  the  subject,  did  not,  within 
sixty  days  thereafter,  cease  to  aid,  countenance  and  abet  such  rebellion,  and 
return  to  his  allegiance.     12  Stat,  at  Large,  591. 

Process  of  monition  issued,  and  the  marshal,  on  the  11th  of  May,  1866, 
seized  one  hundred  and  fifty-four  bales  of  cotton,  as  appears  by  his  return. 
Appearance  was  entered  by  the  claimant  on  the  9th  of  June  following,  as  the 
agent  of  the  bank,  and  he  alleges  in  behalf  of  the  bank  that  none  of  the 
material  allegations  of  the  libel  of  information  are  true.  On  the  contrary,  he 
alleges  that  the  cotton  was  purchased  by  the  bank,  and  was  held  by  their 
agent  as  their  property  until  the  same  was  attached  by  a  creditor  of  the  bank, 
and  that  the  bank  had  ample  authority  to  transport  the  funds  with  which  the 
cotton  was  purchased  into  that  district,  and  he  utterly  denies  that  the  purchase 
was  made  in  violation  of  any  act  of  congress,  or  of  any  commercial  regula- 
tions of  the  United  States.  Many  other  defenses  are  set  up  in  the  answer, 
but  in  the  view  taken  of  the  case  it  is  not  important  to  enter  further  into  those 
details.  Testimony  was  taken  in  the  case,  and  on  the  20th  of  Decembar,  1866, 
a  decree  was  entered  in  the  district  court  that  the  cotton  seized  be  forfeited 
to  the  United  States  for  the  value  thereof,  estimated  at  $25,069.70,  together 
with  costs,  against  the  stipulators  and  claimants.  Dissatisfied  with  the  decree, 
the  claimants  appealed  to  this  court. 

By  the  findings  of  the  court  it  appears:  (1)  That  the  cotton  was  grown  on  a 
plantation  in  the  state  of  Alabama,  and  that  it  was  purchased  by  the  agent  of 
the  Bank  of  Louisiana  during  the  period  when  both  of  those  states  were  in  rebell- 
ion against  the  United  States.  (2)  That  the  agent  of  the  bank,  in  going  from 
Louisiana  to  Alabama,  passed  through  our  military  lines,  and  that  he  purchased 
the  cotton  in  the  latter  state  for  the  bank,  and  with  the  funds  which  he  trans- 
f)orted  through  our  military  lines.  (3)  That  neither  the  agent  nor  the  bank  had 
any  license  or  permit  from  the  president  to  trade  or  hold  any  commercial  inter- 
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<x)urse  in  that  state  or  district,  and  that  his  acts  in  trading  for  and  making  the 
purchase  of  the  cotton  were  contrary  to  the  act  of  congress  prohibiting  all  such 
trade  and  commercial  intercourse. 

§  445.  An  ddiniraUy  court  has  no  jurisdiction  of  a  seizure  made  on  land.  It 
is  a  common  law  cavse^  and  the  claimant  is  entitled  to  a  trial  hy  jury. 

None  of  these  matters,  however,  can  be  re-examined  in  this  court,  as  the  dis- 
trict court  had  no  jurisdiction  of  the  cause  in  admiralty  to  render  any  decree 
upon  the  merits.  Where  the  seizure  is  made  on  navigable  waters,  within 
the  ninth  section  of  the  judiciary  act,  the  case  belongs  to  the  instance  side  of  the 
district  court;  but  where  the  seizure  was  made  on  land,  the  suit,  though  in  the 
form  of  a  libel  of  information,  is  an  action  at  common  law,  and  the  claim- 
ants are  entitled  to  trial  by  jury.  Confiscation  Cases,  7  Wall.,  462 ;  Armstrong's 
Foundry,  6  id.,  769.  Seizures,  when  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden,  are  exclusively  cognizable  in  the 
district  courts,  subject  to  appeal,  as  provided  by  law ;  but  all  seizures  on  land 
or  on  waters  not  navigable,  and  all  suits  instituted  to  recover  penalties  and  for- 
feitures incurred,  except  for  seizures  on  navigable  waters,  must  be  prosecuted  as 
other  common  law  suits,  and  can  only  be  removed  into  this  court  by  writ  of 
error.  Insurance  Co.  v.  United  States,  6  Wall.,  765 ;  United  States  v.  Hart, 
id.,  772. 

§  446.  Though  a  lower  court  had  no  jurisdiction^  this  court  will  take  it  to  re- 
verse the  judgment 

Want  of  jurisdiction  in  the  court  below,  however,  does  not  prevent  this  court 
from  assuming  jurisdiction  on  appeal  for  the  purpose  of  reversing  the  decree 
rendered  by  that  court,  and  of  vacating  any  unwarranted  proceedings  of  that 
court,  which  necessarily  stand  in  the  way  of  a  new  trial  there,  in  a  case  where 
in  the  judgment  of  this  court  a  new  trial  ought  to  be  granted.  Where  the  court 
below  has  no  jurisdiction  of  the  case,  in  any  form  of  proceeding,  the  course  of 
this  court  is  to  direct  the  cause  to  be  dismissed,  if  the  judgment  or  decree  was 
for  the  defendant  or  claimant,  but  if  the  judgment  or  decree  was  for  the  plaint- 
iff or  libelant,  the  court  here  will  reverse  the  judgment  or  decree,  and  remand  the 
-cause  with  directions  to  the  court  below  to  dismiss  the  proceeding.  Unless  the 
practice  were  as  explained,  great  injustice  would  be  done  in  all  cases  where 
the  judgment  or  decree  was  in  favor  of  the  party  who  instituted  the  suit,  as  he 
-would  obtain  the  full  benefit  of  a  judgment  or  decree,  rendered  by  a  court  in  his 
favor,  which  had  no  jurisdiction  to  hear  and  determine  the  controversy.  Hence 
this  court  will,  in  aU  such  cases,  reverse  the  judgment  or  decree,  and  direct 
the  proceedings  to  be  dismissed,  or  remand  the  cause,  with  directions  to  allow  the 
pleadings  to  be  amended,  and  to  grant  a  new  trial  according  to  law.  But  the 
fund  in  this  case  having  been  distributed,  a  new  trial  would  be  useless,  unless 
the  fund  is  restored  to  the  registry  of  the  court  where  it  was  deposited  before 
the  decree  of  distribution  was  executed.  Although  the  district  court  has  no 
jurisdiction  in  such  a  case,  still  this  court  has  full  jurisdiction  on  appeal  to  re- 
verse the  action  of  that  court,  and  to  dismiss  the  proceedings ;  or,  in  a  case 
where  a  new  trial  is  required,  to  remand  the  cause,  and  give  directions  to  that 
effect,  and  also  to  direct  that  a  writ  of  restitution  issue  to  the  proper  parties, 
to  cause  the  fund  to  be  restored  to  the  registry  of  the  court  from  which  it  was 
erroneously  withdrawn. 

Decree  reversed,  and  the  cause  remanded  with  directions  to  allow  the  plead- 
ings to  be  amended,  and  to  grant  a  new  trial  and  issue  a  writ  of  restitution  i£i 
conformity  to  the  opinion  of  the  court. 
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§  447.  In  ^i^eneral. —  Appellate  jurisdiction  depends  upon  the  constitution  and  acts  of  con- 
gress. When  these  do  not  confer  it,  courts  of  the  United  States  cannot  exercise  it.  The 
Lucy,  8  Wall.,  307  (g§  194-196);  Sampson  v.  Welsh,  34  How.,  207  (§  557);  Merrill  v.  Petty,  16 
Wall.,  838.     See  the  case,  §§  563-585.    See  §  438. 

§  448.  The  supreme  court  will  not  assume  jurisdiction  by  consent  of  parties.  Mills  v» 
Brown,*  16  Pet,  525;  The  Lucy.  8  Wall.,  807  {§§  19^-196);  Sampson  v.  Welsh,  24  How.,  207 
(§  557);  Merrill  v.  Petty.  16  Wall.,  838  (§§  563-565);  Ballance  v,  Forsyth,*  21  How.,  389.  See 
§518. 

§449.  Where  a  case  is  dismissed  for  want  of  jurisdiction — no  appeal  having  been  taken 
in  the  district  court  —  the  case  will  not  be  reinstated  by  consent  of  parties.  Consent  of  par- 
ties will  not  give  jurisdiction.     Ballance  v.  Forsyth,*  21  How.,  389. 

§  450.  The  affirmation  of  appellate  jurisdiction  implies  the  negation  of  all  such  jurisdic- 
tion not  affirmed.  Ex  parte  McCardle,  7  Wall.,  506  (§§226-229;;  City  of  San  Francisco  v. 
United  States.  4  Saw.,  579. 

§451.  The  appellate  jurisdiction  of  the  supreme  court  is  derived  from  the  constitution, 
subject  to  such  exceptions  as  congress  may  make ;  the  power  to  make  exceptions  is  given  in 
express  terms,  and  the  court  is  not  at  liberty  to  inquire  into  the  motives  of  congress.  Ex 
parte  McCardle,  7  Wall.,  506.     See  the  case,  g§  228-229. 

§  452.  Although  the  question  of  jurisdiction  is  not  raised  at  the  bar,  if  it  appears  neces- 
sarily to  arise  on  the  record,  it  must  be  decided.  M'Kinney  v.  Carroll,*  12  Pet*,  66;  Walker 
V,  Taylor,  5  How.,  64  {§§  1200,  1201).  Also  where  the  case  is  submitted  on  printed  argument. 
Barteraeyer  V.  Iowa,*  14  Wall.,  26. 

§458.  In  those  cases  in  which  original  jurisdiction  is  given  to  the  supreme  court,  the  judi- 
cial power  of  the  United  States  cannot  be  exercised  in  its  appellate  form.  Osbom  v.  United 
States  Bank,  9  Wheat.,  820. 

§  454.  Citizenship. — Jurisdictional  facts,  such  as  tlie  citizenship  or  alienage  of  the  parties, 
must  be  shown  by  the  record.  Bingham  v.  Cabot,*  3  Dal.,  882;  Emory  v.  Greenough,*  3 
Dal.,  869;  Jackson  v.  Twenty  man,*  2  Pet.,  186;  Turner  v.  Enrille,  4  Dal.,  7;  Course  v.  Stead, 
4  Dal.,  27. 

§  455.  On  error  to  the  circuit  court  from  the  supreme  court  in  case  of  an  action  by  an 
indorsee  against  the  maker  of  a  promissory  note,  if  the  citizenship  of  the  payee  does  not 
appear  from  the  record,  the  judgment  must  be  reversed.  Turner  v.  Bank  of  North  Amer- 
ica, 4  Dal.,  11. 

§  456.  A  writ  of  error  to  the  circuit  court  to  remove  an  equity  suit  must  be  quashed  when 
the  record,  though  it  shows  one  party  to  be  an  alien,  does  not  show  the  citizenship  of  the 
other.     Mossman  v,  Higginson,  4  Dal.,  14. 

§  457.  One  complainant  in  a  bill  in  equity  was  described  as  a  citizen  of  Massachusetts, 
others  as  citizens  of  Connecticut  and  Vermont,  and  the  defendant  as  a  corporation  incorpo- 
rated by  the  legislature  of  New  York.  It  not  appearing  that  the  lower  court  had  jurisdic- 
tion, as  the  parties  were  not  described  as  citizens  of  different  states,  the  decree  of  the  lower 
court  dismissing  the  bill  was  affirmed.  Sullivan  v,  Fulton  Steamboat  Co.,*  6  Wheat., 
450. 

§  458.  The  jurisdiction  of  the  supreme  court  of  the  United  States,  in  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  is  not  affected  by  the  fact  that  one  of  the  par- 
ties to  the  controversy  is  a  state,  and  the  other  is  a  citizen  of  that  state.  Cohens  v.  Virginia, 
6  Wheat.,  878. 

§  459.  In  order  to  give  jurisdiction  under  the  judiciary  act,  it  is  not  necessary  to  aver  on 
the  record  that  defendant  was  an  inhabitant  of  the  district,  or  found  therein.  It  is  sufficient 
if  the  court  appears  to  have  had  jurisdiction  by  the  citizenship  or  alienage  of  the  parties; 
and  if  the  defendant  voluntarily  appears  in  the  court  below,  without  taking  exception,  this 
is  an  admission  of  service,  and  a  waiver  of  any  further  inquiry  into  the  matter.  Gracie  v. 
Palmer,*  8  Wheat..  699. 

§  460.  In  this  case  three  appeals  in  equity  against  collectors  and  others  under  the  revenue 
laws  were  dismissed  because  the  pleadings  contained  no  proper  allegations  of  citizenship  to 
^ive  the  circuit  court  jurisdiction,  and  because  the  act  of  1833,  allowing  such  actions  regard- 
less of  citizenship,  was  repealed  ^fore  tlie  bills  in  the  cases  were  filed.  Mason  v.  CoUins,  18 
Wall.,  602. 

§461.  Where  a  defendant  has  appeared  and  pleaded  in  an  action,  and  before  trial  has 
withdrawn  his  plea  and  allowed  judgment  to  be  taken  against  him  by  default,  the  supreme 
court,  on  a  writ  of  error  to  the  inferior  court,  can  take  no  notice  of  any  matter  of  abate- 
ment in  the  writ  or  declaration.  So  where  a  capias  ad  respondendum  had  been  sued  out 
against  two.  and  one  not  being  found,  and  the  other  defendant  after  pleading  withdrew  his 
plea  and  suffered  judgment  to  be  entered  against  him,  it  was  held  that  the  fact  that  the  writ 
named  both  as  citizens  of  a  different  state  from  the  plaintiff,  though  the  declaration  con- 
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tained  no  allegation  as  to  the  citizenship  of  the  one  not  found,  was  sufficient  to  give  the  su- 
preme court  jurisdiction  on  writ  of  error.     Smith  v.  Clapp,  15  Pet.,  127. 

§  462.  Where  the  record  of  the  circuit  court  shows  no  jurisdictional  defect,  unless  in  the 
pleadings,  and  the  declaration  contains  one  count  on  a  promissory  note,  and  another  for 
money  had  and  received,  in  a  sum  large  enough  to  cover  the  verdict  and  judgment,  but  there 
appears  no  allegation  that  the  payee  of  the  notes  mentioned  was  competent  to  sue  the 
maker  in  the  United  States  courts,  though  the  general  count  was  broad  enough  to  give  juris- 
diction of  the  parties,  the  supreme  pourt,  on  a  writ  of  error,  will  presume,  either  that  a  re- 
covery was  not  had  on  the  notes,  or  that  evidence  of  the  citizenship  of  the  maker  and  payee 
was  given,  which  would  give  the  court  jurisdiction.  Bank  of  the  United  States  v.  Moss,  6 
How.,  36.    See,  also.  Courts,  sub-title  Jurisdiction, 

§  463.  Habeas  corpns. —  The  supreme  court  has  appellate  jurisdiction  over  the  decision  of 
inferior  United  States  courts  in  habeas  corpus  cases,  and  may  exercise  it  by  writ  of  Jiabeas 
corpus  aided  by  certiorari.     Ex  parte  Yerger,  8  Wall.,  98.     See  supra,  IV. 

§  464.  The  appellate  jurisdiction  of  the  supreme  court  over  the  circuit  court  in  hdheas  cor- 
pus cases  is  limited  to  a  power  to  inquire  into  the  legality  of  the  imprisonment,  and  it  cannot 
thereby  correct  the  errors  of  the  judgment  of  the  circuit  court.  However  erroneous  the  judg- 
ment of  the  circuit  court  may  have  been,  if  it  had  jurisdiction,  and  the  defendant  has  been 
duly  committed  under  an  execution  or  sentence,  the  supreme  court  has  no  power.  In  re 
Metzger,  5  How.,  191. 

8  465.  The  supreme  court  has  power,  by  writ  of  habeas  corpus,  to  inquire  into  the  validity 
of  the  commitment  of  the  circuit  court  of  the  District  of  Columbia.  Such  a  proceeding?  re- 
vises the  decision  of  the  circuit  couit,  and'  is  therefore  an  exercise  of  appellate  jurisdiction. 
Ex  parte  Bollman,  4  Cr.,  99.     Johnson,  J.,  dissenting. 

§  466.  Where  a  person  was  in  custody  under  a  ca.  sa.  issued  by  the  circuit  court  of  the  Dis- 
trict of  Columbia  to  collect  a  fine,  it  was  held  that  the  supreme  court  had  jurisdiction  to 
award  a  writ  of  habeas  corpus  to  inquire  into  the  legality  of  the  imprisonment  under  such 
process,  it  being  the  exercise  of  appellate  rather  than  original  jurisdiction.  Ex  parte  Wat- 
kins,  7  Pet.,  572. 

§  467.  The  supreme  court  has  appellate  jurisdiction  to  inquire  by  habeas  corpus  into  the 
legality  of  the  order  of  an  inferior  court  on  habeas  corpus  remanding  a  person  to  custody ;  and 
this,  no  matter  whether  the  oi-der  of  the  inferior  court  remanded  him  to  the  custody  of  the 
military  or  the  civil  authorities.     Ex  parte  Yerger,  8  Wall.,  100. 

§  468.  Where  justices  of  the  peace  of  the  District  of  Columbia  issue  an  illegal  warrant  of 
commitment,  and  the  circuit  c-ourt  on  habeas  corpus  has  made  a  different,  but  still  an 
erroneous,  commitment,  the  supreme  court,  on  habeas  corpus^  will  revise  and  set  aside  the 
order  of  the  latter  court.  Ex  parte  Burford,  8  Cr.,451.  See,  also,  Writs,  sub-title  Habeas 
Corpus. 

§  469.  State  a  party.—  It  seems  that  the  removal  of  a  cacise  in  which  the  United  States  is  ■ 
a  party  to  the  supreme  court  by  a  writ  of  error  by  the  other  party,  is  not  the  institution  of  a 
suit  against  the  United  States.     Cohens  v.  Virginia,  6  Wheat,  411. 

§  470.  In  a  case  arising  under  the  constitution  and  laws  of  the  United  States  the  jurisdic- 
tion of  the  supreme  court  is  not  limited,  where  a  state  is  a  party,  by  that  clause  of  the  consti- 
tution which  confers  original  jurisdiction  on  the  supreme  court  in  cases  in  which  a  state  is  a 
party.  In  the  former  case  the  jurisdiction  is  founded  entirely  upon  the  character  of  the  ques- 
tion involved,  and  is  independent  of  the  character  of  the  parties.  In  the  latter  case  the  char- 
acter of  the  parties  is  everything,  and  the  nature  of  the  dispute  nothing.  When,  tJierefore, 
the  constitution  declares  the  jurisdiction  in  cases  where  a  state  is  a  party  to  be  original,  and 
in  all  cases  arising  under  the  constitution  and  laws  to  be  appellate,  the  conclusion  seems  irre- 
sistible that  its  framers  designed  to  include  in  the  first  class  those  cases  in  which  jurisdiction 
is  given  because  a  state  is  a  party,  and  to  include  in  the  second  those  in  which  jurisdiction  is 
given  because  the  case  arises  under  the  constitution  or  a  law  of  the  United  States.  Ibid,, 
692. 

§  471.  Under  the  judiciary  act,  the  effect  of  a  writ  of  error  is  simply  to  bring  the  record 
into  court,  and  to  submit  the  judgment  of  the  inferior  court  to  re-examination.  It  does  not 
act  on  the  parties,  but  only  on  tho  record.  It  removes  the  record  into  the  supervising  tribu- 
nal. When,  therefore,  a  state  obtains  a  judgment  against  an  individual,  and  the  court  ren- 
dering such  judgment  overrules  a  defense  set  up  under  the  constitution  or  laws  of  the  United 
States,  the  transfer  of  this  record  into  the  supreme  court  for  the  sole  purpose  of  inquiring 
whether  the  judgment  violates  such  constitution  or  laws  is  not  a  suit,  within  the  inhibition 
of  the  constitutional  amendment,  commenced  or  prosecuted  against  a  state.  Essentially  is 
it  an  appeal  on  a  single  point ;  and  the  defendant  who  appeals  from  a  judgment  rendered 
against  him  is  never  said  to  commence  or  prosecute  a  suit  against  the  plaintiff  who  has  ob- 
tained the  judgment.    The  citation  in  such  a  case  is  a  mere  notice  that  the  record  has  been. 
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removed,  and  of  the  time  and  place  when  it  will  be  examined,  and  is  not  a  process  by  which 
a  suit  is  instituted.    Ibid.,  409. 

§  472.  Under  act  to  t^nfonw  right  to  vote. —  An  appeal  will  lie  from  a  final  decree  in  a 
proceeding  under  the  act  of  May  81,  1870,  entitled  ♦*  An  act  to  enforce  the  rights  of  citizens 
of  the  United  States  to  vote  in  the  several  states  of  this  Union,  and  for  other  purposes,"  the 
object  of  the  proceeding  being  to  enjoin  a  certsiin  party  from  acting  as  governor  under  an 
election  which  was  alleged  to  be  fraudulent,  for  the  preservation  of  papers  and  documents 
relating  to  such  election,  etc.    Ex  parte  Warmouth,  17  Wall.,  64. 

§  478.  By  what  law  goyerned. —  It  seems  that  the  statute  in  force  at  the  time  a  writ  of 
error  issues  governs  the  question  of  jurisdictioo,  and  not  the  one  in  force  at  the  time  the 
cause  is  heard.    Schacker  v.  Hartford  Fire  Ins.  Co.,*  8  Otto,  ^1. 

§  474.  Where  the  law  has  expired. —  It  seems  that  the  supreme  court  can  exercise  no  ap- 
pellate jurisdiction  except  that  provided  for  by  law,  and  that  where  a  law  allowing  an  appeal 
from  the  district  court  has  lapsed  by  its  own  limitation,  the  supreme  court  can  tiike  no  juris- 
diction, though  the  law  lapses  pending  the  appeal,  and  before  the  hearing.  United  States  v. 
Boisdore,  8  How.,  121.     See  §  521. 

§  47.5.  Appellate  jurisdiction  ceases  with  the  repeal  of  the  act  conferring  it;  and  no  judg- 
ment can  be  rendered  in  pending  cases.  Ex  parte  McCardle,  7  Wall.,  506.  See  the  case,, 
§§  226-229. 

§470.  Military  tribnnal. —  The  ajypellate  jurisdiction  of  the  supreme  court  does  not  ex- 
tend to  the  review  by  certiorari  of  the  proceedings  of  a  military  tribunal,  instituted  by  a 
commanding  general  of  a  department  for  the  trial  of  persons  brought  before  it  by  the  mili- 
tary authorities.    Ex  parte  Vallandigham,  1  Wall.,  251. 

^477.  Prize. —  Though  since  the  law  of  March  8,  1868,  appeals  in  prize  cases  are  taken 
directly  from  the  district  to  the  supreme  court,  yet  where  before  such  law  a  prize  case  had 
been  appealed  from  the  district  to  the  circuit  court,  the  supreme  court  has  jurisdiction  of  the 
case  on  appeal  from  the  decree  of  the  circuit  court.    The  Admiral,  8  Wall.,  611. 

§  478.  ('ase  removetl  trom  state  oonrt. —  The  supreme  court  of  the  United  States,  upon  an 

appeal  from  a  circuit  court  for  Arkansas,  has  juriAdiction  over  an  action  under  the  laws  of 

*  the  state,  brought  in  the  state  courts  by  a  purchaser  at  sheriff's  sale  to  cut  off  the  rights  of 

all  parties  in  lands  so  purchased,  and  removed  therefrom  to  the  circuit  court  of  the  United 

States.    Parker  v.  Overman.  18  How.,  189. 

§479.  Stntes  cannot  abridge.— The  legislatures  of  two  states  cannot,  by  any  law  passed 
by  them,  divest  the  appellate  jurisdiction  of  the  supreme  court  over  the  inferior  courts 
given  by  act  of  congress.  So,  though  the  laws  of  Virginia  provide  that  the  judgment  of  the 
district  courts  of  that  state  shall  be  final  in  cases  of  caveat,  and  there  is  a  compact  between 
Virginia  and  Kentucky  which  stipulates  that  rights  acquired  under  the  commonwealth  of 
Virginia  shall  be  decided  under  the  then  existing  laws,  the  supreme  court  still  has  appellate 
j  iiisdiction  over  the  district  court  of  Kentucky  on  a  writ  of  error  in  proceedings  on  a  caveat 
liled  in,  or  removed  to,  such  district  court.    Wilson  v.  Mason,  1  Or.,  91. 

§  480.  Agreed  case. —  The  supreme  court  will  not  take  cognizance  of  an  agreed  case  pre- 
sented to  the  court  by  the  coimsel  of  both  parties,  with  a  stipulation  that  judgment  shall  be 
entered  in  the  circuit  court  in  conformity  with  the  opinion  of  the  supreme  court  on  such 
agreed  case.  The  supreme  court  cannot  take  cognizance  of  any  suit  or  controversy  which  is 
not  brought  before  it  by  the  regular  process  of  law.    Dewhurst  v.  CJoulthard,  8  Dal,  410. 

§481.  Cases  from  Washington  territory. —  The  supreme  court  can  only  review  the  final 
judgments  of  the  supreme  court  of  the  territory  of  Washington  in  criminal  cases,  when  the 
constitution  or  a  statute  or  treaty  of  the  United  States  is  drawn  in  question.  R.  S.,  §  702. 
Watts  V.  Territory  of  Washington,  1  Otto,  580. 

§  482.  Circuit  court  of  District  of  Columbia.—  The  appellate  jurisdiction  of  the  supreme 
court  of  the  United  States,  in  the  case  of  the  circuit  court  of  the  District  of  Columbia,  ex- 
tends only  to  reversing  the  final  judgments  and  decrees  of  the  latter,  and  a  case  certified  to  it 
on  division  of  opinion  among  the  judges  must  be  dismissed.    Ross?  v.  Triplett,  3  Wheat.,  601. 

2.  Depending  on  the  Amount  in  Controversy, 

Summary  —  Pi'oof  of  value,  §  483. —  Matter  in  dispute,  how  determined,  §  484. — Amendment 
as  to  amount  of  damages,  §  485. —  Money  value  required,  §5^  486,  493. — Nominal  or  ap- 
parent vtdue,  §§  487,  499. —  Judgment  against  a  defendant;  collateral  effect  of  tlie  judg- 
merit,  §§  488,  502. —  Judgment  for  plaintiff ,  error  by  defendant,  g  489. — Difference  teticeen 
amount  claimed  and  amount  admitted,  ^  490. —  Enjoining  levy  on  land,  ^  491. —  Guardian- 
ship of  children,  §  492. —  Arrest  on  execution  and  release,  §  493. —  Bill  to  sell  land  under 
deed  of  trust,  %  494. —  Sum  claimed  in  ad  damnum,  §  49o.— Set-off,  judgment  for  plaintiff, 
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§§  483--491.  APPEALS  AND  WRITS  OF  ERROR. 

§§  496-499.—  Whether  the  plaintif  or  the  defendant  appeah,  §§  500,  606.—  Vcdue  of  slaves 
sued  for,  §  501.—  Cross-libels,  §  503.—  Alternative  judgment  in  replevin,  %  ^^.-^  Remitti- 
tur reducing  judgment  to  $5,000,  ^  505. —  Amount  determined  by  amount  at  time  of  judg- 
mentj  §  506. —  Judgment  for  $2,000,  and  interest,  error  by  defendant,  §  507.—  Suit  against 
defendants  severally  liable,  judgment  of  dismissal,  §  508. — Joinder  of  distinct  catises  in 
favor*  of  distinct  parties,  S  509. —  Joinder  of  several  creditors  to  set  aside  a  fratuluient 
conveyance,  §  510. —  Uniting  several  claims,  %^  608-5X9.^  Consent  will  not  give  juris- 
diction, g  6iS.^  Jurisdiction  limited  to  amount  named.  §  530.— Pendi?ig  ccues  fall  with 
the  repeal  of  the  law,  g  521.— Ab  vested  right  to  an  appeal,  §  622.— Judgment  for  $5,000 
and  costs,  §  528. — Jurisdiction  determined  by  law  in  force  at  the  time,  §  524. —  Damages 
must  appear  on  face  of  pleading ;  computation  of  interest,  §  525.—  Amendments,  §  526. — 
Amount  shoum  by  prayer,  §  527. —  Value  not  appearing  from  the  record,  §  528. —  Disagree- 
ment betvxen  judges  below,  §  529. — BUI  for  partition,  §  530.— 5tttf  against  a  notary  for 
damages,  §  531.—  Under  revenue  laws,  §  532.—  Under  the  patent  law,  g§  533,  6Zi,— En- 
joining sale  of  land  for  taxes,  §  535.—  Writ  of  restitution,  §  538.— JVocecdinfif  to  compel 
a  recanvass  of  votes,  ^  537.  —  Appeal  from  the  supreme  court  of  the  territory  of  Oregon, 
§  5S8.— Jurisdictional  questions  must  be  raised  in  lower  court,  and  appear  on  record^ 
§  589.— Jfining  claim,  §  540. —  In  replevin,  §  541. 

§  483.  Affidavits  as  to  the  amount  in  controversy  will  not  be  received  where  the  value  is 
shown  by  the  pleadings  or  proceedings  of  the  court  below,  and  in  no  case  after  the  appeal  has 
been  dismissed  for  want  of  jurisdiction.  Richmond  v.  City  of  Milwaukee,  §§  542,  543.  See 
§§  688,  646. 

§  484.  In  an  action  upon  a  money  demand,  where  the  general  issue  is  pleaded,  the  matter 
in  dispute  is  the  debt  claimed,  and  its  amount,  as  stated  in  the  body  of  the  declaration,  and 
not  merely  the  damages  alleged,  or  the  prayer  for  judgment  at  its  conclusion,  must  be  consid- 
ered in  determining  the  question  of  jurisdiction  on  a  writ  of  error  sued  out  by  the  plaintiff. 
Lee  v,  Watson,  g  544. 

§  485.  So  where  a  certificate  of  the  presiding  judge  indorsed  on  the  writ  showed  that  the 
demand  in  the  original  declaration  did  not  exceed  $1,000,  and  the  evidence  showed  that  it  did  • 
not  exceed  $700,  the  supreme  court  had  no  jurisdiction,  although  an  amendment  was  made 
during  the  progress  of  the  cause,  in  the  amount  of  damages  claimed,  for  the  purpose  of  bring- 
ing the  case  within  the  jurisdictional  limit.    Ibid, 

§  486.  An  appeal  to  the  supreme  court  from  the  order  of  a  circuit  court  lies  only  where  the 
subject  of  the  controversy  is  money,  or  some  right  the  value  of  which  can  be  ascertained  in 
money,  and  does  not  lie  from  the  order  of  a  circuit  court  dismissing  a  bill  in  equity  to  enjoin 
a  county  auditor,  who  acts  under  authority  of  law  for  the  purpose  of  perfecting  the  tax  lists 
of  the  county,  from  requiring  a  cashier  of  a  bank  to  appear  before  him,  with  the  books  of  the 
bank,  to  give  evidence  of  its  deposits.    Youngstown  Bank  r.  Hughes,  §  545.    See  gg  218,  668. 

§  487.  It  is  the  nominal  or  apparent  value  of  the  subject  matter,  and  not  the  actual  value 
of  the  judgment  sought  to  be  reviewed,  which  gives  the  supreme  court  jurisdiction.  Where 
judgment  was  recovered  in  the  circuit  court  for  $1,660.75,  being  the  interest  upon  fifteen  bonds 
of  $500  each,  it  was  held  that  a  writ  of  error  would  not  lie,  although  the  validity  of  the  bonds 
themselves  came  in  question ;  the  interest  upon  the  bonds,  and  not  the  bonds  themselves,  was 
the  amount  in  controversy,  and  determined  the  jurisdiction  of  the  court.  Elgin  v,  Marshall, 
§546. 

§  488.  Prima  facie,  the  judgment  against  a  defendant  in  an  action  for  money  is  the 
measure  of  the  jurisdiction  of  the  supreme  court  in  his  behalf.  This  prima  facie  case  con- 
tinues until  the  contrary  is  shown;  and  if  jurisdiction  is  invoked  because  of  the  collateral 
effect  a  judgment  may  have  in  another  action,  it  must  appear  that  the  judgment  conclu- 
sively settles  the  rights  of  the  parties  in  a  matter  in  dispute,  the  sum  or  value  of  which 
exceeds  the  required  amount.    Troy  v.  Evans,  §  547. 

§  489.  The  plaintiff  below  claimed  more  than  $2,000,  but  recovered  a  judgment  for  a  less 
sum.  The  defendant  sued  out  a  writ  of  error.  Held,  that  the  supreme  court  had  no  juris- 
diction ;  that  the  amount  of  the  judgment  was  the  matter  in  controversy.  Gordon  v.  Ogden, 
§548. 

§  490.  Where  a  case  was  heard  on  an  agreed  statement  of  facts,  the  plaintiff  claiming  a 
certain  sum,  and  the  defendant  admitting  a  less  sum  to  be  due,  the  difference  between  the 
amount  claimed  and  the  amount  admitted  was  the  value  in  controversy,  and  this  being  less 
than  $5,000,  the  supreme  court  had  no  jurisdiction.  Tintsman  v.  National  Bank,  §  549.  See 
§  622.  . 

§  491.  On  a  bill  to  enjoin  the  levy  of  an  execution  on  land  in  which  complainant  is  inter- 
ested, the  amount  of  the  execution,  and  not  complainant's  interest  in  the  land,  is  the  value  in 
controversy.    Ross  v.  Prentiss,  §  550. 
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JURISDICTION  OVER  FEDERAL  COURTS.  §§492-505. 

§  402.  Where  the  guardianship  of  children  is  the  only  matter  in  controversy,  there  being^ 
no  pecuniary  interest  involved,  the  supreme  court  has  no  jurisdiction  of  an  appeal.  De  Krafft. 
V.  Barney,  §  551.    See  §  030. 

§  493.  Value,  to  give  the  supreme  court  jurisdiction,  must  be  a  property  value,  and  must 
be  shown  on  the  record,  or  by  evidence  aliunde,  S6  where  parties  were  arrested  on  execution^ 
and  released  on  habeas  corpus,  the  supreme  court  had  no  jurisdiction  of  a  writ  of  error. 
Pratt  V.  Fitzhugh,  §  553. 

§  494.  On  a  bill  iiled  to  obtain  a  decree  for  the  sale  of  a  lot  to  satisfy  a  deed  of  trust,  the 
debt  claimed  in  the  bill,  and  not  the  value  of  the  land,  is  the  matter  in  controversy.  Farm- 
ers' Bank  v,  HooflP,  §  553. 

§  495.  In  an  action  for  rent,  at  a  yearly  charge  of  $73  for  twelve  years,  it  was  alleged  that 
the  amount  due  was  $1,241,  but  the  ad  damnum  was  laid  at  $t,000.  General  verdict  against 
plaintiff.  Held,  that  the  matter  in  dispute  was  the  sum  claimed  in  the  ad  damnum ;  that  the- 
court  would  not  judicially  notice  that  it  might  be  made  out  as  a  matter  of  inference  from 
the  declaration  that  the  claim  was  in  fact  less  than  $1,000.    Scott  v.  Lunt,  §  554. 

g  496.  Where  the  plaintiff  sued  for  $1,000,  and  the  defendant  pleaded  a  set-off  under  the 
state  law  for  $4,000,  claiming  a  judgment  for  the  excess,  and  the  verdict  was  for  the  plaintiff' 
for  $o75.85,  it  was  held  that  the  defendant  was  entitled  to  a  writ  of  error.  Ryan  v,  Bindley, 
gj  555,  556. 

§  497.  On  a  libel  against  a  vessel  to  recover  compensation  for  damages  to  a  cargo,  etc.,  the 
libelants  recovered  a  decree  for  $3,303.78.  The  respondents  afterwards  came  in,  by  leave, 
and  set  off  a  balance  due  for  freight,  thus  reducing  the  decree  to  $1,071.37,  but  stated  in 
writing  that  the  set-off  was  made  without  waiving  the  right  to  appeal.  A  decree  was  then, 
entered  for  $1,071.37.     Held,  that  an  appeal  would  not  lie.     Sampson  v.  Welsh,  §  557. 

§  498.  Where  a  defendant  makes  no  claim  of  set-off  or  counterclaim,  except  to  reduce  the 
amount  of  the  recovery,  he  cannot  appeal  from  a  decree  against  him  for  less  than  $5,000. 
Lamar  \\  Micou,  §  558. 

§  499.  A  case  will  be  dismissed  if  it  appears  from  the  record  that  the  matter  in  dispute  is 
below  the  jurisdictional  amount,  whatever  may  be  the  apparent  demand.  So  where  a  judg- 
ment was  entered  against  defendant  for  $1,118.71,  on  a  money  demand  for  $2,000,  and  it  ap- 
peared that  he  pleaded  the  general  issue  and  gave  notice  of  a  set-off  for  $10,000,  and  that  the 
only  item  of  the  set-off  litigated  was  for  the  amount  of  $446,  a  writ  of  error  by  the  defend- 
ant was  dismissed.    Uray  v.  Blanchard,  §  559. 

§  500.  In  cases  where  plaintiff  sues  for  money,  and  claims  in  his  pleadings  a  larger  sum 
than  $3,000,  and  obtains  a  judgment  for  a  smaller  amount,  the  sum  for  which  the  judgment 
is  rendered  is  the  only  matter  in  controversy,  when  the  defendant  brings  the  writ  of  error. 
But  if  the  plaintiff  brings  the  writ  of  error  upon  the  ground  that  he  is  entitled  to  more  than 
the  judgment  was  rendered  for,  then  his  averment  in  his  declaration  shows  the  amount  he 
claimed,  and  he  is  entitled  to  a  writ  of  error  if  that  claim  appears  to  be  large  enough  to  give 
the  court  jurisdiction.     Bennett  v,  Butterworth,  §§  560-563. 

§  501.  But  in  this  case  the  plaintiff  sued  to  recover  four  slaves,  alleged  to  be  worth  $3,700. 
The  jury  found  for  the  plaintiff  $1,300,  as  the  value  of  the  slaves,  with  six  and  a  quarter 
cents  damages.  The  record  then  stated,  that  thereupon  the  plaintiff  released  the  judgment, 
for  $1,300,  in  open  court,  and  the  court  adjudged  that  he  recover  of  the  defendant  the  said 
slaves,  and  the  damages  assessed,  etc.  Held,  that  defendant  was  entitled  to  a  writ  of  error ; 
that  the  value  of  the  slaves  as  fixed  by  the  plaintiff  was  the  amount  in  controversy.    Ibid, 

§  502.  Where  the  writ  of  error  is  brought  by  the  defendant  below,  the  matter  in  dispute  is 
the  amount  of  the  judgment.     Merrill  v.  Petty,  §§  563-565. 

§  503.  Cross-libels  were  filed  in  a  cause  of  collision,  in  separate  district  courts,  one  in  rem 
and  the  other  in  personam.  The  cases  were  heard  together  by  agreement,  but  not  consoli- 
dated. One  libel  was  dismissed,  and  a  decree  was  entered  in  the  case  for  a  sum  less  than* 
$3,000.  Separate  appeals  were  taken  from  each  decree.  Held,  that  the  proposition,  that  the 
amount  in  dispute  should  be  ascertained  by  adding  to  the  sum  allowed  as  damages  in  one  case 
the  amount  claimed  in  the  libel  in  the  other  case,  was  not  maintainable.     Ibid, 

504.  Where  a  judgment  in  replevin  was  in  the  alternative,  for  the  recovery  of  certainri 
cattle,  or  $1,400,  it  was  held  that  a  writ  of  error  sued  out  by  the  plaintiff  would  not  lie. 
Pierce  v.  Wade,  §  566. 

§  505.  Where  a  verdict  was  found  against  a  defendant  for  $5,068.17,  and  the  plaintiff  re- 
mitted $66.17,  and  a  judgment  was  rendered  for  $5,000  in  coin,  held,  that  the  supreme  court 
had  no  jurisdiction  of  a  writ  of  error  brought  by  defendant ;  that  it  would  not  inquire  into 
the  propriety  of  allowing  the  verdict  to  be  reduced  before  judgment,  but  that  it  would  have 
been  different  if  the  remittitur  had  been  entered  after  judgment;  that  it  was  not  material! 
that  the  judgment  was  for  coin,  which  was  worth  more  in  the  market  than  paper  money^ 
Thompson  v,  Butler,  §§  567,  568.    See  §  637. 
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gg  606  522.  APPEALS  AND  WRITS  OF  ERROR. 

§  506.  A  writ  of  error  from  the  supreme  court  to  a  circuit  court  will  lie  in  favor  of  the 
plaintiff  where  the  amaunt  of  damages  claimed  exceeds  $2,000,  although  he  recover,  by 
reason  of  the  erroneous  ruling  of  the  court  below,  less  than  $2,000;  but  it  will  not  lie  in  favor 
of  the  defendant,  when  the  amount  of  the  judgment  against  him  is  less  than  $2,000;  and  the 
amount  in  controversy  is  determined  by  tlie  amount  at  the  time  of  the  judgment,  and  not 
by  subsequent  additions,  such  as  interest.     Knapp  v.  Banks,  §  569.     See  §§631,  647. 

507.  Where  the  plaintiff  recovers  a  judgment  for  the  sum  of  $2,000,  with  interest  thereon, 
the  supreme  court  has  no  jurisdiction  of  a  writ  of  error  sued  out  by  the  defendant  under 
section  22  of  the  judiciary  act.     Walker  v.  United  States,  §  570. 

§  508.  Where  several  defendants  are  each  liable  severally,  and  not  jointly,  and  a  re90very 
cannot  be  had  against  either  of  them  for  more  than  $3,500,  an  appeal  by  plaintiff  will  not  lie 
from  a  judgment  of  dismissal.     Paving  Company  v,  Mulford,  t^  571.     See  §  649. 

g  509.  If  distinct  causes  of  action  in  favor  of  distinct  parties  are  joined  in  one  suit,  and 
distinct  decrees  are  rendered  in  favor  of  the  several  parties,  these  decrees  cannot  be  joined  to 
give  jurisdiction  —  e.  (/.,  where  the  question  first  to  be  settled  is  whether  the  claimants  are 
entitled  to  recover,  and  then  whether  each  separate  claimant  is  so  entitled.  Farmers*  Loan 
and  Trust  Co.  v.  Waterman,  §§  572,578. 

g  510.  Where  several  creditors,  having  separate  and  distinct  interests,  depending  upon 
separate  and  distinct  judgments,  unite  in  a  bill  to  set  aside  a  fraudulent  conveyance,  and 
their  bill  is  dismissed,  the  several  claims  cannot  be  united  to  give  the  supreme  court  jurisdic- 
tion on  appeal.     Seaver  v.  Bigelows,  g  574. 

g  6 1 1 .  A  judgment  by  confession  in  favor  of  H.  was  declared  void  in  a  suit  by  several  cred- 
itor, and  H.  appealed.  Held,  that  the  several  claims  of  the  creditors  could  not  be  united  to 
give  the  supreme  court  jurisdiction,  although  the  effect  of  the  decree  was  to  deprive  H.  of 
more  than  $5,000.     Schwed  v.  Smith,  §  575. 

§  512.  Parties  severally  liable  for  a  tax  united  in  asking  an  injunction  against  the  collec- 
tion of  the  tax.  Held,  that  the  several  amounts  for  which  they  were  respectively  liable  could 
not  be  united  to  give  the  supreme  court  jurisdiction.     Russell  v.  Stansell,  g  576. 

g  5 1 3.  Certain  creditors  united  in  a  bill  to  set  aside  a  conveyance  alleged  to  be  fraudulent, 
claiming  'that  the  party  to  whom  the  conveyance  was  made  was  not  a  creditor,  but  only  a 
partner.  It  appeared  that  if  they  were  successful  in  their  claim  the  amount  to  be  distributed 
among  them  would  be  less  than  $5,000.  Held,  that  the  supreme  court  had  no  jurisdiction  of 
an  appeal.     Chatfield  v,  Boyle,  g  577. 

g  514.  Where,  on  an  appeal  from  a  decree  distributing  the  assets  of  an  insolvent  estate,  it 
appears  that  the  amount  in  controversy  between  the  creditors  is  less  than  $2,000,  the  supreme 
court  has  no  jurisdiction.    Terry  u  Hatch,  g  578. 

g  5 1 5.  Where  the  legal  representatives  of  a  decedent  obtained  a  judgment  against  an  admin- 
istrator for  their  claims,  which  in  the  aggregate  exceeded  $2,000,  and  they  afterwards  joined 
in  a  suit  in  another  state  to  enforce  payment  of  their  respective  claims,  and  obtained  a  decree 
accordingly,  held,  that  the  supreme  court  had  jurisdiction  on  an  appeal  by  the  defendant. 
Shields  v,  Thomas,  ^§  579,  580. 

g  516.  Where  the  total  amount  awarded  to  a  set  of  salvors,  joining  in  a  libel  for  a  single  sal- 
vage service,  exceeds  $5,000,  the  supreme  court  has  jurisdiction  on  appeal.  The  **  Connemara," 
g581. 

§517.  Where  seamen  join  in  a  libel  for  wages,  and  separate  decrees  are  entered,  each  for 
less  than  $2,000,  an  appeal  will  not  lie.     Oliver  v.  Alexander,  g§  582-585. 

g  5 1 8.  Consent  will  not  give  jurisdiction  where  the  matter  in  dispute  is  less  than  the  re- 
quired amount,  but  an  admission  of  a  sufficient  value  by  the  parties  is  presumed  to  be  correct, 
where  the  record  does  not  establish  the  contrary.    Ibid,    See  g  418. 

g  510.  Where  parties  join  in  a  libel  for  a  collision,  and  neither  one  recovers  as  much  as 
$5,000,  the  decrees  cannot  be  joined  to  give  jurisdiction  on  appeaL  Ex  parte  Baltimore  & 
OhioR.  Co.,  g§  586,  587. 

g  520.  Where  an  act  of  congress  gives  the  supreme  court  appellate  jurisdiction  when  the 
amount  in  controversy  exceeds  a  certain  sum,  it  is  understood  to  be  the  intent  of  the  legisla- 
ture to  except  from  its  appellate  jurisdiction  all  cases  in  which  the  amount  in  controversy  is 
of  less  value.     Railroad  Co.  v.  Grant,  g§  588-591. 

g  521.  Pending  cases  fall  with  the  repeal  of  the  law  authorizing  an  appeal  or  writ  of  error. 
So  where  the  supreme  court  had  jurisdiction  of  cases  coming  from  the  supreme  court  of  the 
District  of  Columbia  when  the  matter  in  dispute  exceeded  $1,000,  and  while  a  writ  of  error 
was  pending,  from  a  judgment  for  $2,250,  the  act  of  1879  was  passed,  authorizing  the  su- 
preme court  to  review  judgments  where  the  matter  in  dispute  exceeded  $2,500,  it  was  held 
that  jurisdiction  over  the  case  was  taken  away,  and  the  writ  was  dismissed.  Ibid,  See 
S474. 

§  522.  A  party  has  no  vested  right  to  an  appeal  or  writ  of  error.    Ibid. 
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§  523.  Under  the  law  of  February  16,  1875,  increasing  the  amount  nece^sar^r  to  give  the 
.•supreme  court  jurisdiction  upon  appeal  from  $3,000  to  $5,000,  the  supreme  court  has  no  juris- 
-diction  where  the  amount  recovered  in  the  circuit  court  is  for  $5,000  and  costs.  Western  Uhion 
TeL  Co.  V.  Rogers,  §598. 

§  524.  The  code  of  Louisiana  provides  that  all  final  judgments  must  be  signed  by  the  judge. 
To  give  the  supreme  court  jurlsdictioa  of- a  judgment  rendered  after  May  1, 1875,  the  amount 
in  controversy  must  exceed  $5,000.  Hdd,  where  a  judgment  for  less  than  $5,000  was  ren- 
dered in  the  circuit  courfi  for  Louistuia  on  April  9,  1875,  but  was  not  signed  till  May  10th,  that 
the  supreme  court  had  no  jurisdiction  of  a  writ  of  error.    Yznaga  del  Valle  v.  Harrison,  §  598. 

§  5ii&.  Where  the  claim  is  founded  on  dollars  and  cents,  whether  it  be  a  libel,  a  bill  in 
cbanoery,  or  an  action*  at  law,  the  damages  must  appear,  t6  give  jurisdiction,  on  the  face  of 
the  pleading  on  which  the  claim  is  made.  No  computation  of  interest  will  be  made  to  give 
ji^nediotion,  unless  it  be  specially  claimed  in  tiie  libeL  Udall  v.  Steamship  Ohio,  §§  594;  595. 
See  §§  642,  658. 

§  526.  Amendments  will  not  be  allowed  to  confer  jurisdiction  oil  appeal,  wiiere  the  lower 
court  had  no  jurisdiction.    Ibid. 

§  527.  *An  appeal  does  not  lie  where  the  amount  whioh  the  complainant  is  entitled  to 
^recover,  as  shown  by  his  prayer  for  relief,  is  susceptible  of  definite  computation,  and  is  less 
than  $2,000.    Sewall  v.  Chamberlain^  g  596i 

§  528.  Where,  in  the  absence  of  affidavits  as  to  the  value  of  the  property  in  controversy, 
the  record  does  not  show  it  to  be  more  than  $5,000,  an  appeal  to  the  supreme  court  from  the 
.judgment  of  a  circuit  court  will  not  lie.     Parker  v.  Morrill,  §  597. 

§  529.  Where  there  is  no  disagreement  between  the  judges  below,' and  the  sum  in  dispute  is 
below'the  jurisdictional  amount,  the  writ  of  error  will  be  dismissed,  even  though  it  may  be 
certified  in  form.    Railroad  Co.  v.  White,  §  593.    See  §  658. 

§  5 BO.  Where  the  lands  sought  to  be  partitioned  are  alleged  to  be  of  the  value  of  $5,000,  but 
a. recovery  is  sought  for  one  two  hundred  and  fortieth  part,  the  supreme  court  has  no  juris- 
diction.    McCarthy  v.  Provost,  g  599. 

§  531.  Where  a  notary  public  was  sued  for  damages  for  failure  to  protest  a  note,  the  dimi- 
■ages  being  laid  at  $1,000,  and  the  judgment  being  for  $750.36,  the  supreme  court  had  no 
jurisdiction  of  a  writ  of  error.    Winston  v.  United  States,  g  600. 

§  532.  Under  the  aot  of  congress  of  May  31,  1844,  which  authorizes  a  writ  of-  error,  at  the 
instance  of  either  party,  upon  a  final  judgment  in  acirouitcourt  in  any  civil  action  brought  by 
the  United  States  for  the  enforcement  of  the  revenue  laws,  or  for  the  collection  of  duties  due 
-or  alleged  to  be  due,  without  regard  to  the  sum  or  value  in  controversy,  it  is  held  that  a  writ 
of  error  will  not  lie  in  a  suit  by  an  importer  against  a  collector  to  recover  an  excess  of  duties 
paid.     Mason  v.  Gamble,  §  601;     See  §  866. 

§  533.  Aj»  appeal  from  the  judgment  of  a  circuit  court  dismissing  a  bill  to  set  aside  a  con* 
tract  for  the  use  and  sale  of  a  patented  planing  machine,  and  praying  for  an  injunction  to 
reetrain  the  further  use  of  the  maohine,  will  not  lie  when  the  amount  in  controversy  is  less 
than  $2,000;  the  seventeenth  section  of  the  act  of  1836,  giving  the  right  to  appeal  in  "  all  ac- 
tions, suits,  controversies  or  cases  arising  under  any  law  of  the  United  States,  granting  or 
confirming  to  inventors  the  exclusive  right'  to  their  inventions  or  discoveries,'*  held  not  to 
.apply.     Wilson  v.  Sandford,  §  602.     See  g  660* 

§  534.  An  appeal  does  not  lid  from  a  judgment  to  enforce  the  specific  performance  of  a 
contract  for  the  use  of  Ja  patent  right,  if  the  amount  in  controversy  does  not  exceed  $2,000; 
but  it  will  lie  to  enjoin  the  infringement  of  a  patent  right  where  the  amount  in  controveray 
i3  less  than  $2,000.  The  court  will  not  look  to  the  injunction  bond  to  determine  whether  the 
-amount  is  $2,000.    Brown  v.  Shannon,  g§  603,  604. 

§  585.  Under  the  act  of  1803,  chapter  40,  an  appeal  to  the  supreme  court  from  the  judg- 
ment of  a  circuit  court,  or  district  court  exercising  the  jurisdiction  of  a  circuit  court,  does 
not  lie  to  enjoin  the  sale  of  land  for  taxes,  unless-  the  value  of  the  land,  as  shown  by  the 
record,  exceeds  $2,000.     Richmond  v.  City  of  Milwaukee,  g  605. 

^  636.  Where  a  party  is  turned  out  of  possession  by  an  action  of  ejectment,  a  writ  of  error 
will  not  lie  from  a  judgment  awarding  restitution  of  a  part  of  the  land  of  less  value  than 
$2,000.     Grant  v.  M'Kee,  §  606. 

§  537.  Writs  of  error  and  appeals  lie  to  the  supreme  court  from  the  supreme  court  of  the 
territory  of  Montana  only  in  cases  where  the  value  of  the  property  or  the  amount  in  contro- 
versy exceeds  the  sum  of  $1,000,  and  from  decisions  upon  writs  of  habeas  corpus  involving 
the  question  of  personal  freedom.  On  a  proceeding  in  the  supreme  court  of  the  territory  to 
compel  a  recanvass  of  the  votes  cast  at  an  election  for  the  removal  of  the  seat  of  government, 
heldy  that  a  writ  of  error  would  not  lie.     Potts  v.  Chumasero,  §  607. 

§  538.  Under  the  act  of  congress  organizing  the  territory  of  Oregon,  the  supreme  court  has 
jurisdiction  upon  appeal  from  the  supreme  court  of  the  territory  only  where  the  amount  in 
Vol.  1—86  561 


8§  539-543.  APPEAI^  AND  WRITS  OF  ERROR. 

controversy  exceeds  $2,000,  or  where  the  constitution  of  the  United  States,  or  an  act  of  con- 
gress, or  a  treaty  of  the  United  States  is  brought  in  question.  Lownsdale  v.  Parrish,  §§  608- 
610. 

§  539.  Jurisdictional  questions  must  be  raised  and  decided  in  the  lower. court,  and  mustf' 
appear  on  the  record.    Ibid, 

§  540.  A  mining  claim  may  be  capable  of  a  .money  valuation  so  as  to  bring  the  matter 
within  the  appellate  jurisdiction  of  the  supreme  court,  although  the  land  on  which  the  mine- 
is  situated  has  never  been  surveyed  and  brought  into  the  market.  Sparrow  v.  Strong,  §§  611- 
618. 

§  541.  In  an  action  of  replevin  for  goods  seized  for  rent,  the  plaintiff  laid  her  damages  at 
$1,000,  and  judgment  was  rendered  in  favor  of  the  avowant  for  the  amount  of  rent  claimed,. 
$591.  Held,  on  a  writ  of  error  by  the  plaintiff,  that  the  supreme  court  had  no  jurisdiction;, 
that  the  amount  for  which  avowry  was  made  was  the  real  matter  in  disputa  Peyton  v^. 
Robertson,  §  614.     See  g  669. 

[Notes.— See  §§615-674.] 

RICHMOND  V.  CITY  OF  MILWAUKEE. 
(21  Howard,  391-893.     186a) 

Appeal  from  TJ.  S.  District  Court,  District  of  Wisconsin. 

Opinion  by  Taney,  0.  J. 

Statement  of  Facts. —  This  case  was  dismissed  at  a  former  day  of  the  pres- 
ent term,  because  it  did  not  appear  that  the  value  of  the  property  in  contro- 
versy exceeded  $2,000.  {a)  An  affidavit  has  now  bsen  filed  on  the  part  of  the 
appellant,  stating  that  the  property  was  worth  $2,500 ;  and  a  motion  there- 
upon made  to  reinstate  the  case,  to  which  the  counsel  for  the  appellees  assent. 

§  642.  Affidavits  as  to  amount  in  controversy  not  admitted  after  case  has  been 
dismissed. 

There  are  cases  —  such,  for  example,  as  an  ejectment,  or  a  suit  for  dower  — 
in  which  the  value  does  not,  according  to  the  usual  forms  of  proceeding,  ap- 
pear in  the  pleadings  or  evidence  in  the  record.  In  such  cases,  affidavits  of 
value  have  been  received  here,  in  order  to  show  that  the  value  is  large  enough 
to  give  jurisdiction  to  this  court.  That  was  the  case  in  Course  v.  Steadman 
and  others,  referred  to  in  the  thirteenth  rule  of  this  court.  The  case  is  re- 
ported in  4  DalL,  22.  It  was  a  proceeding  to  charge  a  tract  of  land  with  a 
lien  created  by  a  judgment;  and,  as  the  decree  was  against  the  respondent,  it 
was  necessary  for  her  to  show  that  the  land  was  worth  more  than  $2,000  in 
order  to  support  the  appeal.  The  case  of  Williamson  v.  Kincaid,  referred  to 
in  the  above-mentioned  case  (4  Dall,  19),  was  an  action  for  dower.  But  iu 
both  of  these  cases  the  affidavits  were  filed  before  the  argument  on  the  merits; 
and  in  Bush  v.  Parker  (5  Cr.,  257),  Mr.  Justice  Livingston  expressed  his  opinion 
strongly  against  giving  time  to  file  affidavits  of  value,  and  the  court  refused  to 
continue  the  case  for  that  purpose.  And  in  the  class  of  cases  above  men- 
tioned, in  which  affidavits  are  received,  there  is  no  instance  in  which  a  case  has. 
been  postponed  or  reinstated  in  order  to  give  the  party  time  to  produce  affi- 
davits of  value.  Indeed,  such  a  practice  would  be  irregular  and  inconvenient, 
and  might  sometimes  produce  conflicting  affidavits,  and  bring  on  a  controversy 
about  value  occupying  as  much  of  the  time  of  the  court  as  the  merits  of  the 
case. 

§  543.  Affidavits  not  received  where  the  valiie  is  shown  hythe  pleadings  or- 
proceedings  in  the  court  helaw. 

And  if  this  case  were  one  of  those  in  which  affidavits  could  be  received, 
they  come  too  late  after  the  case  has  been  heard  and  dismissed  for  want  of 

(a)  See  S  e05. 
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jurisdiction.  But  it  is  not  a  case  of  that  description.  The  value  of  the  lots 
about  to  be  sold  for  corporation  taxes  was  involved  directly  in  the  dispute. 
Their  value  is  stated  in  the  bill,  and  the  amount  of  taxes  imposed  upon  them, 
in  order  to  show  that  the  overcharge  made  by  the  corporation  was  unreason- 
able and  oppressive ;  and  their  value  is  stated  by  the  complainant  to  be  "  over 
$500  " —  the  sum  mentioned  being  only  one-fourth  of  the  amount  required  to 
give  jurisdiction  to  this  court;  and  where  the  value  is  stated  in  the  pleadings 
or  proceedings  of  the  court  below,  aflSdavits  here  have  never  been  received  to 
vary  it  or  enhance  it,  in  order  to  give  jurisdiction.  And  the  affidavit  now  of- 
fered could  not  have  been  received  even  if  filed  before  the  argument  of  the 
case. 
The  motion  to  reinstate  is  therefore  overruled. 

LEE  V.  WATSON. 
(1  WaUace,  387-340.     1863.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kentucky. 

Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. —  It  appears  from  the  certificate  of  the  presiding  judge 
of  the  court  below,  indorsed  on  the  writ  of  error,  that  the  writ  and  original 
declaration  in  the  case  showed  that  the  amount  in  controversy  did  not  exceed 
$1,000,  and  that  the  evidence  offered  by  the  plaintiffs  at  the  trial  showed 
that  it  did  not  exceed  STOO;  and  that  in  the  progress  of  the  cause  an 
amendment  was  made  in  the  amount  of  damages  claimed,  foV  the  purpose 
of  bringing  the  case  within  the  appellate  jurisdiction  of  this  court.  It  is  hardly 
necessary  to  ndd  that  upon  the  facts  thus  stated  —  and  the  correctness  of  the 
certificate  is  not  questioned  —  the  court  will,  not  entertain  jurisdiction  of 
the  case. 

§  644:*  The  amount  in  controversy  to  give  the  supreme  court  jurisdiction  must 
exceed  $2,000,  and  to  determine  this  reference  viust  be  had  to  both  the  debt 
dairned  and  to  the  prayer  for  judgment,  {a)  • 

To  authorize  a  re-examination  of  a  final  judgment  of  the  circuit  court,  the 
matter  in  dispute  must,  with  some  exceptions,  exceed  the  sum  or  value  of 
$2,000.  By  matter  in  dispute  is  meant  the  subject  of  litigation — the 
matter  for  which  the  suit  is  brought  —  and  upon  which  issue  is  joined,  and 
in  relation  to  which  jurors  are  called  and  witnesses  examined.  In  an  action 
upon  a  money  demand,  where  the  general  issue  is  pleaded,  the  matter  in  dis- 
pute is  the  debt  claimed ;  and  its  amount  as  stated  in  the  body  of  the  declara- 
tion, and  not  merely  the  damages  alleged  or  the  prayer  for  judgment  at  its 
conclusion,  must  be  considered  in  determining  the  question  whether  this  court 
can  take  jurisdiction  on  a  writ  of  error  sued  out  by  the  plaintiff.  It  certainly 
would  not  be  pretended  that  this  court  would  hear  a  case  where  the  plaintiff 
counted  solely  upon  a  promissory  note  of  $200,  simply  because  he  concluded 
his  declaration  with  an  averment  that  he  had  sustained  damages  from  its  non- 
payment of  over  $2,000,  and  prayed  judgment  for  the  latter  sum.  Reference 
must  be  had  both  to  the  debt  claimed  and  to  the  damages  alleged  or  the  prayer 
for  judgment.  The  damages  or  prayer  for  judgment  must  be  regarded,  inas- 
much as  the  plaintiff  may  seek  a  recovery  for  less  than  the  sum  to  which  he  ap- 
pears entitled  by  the  allegations  in  the  body  of  the  declaration. 

(a)  The  above  case  is  affirmed  In  Schacker  v.  Hartford  Fire  Ins.  Co.,*  3  Otto,  ail.  The  case  was  oMumpait  on 
a  policy  of  insurance  for  |1,400.  The  damages,  both  in  the  writ  and  declaration,  were  laid  at  $3,000,  but  as  It 
appeared  from  the  whole  record  that  a  recovery  could  not  be  hod  in  any  event  for  more  than  $1,400,  the  writ  was 
dismissed.  ^^^ 
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Taking  in  the  present  case  the  certificate  of  the  judge  below  as  correct,  the 
amount  in  controversy  —  that  is,  the  debt  alleged  in  the.  original  declaration  — 
did  not  exceed  $1,000;  the  jurisdiction  is  not,  therefore,  acquired  by  this  court 
from  the  amendment  in  the  amount  of  the  damages  claimed.  The  writ  of 
error  is  dismissed. 

yOUNGSTOWN  BANK  v.  HUGHES. 
(16  Otto,  53a-525.     1882.) 

Appeal  from  TJ.  S.  Circuit  Court,  Northern  District  of  Ohio. 

Opinion  by  Watte,  C.  J. 

Statement  OF  Facts. —  Section  2782  of  the-Kevised  Statutes  of  Ohio  (1880) 
provides  that  if  a  county  auditor  has  reason  to  believe  or  is  informed  that  any 
person  has  given  to  a  tax  assessor  a  false  statement  of  his  personal  property, 
moneys,  etc.,  or  that  the  assessor  has  made  an  erroneous  return  of  any  prop- 
erty, moneys,  etc.,  which  are  by  law  subject  to  taxation,  he  may  proceed  to 
correct  the  return  and  to  charge  such  persons  on  the  tax  duplicate  with  the 
proper  amount  of  taxes;  "to  enable  him  to  do  which  he  is  .  .  .  author- 
ized and  empowered  to  issue  compulsory  process,  and  require  the  attendance  of 
any  person  or  persons  whom  he  may  suppose  to  have  a  knowledge  of  the  arti- 
cles, or  value  of  the  personal  property,  moneys,  or  credits,  investments  in 
bonds,  stocks,  joint-stock  companies,  or  otherwise,  and  examine  such  person  or 
persons,  on  oath,  in  relation  to  such  statement  or  return."  Section  2783  pro- 
vides for  process  of  subpoena  in  case  any  person  shall  neglect  to  appear  and 
testify  when  called  on  by  the  auditor,  and  for  punishment  for  contempt. 
Under  the  authority  of  this  statute  the  auditor  of  Mahoning  county,  in  the 
exercise  of  his  power  to  charge  persons  on  the  tax  duplicate  with  the  proper 
amount  of  taxes,  called  on  the  cashier  of  the  First  National  Bank  of  Youngs- 
town  to  appear  and  testify,  and,  because  he  could  not  testify  without,  to  bring 
with  him,  the  boolvs  of  the  bank  showing  its  deposits.  Thereupon  the  bank 
filed  a  bill  in  equity  to  enjoin  the  auditor,  alleging  for  cause  that  such  a  pro- 
ceeding on  his  part  would  unlawfully  expose  its  business  affairs,  lessen  public 
confidence  in  it  as  a  depository  of  moneys,  diminish  its  deposits,  and  greatlj'' 
impair  the  value  of  its  franchises.  The  circuit  court  dismissed  the  bill,  and 
the  bank  appealed.  A  motion  is  now  made  to  dismiss  the  appeal  for  want  of 
jurisdiction,  because  the  value  of  the  matter  in  dispute  does  not  exceed  $5,000. 

§  645*  The  supreme  court  has  jurisdiction  only  where  the  subject  of  the  con- 
troversy is  money ^  or  some  right  the  value  of  which  can  he  ascertained  in  money. 

In  Barry  v,  Mercein,  5  How.,  103,  it  was  decide4  that  to  give  this  court  ju- 
risdiction in  cases  dependent  upon  the  amount  in  controversy,  "  the  matter  in 
dispute  must  be  money,  or  some  right,  the  value  of  which,  in  money,  can  be 
calculated  and  ascertained."  To  the  same  effect  are  Pratt  v.  Fitzhugh,  1 
Black,  271  ;.De  Kraflft  v.  Barney,  2  id.,  704;  Potts  v.  Chumasero,  92  U.  S.,  358, 
361.  The  present  suit  is  not  for  money,  nor  for  anything  the  value  of  which 
can  be  measured  by  money.  The  bank  has  no  interest  in  the  taxes  to  be 
placed  on  the  tax  duplicate.  There  is  no  property  in  dispute  between  the 
auditor  and  the  bank.  If  the  cashier  is  compelled  to  testify  and  to  produce 
the  books  to  be  used  in  evidence  for  the  purposes  required,  the  damages,  if 
any,  resulting  to  the  bank  would  be,  in  the  highest  degree,  remote  and  specu- 
lative. Certainly  no  suit  for  even  nominal  damages  could  be  sustained  against 
the  auditor  on  account  of  what  he  had  done.     All  the  cashier  is  required  to  do 
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is  to  give  testimony  in  a  proceeding  instituted  under  the  authority  of  law  by 
the"  auditor  to  perfect  the  tax  lists  of  the  county.  It  is  supposed  the  books  of 
the  bank  contain  evidence  pertinent  to  this  inquiry,  and  appropriate  measures 
are  taken  to  have  them  produced  for  examination.  The  case  is  in  no  respect 
different  in  principle  from  what  it  would  be  if  the  evidence  was  called  for  in 
an  ordinary  suit  in  a  court  of  justice  between  individuals.  Affidavits  can  only 
be  used  to  furnish  evidence  of  value  not  appearing  on  the  face  of  the  record 
when  the  nature  of  the  matter  in  dispute  is  such  as  to  admit  of  an  estimate  of 
its  value  in  money. 

Appeal  dismissed. 
ELGIN  V.  MARSHALL. 

(16  Otto,  578-588.     1882.) 

Error  to  U.  S.  Circuit  Conrt,  District  of  Minnesota. 

Opinion  by  Mr.  Jus'hce  Matthews. 

Statement  of  Facts. —  This  action  was  brought  by  Marshall  and  another, 
being  citizens  of  Wisconsin,  against  the  town  of  Elgin,  Minnesota,  to  recover 
the  amount  due  upon  certain  coupons  or  interest  warrants  detached  from 
municipal  bonds,  alleged  to  have  been  issued  by  it  in  aid  of  a  railroad  company. 
The  defense  set  up  was  that  the  bonds  and  coupons  wfere  void,  the  statute, 
under  the  assumed  authority  of  which  they  had  been  issued,  being,  as  was 
alleged,  unconstitutional.  The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  it  is  part  of  the  finding  that  at  the  time  of  rendering  the 
judgment  the  plaintiffs  were  the  owners  of  the  bonds  and  coupons  mentioned 
in  the  complaint.  Judgment  was  given  for  the  amount,  $1,660.75,  due  thereon, 
being  for  the  interest  on  fifteen  bonds  of  $500  each.  The  town  brought  this 
writ  of  error.  The  case  has  been  fully  presented  in  argument  upon  its  merits 
as  they  appear  from  the  finding;  but  as  we  consider  ourselves  obliged  to  dis- 
miss the  writ  of  error  for  want  of  jurisdiction,  we  have  consideredno  other 
question. 

§  64 6,  Collateral  and  consequential  liabllitiesy  and  those  accruing  hy  way  of 
estoppel^  are  iyiadmissihle  to  ffive  jurisdiction. 

This  question  is  anticipated  by  the  counsel  for  the  plaintiff  in  error,  who, 
while  admitting  that  the  amount  sued  for,  and  for  which  judgment  was  re- 
covered, is  less  than  $5,000,  yet  maintains  that  the  value  of  the  matter  in 
dispute  is  in  excess  of  that  sum,  because  the  defendants  in  error,  being  the  hold- 
ers and  owners  of  the  bonds  to  the  amount  of  $7,500,  have  obtained  by  the 
present  judgment  an  adjudication,  conclusive  upon  the  plaintiff  in  eiTor,  as  an 
estoppel,  of  its  liability  to  pay  the  entire  amount  of  the  principal  sura.  It  is 
true  that  the  point  actually  litigated  and  determined  in  this  action  was  the 
validity  of  the  bonds,  and  as  between  these  parties,  in  any  subsequent  action  upon 
other  coupons,  or  upon  the  bonds  themselves,  this  judgment,  according  to  the 
principles  stated  in  Cromwell  v.  County  of  Sac,  94  IT.  S.,  351,  might,  and  as  to 
all  questions  actually  adjudged  would,  be  conclusive  as  an  estoppel.  And, 
accordingly,  the  plaintiff  in  error,  in  support  of  the  jurisdiction  of  this  court, 
relies  on  what  was  said  in  Troy  v,  Evans,  97  id.,  1,  that,  ''^ prima  facie^  the 
judgment  against  a  defendant  in  an  action  for  money^  is  the  measure  of  our 
jurisdiction  in  his  behalf.  Thxsjyrima  facie  case  continues  until  the  contrary  is 
shown;  and  if  jurisdiction  is  invoked  because  of  the  collateral  effect  a  judgment 
may  have  in  another  action,  it  must  appear  that  the  judgment  conclusively 
settles  the  rights  of  the  parties  in  a  matter  actually  in  dispute,  the  sum  or  value 
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of  which  exceeds  the  required  amount."  The  point  was  not  involved  in  the 
decision  of  that  case,  as  the  writ  of  error  was  in  fact  dismissed;  and  what  was 
said  in  the  opinion  seems  to  have  been  rather  intended  as  a  concession  for  the 
sake  of  argument  than  as  a  statement  of  a  conclusion  of  law.  The  inference 
now  sought  to  be  drawn  from  it  we  are  not  able  to  adopt.  In  our  opinion, 
sees.  691  and  692,  Kev.  Stat.,  which,  as  amended  by  sec.  3  of  the  act  of  February 
16,  1875,  c.  Y7,  limit  tiie  jurisdiction  of  this  court  on  writs  of  error  and  appeal 
to  review  final  judgments  in  civil  actions,  and  final  decrees  in  cases  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  to  those  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  sum  or  value  of  $5,000,  have  reference  to 
the  matter  which  is  directly  in  dispute,  in  the  particular  case  in  which  the  judg- 
ment or  decree  sought  to  be  reviewed  has  been  rendered,  and  do  not  permit  us, 
for  the  purpose  of  determining  its  sum  or  value,  to  estimate  its  collateral  effect 
in  a  subsequent  suit  between  the  same  or  other  parties.  The  rule,  it  is  true,  is 
an  arbitrary  one,  as  it  is  based  upon  a  fixed  amount,  representing  pecuniary 
value,  and,  for  that  reason,  excludes  the  jurisdiction  of  this  court  incases  which 
involve  rights  that,  because  they  are  priceless,  have  no  measure  in  money.  Lee 
V.  Lee,  8  Pet.,  44;  Barry  v,  Mercein,  5  IIow.,  103;  Pratt  v.  Fitzhugh,  1  Black, 
271 ;  Sparrot\^  v.  Strong,  3  Wall.,  97.  But,  as  it  draws  the  boundary  line  of 
jurisdiction,  it  is  to  be  construed  with  strictness  and  rigor.  As  jurisdiction  can- 
not be  conferred  by  consent  of  parties,  but  must  bo  given  by  the  law,  so  it 
ought  not  to  be  extended  by  doubtful  constructions. 

Undoubtedly  congress,  in  establishing  a  rule  for  determining  the  appellate 
jurisdiction  of  this  court,  among  other  reasons  of  convenience  that  dictated  the 
adoption  of  the  money  value  of  the  matter  in  dispute,  had  in  view  that  it  was 
precise  and  definite.  Ordinarily  it  would  appear  in  the  pleadings  and  judg- 
ment, where  the  claim  must  be  stated  and  determined ;  but  where  the  recovery 
of  specific  property,  real  or  personal,  is  sought,  affidavits  of  value  were  per- 
mitted from  the  beginning  as  a  suitable  mode  of  ascertaining  the  fact  and 
bringing  it  upon  the  record.  Williamson  v.  Kincaid,  4  Dall.,  20;  Course  v. 
Stead,  id.,  22;  United  States  v.  Brig  Union,  4  Cranch,  216.  But  the  fact  of 
value  in  excess  of  the  limit  must  affirmatively  appear  in  the  record  as  thus  con- 
stituted, as  it  is  essential  to  the  existence  and  exercise  of  jurisdiction.  This 
court  will  not  proceed  in  any  case  unless  its  right  and  duty  to  do  so  are  appar- 
ent upon  the  face  of  this  record.  The  language  of  the  rule  limits,  by  its  own 
force,  the  required  valuation  to  the  matter  in  dispute  in  the  particular  action 
or  suit  in  wnich  the  jurisdiction  is.  invoked,  and  it  plainly  excludes  by  a  neces- 
sary implication  any  estimate  of  value  as  to  any  matter  not  actually  the  sub- 
ject of  that  litigation.  It  would  be  clearly  a  violation  of  the  rule  to  add  to  the 
value  of  the  matter  determined  any  estimate  in  money  by  reason  of  the  pro- 
bative force  of  the  judgment  itself  in  some  subsequent  proceeding.  That  would 
often  depend  upon  contingencies,  and  might  be  mere  conjecture  and  specula- 
tion, while  the  statute  evidently  contemplated  an  actual  and  present  value  in 
money,  determined  by  a  mere  inspection  of  the  record.  The  value  of  the  judg- 
ment, as  an  estoppel,  depends  upon  whether  it  could  be  used  in  evidence  in  a 
subsequent  action  between  the  same  parties;  and  yet,  before  the  principal  sum, 
in  the  present  case,  or  any  future  instalments  of  interest  shall  have  become  due, 
the  bonds  may  have  been  transferred  to  a  stranger,  for  or  against  whom  the 
present  judgment  would  not  be  evidence.  And  in  every  such  case  it  would 
arise  as  a  jurisdictional  question,  not  how  much  is  the  value  of  the  matter  finally 
determined  between  the  parties  to  the  suit,  but  also  whether  and  in  what  cir- 
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<5urastances,  and  to  what  extent,  the  judgment  will  conclude  other  contro- 
Tersies  thereafter  to  arise  between  them,  and  thus  require  the  trial  and 
^adjudication  of  issuable  matter,  both  of  law  and  fact,  entirely  extraneous  to 
the  actual  litigation,  and  altogether  in  anticipation  of  further  controversies 
that  may  never  arise.  It  is  not  the  actual  value  of  the  judgment  sought  to  be 
reviewed  which  confers  jurisdiction,  otherwise  it  might  be  required  to  hiear  evi- 
dence that  it  could  not  be  collected;  but  it  is  the  nominal  or  apparent  sum  or 
value  of  the  subject  matter  of  the  judgment.  It  is  impossible  to  foresee  into 
what  mazes  of  speculation  and  conjecture  we  may  not  be  led  by  a  departure 
from  the  simplicity  of  the  statutory  provision.  Accordingly,  this  court  has  uni- 
formly been  strict  to  adhere  to  and  enforce  it.  In  Grant  v.  McKee,  1  Pet.,  248,  it 
refused  to  take  jurisdiction,  because  the  value  of  the  premises,  the  title  to  which 
was  involved  in  that  action,  was  less  than  the  jurisdictional  limit,  although  they 
were  part  of  a  larger  tract,  held  under  one  title,  on  which  the  recovery  in  eject- 
ment had  been  obtained  against  several  tenants,  whose  rights  all  depended  on 
the  same  questions.  Stinson  v.  Dousman,  20  How.,  461,  was  an  action  at  law 
for  the  recovery  of  rent,  where  the  claim  and  judgment  against  the  defendant 
below  were  less  than  the  amount  required  to  give  this  court  jurisdiction  on  a 
writ  of  error;  but  in  giving  judgment  for  the  plaintiff  below,  for  any  sum  at 
-all,  the  court  necessarily  passed  upon  a  defense  of  the  defendant,  set  up  by  way 
>of  answer  in  the  nature  of  a  counterclaim,  insisting  upon  an  equitable  right  to 
-a  conveyance  of  the  land,  out  of  which  it  was  alleged  the  rent  issued,  and  the 
value  of  which  was  in  excess  of  the  limit  required  for  the  jurisdiction  of  the 
-court.  The  effect  of  the  judgment  was  to  adjust  the  legal  and  equitable  claims 
of  the  parties  to  the  subject  of  the  suit,  which  was  not  merely  the  amount  of 
the  rent  claimed,  but  the  title  of  the  respective  parties  to  the  land.  On  that 
ground  alone  the  jurisdiction  of  the  court  was  upheld.  Gray  v.  Blanchard,  97 
U.  S.,  564,  and  Tintsman  v.  National  Bank,  1.00  id.,  6,  are  instances  of  the  strict 
^application  of  the  rule  limiting  the  jurisdiction  to  the  amount  actually  in  dis- 
pute in  the  suit,  of  which  a  similar  example  is  found  in  Parker  v.  Morrill,  106 
U.  S.,  1,  decided  at  the  present  term.  Indeed,  so  strictly  has  it  been  applied, 
that,  in  cases  where,  although  the  entire  matter  in  dispute  in  the  suit  exceeds 
in  value  the  jurisdictional  limit,  nevertheless,  if  there  are  several  and  separate 
interests  in  that  sum,  belonging  to  distinct  parties,  and  constituting  distinct 
causes  of  action,  although  actually  united  in  one  suit  and  growing  out  of  the 
same  transaction,  the  jurisdiction  of  the  court  has  been  constantly  denied.  We 
have  had  occasion  to  repeat  and  apply  this  principle  in  several  cases  at  the  pres- 
•ent  term.  Kc parte  Baltimore  &  Ohio  Kailroad  Co.,  Schwed  v.  Smith,  Farmers' 
Loan  and  Trust  Co.  v.  Waterman,  Adams  v.  Crittenden,  ante^  pp.  5,  188,  265, 
.676.  In  some  of  these  cases  the  value  of  the  matter  in  dispute,  actually  deter- 
mined against  the  party  invoking  our  appellate  jurisdiction,  actually  was  largely 
in  excess  of  its  limit,  and  yet  its  exercise  was  forbidden  because  it  was  divided 
into  distinct  claims,  no  one  of  which  was  sufficient  of  itself  to  entitle  either 
.party  to  an  appeal,  although  the  decision  in  one  was  necessarily  the  same  in  all, 
'because  rendered  upon  precisely  the  same  state  of  facts.  Kussell  v.  Stansell, 
105  U.  S.,  303. 

To  entertain  jurisdiction  in  the  present  case  would  be,  in  our  opinion,  to  un- 
settle the  principle  of  construction  by  which,  in  all  the  cases  referred  to,  this 
court  has  been  guided.  The  writ  of  error  is  accordingly  dismissed  for  want  of 
jurisdiction.  * 
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TROY  r.  EVANS. 
(7  Otto,  1-3.    18T7.) 

Error  to  IT.  S.  Oirouit  Court,  Middle  District  of  Alabama. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  The  writ  of  error  in  this  case  was  sued  out  by  the- 
defendants  below  upon  a  judgment  rendered  May  27,  1875,  for  $3,926.96.  If 
there  were  nothing  more,  it  would  be  clear  that  we  have  no  jurisdiction.  The- 
bonds  sued  upon,  however,  were  payable  in  instalments,  and  amounted  in  the 
aggregate  to  more  than  $5,000,  while  the  instalments  due  when  the  judgment 
was  rendered  were  less.  The  plea  upon  which  the  case  was  tried  put  in  issue 
only  the  ownership  of  the  bonds  and  the  right  of  the  plaintiffs  to  bring  the 
suit,  the  claim  being  that  one  Jones,  a  citizen  of  Alabama,  was  the  real  owner, 
and  that  the  plaintiffs  held  them  only  as  security  for  a  debt  which  he  owed, 
less  in  amount  than  the  bonds.  The  amount  of  the  debt  nowhere  appears  in  the- 
pleadings,  though  it  is  admitted  that  the  bonds  were  held  as  security  only. 

§  647.  Prima  facie^  the  judgment  against  a  defendant  in  an  a/itionfor  money 
is  the  measure  of  the  jurisdiction  of  the  suprems  court. 

Conceding  all  that  is  claimed  in  the  argument  opposing  this  motion,  to  wit^ 
that  the  judgment  in  this  action  will  be  conclusive  in  another  by  the  present 
plaintiffs  upon  the  same  bonds  as  to  the  liability  of  the  defendants  upon  the- 
bonds  to  the  extent  of  the  debt  of  Jones,  for  which  they  are  held,  still  our 
jurisdiction  cannot  be  maintained,  unless  it  also  appears  that  this  debt  exceeds 
$5,000.  Prim/i  facie^  the  judgment  against  a  defendant  in  an  action  for 
money  is  the  measure  of  Our  jurisdiction  in  his  behalf.  Th\%  prima  fa/)ie  case 
continues  until  the  contrary  is  shown;  and,  if  jurisdiction  is  invoked  because  of 
the  collateral  effect  a  judgment  may  have  in  another  action,  it  must  appear 
that  the  judgment  conclusively  settles  the  rights  of  the  parties  in  a  matter  act- 
ually in  dispute,  the  sum  or  value  of  which  exceeds  the  required  amount.  No- 
issue  was  raised  here  as  to  how  much  was  actually  due  the  plaintiffs  from 
Jones,  and  the  testimony  is  by  no  means  clear  upon  that  subject.  Certainly 
there  is  nothing  in  the  record  which  concludes  the  parties  upon  that  question^, 
and  as  it  rests  upon  the  plaintiff  in  error  to  establish  our  jurisdiction  afiirnui- 
tively  before  we  can  proceed,  the  writ  is  dismissed. 

GORDON  v.  OGDEN. 
(8  Peters,  38-86.    1830.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  this  writ  of  error 
because  the  court  has  no  jurisdiction  over  it.  The  plaintiff  below  claimed 
more  than  $2,000  in  his  declaration,  but  obtained  a  judgment  for  a  less  sum. 
The  defendant  below  has  sued  out  a  writ  of  error,  and  contends  now  that  the- 
matter  in  dispute  is  not  determined  by  the  judgment,  bat  by  the  sum  claimed 
in  the  declaration. 

§  648.  Where  the  defendant  appeals  from  a  judgment  against  him^  the  amx>unt 
qf  the  judgment  is  the  arnount  in  controversy. 

This  court  has  jurisdiction  over  final  judgments  and  decree  of  the  circuit, 
court.,  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000.  The 
jurisdiction  of  the  court  has  been  supposed  to  depend  on  the  sum  or  value  of 
the  matter  in  dispute  in  this  court,  not  on  that  which  was  in  dispute  in  the  cir- 
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cait  court.  If  the  writ  of  error  be  brought  by  the  plaintiflf  below,  then  the- 
sura  which  his  declaration  shows  to  be  due  may  be  still  recovered,  should  the- 
judgment  for  a  smaller  sum  be  reversed ;  and  consequently  the  matter  in  dis- 
pute cannot  exceed  the  amount  of  that  judgment.  Nothing  bat  that  judg- 
ment  is  in  dispute  between  the  parties.  The  counsel  for  the  plaintiff  in  error 
relies  on  the  case  of  Wilson  v.  Daniel,  3  Dal.,  401.  That  case,  it  is  admitted, 
is  in  point.  It  turns  on  the  principle  that  the  jurisdiction  of  this  court  de- 
pends  on  the  sum  which  was  in  dispute  before  the  judgment  was  r.  n  lered  in 
the  circuit  court.  Although  that  case  was  decided  bj^  a  divided  court,  and  al- 
though we  think,  upon  the  true  construction  of  the  twenty-second  section  of  the 
judicial  act  [1  Stats,  at  Large,  84],  the  jurisdiction  of  the  court  depends  upon 
the  sum  in  dispute  between  the  parties,  as  the  case  stands  upon  the  writ  of 
error,  we  should  be  much  inclined  to  adhere  to  the  decision  in  Wilson  v.  Dan- 
iel, had  not  a  contrary  practice  since  prevailed.  In  Cooke  v,  Woodrow,  5 
Cranoh,  13,  this  court  said,  "  if  the  judgment  below  be  for  the  plaintiff,  that 
judgment  ascertains  the  value  of  the  matter  in  dispute."  This,  however,  was 
said  in  a  case  in  which  the  defendant  below  was  plaintiflf  in  error,  and  in  which 
the  judgment  was  a  sufficient  sum  to  give  jurisdiction.  The  case  of  Wise  and 
Lynn  v.  The  Columbian  Turnpike  Company,  7  Cranch,  276,  was  dismissed  be- 
cause the  sum  for  which  judgment  was  rendered  in  the  circuit  court  was  not 
sufficient  to  give  jurisdiction,  although  the  claim  before  the  commissioners  of 
the  road,  which  was  the  cause  of  action  and  the  matter  in  dispute  in  the  cir- 
cuit court,  was  suflBcient.  The  reporter  adds  that  all  the  judges  were  present. 
Since  this  decision,  we  do  not  recollect  that  the  question  has  been  ever  made. 
The  silent  practice  of  the  court  has  donformed  to  it.  The  reason  of  the  lim- 
itation is  that  the  expense  of  litigation  in  this  court  ought  not  to  be  incurred, 
unless  the  matter  in  dispute  exceeds  $2,000.  This  reason  applies  only  to  the 
matter  in  dispute  between  the  parties  in  this,  court.  We  are  all  of  opinion 
that  the  writ  of  error  bo  dismissed,  the  court  having  no  jurisdiction  of  the- 
oause. 

MINTSMAN  V.  NATIONAL  BANK. 
(10  Otto,  6.     1879.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  In  Gray  v.  Blanchard,  97  XJ.  S.,  564,  we  held  that  a 
case  must  be  dismissed,  if,  on  an  examination  of  the  whole  record,  it  appeared 
that  the  value  of  the  matter  actually  in  dispute  between  the  parties  was  less 
than  our  jurisdictional  amount. 

This  writ  of  error  was  brought  by  the  defendant  below  to  reverse  a  judgment 
against  him  of  more  than  $5,000;  but  on  looking  into  the  record,  we  find  that 
the  case  was  heard  on  an  agreed  statement  of  facts  in  the  nature  of  a  special 
verdict,  in  which  it  appeared  that  the  plaintiff  claimed  of  the  defendant. 
$8,233.79,  and  interest  from  June  4, 1876.  The  defendant  admitted  that  he  owed 
of  this  amount  $5,099.59,  for  which  the  plaintiff  was  entitled  to  a  judgmerit. 

§  549.  The  difference  between  the  amoutit  claimed  and  the  amount  admitted  to- 
he  due  is  the  value  in  controversy. 

The  only  controversy  was  as  to  the  liability  of  the  defendant  for  the  differ- 
ence between  what  he  admitted  to  be  due  and  what  the  plaintiff  claimed,  or* 
.$3,134.20.  This,  then,  is  the  amount  actually  in  dispute,  and  as  it  is  less  than 
$5,000,  we  have  no  jurisdiction.  Writ  disinissed. 


^  550.  APPEALS  AND  WRITS  OF  ERROR. 

ROSS  V.  PRENTISS. 
(3  Howard,  771-772.     1844.) 

Opinion  by  Tan£y,  0.  J. 

Statement  of  Facts. —  It  appears  from  the  record  in  this  case,  that  a  bill  in 
chancery  was  filed  in  the  circuit  court  for  the  district  of  Illinois,  by  the  appellant 
•against  the  appellee,  who  was  the  marshal  for  that  district,  stating,  among  other 
things,  that  the  United  States  had  recovered  a  judgment  in  the  district  court 
for  the  district  of  Illinois  against  one  John  S.  C.  Hagan  and  Gholson  Kirch- 
•«nal,  for  the  sum  of  $600  damages,  and  $35.25  costs,  upon  which  an  execution 
had  been  issued,  directed  to  the  said  marshal,  who  had  levied  it  upon  a  certain 
lot  of  land  and  premises  described  in  the  bill,  upon  which  the  complainant,  as 
administrator  as  aforesaid,  held  a  mortgage  to  a  large  amount  mentioned  in  the 
bill,  and  which  he  was  then  proceeding  to  foreclose;  and  averring  that  the  said 
property  was  not  chargeable  with  the  said  judgment,  and  that  he  was  in  dan- 
ger of  losing  the  benefit  of  his  mortgage  by  a  sale  under  the  execution,  and 
praying  that  the  marshal  might  be  enjoined  from  making  such  sale.  Upon 
this  bill  an  injunction  was  granted,  and  the  appellee  afterwards  put  in  his  an- 
swer, and  the  cause  was  proceeded  in  until  a  final  hearing,  when  the  injunction 
was  dissolved  and  the  bill  dismissed.  It  is  unnecessary  to  state  more  particu- 
larly the  character  of  the  controversy,  because  the  case  now  comes  before  us 
on  a  motion  to  dismiss,  upon  the  ground  that  the  matter  in  dispute  is  not  suiBB- 
<3ient  in  amount  to  give  jurisdiction  to  this  court.  The  motion  is  resisted  by 
the  appellant,  who  insists  that  the  jurisdiction  depends  on  the  value  of  the 
property  upon  which  the  execution  has  been  laid,  and  the  amount  of  the  appel- 
lant's interest  in  it.  And  as  the  property  is  worth  much  more  than  the  sum 
required  to  give  jurisdiction,  and  the  mortgage  also  for  a  larger  amount,  he  has 
a  right  to  appeal  to  this  court  from  the  decree  of  the  circuit  court,  because,  as 
he  alleges,  he  may  lose  the  whole  benefit  of  his  mortgage  by  a  forced  sale  under 
the  execution. 

§  550.  T/is  supreme  court  has  no  jurisdiction  where  the  amount  in  controversy 
is  less  than  $2,000. 

We  think  otherwise.  The  only  matter  in  controversy  between  the  parties  is 
the  amount  claimed  on  the  execution.  The  dispute  is,  whether  the  property 
in  question  is  liable  to  be  charged  with  it  or  not.  The  jurisdiction  does  not  de- 
pend upon  the  amount  of  any  contingent  loss  or  damage  which  one  of  the  par- 
ties may  sustain  by  a  decision  against  him,  but  upon  the  amount  in  dispute 
between  them ;  and  as  that  amount  is  in  this  case  below  $2,000,  the  appeal  must 

3)6  dismissed. 

DE  KRAFBT  v.  BARNEY. 

(2  Black,  704-714.     1862.) 

Appeal  from  the  Circuit  Court  of  the  District  of  Columbia. 

Opinion  by  Taney,  C.  J. 

This  case  cannot  be  distinguished  from  the  case  of  Barry  -y.  Mercein,  5  How., 
103.  The  controversy  in  that  case  was  between  a  husband  and  his  divorced 
-wife  respecting  the  guardianship  of  a  child  of  the  marriage  who  was  still  an 
infant.  They  were  living  apart,  and  each  of  them  claimed  the  right  to  the 
.guardianship.  And.after  full  argument,  the  court  held  that  in  order  to  give  this 
-court  jurisdiction  under  the  twenty-second  section  of  the  judiciary  act  of  1789, 
the  matter  in  dispute  must  be  money,  or  some  right  the  value  of  which  could  be 
■calculated  and  ascertained  in  money.    And  as  the  matter  in  controversy 
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l)etween  the  parties  was  not  money,  nor  a  right  which  could  be  measured  by 
money,  but  was  a  contest  between  the  father  and  mother  of  the  infant  upon 
other  considerations,  the  appeal  was  dismissed  for  want  of  jurisdiction. 

§  651.  Where  the  guardianship  of  children  is  the  only  matter  in  controversy^ 
ithe  supretne  court  has  no  jurisdiction. 

In  the  case  before  the  court,  it  is  admitted  that  De  Krafft,  the  appellant,  has 
no  pecuniary  interest  in  the  controversy.  He  appears  as  prochein  ami  for  the 
<5hildren  of  Barney,  whose  wife  is  dead,  and  from  whom  the  children  inherited 
A  large  property.  De  KraflFt  alleges  that  Barney,  from  his  character  and  habits, 
is  unlit  to  be  trusted  with  the  guardianship  of  the  persons  or  property  of  his 
-children,  and  prays  that  some  other  persons  suitable  and  trustworthy  may  be 
appointed  by  the  orphans'  court.  The  guardianship  of  the  persons  and  prop- 
erty of  the  children  is,  therefore,  the  only  matter  in  dispute,  not  on  account  of 
any  pecuniary  value  attached  to  the  office,  but  upon  other  considerations.  The 
»case  is  the  same  in  principle  with  that  of  Barry  v.  Mercein  above  referred  to, 
and  the  appeal  to  this  court  for  the  same  reason  must  be  dismissed  for  want  of 
jurisdiction. 

PRATT  v.  FITZHUGH. 

(1  Black,  271-273.     1861.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Kentucky. 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  FAars. —  Pratt,  the  plaintiff  in  error,  obtained  a  decree  in  ad- 
miralty against  the  propeller  Kentucky  for  a  collision  on  Lake  Erie.  The  de- 
fendants had  given  a  bond  as  sureties  for  the  discharge  of  the  vessel  from  the 
-attachment  when  first  seized,  and  a  summary  decree  was  entered  against  them, 
according  to  the  rules  and  practice  in  the  district  court.  Execution  was  issued, 
comma^nding  the  marshal  to  make  the  decree  out  of  the  goods  and  chattels,  etc., 
of  the  defendants,  and,  in  default  thereof,  to  arrest  and  keep  them  in  custody 
till  the  moneys  were  paid,  etc.  The  defendants  were  arrested  and  imprisoned 
under  this  process.  Afterwards  a  writ  of  habeas  corpus  was  issued  by  the  cir- 
<5uit  court  for  the  northern  district  of  New  York,  and  upon  a  return  of  the 
marshal,  setting  forth  the  above  facts  as  furnishing  the  authority  for  the  im- 
prisonment, an  order  was  entered  discharging  them  from  imprisonment,  hold- 
ing that,  as  the  state  of  New  York  had  abolished  imprisonment  for  debt  on 
<5ontracts,  the  defendants  could  not  be  imprisoned  within  the  acts  of  congress  of 
the  28th  February,  1839,  and  14th  June,  1841.  The  case  is  before  us  on  a  writ 
of  error.    A  motion  has  been  made  to  dismiss  the  case  for  want  of  jurisdiction. 

§  662.  The  supreme  court  has  no  jurisdiction  from  an  order  releasing  aparty 
from,  imprisonment. 

The  case  is  brought  up  under  the  twenty-second  section  of  the  judiciary  act, 
which  confines  the  writ  of  error  to  cases  "  where  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000,  exclusive  of  costs."  This  has  always  been  held  to  mean  a 
property  value,  and  without  the  fact  of  value  being  shown  on  the  record,  or  by 
evidence  aliunde^  the  court  has  no  jurisdiction  to  hear  or  re-examine  the  case. 
The  cases  of  Weston  v.  The  City  Council  of  South  Carolina,  2  Pet.,  449,  and 
Holmes  v,  Jehnison,  14  id.,  540,  referred  to,  were  brought  up  from  state  courts 
under  the  twenty-fifth  section  of  the  judiciary  act,  in  which  case  no  value  is  re- 
quired. We  do  not  doubt  but  that  the  order  discliarging  the  defendants  was  a 
-final  one,  and  that  the  only  objection  to  the  jurisdiction  is  the  one  above  stated. 

Judgment  dismissing  the  cause  for  want  of  jurisdiction. 
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:farmers'  bank  v.  hooff, 

(7  Peters,  168-170.    1833.) 

Opink)Ti  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  an  appeal  from  a  decree 
of  the  court  of  the  United -States  for  this  district,  sitting  in  the  county  of 
Alexandria,  because  the  matter  in  controversy  does  not  amount  to  $1,000. 
The  bill  was  filed  for  the  purpose  of  obtaining  a  decree  for  the  sale  of  a  lot, 
on  which  a  deed  of  trust  had  been  given  to  secure  the  payment  of  a  sum  of 
money  amounting  with  interest  to  less  than  $1,000.  The  bill  was  dismissed^ 
and  from  this  decree  an  appeal  was  taken.  The  appellant  alleges,  in  support  of 
the  jurisdiction  of  the  court,  that  the  real  question  is,  whether  the  debtor  be 
entitled  to  the  lot,  and  as  that  is  worth  more  than  $1,000,  this  court  may  take 
jurisdiction,  though  the  sum  claimed  in  the  bill  is  less. 

§  553.  On  a  hill  to  eiiforte  a  deed  of  trusty  the  dehtj  and  not  the  valite  of  the 
land^  is  the  matter  in  controversy. 

The  court  is  of  a  different  opinion.  The  real  matter  in  controversy  is  the 
debt  claimed  in  the  bill;  and  though  the  title  of  the  lot  may  be  inquired 
into  incidentally,  it  does  not  constitute  the  object  of  the  suit.  The  appeal 
is  dismissed. 

SCOTT  t7.  LUNT. 

(6  Petere,  848-551.     1832.) 

Error  to  IT.  S.  Circuit  Court,  County  of  Alexandria. 

Statp:ment  of  Facts. — ■  Covenant  for  rent  at  the  yearly  charge  of  $73  far 
twelve  years.  It  was  alleged  that  the  amount  due  was  $1,24:1,  but  the  ad  dam- 
num was  laid  at  $1,000.     Motion  to  dismiss  for  want  of  jurisdiction. 

§  554y  The  matter  in  dispute  is  the  su7n  claimed  vn  the  ad  damnum. 

Opinion  by  Marshall,  C.  J. 

Upon  an  inspection  of  the  record  it  appears  that  the  plaintiff  claims,  in  hi& 
declaration,  the  sum  of  $1,241  as  remaining  due  to  him,  and  he  has  laid  the  ad 
danrmum  at  $1,000.  Under  such  circumstances,  a  general  verdict  having  been 
given  against  him,  the  matter  in  dispute  is,  in  our  opinion,  the  sum  which  he 
claims  in  the  ad  damnma.  The  court  cannot  judicially  take  notice  that  by 
computation  it  may  possibly  be  made  out  as  matter  of  inference  from  the  dec- 
laration, that  the  plaintiff's  claim,  in  reality,  must  be  less  than  $1,000;  much 
less  can  it  take  such  notice  in  a  case  where  the  plaintiff  might  be  allowed  in- 
terest on  his  claim  by  the  jury,  so  as  to  swell  his  claim  beyond  $1,000.  The 
motion  to  dismiss  for  want  of  jurisdiction  is  overruled. 

RYAN  r.  BINDLEY. 
(1  WaUace,  66-68.     1868.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Statement  of  Facts. —  In  this  case  Bindley  sued  Ryan  for  $1,000,  and  Eyan 
pleaded  a  set-off  for  $4,000,  claiming  a  judgment  for  the  excess  under  the  laws 
of  Ohio.     Verdict  for  plaintiff  for  $575.85,  and  Ryan  sued  out  a  writ  of  error. 

Opinion  by  Mr.  Justice  Davis. 

1.  The  allegation  in  the  declaration  must  be  taken,  generally,  as  fixing  the 
amount  or  value  for  the  purposes  of  jurisdiction.  But  the  subsequent  plead- 
ings may  so  change  the  original  character  of  the  suit  as  to  involve  an  amount 
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or  value  in  excess  of  $2,000^  ajjd  when  this  is  done  the  judgments  and  decrees 
ol  the  court  below  are  subject  to  be  reviewed  here. 

§  655*  Where  the  verdict  is  against  the  defendant  on  a  plea  of  setoff  for 
$4,000,  he  may  have  a  writ  of  error. 

In  this  case  Ryan  interposed  a  notice  of  set-off,  and  insisted  that  Bindley 
owed  hira  $4,000  for  goods  sold  and  money  lent,  ^hich  he  claimed  the  right  to 
set  oflf  against  Bindley's  demand,  and  to  recover  against  Bindley  a  judgment 
for  the  excess.  By  the  laws  of  Ohio  such  a  defense  is  permitted,  and  if  the 
defendant  succeeds  in. proving  his  set-off,  and  it  is  larger  than  the  plaintiff's 
claim,  he  is  entitled  to  a  judgment  for  the.  excess.  The  parties  are  concluded 
by  the  judgment,  and  cannot  again  litigate  the  same  subject  matter,  unless  the 
judgment  should  be  reversed  on  appeal  or  writ  of  error  to  the  su{>remQ  court. 
This  law  of  set-off  oi;  counterclaim,  and  the  practice  under  it,  has  been  adopted 
as  a  rule  of  court  by  the  circuit  court  of  the  United  States  for  the  districts  of 
Ohio.  The  plea  in  this  case  w^as  therefore  proper,  and  after  it  was  interposed 
the  matter  in  dispute  rightfully  exceeded  the  sum  of  $2,000,  exclusive  of  costs, 
and,  as  the  plaintiff  hud  judgment,  it  is  plain  that  the  defendant  had  the  right 
to  sue  out  his  writ  of  error. 

§  556.  Rules  of  evidence  of  a  state  govern  United  States  courts, 

%  A  reversal  of  the  judgment  is  claimed  because  the  circuit  court  refused  to 
permit  the  defendant  to  testify  as  a  witness.  In  Ohio  a  party  to  the  suit  is  a 
competent  witness  on  his  own  behalf.  The  rules  of  evidence  prescribed  by  the. 
laws  of  a  state  are  rules  of  decision  for  the  United  States  courts  while  sitting 
within  the  limits  of  such  state,  under  the  thirty-fourth  section  of  the  judiciary 
act.  Vance  v.  Campbell,  1  Black,  430;  Wright  v.  Bales,  2  id.,  535.  The  court, 
having  rejected  the  witness,  when  he  was  competent,  the  judgment  below  must 
be  reversed  and  a  venire  de  novo  awarded. 

Judgment  accordhigly, 
SAMPSON  V.  WELSH. 

(24  Howard,  207, 208.     1860.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  up  by  an  appeal  from  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Pennsylvania. 

A  libel  was  filed  in  the  district  court  for  that  district  by  S.  &  W.  Welsh,  the 
appellees,  agamst  the  ship  Sarah  (of  which  Sampson  &  Tappan,  the  appellants, 
are  the  owners),  to  recover  compensation  for  damages  sustained  by  a  cargo  of 
coffee  shipped  on  board  the  Sarah  at  Rio,  and  consigned  to  the  libelants;  and 
also  to  recover  compensation  for  sundry  disbursements  made  by  the  libelants 
for  the  payment  of  wages  and  provisions  for  the  ship.  The  ship  owners  ap- 
peared and  answered;  but  it  is  unnecessary  to  state  more  particularly  the  facts 
in  controversy  between  the  parties,  because  the  final  decree  pf  the  circuit  court 
was  for  less  than  $2,000,  and  consequently  no  appeal  from  its  decree  will  lie  to 
this  court. 

§  567.  Jurisdictio7i  as  to  appeals  depends  upon  the  amount  of  the  final  judg- 
w£nt.     Consent  cannot  confer  jurisdiction. 

At  the  hearing  in  the  district  court  the  libel  was  dismissed;  but  upon  an  ap- 
peal to  the  circuit  court  this  decision  was  reversed,  and  a  decree  passed  by  the 
circuit  court  in  favor  of  the  libelants  for  the  sum  of  §2,302.78,  with  leave  to 
favor  the  respondents  to  set  off  the  balance  due  them  for  freight,  if  they  should 
elect  to  do  so.     Afterwards  the  respondents  appeared  in  court,  and  elected  to 

578 


§  668.  APPEALS  AND  WRITS  OF  ERROR 

set  off  this  balance  against  the  sum  decreed  against  them,  which  reduced  the 
amount  to  $1,071.27;  but  in  making  this  election  the  proctors  for  the  respond- 
ents stated  in  writing,  and  filed  in  the  court,  that  the  election  to  set  off  was 
made  without  any  waiver  of  their  right  to  appeal  from  the  decree.  After  this- 
election  was  made,  the  court,  on  the  31st  of  August,  1858,  passed  its  decree  in 
favor  of  the  libelants  for  the  above  mentioned  sum  of  $1,071.27,  with  interest 
from  July  20,  1858.  This  was  the  final  decree  of  the  court,  and  the  one  from 
which  the  appeal  is  taken,  and,  as  it  is  below  $2,000,  no  appeal  will  lie  under 
the  act  of  congress.  And  neither  the  reservation  of  the  respondents  in  making- 
their  election,  nor  even  the  consent  of  both  parties,  if  that  had  appeared,  will 
give  jurisdiction  to  this  court  where  it  is  not  given  by  law. 

The  appeal'must  therefore  be  dismissed  for  want  of  jurisdiction* 

LAMAR  r.  MICOU. 
(14  Otto,  465,  466.     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  New  York. 

§  668.  Defendant  cannot  appeal  from  a  decree  for  less  than  $5,000. 

Opinion  by  Waife,  C.  J. 

This  is  an  appeal  by  the  defendant  below  from  a  decree  against  him  for  less 
than  $5,000.  There  is  no  claim  of  set-off  or  counterclaim,  except  to  reduce  the^ 
amount  of  the  recovery.  In  no  event  can  he  get  any  money  decree  in  his  favor. 
All  he  seeks  to  do  is  to  defeat  the  claim  of  the  appellee.  Consequently  the 
amount  in  controversy,  so  far  as  this  appeal  is  concerned,  is  fixed  by  the  decree* 
Thompson  v.  Butler,  95  U.  S.,  694;  Sampson  v.  Welsh,  24  How.,  207.  In  effect 
he  insists  that,  under  the  rule  of  liability  established  against  him  in  the  court 
below,  the  decree  should  have  been  for  more  than  $5,000,  and  that  for  this  rea- 
son he  is  entitled  to  an  appeal,  so  that  he  may  show  he  is  not  liable  at  alL 
This,  We  think  it  clear,  is  not  the  law.  The  case  is  not  changed  by  the  fact 
that  if,  under  an  appeal  which  is  pending  in  another  suit,  it  shall  be  found  the 
appellant  was  credited  in  this  suit  with  an  amount  which  properly  belonged  to- 
that,  the  decree  in  that  suit  will  be  reduced,  while  the  one  in  this  cannot  be 
correspondingly  increased.  The  appellee  is  satisfied  with  this  decree,  and  has 
not  appealed.  The  appellant  cannot  complain  if  it  turns  out  in  the  end  that, 
but  for  a  mistake  which  was  made  in  his  favor,  the  appellee  might  have  re- 
covered a  larger  amount. 

Appeal  dismissed. 
GRAY  V.  BLANCHARD. 

(7  Otto,  564, 565.     1878.) 

Error  to  TT.  S.  Circuit  Court,  Western  District  of  Michigan. 

Opinion  by  Waitp,  C.  J. 

Statement  of  Facts. —  Thift  is  a  writ  of  error  sued  out  by  the  defendant 
below,  when  the  judgment  against  him  upon  a  money  demand  was  for  only 
$1,118. Yl.  Prima  facie  this  is  the  measure  of  our  jurisdiction  in  favor  of  the 
present  plaintiff  in  error;  but  he  still  thinks  we  must  retain  the  cause,  as  the- 
record  shows  that,  having  pleaded  the  general  issue,  he  gave  notice  of  set-off, 
claiming  $10,000.  It  is  true  that  such  notice  was  given,  but  it  is  shown  affirm- 
atively by  the  record  that  the  only  dispute  upon  the  trial  under  the  notice  was- 
as  to  a  single  it^m,  of  the  amount  of  $446.  In  short,  the  bill  of  exceptions  shows 
distinctly  that  the  only  controversy  between  the  parties  was  in  respect  to  a  claim 
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by  the  plaintiff  below  of  about  $2,000,  and  by  the  deYendant  (plaintiff  in  error), 
as  to  this  item  of  set-off.  In  his  application  for  the  removal  of  the  cause  from 
the  state  court  to  the  circuit  court,  the  plaintiff  in  error  made  this  statement,, 
to  wit:  "The  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  of  $500,  and 
is  of  the  value  of  $2,000;"  and  the  judge,  in  his  charge  to  the  jury,  alluded  to 
the  fact  that  the  amount  in  controversy  was  not  sufiicient  to  entitle  the  parties- 
to  a  review  in  this  court. 

§  569.  A  case  wiU  he  dismissed  if  it  appears  from  the  record  that  the  matter 
in  dispute  is  hehw  the  jurisdictional  limits  whatever  may  he  the  apparent  demand. 

In  Lee  v.  Watson,  1  Wall.,  337,  it  was  held  that  "in  an  action  upon  a 
money  demand,  where  the  general  issue  is  pleaded,  the  matter  in  dispute  is  the^ 
debt  claimed ;  and  its  amount,  as  stated  in  the  body  of  the  declaration,  and  not 
merely  the  damages  alleged  or  the  prayer  for  judgment  at  its  conclusion,  must 
be  considered  in  determining  whether  this  court  can  take  jurisdiction."  To  the 
same  effect  is  Sohacker  v.  Hartford  Fire  Insurance  Co.,  93  U.  S.,  241,  where  we^ 
dismissed  a  case  in  which  it  appeared  that  the  action  was  upon  a  policy  of  insur- 
ance  for  $1,400,  because,  although  damages  to  our  jurisdictional  amount  were 
claimed,  it  was  apparent  from  the  whole  record  that  there  could  not  be  a  recov- 
ery  for  more  than  the  amount  of  the  policy  and  a  small  sum  in  addition  for 
interest.  The  principles  upon  which  those  cases  rest  are  decisive  of  this.  While,, 
in  the  absence  of  anything  to  the  contrary,  the  prayer  for  judgment  by  the^ 
plaintiff  in  his  declaration  or  complaint,  upon  a  demand  for  money  only,  or  hj 
the  defendant  in  his  counterclaim  or  set-off,  will  be  taken  as  indicating  th& 
amount  in  dispute,  yet  if  the  actual  amount  in  dispute  does  otherwise  appear  in 
the  record,  reference  may  be  had  to  that  for  the  purpose  of  determining  our 
jurisdiction.  Ordinarily  this  will  be  found  in  the  pleadings,  but  we  need  not. 
necessarily  confine  ourselves  to  them.  We  hear  the  case  upon  the  record  which, 
is  sent  up,  and  if  taking  the  whole  record  together  it  appears  that  we  have  no- 
jurisdiction,  the  case  must  be  dismissed.  Here  it  is  affirmatively  shown  that 
the  value  of  the  "  matter  in  dispute  "  is  less  than  our  jurisdictional  amounts 
The  motion  to  dismiss  will  therefore  be  granted,  and  it  is  so  ordered. 

BENNETT  v.  BUTTERWORTH. 
(8  Howard,  124r-134.     1849.) 

Errob  to  IT.  S.  Circuit  Court,  District  of  Texas. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  court  have  considered  the  motion  made  in  this  case 
to  dismiss  the  writ  of  error  for  want  of  jurisdiction.  From  the  mode  of  judicial 
proceeding  adopted  in  Texas,  the  motion  presents  a  new  question,  and  one  that 
is  not  free  from  difficulty. 

The  suit  is  not  brought  in  any  of  the  forms  of  action  known  to  the  common 
law.  It  is  instituted  by  petition,  and  the  plaintiff  in  the  court  below  seeks  to- 
recover  four  slaves,  which  he  alleges  are  his  property,  and  are  detained  from 
him  by  the  defendant.  The  value  of  each  slave  is  averred  separately  in  the 
petition,  the  whole  amounting  to  $2,700.     The  verdict  of  the  jury  is  as  follows: 

"We,  the  jury,  find  for  the  plaintiff  $1,200,  the  value  of  the  negro  slaves  in 
suit,  with  six  and  a  quarter  cents  damages." 

And  the  record  states  that  thereupon  the  plaintiff  released  the  judgment  for 
$1,200  in  open  court,  and  the  court  adjudged  that  he  recover  of  the  defendant 
the  said  slaves,  and  the  damages  assessed  by  the  jury,  and  his  costs. 

This  proceeding  appears  to  be  a  substitute  for  the  common  law  action  of 

676 


%^MOf  561.  AVFEAIB  AND  WRITS  OF  ERROR. 

detinue,  and  resembles  it  In  many  respects.  In  that  action,  if  the  jury  find 
that  the  property  belongs  to  the  plaintiff,  and  is  detained  from  him  by  the 
•defendant,  they  ought  to  find  at  the  same  time  the  value  of  each  separate  article 
ia  dispute,  and  the  judgment  of  the  court  is  that  the  plaintiff  recover  the  prop- 
erty, or  the  value  thereof  as  found  by  the  jury,  provided  he  cannot  obtain  pos- 
session of  the  property,  together  with  his  damages  and  costs.  Upon  such  a 
judgment  a  writ  of  error  certainly  would  not  lie,  when  the  value  assessed  by 
the  jury  was  less  than  $2,000.  For  the  value  of  the  property  in  dispute  would 
be  fixed  by  the  verdict  and  the  judgment  of  the  court,  and  both  parties  would 
be  bcu  id  by  it.  But  in  the  case  before  us  the  finding  of  the  jury  and  the  judg- 
nxent  of  the  court  differ  from  the  proceedings  in  an  action  of  detinue.  The 
gross  value  of  the  four  slaves  is  found  by  the  jury,  and  not  the  separate  value 
of  each  of  them.  And  the  value  as  found  forms  no  part  of  the  judgment  of  the 
court.  The  plaintiff  was  permitted  to  release  it, —  and  although  it  is  said  in 
the  record  that  he  released  the  judgment  for  this  sum,  yet  it  appears  that  no 
judgment  was  rendered  for  it,  and  that  it  was  released  before  any  was  given. 
The  judgment  of  the  district  court,  therefore,  decides  nothing  more  than  the 
right  to  the  property  specified  in  the  petition,  and  whether  that  judgment  is 
erroneous  or  not  is  all  that  this  court  can  examine  into  upon  the  writ  of  error. 
The  sum  which  the  plaintiff  below  (who  is  the  defendant  in  error  here)  is 
entitled  to  recover,  if  the  property  is  placed  bej^ond  his  reach  and  he  fails  to 
obtain  possession  of  it,  can  form  no  part  of  the  judgment  of  this  court.  The 
only  matter  in  controversy  is  the  four  slaves,  and  their  actual  value,  whatever 
it  ma}'^  be,  is  the  value  of  the  matter  in.  dispute. 

§  560.  Where  the  plaintiff  apjpdala^  the  amount  claimed  in  tJie  petition  is  the 
matter  in  controversy. 

Now,  if  the  judgment  of  the  district  court  had  been  for  the  defendant,  the 
plaintiff  would  evidently  have  been  entitled  to  maintain  a  writ  of  error.  And 
as  he  sues  for  the  specific  property,  and  avers  the  value  to  be  $2,700,  he  would 
have  been  entitled  to  the  writ,  even  if  he  had  laid  his  damages  for  the  detention 
below  $2,000.  For  the  averment  of  value  when  he  sues  for  property  shows 
the  value  of  the  thing  in  controversy  as  much  as  the  averment  of  debt  or  dam- 
age when  he  sues  for  money.  And  when  he  has  rejected  the  value  found  by 
the  jury,  and  refused  a  judgment  for  it,  and  is  not  bound  by  that  finding, 
can  he  bind  the  defendant  to  it,  and  thereby  deprive  him  of  his  writ  of  error, 
upon  the  ground  that  the  property  in  dispute  is  not  worth  $2,000?  This  is  the 
question  upon  the  motion  before  us. 

§  r>61.  Where  judgment  is  against  defendant^  and  he  appeals^  the  amount  of 
the  judgment  is  the  matter  in  controversy. 

In  cases  where  the  plaintiff  sues  for  money,  and  claims  in  his  pleadings  a 
larger  sum  than  $2,000,  and  obtains  a  judgment  for  a  smaller  amount,  the  sum 
for  which  the  judgment  is  rendered  is  the  only  matter  in  controversy,  when 
the  defendant  brings  the  writ  of  error.  Because,  if  the  plaintiff  rests  satisfied 
with  it,  and  takes  no  step  to  reverse  it,  he  is  bound  by  it  as  well  as  the  defendr 
ant.  Both  parties,  therefore,  stand  upon  an  equal  footing  in  that  respect.  But 
if  the  plaintiff  brings  the  writ  of  error  upon  the  ground  that  he  is  entitled  to 
more  than  the  judgment  was  rendered  for,  then  his  averment  in  his  declaration 
shows  the  amount  he  claimed;  and  as  that  claim  is  the  matter  for  which  he 
brings  suit,  he  is  entitled  to  the  writ  of  error  if  that  claim  appears  to  be  large 
enough  to  give  jurisdiction  to  this  court.  These  principles  have  been  settled 
in  this  court  by  the  cases  referred  to  in  the  argument. 
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§  563*  Where  plaintiff  sued  for  property^  laying  the  vahie  at  $2,700,  that 
value  is  the  maiter  in  controversy  on  a  writ  of  error  by  defendant 

In  the  case  before  us  the  plaintiff  avers  in  his  petition  that  the  slaves  for 
which  the  suit  is  brought  are  worth  $2,700.  The  right  to  these  slaves  must  be 
the  only  matter  in  controversy  here,  whether  the  writ  of  error  is  sued  out  by 
the  plaintiff  or  the  defendant.  If  by  the  plaintiff,  he  would  undoubtedly  be 
entitled  to  it,  upon  the  ground  that  the  property  in  dispute,  and  which  he  is 
seeking  to  recover  in  this  suit,  is  claimed  to  be  worth  more  than  $2,000 ;  and 
he  would  be  entitled,  under  the  decisions  of  this  court,  to  rely  on  the  averment 
in  his  petition  to  show  that  the  amount  in  value  of  the  slaves  he  claimed  is  suf- 
ficient to  give  jurisdiction  to  this  court.  Can  he,  then,  be  permitted  to  deny  here 
the  truth  of  his  own  averment,  when  precisely  the  same  thing  —  the  same  prop- 
erty —  is  the  matter  in  controversy  upon  the  writ  of  error  brought  by  the 
defendant?  We  think  not.  And  as  by  his  release  he  prevented  a  judgment 
from  being  entered,  fixing  the  value,  as  between  these  parties  in  this  suit,  at 
$1,200,  tho  averment  in  his  petition  must  be  regarded  as  determining  the  amount 
in  controversy  upon  a  writ  of  error  brought  by  either  plaintiff  or  defendant. 
Consequently,  this  court  has  jurisdiction  upon  this  writ,  and  the  motion  to 
dismiss  it  must  be  overruled. 

Dissenting  opinion  by  Me.  Justice  Daniel. 

In  the  opinion  of  the  court  pronounced  in  this  cause  I  am  unable  to  concur, 
regarding  that  opinion  as  reconcilable  with  neither  the  act  of  congress  (Judici- 
ary Act,  §  22)  regulating  the  jurisdiction  of  this  court,  nor  with  the  funda- 
mental rules  of  pleading  and  evidence,  but  as  in  contravention  of  both.  This 
cause  is  in  effect  and  in  form,  except  with  regard  to  the  frame  of  the  petition, 
corresponding  with  the  declaration  at  common  law,  in  all  its  details  and  pro- 
ceedings, an  action  of  detinue  for  the  recovery  of  four  slaves.  In  every  such 
action,  the  authorities  tell  us  that  it  is  requisite  to  describe  the  property  de- 
manded with  so  much  certainty  that  it  may  be  delivered  up  in  specie ;  and  it 
was  ruled  by  the  older  cases,  that,  where  the  property  consisted  of  several  ar- 
ticles, the  plaintiff  must  show  the  value  of  each  particular  article,  and  not 
state  the  aggregate  value.  Subsequently,  however,  it  has  been  ruled  that  the 
declaration  may  mention  the  separate  value  of  each  article,  or  it  may  state  the 
value  in  gross;  and  this  appears  to  be  the  established  doctrine  in  England  at 
this  day.  See  Com.  Dig.,  tit.  Pleader  (2  X  2).  So  in  1  Chitty  on  Pleading, 
p.  377,  it  is  said,  that,  "  in  actions  for  injuring  or  taking  away  goods  or  chat- 
tels, it  is  in  general  necessary  that  their  quality,  quantity,  or  number,  and  value 
or  price,  should  be  stated ;  the  assigned  reason  is,  that  a  former  recovery  could 
not  else  be  pleaded  in  bar  to  a  second  action  for  the  same  goods ;  neither  could 
the  defendant  properly  defend  himself."  .  Then  with  respect  to  the  verdict  and 
judgment,  to  be  rendered  in  the  action  of  detinue,  the  law  is  thus  given  in 
Com.  Dig.,  tit.  Pleader  (2  X  12):  "The  judgment  against  the  defendant  shall 
be  for  the  recovery  of  the  thing  detained  vel  valorem  inde  and  costs;  and  if 
judgment  be  upon  confession  non  sum  informatus^  demurrer,  etc.,  a  writ  of  in- 
quiry shall  be  awarded  to  inquire  of  the  values.  And  after  judgment,  if  a 
distringas  goes  ad  deliheranduin  hona^  and  the  defendant  does  not,  the  plaintiff 
shall  have  damages  taxed  by  the  inquest,  so  that  it  lies  in  the  defendant's  elec- 
tion to  deliver  the  goods  or  the  value." 

Sir  William  Blackstone,  in  treating  of  the  action  of  detinue,  vol.  Ill,  p.  413, 
thus  states  the  law:  "In  detinue,  after  judgment,  the  plaintiff  shall  have  a 
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distringas  to  compel  the  defendant  to  deliver  the  goods  by  repeated  distresses 
of  his  chattels;  and  if  the  defendant  still  continues  obstinate,  then  (if  judg- 
ment hath  been  by  default  or  demurrer)  the  sheriff  shall  summon  an  inquest 
to  ascertain  the  value  of  the  goods,  and  the  plaintiflf's  damages  (which  being 
so  assessed,  or  by  the  verdict  in  case  of  an  issue)  shall  be  levied  on  the  person 
or  goods  of  the  defendant.  So  that  after  all,  in  replevin  and  detinue  (the  only 
actions  for  recovering  the  specific  possession  of  personal  chattels),  if  the 
wrongdoer  be  very  perverse,  he  cannot  be  compelled  to  a  restitution  of  the 
thing  taken  or  detained."  So,  too,  iu  Chitty  on  Pleading,  vol.  I,  p.  124,  it  is 
said:  "The  nature  of  this  action  requires  that  the  verdict  and  judgment  be 
such  that  a  specific  remedy  may  be  had  for  the  recovery  of  the  goods  de^ 
tained,  or  a  satisfaction  in  value  for  each  parcel,  in  case  they  or  either  of  them 
cannot  be  obtained.  The  judgment  is  on  the  alternative,  that  the  plaintiff  do- 
recover  the  goods  or  the  value  thereof,  if  he  cannot  have  the  goods  them- 
selves." * 

The  citation  of  these  seemingly  trite  and  familiar  principles  of  law  will  not 
be  deemed  useless,' when  an  application  of  them,  and  of  the  reasons  on  which 
they  are  founded,  shall  be  made  to  the  case  under  consideration.  In  the  aur 
thorities  above  quoted,  we  hav^  disclosed  to  us  the  propriety  and  necessity 
(resulting  from  the  peculiar  character  of  the  remedy)  for  averring  in  the  dec- 
laration, and  of  ascertaining  by  the  verdict  and  judgment,  the  value  of  the 
property  sought ;  because  that  value  is  to  become  the  measure  of  redress  to- 
the  plaintiff,  in  one  branch  of  the  alternative,  in  the  event  that  the  other  shall 
prove  fruitless.  It  is  indispensable,  therefore,  that  this  measure  be  ascertained 
upon  legal  testimony  and  solemn  investigation  before  the  court,  and  under  its 
supervising  authority,  as  indispensable,  fully,  as  that  the  -title  to  the  property 
should  be  so  ascertained;  for  both  enter  alike  into  the  redress  of  the  plaintiff, 
and  flow  from  the  same  source.  His  right  to  the  one  rests  upon  the  same 
foundation  with  his  right  to  the  other,  and  if  he  had  no  right  to  one,  he  had 
a  right  to  neither.  Nor  can  it  be  said  that  the  measure  of  the  plaintiff's  re- 
dress rests  mainly  in  the  breast  or  in  the  action  of  the  court;  on  the  contrary, 
it  rests  rather  in  the  opinion  and  action  of  the  jury.  The  court  cannot,  even 
with  the  parties  and  witnesses  before  it,  determine  the  value  of  the  property,  or 
the  parties'  right  thereto.  The  court,  by  awarding  a  new  trial,  may  correct  an 
excess  or  irregularity  of  any  kind  on  the  part  of  the  jury;  but  it  could  have  no 
power  to  find  for  either  party  upon  the  issue  before  the  jury,  nor  augment  or 
diminish  by  one  cent  the  measure  of  redress  established  by  the  jury.  If, 
then,  such  a  power  belonged  not  to  the  court  when  in  a  course  of  regular  ju- 
dicial inquiry,  with  the  parties  and  witnesses  fully  before  it,  does  it  not  seem, 
strange  to  contend  that  such  a  power  can  be  exercised  collaterally  by  a  differ- 
ent tribunal,  neither  trying  the  issue,  nor  weighing  the  evidence  which  the 
jury  had  before  them,  and  in  the  absence  of  all  or  any  of  the  circumstances, 
exercised  upon  ex  parte  affidavits  before  the  jury,  thereby  overturning  what 
twelve  men  upon  their  oaths,  and  in  regular  discharge  of  their  functions,  have 
done,  and  what  the  law  through  them  has  declared  shall  be  the  standard  of  value? 
And  for  what  purpose,  it  may  be  asked,  is  this  collateral  inquiry  to  be  allowed? 
Not,  strange  as  it  may  seem,  to  settle  any  other  alternative  value  of  the  property, 
nor  to  put  any  estimate  upon  it  at  all;  but  to  let  in  other  questions  connected 
with  the  title,  or  with  some  proceedings  in  the  court  below,  wholly  disconnected 
with  the  value  of  the  property.  But  it  is  said  that  the  plaintiff  below  has  re- 
leased his  right  to  the  damages  assessed  by  the  jury,  and  therefore  can  no  longer 
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enforce  them.  What  of  that?  What  possible  connection  can  exist  between 
the  power  of  the  plaintiff  to  enforce  his  judgment,  as  aflFected  by  any  act  or 
indiscretion  of  his  own,  and  the  value  of  the  property  as  assessed  by  the  jury? 
Does  the  release  of  the  estimated  value  render  that  value  either  greater  or 
smaller  than  it  was  before?  Possibly  this  act  of  the  plaintiff  may  render  his 
power  to  enforce  the  verdict  and  judgment  less  efficient ;  but  to  reason  from 
that  consequence  to  the  value  of  the  property  as  found  by  the  jury,  appears  to 
me  to  be  an  argument  as  illogical  as  any  that  can  be  conceiv3d.  The  estimated 
value,  the  true  measure  settled  by  the  jury,  remains  unchanged,  although  it 
may  have  been  released.  The  verdict  has  never  been  reversed  or  annulled. 
Moreover,  it  may  not  follow  necessarily  that  the  release  of  the  damages  by  the 
plaintiff  below  vitiates  the  judgment  or  deprives  the  plaintiff  of  the  power  to 
enforce  it;  for  we  find  by  the  authorities  that  a  judgment  may  be  by  confession, 
or  non  sum  informaius^  or  on  demurrer,  in  either  of  which  cases  judgment  may 
be  entered,  and  that  afterwards,  if  the  defendant  will  not  deliver  the  property, 
damages  for  the  value  and  for  the  detention  may  be  assessed ;  and  such  value, 
when  assessed  in  the  proper,  regular,  legal  mode,  is  all  for  which  execution  can* 
be  had  against  the  person  or  property  of  the  defendant.  But  the  inquiry  is  not 
properly  instituted  here  whether  the  plaintiff,  by  error  or  indiscretion,  has  lost 
the  power  of  enforcing  his  verdict  and  judgment;  the  question  is  purely  one  of 
jurisdiction,  dependent  upon  the  value  of  the  subject,  and  that  value  ascertained 
by  all  the  solemnities,  and  in  the  only  mode  known  to  the  law, —  solemnities,  as  I 
contend,  nowhere  to  be  properly  gainsaid.  Let  it  be  supposed  that  there  had 
been  no  release  of  damages  or  value  by  the  plaintiff  below.  The  principles 
applicable  to  the  action  of  this  court  would  be  precisely  those  involved  in  the 
case  as  it  now  stands.  Then  let  it  be  supposed  that,  after  taking  jurisdiction 
upon  this  collateral  inquiry,  this  court  should  come  to  the  conclusion  that  there 
was  no  error  in  the  proceedings  and  judgment  in  the  court  below.  What  man- 
ner of  mandate  would  be  sent  to  that  court?  Would  this  court,  upon  its  own 
estimate  of  the  value  of  the  subject  founded  upon  affidavits,  and  because  it  had 
claimed  jurisdiction  upon  such  an  estimate,  order  the  circuit  court  to  augment 
the  damages  assessed  to  the  plaintiff  below?  Could  they  by  so  doing  open 
again  that  which  had  become  res  judicata  ?  If  they  should  not  do  this,  they 
would  confessedly  have  effected  a  wrong  to  the  plaintiff;  and  if  they  should 
attempt  to  do  so,  I  desire  to  know  their  authority  for  such  a  proceeding,  and 
what  standard  or  measure  for  their  mandate  they  would  adopt;  they  would 
have  repudiated  the  verdict  of  a  jury  and  the  judgment  of  the  court,  and  what 
higher  or  other  standard  they  would  adopt  I  am  at  a  loss  to  conceive.  In  de- 
fense of  the  proceeding  permitted  in  this  case,  it  has  been  contended  that,  by  the 
practice  of  this  court,  in  cases  sounding  in  damages  purely,  a  plaintiff  is  per- 
mitted to  confer  jurisdiction  on  thisv  tribunal  by  laying  his  damages  at  an 
amount  ad  libiUim,  sufllcient  for  that  purpose.  If  the  practice  of  this  court  is 
to  be  understood  in  the  latitude  in  which  it  is  just  expressed,  that  practice  must 
be  deemed  to  be  in  consonance  with  neither  the  letter  nor  the  spirit  of  the 
statute.  In  cases  arising  ex  contractu  or  quasi  ex  contractu^  which  in  their  origi- 
nal form  and  magnitude  might  fall  within  the  rule  laid  down  by  congress,  but 
which,  in  the  progress  of  investigation  by  the  application  of  payments  or  set- 
offs, should  be  brought  below  the  minimum  established  by  law,  or  in  cases  of 
tort,  which,  from  their  peculiar  character,  might  also  come  within  the  reason  of 
the  same  rule  (though  the  latter  must  be  regarded  as  liable  to  strong  doubt), 
jurisdiction  may  be  claimed.     But  if  either  the  practice  or  any  express  annun* 
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ciation  from  this  court  is  to  be  apprehended  as  placing  it  at  the  option  of  par- 
ties, plaintitfs  or  defendants,  to  refer  all  their  contests  to  this  tribunal,  however 
their  character  may  be  stamped  and  ascertained  by  the  decision  of  the  inferior 
courts,  and  in  contravention  of  such  solemn  decisions,  given  upon  full  investi- 
gation by  courts  and  juries,  why  then,  by  the  rules  or  the  practice  of  this  court, 
the  act  of  congress  is  substantially  re|)ealed,  and  the  proceed mgs  of  the  courts 
below  are  a  mere  mockery.  The  value  of  the  subject  of  the  controversy,  as 
ascertained  in  the  court  below,  supplies  the  only  safe  and  uniform  rule  as  to 
jurisdiction  in  cases  wherein  jurisdiction  is  dependent  on  value.  My  opinion, 
therefore,  is,  that  it  is  incompetent  to  either  of  the  parties  or  to  this  court  in 
the  indirect  and  collateral  mode  here  attempted,  and  upon  evidence  entirely 
dehors  and  unconnected  with  the  record,  to  impeach  or  inquire  into  the  verdict 
and  judgment  rendered  in  the  district  court  of  Texas;  that  such  a  proceeding 
is  utterly  subversive  of  the  act  of  congress  limiting  the  right  to  appeals  and 
writs  of  error,  and  equally  subversive  of  the  fundamental  rule  of  pleading  and 
of  evidence,  which  establishes  undeniable  verity  in  the  solemn  proceedings  of 
courts  acting  within  the  sphere  of  their  jurisdiction,  and  establishes  every  fact 
and  every  conclusion  embraced  within  the  scope  of  those  proceedings. 

MERRILL  V.  PETTY. 
(16  WaUace,  838-347.     1873.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  !N"ew  York. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Power  to  re-examine  the  decrees  of  the  circuit  courts, 
removed  there  by  appeal  from  the  district  courts,  was  conferred  upon  this 
court  by  the  twenty-second  section  of  the  judiciary  act,  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  $2,000,  exclusive  of  costs.  Sucb  decrees, 
however,  could  only  be  removed  here  under  that  act  by  virtue  of  a  writ  of 
error,  but  the  subsequent  act  allowing  the  removal  to  be  made  by  appeal  in 
cases  of  equity,  of  admiralty  and  maritime  jurisdiction,  and  of  prize  or  no 
prize,  contains  the  same  limitation,  that  the  matter  in  dispute  "  shall  exceed  the 
sum  or  value  of  $2,000,  exclusive  of  costs,"  and  also  provides  that  such  ap- 
peals shall  be  subject  to  the  same  rules,  regulations  and  restrictions  as  are 
prescribed  in  law  in  case  of  writs  of  error. 

Damages  are  claimed  by  the  libelants,  as  the  owners  of  the  schooner  Mary 
Eveline,  against  the  respondents,  as  the  owners  of  the  sloop  Ethan  Allen,  in  a 
case  of  collision  civil  and  maritime.  They  allege  in  their  libal  that  the  col- 
lision occurred  on  the  20th  of  September,  1868,  in  East  River,  under  the  follow- 
ing circumstances:  That  the  schooner  was  beating  down  the  river  bound  for 
the  port  of  New  York,  the  tide  being  ebb  and  the  wind  about  southwest;  that 
she  had  taken  the  channel  to  the  east  of  Blackwell's  Island,  another  schooner 
being  just  ahead  of  her,  sailing  in  the  same  direction;  that  the  respective 
schooners  had  beaten  out  the  tack  to  the  eastward,  running  as  near  the  west 
shore  of  Long  Island  as  they  could  safely  go ;  that  the  other  schooner,  being  ahead, 
went  about  first  on  the  westward  tack,  towards  the  other  shore,  and  was  just 
in  the  act  of  going  about  again  on  her  eastward  tack  as  the  schooner  of  the 
libelants  went  about;  that  it  became  necessary  for  the  schooner  of  the  libel- 
ants, in  order  to  avoid  the  other  schooner,  to  go  to  the  leeward  and  pass  under 
the  stern  of  the  other  schooner,  as  she  was  making  her  westward  tack,  and 
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they  allege  that  their  schooner  had  j,ust  passed  the  stern  of  the  other  schooner 
when  the  sloop  was  seen  sailing  up  the  channel  to  the  eastward  of  Blackwell's 
Islnnd,  distant  about  a  hundred  yards  on  the  port  bow  of  the  schooner,  sailing 
before  the  wind  near  the  centre  of  the  channel,  six  or  seven  miles  an  hour,  with 
her  mainsail  and  jib  set  and  going  at  full  speed;  that  the  schooner  of  the 
libelants  was  at  that  time  going  about  and  following  the  other  schooner,  with 
her  heiid  to  the  wind,  with  the  head-sheets  flowing  and  her  helm  hard-a-lee; 
that  the  sloop,  instead  of  keeping  out  of  the  way,  as  she  clearly  should  have 
done,  by  lulling  and  keeping  off,  as  she  was  under  full  headway  with  her  main- 
sail and  jib  set,  ran  into  and  against  the  schooner  of  the  libelants,  striking  her  cat- 
head against  the  stem  of  the  schooner,  knocking  her  fore-foot  off  and  splitting 
the  stem,  and  doing  other  serious  damage  to  the  schooner;  that  owing  to  the 
sudden  and  confused  orders  given  by  those  on  board  the  sloop,  keeping  off  and 
immediately  luffing,  it  became  impossible  to  avoid  the  collision,  and  that  the 
same  occurred  wholly  through  the  fault  and  negligence  of  the  sloop  and  of 
those  in  charge  of  her  navigation,  and  that  it  was  not  in  any  way  the  result  of 
fault  on  the  part  of  the  schooner  or  of  those  in  charge  of  her  deck. 

Service  was  made,  and  the  respondents  appeared  and  filed  an  answer,  in 
which  they  allege  that  the  circumstances  attending  the  collision  are  not  truly 
stated  in  the  libel;  that  the  collision  did  not  occur  through  any  fault,  negli- 
gence or  mismanagement  of  the  sloop,  or  of  those  in  charge  of  her  naviga- 
tion, or  through  or  by  the  sudden  and  confused  orders  given  by  her  officers,  as 
charged  in  the  libel,  but  solely  by  reason  of  the  fault,  negligence  and  misman- 
agement of  those  in  charge  of  the  schooner;  that  the  sloop  was  sailing  through 
East  Kiver,  on  the  east  side  of  Blackwell's  Island,  against  a  strong  ebb-tide,  the 
wind  being  south  southwest,  blowing  a  whole-sail  breeze;  that  for  the  purpose 
of  securing  the  benefit  of  an  eddy-tide  she  was  standing  near  the  shore  with 
her  boom  on  her  port  side;  that  while  she  was  so  standing  on  a  steady  course, 
the  two  schooners  were  standing  across  the  river  on  the  same  side  of  the 
island,  to  the  westward;  the  foremost  and  windward  of  the  two,  having  beaten 
out  her  tack,  went  about  just  abreast  of  the  sloop  at  a  safe  distance ;  that  the 
other,  though  to  the  leeward,  continued  on  her  tack  after  the  one  ahead  went 
about,  and  in  such  a  position  as  entirely  prevented  the  sloop  from  luffing  or 
avoiding  her  in  any  other  way;  that  she  continued  her  course  without  change 
until  she  arrived  at  a  point  ahead  of  and  off  the  starboard  bow  of  the  sloop, 
when  she  put  her  helm  down  to  go  about,  and  while  in  the  act  of  luffing  into 
the  wind  ran  into  and  upon  the  sloop,  striking  her  at  the  cat-head,  on  her  star- 
board side,  breaking  and  crushing  in  her  planking  and  causing  her  to  sink  in  a 
few  minutes,  and  that  the  sloop  and  her  cargo  became  a  total  loss. 

Testimony  was  taken  on  both  sides,  and  the  district  court,  having  heard  the 
parties,  entered  a  decretal  order  in  favor  of  the  libelants,  and  sent  the  cause  to 
a  commissioner  to  report  the  amount  of  the  damages.  lie  made  a  report,  to 
which  the  respondents  tiled  several  exceptions,  some  of  which  were  sustained 
and  others  were  overruled,  and  the  court  entered  a  final  decree  for  the  libel- 
ants, as  corrected,  in  the  sum  of  $1,292.84  damages,  and  costs  of  suit.  Appeal 
was  taken  by  the  respondents  to  the  circuit  court,  but  the  circuit  court  affirmed 
the  decree  and  the  respondents  appealed  to  this  court.  Smce  the  appeal  was 
entered  in  this  court  the  libelants,  as  appellees,  have  filed  a  motion  to  dismiss 
the  appeal,  because  the  matter  in  dispute  does  not  exceed  the  sum  or  value  of 
$2,000,  exclusive  of  costs,  as  required  by  the  twenty-second  section  of  .the 
judiciary  act.  # 
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§  563.  Where  ike  writ  of  error  is  brought  hy  the  defendant  in  the  original 
action^  the  amount  of  the  judgment  in  the  circuit  court  is  the  matter  in  dispute. 

Much  discussion  of  that  question  is  certainly  unnecessary,  as  the  rule' in  this 
court  has  been  settled,  for  the  period  of  sixty  years,  that  where  the  writ  of 
error  is  brought  by  the  defendant  in  the  original  action,  the  matter  in  dispute 
is  the  amount  of  the  judgment  rendered  in  the  circuit  court,  as  this  court  can 
only  affirm  the  judgment  rendered  in  that  court.  Gordon  v.  Ogden,  3  Pet., 
84;  Wise  v.  Turnpike  Co.,  TCranch,  276. 

Attempt  was  subsequently  made,  it  must  be  admitted,  to  call  in  question  the 
rule  established  in  those  two  cases,  but  this  court  reaflBrmed  the  rule  in  the 
most  authoritative  manner,  deciding  as  follows: 

(1)  That  the  amount  required  is  to  be  ascertained  and  determined  by  the 
sum  in  controversy  at  the  time  of  the  judgment  in  the  circuit  court,  and  not  by 
any  subsequent  additions  thereto,  such  as  interest. 

(2)  That  where  the  plaintiff  sues  for  an  amount  exceeding  $2,000,  if  by  rea- 
son of  any  erroneous  ruling  of  the  court  below  he  recovers  nothing,  or  less  than 
that  sum,  the  sum  claimed  by  the  plaintiff  in  his  writ  and  declaration,  in  that 
state  of  the  case,  is  the  sum  in  controversy  for  which  a  writ  of  error  will  lie. 

(3)  That  if  the  verdict  is  given  against  the  defendant  for  a  less  sum  than 
$2,000,  and  judgment  is  rendered  against  him  accordmgly,  that,  in  that  state  of 
the  case,  nothing  is  in  controversy  between  him  and  the  plaintiff,  if  the  plaint- 
iff acquiesces  in  the  judgment,  beyond  the  sum  for  which  the  judgment  is 
given,  and  consequently  the  defendant  is  not  entitled  to  any  writ  of  error. 
Knapp  V.  Banks,  2  How.,  73;  Winston  v.  United  States,  3  id.,  771;  Rogers  v. 
St.  Charles,  19  id.,  112;  Udall  i).  The  Ohio,  17  id.,  17;  Olney  v.  The  Falcon, 
id.,  19;  Gruner  v.  United  States,  11  id.,  163;  Brown  v.  Shannon,  20  id,,  55; 
Oliver  v.  Alexander,  6  Pet.,  143;  Spear  v.  Place,  11  How.,  522;  Eich  v.  Lam- 
bert, 12  id.,  347;  Clifton  v,  Sheldon,  23  id.,  481;  Sampson  v.  Welsh,  24  id.,  207; 
Seaver  v.  Bigelows,  5  Wall.,  208. 

§  564.  The  statute^  in  defining  the  appellate  power  of  the  supreme  courts  negor 
lives  the  exercise  of  other  powers. 

Supported  as  the  rule  suggested  is  by  an  unbroken  series  of  decisions  through- 
out the  period  mentioned,  it  would  seem  to  be  a  work  of  supererogation  to 
attempt  to  enforce  it  by  any  extended  argument,  especiall}^  as  the  rule  is  a  neces- 
sary deduction  from  the  act  of  congress  which  provides  that  such  jurisdiction 
may  be  exercised  by  this  court  in  the  classes  of  cases  mentioned,  *'  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  $2,000,  exclusive  of  costs."  Con- 
gress, it  is  conceded,  has  not  expressly  enacted  that  final  judgments  and  de- 
crees in  such  cases  shall  not  be  re-examined  here  where  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  mentioned,  but  inasmuch  as  the  appellate 
power  of  the  court  is  conferred  by  the  constitution,  with  such  exceptions  and 
under  such  regulations  as  congress  shall  make,  the  rule  of  construction  is  that 
the  negative  of  any  other  jurisdiction  in  that  respect  is  implied  from  the  intent 
manifested  by  the  affirmative  description  contained  in  that  section  of  the  judi- 
ciary act.    Durousseau  v.  United  States,  6  Cranch,  318. 

§  565.  Whether  the  amounts  claimed  in  two  cross-libels  for  a  collision  can  be 
united  to  give  appeUate  jurisdiction. 

Opposed  to  this  conclusion  is  the  statement  in  the  answer  that  the  respond- 
ents, before  the  present  suit  was  commenced,  filed  a  libel  in  the  district  court 
for  the  southern  district  of  New  York  for  the  same  collision  against  the 
schooner  and  all  persons  intervening  in  the  suit,  and  the  suggestion  of  the  re- 
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spondents  in  this  suit  is  that  the  libel  in  this  case  is  in  the  nature  of  a  cross- 
libel,  and  that  the  amount  in  dispute  should  be  ascertained  by  adding  to  the 
8um  allowed  as  damages  in  the  decree  in  this  case  the  amount  of  the  libelants' 
claim  in  the  libel  in  the  other  case,  which  was  filed  and  the  decree  entered  in 
the  district  court  for  another  district  in  the  same  circuit.  Various  reasons  are 
mentioned  in  argument  to  show  that  the  suggestion  of  the  respondents  may  be 
adopted,  but  none  of  them  have  the  support  of  any  authority,  nor  do  the  coun- 
sel refer  to  any  case  as  a  precedent  to  warrant  such  a  proceeding.  Some  of  the 
reasons  given  are  as  follows:  (1)  That  it  was  agreed  between  the  parties  that 
the  two  cases  should  be  heard  together,  but  the  record  contains  no  evidence  of 
such  an  agreement,  and  if  it  did  it  could  not  avail  the  respondents,  as  it  is  set- 
tled layr  that  consent  cannot  give  jurisdiction.  Several  cases  expressly  decide 
that  the  agreement  of  the  parties  cannot  authorize  this  court  to  revise  a  judg- 
ment of  an  inferior  court  in  any  other  mode  of  proceeding  than  that  which  the 
law  prescribes.  Scott  v.  Sandford,  19  How.,  393;  Kelsey  v.  Foreyth,  21  id,,  85; 
Montgomery  v.  Anderson,  21  id.,  386;  Mordecai  v.  Lindsay,  19  id.,  200.  (2) 
That  the  two  cases  were  heard  at  the  same  time  before  the  district  court  of 
the  eastern  district,  where  this  libel  was  pending.  But  that  was  a  mere  oral 
arrangement  between  the  parties  to  expedite  a  decision,  which  neither  did  nor 
could  have  the  effect  to  withdraw  the  other  libel  from  the  jurisdiction  of  the 
district  court  in  which  the  suit  was  commenced.  One  was  a  proceeding  in  rem 
and  the  other  was  a  suit  in  pe7'8onam,  and  it  does  not  appear  that  any  attempt 
was  made  to  consolidate  them  or  to  discontinue  one  and  transfer  it  into  the 
court  where  the  other  was  pending.  On  the  contrary,  though  they  were  both 
heard  at  the  same  time,  it  appears  that  separate  decrees  were  entered,  each  in 
the  respective  district  court  where  the  suit  was  commenced.  Separate  appeals 
were  also  taken  by  the  losing  party  in  the  distriqt  court  where  the  decree  was 
entered,  and  the  two  appeals  were  separately  entered  on  the  calendar  of  this 
court. 

Two  suits,  commenced  and  prosecuted  as  described,  cannot  be  blended  in  this 
court  without  an  open  violation  of  the  rule  laid  down  by  the  late  Chief  Justice 
Taney,  that  "  parties  cannot  authorize  this  court  to  revise  a  judgment  of  an 
inferior  court  in  any  other  mode  of  proceeding  than  that  which  the  law  pre- 
scribes." Kelsey  v.  Forsyth,  21  How.,  88.  They  were  not  heard  together  in 
the  circuit  court,  as  this  suit  was  still  before  the  commissioner,  but  the  sugges- 
tion is  that  the  merits  in  both  suits  were  by  consent  discussed  at  the  same  time. 
Suppose  that*  is  so,  still  the  fact  remains  that  the  respective  decrees  of  affirm- 
ance were  entered  at  different  times,  and  of  course  in  the  respective  districts 
where  the  appeals  from  the  respective  district  courts  were  pending.  Nothing 
was  done  to  consolidate  the  suits,  and  separate  appeals  were  allowed  to  this  court. 

Evidently  this  court  has  no  jurisdiction,  as  the  matter  in  dispute,  exclusive 
of  costs,  is  less  than  $2,000.  Dismissed  for  want  of  jwrisdiction. 

PIERCE  v.  WADE. 
(10  Otto,  444,  445.    1879.) 

Error  to  TT.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  in  replevin  brought  by  Pierce  and 
Beed,  the  plaintiffs  in  error,  against  Wade,  to  recover  a  large  number  of  cattle 
branded  in  a  particular  way.     In  executing  the  writ,  the  marshal,  by  mistake, 
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took  from  the  defendant  sixty-two  head  of  Texas  steers,  not  having  the  proper 
brand,  and  delivered  them  with  the  other  cattle  to  the  plaintiffs,  on  receiving 
the  requisite  bond.  On  the  trial,  it  was  found  that  the  plaintiffs  were  the 
owners,  and  entitled  to  the  immediate  possession  of  all  thus  delivered  over  to 
them,  except  the  Texas  steers,  taken  by  mistake.  It  was  thereupon  adjudged 
that  they  "  have  and  recover  from  the  said  defendant  the  possession  of  all  the 
cattle,  .  .  .  except  sixty-two  head  of  Texas  steers;"  and,  as  to  these,  it 
was  adjudged  that  they  be  returned  by  the  plaintiffs  to  the  defendant,  or  if  that 
could  not  be  done,  "that  the  defendant  have  and  recover  from  the  plaintiffs  the 
said  sum  of  $1,400,  the  value  thereof."  From  that  judgment  the  plaintiffs 
below  have  taken  this  writ  of  error. 

§  566.  ^  mrit  of  error  will  not  lie  from  a  judgment  in  replevin  for  the  recov- 
ery of  certain  cattle^  or  §1,400. 

Upon  this  state  of  facts  it  is  clear  we  have  no  jurisdiction.  The  matter  in 
dispute  is  the  sixty-two  head  of  Texas  steers,  the  value  of  which  is  only  $1,400. 
The  plaintiffs  recovered  everything  else  which  they  claimed,  and  the  judgment 
against  them  is  less  than  $5,000.  We  have  always  held  that  when  a  case  is 
brought  here  by  the  defendant  below,  the  amount  of  the  recovery  against  him 
is  the  measure  of  our  jurisdiction,  except  when  he  has  asked  aflBrmative  relief, 
and  that  has  been  denied.  The  same  rule  is  applicable  to  plaintiffs  in  replevin 
suits,  where  the  defendant  gets  judgment  for  a  return  of  property  taken  and 
delivered  under  the  writ,  or  its  value. 

Writ  of  error  dismissed. 
THOMPSON  r.  BUTLER. 

(5  Otto,  694-697.    1877.) 

Error  to  TT.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  WAriE,  C.  J. 

Statement  of  Facts. —  This  was  an  action  by  Butler  against  Thompson,  to 
recover  damages  for  not  accepting  a  quantity  of  iron  under  an  alleged  contract 
of  purchase.  Upon  the  trial  the  jury  rendered  a  verdict  against  Thompson 
of  $5,066.17  "in  gold;"  but,  before  judgment,  Butler  remitted  $66.17,  and 
judgment  was  entered  November  13,  1876,  for  $5,000  "  in  coin."  Thompson 
having  brought  the  case  here  by  writ  of  error,  Butler  moves  to  dismiss,  be- 
cause the  "matter  in  dispute"  does  "not  exceed  the  sum  or  value  of  $5,000." 

§  567.  The  supreme  court  has  no  jurisdiction  on  a  judgment  against  a  de^ 
fendant  for  $5,000. 

As  the  writ  of  error  was  sued  out  by  the  defendant  below,  the  amount  in  con- 
troversy was  fixed  by  the  judgment.  Gordon  v.  Ogden,  3  Pet.,  33;  Knapp  v. 
Banks,  2  How.,  73;  Walker  v.  United  States,  4  Wall.,  163;  Merrill  v.  Petty,  16 
id.,  338.  No  question  is  presented  growing  out  of  a  set-ofif  or  counterclaim,  as 
was  the  case  in  R3^an  v.  Bindley,  1  id.,  66.  Our  jurisdiction  cannot  be  invoked 
until  the  final  judgment  below  has  been  rendered ;  and  we  cannot  open  the 
record  to  look  for  errors  until  jurisdiction  has  been  established.  The  court 
below  retains  full  control  of  a  cause  until  final  judgment  has  been  entered;  and 
.  it  follows  that,  if  for  any  reason  a  judgment  is  given  against  a  defendant  in  a 
case  involving  the  plaintiflf's  cause  of  action  alone,  unaffected  by  counterclaim 
or  set-off,  for  a  sum  less  than  our  jurisdictional  amount,  we  have  no  power,  at 
the  instance  of  the  defendant,  to  correct  errors  that  may  have  been  committed 
in  settling  the  amount.  We  can  only  look  at  a  verdict  through  the  record ; 
and,  if  the  record  is  closed  to  us,  so  necessarily  must  be  the  verdict.    In  this 
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case,  therefore,  we  are  precluded  from  inquiry  into  the  propriety  of  allowing 
the  verdict  to  be  reduced  before  judgment  was  entered  upon  it.  Necess  irily, 
verdicts  are,  to  some  extent,  subject  to  the  control  of  the  court.  It  is  not  unusual 
for  a  court  to  announce  that  a  new  trial  will  be  granted  unless  a  part  of  a  ver- 
dict shall  be  remitted,  and  to  enter  judgment  upon  the  reduced  amount  if  the 
suggestion  is  followed.  All  sucli  matters  may  properly  ba  left  to  the  sound  judi- 
cial discretion  of  the  court  in  which  the  trial  is  had;  and  errors  committed  under 
this  power  can  only  be  corrected  by  an  appellate  court  in  the  same  manner  that 
other  errors  are.  Undoubtedly,  the  trial  court  may  refuse  to  permit  a  verdict 
to  be  reduced  by  a  plaintiff  upon  his  own  motion;  and,  if  the  object  of  the  re- 
duction is  to  deprive  an  appellate  court  of  jurisdiction  in  a  meritorious  case,  it 
is  to  be  presumed  the  trial  court  will  not  allow  it  to  be  done.  If,  however,  the 
reduction  is  permitted,  the  errors  in  the  record  will  be  shut  out  from  our  re- 
examination in  cases  where  our  jurisdiction  depends  upon  the  amount  in  con- 
troversy. In  Sampson  v.  Welch,  24  How.,  207,  we  refused  to  take  jurisdiction 
upon  an  appeal  in  admiralty,  where  a  decree  had  been  rendered  against  a  re- 
spondent for  more  than  $2,000,  with  leave  to  him,  if  he  chose,  to  set  off  an 
amount  due  him  for  freight,  and  he  afterwards,  by  the  set-oflf,  reduced  the  de- 
cree below  our  jurisdictional  amount,  notwithstanding,  in  signifying  his  elec- 
tion to  make  the  set-off,  he  expressly  stated  in  a  writing,  which  appeared  in  the 
record,  that  he  did  not  thereby  waive  his  right  of  appeal.  If  the  remittitur 
had  not  been  entered  until  after  the  judgment,  the  case  would  have  been  differ- 
ent, and,  if  the  reduction  was  made  without  the  assent  of  the  defendant,  more 
like  Kanouse  v.  Martin,  15  id.,  198,  where  a  declaration  was  amended  in  a  state 
court  so  as  to  reduce  the  damages  claimed  below  the  jurisdictional  amount, 
after  the  necessar}''  steps  had  been  taken  for  the  transfer  of  the  cause  to  the 
circuit  court,  and  in  which  we  held  that  the  jurisdiction  of  the  circuit  court 
could  not  be  defeated  in  that  way. 

§  668.  The  jurisdiction  of  the  court  is  not  affected  hy  the  fact  that  the  judg- 
ment is  for  coin. 

We  have  no  jurisdiction  if  the  sum  or  value  of  the  matter  in  dispute  does 
not  exceed  $5,000.  One  owing  a  debt  may  pay  it  in  gold  coin  or  legal- tender 
notes  of  the  United  States,  as  he  chooses,  unless  there  is  something  to  the  con- 
trary in  the  obligation  out  of  which  the  debt  arises.  A  coin  dollar  is  worth  no 
more  for  the  purposes  of  tender  in  payment  of  an  ordinary  debt  than  a  note 
dollar.  The  law  has  not  made  the  note  a  standard  of  value  any  more  than 
coin.  It  is  true  that  in  the  market,  as  an  article  of  merchandise,  one  is  of 
greater  value  than  the  other;  but  as  money,  that  is  to  say,  as  a  medium  of  ex- 
change, the  law  knows  no  difference  between  them.  We  are  aware  that  in 
Bronson  v.  Kodes,  7  Wall.,  229,  it  was  said  that  a  contract  to  pay  in  gold  or 
silver  coins  *Ms,  in  legal  import,  nothing  else  than  an  agreement  to  deliver  a 
certain  weight  of  standard  gold,  to  be  ascertained  by  a  count  of  coins,"  and 
that  "  it  is  not  distinguishable,  ...  in  principle,  from  a  contract  to  deliver 
an  equal  weight  of  bullion  of  equal  fineness;"  but,  notwithstanding  this,  it  is 
a  contract  to  pay  raonev,  and  none  the  less  so  because  it  designates  for  pay- 
ment one  of  the  two  kinds  of  money  which  the  law  has  made  a  legal  tender  in 
discharge  of  money  obligations.  This  judgment  is  for  coined  money,  which 
at  the  time  it  was  rendered  and  now  is  worth  more  in  the  market  as  merchan- 
dise than  paper  money ;  but  our  jurisdiction  is  to  be  determined  by  the  amount 
of  money  to  be  paid  and  not  the  kind.  If,  instead  of  paper  dollars  and  gold 
dollars  legalized  as  money,  the  law  had  provided  for  silver  dollars  and  gold 
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dollars,  and  this  judgment  had  been  for  payment  in  gold,  we  think  it  would 
hardly  be  contended  that  this  court  could  take  jurisdiction,  because  when  the 
judgment  was  rendered  gold  happened  to  be  worth  more  in  the  market  as  mer- 
ohandise  than  silver;  but,  in  principle,  that  case  would  not  be  different  from 
this.  Notwithstanding,  therefore,  the  judgment  is  for  coined  money,  we  are 
satisfied  that  we  have  no  jurisdiction. 

Writ  of  er?*or  dismissed. 
KNAPP  u  BANKS. 

(2  Howard,  73,  74.     1844.) 

Statement  of  Facts. —  The  judgment  in  this  case  was  rendered  for  a  sum  less 
than  $2,000,  but  it  was  contended  that  the  interest  added  to  the  amount  of  the 
judgment  would  make  it  exceed  $2,000. 

§  669.  Jurisdiction  is  determined  hy  the  sum  in  controversy  at  the  time  of 
judgment^  and7wt  hy  s^ihseqxient  additions^  such  as  interest. 

Opinion  by  Mr.  Justice  Stoky. 

We  entertain  no  doubt  whatsoever  upon  this  question.  The  amount  in  con- 
troversy is  to  be  decided  by  the  sum  in  controversy  at  the  time  of  the  judgment, 
and  not  by  any  subsequent  additions  thereto,  such  as  interest.  The  distinction 
constantly  maintained  is  this:  Where  the  plaintiff  sues  for  an  amount  exceed- 
ing $2,000,  and  the  ad  damnum  exceeds  $2,000,  if  by  reason  of  any  erroneous 
ruling  of  the  court  below  the  plaintiff  recovers  nothing,  or  less  than  $2,000, 
there  the  sum  claimed  by  the  plaintiff  is  the  sum  in  controversy  for  which  a 
writ  of  error  will  lie.  But  if  a  verdict  is  given  against  the  defendant  for  a  less 
sum  than  $2,000,  and  judgment  passes  against  him  accordingly,  there  it  is  ob- 
vious that  there  is,  on  the  part  of  the  defendant,  nothing  in  controversy  beyond 
the  sum  for  which  the  judgment  is  given;  and  consequently  he  is  not  entitled 
to  any  writ  of  error.  We  cannot  look  beyond  the  time  of  the  judgment  in 
order  to  ascertain  whether  a  writ  of  error  lies  or  not. 

WALKER  v.  UNITED  STATEa 
(4  WaUace,  163-165.     1866.) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Louisiana. 

Statement  of  Facts. —  In  this  case  the  United  States  recovered  a  judgment 
for  the  sum  of  $2,000,  with  interest  thereon. 

Opinion  by  Chase,  C.  J. 

By  the  terms  of  the  twenty-second  section  of  the  judiciary  act  the  jurisdic- 
tion of  this  court  to  re-examine  the  judgments  of  the  circuit  court  is  limited  to 
cases  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000. 
*  §  570.    Where  the  plaintiff  recovers  $2,000,  the  supreme  court  lias  no  jurisdio- 
tion  of  a  writ  of  error  sued  out  hy  the  defendant 

It  has  been  a  good  deal  controverted  whether  the  sum  or  value  in  contro- 
versy is  to  be  determined  by  reference  to  the  aniount  claimed  or  the  amount 
of  the  judgment,  or  the  amount  in  dispute  in  this  court.  It  has  been  long 
settled,  however,  that  when  the  judgment  is  for  the  defendant  or  for  the  plaint- 
iff, and  for  less  than  $2,000,  and  the  plaintiff  sues  out  the  writ  of  error,  this 
court  has  jurisdiction  if  the  damages  claimed  in  the  declaration  exceed  that 
sum;  but  that  if  the  judgment  is  for  plaintiff  and  not  more  than  $2,000,  and 
the  defendant  prosecutes  in  error,  this  court  has  not  jurisdiction,  for  the  amount 
in  controversy,  as  to  the  defendant,  is  fixed  by  the  judgment.    Cooke  v,  Wood- 

ruflf,  6  Cranch,  13:  Wise  v.  Columbian  Turnpike  Co.,  7  id.,  276;    Gordon  v. 
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Ogden,  3  Pet.,  33;  Smith  v.  Honey,  id.,  469.  In  determining  the  jurisdictional 
sum  or  amount  it  is  obvious  that  neither  interest  on  the  judgment  nor  costs  of 
suit  can  enter  into  the  computation,  for  costs  form  no  part  of  the  matter  in  dis- 
pute, and  interest  on  the  judgment  can  only  arise  after  rendition,  while  the 
jurisdictional  amount,  if  determined  by  the  judgment,  is  fixed  at  rendition; 
And  this  was  settled  in  Knapp  v.  Banks,  2  How.,  73.  In  that  case  some 
expressions  in  the  opinion  and  in  the  order  seem  to  support  the  idea  that  if  the 
amount  of  the  njatter  in  controversy  is  precisely  $2,000,  a  writ  of  error  will  lie. 
Eut  the  attention  of  the  court  was  not  directed  to  such  a  case,  and  we  are  not 
Aware  that  such  a  case  until  now  was  ever  before  the  court.  But  there  is 
nothing  doubtful  in  the  rules  applicable  to  it.  This  court  has  no  appellate 
jurisdiction,  except  such  as  is  defined  by  congress.  The  act  of  congress  limits 
this  jurisdiction  to  cases  where  the  matter  in  dispute  exceeds  $2,000.  We  can 
no  more  take  jurisdiction  where  the  matter  does  not  exceed  than  we  can  where 
it  is  less  than  that  sum.  The  amount  in  controversy  in  the  case  before  us, 
ascertained  in  conformity  with  the  settled  principles  of  the  court,  does  not 
exceed  $2,000.  We  have,  therefore,  no  jurisdiction  of  the  writ  of  error,  and  it 
must  be  dismissed. 

PAVING  COMPANY  t?.  MULFORD. 
(10  Otto,  147,  148.     1879.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  in  equity  brought  by  the  Ballard  Pav- 
ing Company  against  Michael  Handle  and  sundry  persons  who  claimed  to  have 
purchased  from  him  certain  certificates  of  the  auditor  of  the  board  of  public 
works  of  the  District  of  Columbia,  which  it  was  alleged  were  the  property  of 
the  company.  Mulford  and  Campball,  the  appellees,  were  two  of  the  defend- 
ants, but  they  were  proceeded  against  as  holders  of  separate  and  distinct  cer- 
tificates. Their  liability  as  set  forth  in  the  bill  was  several  only.  There  was 
no  pretense  of  a  joint  obligation,  and  it  is  conceded  that  in  no  event  could 
there  be  a  recovery  against  either  of  them  separately  for  more  than  $2,500. 
On  the  hearing,  the  bill  was  dismissed  as  to  these  defendants,  and  the  paving 
company  has  appealed. 

§  671.  Where  there  is  a  several  liability  by  a  number  of  defendants^  each  for 
less  than  $2,500,  this  court  has  no  jurisdiction. 

We  think  it  clear  that  we  have  no  jurisdiction  in  this  case.  Although 
many  defendants  have  been  brought  into  the  suit,  the  proceeding  is,  in  fact, 
against  each  .of  the  several  purchasers  to  enforce  his  separate  and  distinct  lia- 
bility. It  is  a  joinder  of  distinct  causes  of  action  against  distinct  parties.  The 
same  decree  is  to  be  entered  against  each  as  in  case  of  separate  suits.  The  re- 
covery, if  any,  must  be  against  each  defendant  separately  for  the  amount  he 
may  personally  be  found  accountable.  Such  being  the  case,  the  value  of  the 
matter  in  dispute  with  each  defendant  must  be  the  sum  for  which  he  is  sepa- 
rately liable.  It  is  well  settled  that  neither  co-defendants  nor  co-complainants 
can  unite  their  separate  and  distinct  interests  for  the  purpose  of  making  up 
the  amount  necessary  to  give  us  jurisdiction  on  an  appeal.  Seaver  v.  Bigelows, 
5  Wall,  208;  Rich  v.  Lambert,  12  How.,  347;  Oliver  v.  Alexander,  6  Pet., 
143;-  Stratton  v.  Jarvis,  8  id.,  41.  In  such  cases,  the  appeal  of  each  separate 
defendant  or  complainant  must  stand  or  fall  according  as  his  own  interest  in 
the  controversy  exceeds  or  falls  short  of  our  jurisdictional  amount.     The  same 
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principle  applies  here.  For  the  purposes  of  an  appeal,  each  separate  contro- 
versy must  be  treated  as  a  separate  suit.  Under  this  appeal,  two  separate 
controversies  have  been  brought  here,  and  in  neither  is  the  amount  involved 
sufficient  to  give  us  jurisdiction. 

Ajypeal  disiaUsed. 

FARMERS*  LOAN  AND  TRUST  COMPANY  r.  WATERMAN. 
,  (16  Otto,  265-271.    1882.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  These  motions  present  the  following  facts:  On  the 
24th  of  July,  1877,  in  a  suit  pending  in  the  court  below  for  the  foreclosure  of 
certain  mortgages  on  the  property  of  the  Indianapolis,  Bloomington  &  Western 
Railway  Company,  a  decree  was  entered  directing  a  sale  of  the  mortgaged 
property  aqd  an  application  of  the  proceeds  to  the  payment,  ainong  others,  of 
"all  such  .  .  .  claims  and  sums  of  money  as  shall  be  hereinafter  allowed  by 
this  court,  ...  in  preference  to  the  liens  of  the  hereinbefore  mentioned 
mortgages  or  deeds  of  trust  for  debts  due  by  said  railway  company  for  work, 
labor,  supplies  and  material  done  and  furnished  during  the  six  months  next 
preceding  the  1st  day  of  December,  1874,  .  .  .  which  payment  for  debts  due 
as  last  aforesaid  for  six  months  prior  to  December  1,  1874,  shall  be  made  into 
court  without  prejudice  to  the  right  of  the  Farmers'  Loan  and  Trust  Company 
to  object  to  the  same,  and  to  appeal  from  any  order  or  orders  which  may  be 
hereafter  made  by  the  court  directing  the  money  so  paid  to  be  distributed 
to  the  various  claimants  thereof."  At  the  time  this  decree  was  made,  the 
amount  of  the  debts  for  labor  and  supplies  was  not  known.  That  matter  had 
been  referred,  on  the  4th  of  June  before,  to  certain  special  masters  to  take  tes- 
timony and  report,  but  their  report  was  not  Hied.  To  meet  this  condition  of 
the  case,  the  decree  further  provkled  that  on  the  delivery  of  the  deed  the  pur- 
chaser should  pay  into  court  enough  of  the  purchase  money  to  satisfy  any 
amount  that  might  in  the  further  progress  of  the  cause  be  found  to  be  owing. 
It  was  also  specially  provided  that  the  reference  to  the  master,  which  had  been 
made  and  which  was  approved  and  continued,  should  "in  nowise  abridge  or 
impair  the  right  of  any  of  the  parties  hereto  to  prosecute  an  appeal  from  any 
order  or  orders  of  the  court  allowing  or  disallowing  said  claims;,  or  any  part 
thereof,  and  declaring  the  same  to  be  prior  and  superior  to  said  mortgage."  The 
Farmers'  Loan  and  Trust  Company  was  the  trustee  of  the  mortgages  having  the 
paramount  mortgage  hens  on  the  property. 

On  the  16th  of  November,  1877,  the  special  masters  filed  their  report  as  to 
the  labor  and  supply  claims,  allowing  eleven  hundred  and  sixty-three  separate 
claims  which  had  been  presented  to  them  by  petition,  in  accordance  with  the 
provisions  of  the  order  of  reference,  and  which  in  their  opinion  had  been  estab- 
lished by  the  evidence.  Of  these  claims  only  fourteen  were  for  sums  exceed- 
ing $5,000.  All  the  rest,  being  eleven  hundred  and  forty-nine  in  number,  were 
in  every  instance  for  less  than  that  amount.  On  the  coming  in  of  the  report, 
numerous  exceptions  were  fi.led  by  the  trust  company.  These  exceptions  re- 
maining undisposed  of,  and  no  sale  having  been  made  under  the  decree,  "  on 
motion  of  the  Farmers'  Loan  and  Trust  Company  "  it  was,  on  the  8th  of  May, 
1878,  "  by  way  of  further  directions  for  the  execution  of  the  decree  ...  of 
date  July  24,  1877,    .    .    .    considered  by  the  court  and  ordered,  adjudged  and 
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decreed  that  the  said  original  decree  be,  and  the  same  is  hereby  amended  and 
modified  as  follows:    .    .    . 

"  13th.  That  the  sale  be  made  .  .  .  subject  to  .  .  .  such  .  .  .  claims 
and  sums  of  money  as  are  now  under  consideration  by  and  as  shall  be  hereafter 
allowed  by  this  court,  .  .  .  and  affirmed  by  the  supreme  court  of  tiie  United 
States  on  appeal,  should  an  appeal  be  taken,  in  preference  to  liens  of  the  here- 
inbefore mentioned  mortgages  or  deeds  of  trust  for  debts  due  by  said  railroad 
company  for  work  and  labor  done  and  supplies  and  material  furnished,  .  .  . 
without  prejudice  to  the  right  of  the  Farmers'  Loan  and  Trust  Company  to  ol> 
ject  to  the  same,  and  to  appeal  from  any  order  or  orders  which  may  be  hero- 
after  made  by  the  court  in  relation  thereto;  .  .  .  and  such  back  pay,  labor 
and  supply  claims  as  shall  be  finally  adjudged  against  the  property  herein  di- 
rected to  be  sold,  after  an  appeal  so  taken,  shall  be  assumed  by  the  purciiaser 
or  purchasers,  in  addition  to  the  amount  of  the  purchase  money  so  bid.  .  .  . 
And  the  i)ayment  of  the  amount  of  any  claims  so  allowed  .  .  .  shall  not 
be  required  to  be  jnade  at  or  prior  to  the  time  of  the  delivery  of  the  deed,  but 
the  said  sale  shall  be  made  subject  to,  and  the  purchaser  or  purchasers  of  said 
property  shall  agree  to  pay  oflf  so  much  of  the  said  claims  or  sums  of  money  as 
shall  be  finally  allowed  in  the  progress  of  this  cause,  on  or  after  such  appeal, 
and  the  same  shall  be  paid  and  discharged  by  said  purchaser  or  purchasers 
within  six  months  after  the  entry  of  an  order  of  this  court,  upon  a  mandate  of 
the  supreme  court  concerning  matters  so  appealed  from  being  filed  in  this  court, 
and  the  said  deed  shall  be  delivered  without  payment  of  said  claims  or  sums 
of  money,  or  any  part  thereof,  upon  the  purchaser  so  conditionally  agreeing  to 
pay  so  much  and  no  more  of  such  claims  and  suras  of  money  as  may  finally 
be  allowed  on  such  appeal,  and  it  shall  be  competent  for  the  court  to  enforce 
hereafter,  by  proper  order  or  decree  herein,  or  to  be  added  to  the  foot  of  this 
decree,  any  of  the  provisions  or  conditions  of  this  thirteenth  article  of  this 
decree." 

On  the  30th  of  October,  1878,  the  mortgaged  property  was  sold  under  the 
decree  of  July  24th,  as  thus  modified,  to  Austin  Corbin,  Giles  E.  Taintor  and 
Josiah  B.  Blossom,  "purchasing  committee,  in  trust  for  certain  bondholders 
under  the  trusts  expressed  in  certain  agreements,  dated  December  20,  1875, 
and  a  supplement  thereto,  dated  July  25, 1878,"  copies  of  which  were  attached 
to  the  report  of  the  sale.  These  agreements  had  reference  to  a  plan  adopted 
by  certain  of  the  stockholders,  bondholders,  and  general  creditors,  for  the  pur- 
chase of  the  property,  and  defining  their  respective  interests  therein,  if  the 
purchase  should  be  made.  The  sale  was  confirmed  by  the  court  on  the  31st  of 
March,  1879,  upon  the  application  of  the  purchasers,  and  the  master  was  di- 
rected to  make  and  deliver  to  them  a  deed  of  the  property,  subject,  among 
other  things,  "  to  .  .  .  such  .  .  .  claims  and  sums  of  money  as  are 
now  under  consideration  by  and  as  shall  be  hereafter  allowed  by  the  said 
court,  ...  in  preference  to  the  liens  of  the  hereinbefore  mentioned  mort- 
gages or  deeds  of  trust,  for  debts  due  by  said  railroad  company  for  work  and 
labor  done  and  supplies  and  material  furnished  during  a  period  not  exceeding 
the  six  months  next  preceding  the  1st  day  of  December,  1874,  .  .  .  but 
nothing  herein  contained  shall  be  taken  to  prejudice  the  Farmers'  Loan  and 
Trust  Company,  or  the  said  Austin  Corbin,  Giles  E.  Taintor  and  Josiah  B. 
Blossom,  their  successor  or  successors  and  assign*^  or  any  of  them,  to  object  to 
the  same,  or  to  appeal  from  any  order  or  orders  which  may  be  hereafter  made 
by  the  said  court,  or  either  of  them,  in  relation  thereto,  to  the  supreme  court 
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of  the  United  States,  which  said  .  .  .  back  pay,  labor  and  supply  claims 
.  .  .  finally  adjudged  against  said  property  hereby  conveyed,  are  hereby 
expressly  assumed  by  the  said  Austin  Corbin,  Giles  E.  Taintor  and  Josiah  B» 
Blossom,  purchasing  committee,  their  successor  and  successors  or  assigns,  as 
and  for  a  charge  and  lien  upon  the  property  hereby  conveyed,  .  .  .  prior 
and  superior  to  any  interest  or  estate  hereby  vestal  in  them  or  any  of 
them.     .     .     ." 

After  this  deed  was  delivered,  a  further  reference  was  made  to  take  testi- 
mony and  report  as  to  certain  special  matters  connected  with  the  claims  before 
reported  on.  Upon  the  coming  in  of  the  report  under  this  last  reference,  excep- 
tions were  filed  by  the  trust  company  and  the  purchasers,  and  on  the  31st  of 
October,  1881,  the  court,  after  a  hearing,  decreed  "that  said  Austin  Corbin, 
Giles  E.  Taintor  and  Josiah  B.  Blossom  do,  within  sixty  days,  excluding  Sun- 
days, from  and  after  the  date  of  the  decree,  paj^  to  said  several  intervening- 
petitioners  and  claimants  the  several  amounts  set  opposite  their  respective  names, 
that  is  to  say,  to  Charles  F.  Webb  8270."  Then  followed  the  names  of  all  the 
other  separate  claimants,  with  the  amount  due  them  respectively  set  opposite. 
From  this  decree  of  the  31st  of  October  the  trust  company  and  Corbin, 
Taintor  and  Blossom  took  the  present  appeal,  which  the  appellees  having  claims 
less  than  $5,000  move  to  dismiss  as  to  them  for  want  of  jurisdiction.  Those 
whose  claims  exceed  $6,000  have  filed  motions  to  affirm  as  to  them,  on  the 
ground  that  it  is  manifest  the  appeal  was  taken  for  delay. 

§672.-4  party  who  is  not  affected  hy  a  decree  cannot  appeal  fr(yin  it^  al- 
though  the  decree  reserves  the  right. 

To  our  minds  it  is  clear  the  trust  company  has  no  interest  in  the  questions 
arising  under  this  appeal.  That  company  represented  the  bondholders  for  all 
the  purposes  of  the  foreclosure  of  the  mortgages  under  which  it  was  trustee, 
but  the  interest  of  the  bondholders  in  the  suit  ended  when  the  property  wa» 
sold  and  the  proceeds  were  distributed.  As  the  purchasers  took  the  property 
subject  to  the  lien,  if  any  there  was,  of  the  back-pay  claims,  the  bondholders^ 
as  bondholders,  cannot  in  any  manner  be  affected  by  the  result  of  the  proceed- 
ings to  determine  whether  such  lien  exists,  and  if  so,  to  what  extent.  All 
questions  as  to  such  matters  are  between  the  purchasers  and  intervening  peti- 
tioners alone.  The  decree  ordering  a  sale  subject  to  the  claims  was  entered  on 
the  motion  of  the  trust  company,  and  the  appeal  is  in  express  terms  confined 
to  the  order  establishing  the  claims  against  the  purchasers.  If,  by  reason  of 
the  agreement  under  which  the  purchase  was  made  by  the.  purchasing  com- 
mittee, any  of  the  bondholders  secured  by  the  mortgages  to  the  trust  com- 
pany are  entitled  to  share  in  the  property,  they  are  for  all  such  purposes 
represented  by  the  purchasing  committee,  and  not  by  the  mortgage  trustee. 
The  trust  created  by  the  mortgage  was  fully  executed  when  the  foreclosure 
was  complete.  After  that  the  purchasing  bondholders  became  purchasers  of 
the  mortgaged  property,  and  their  rights  are  to  be  determined  accordingly. 
Neither  is  it  of  any  importance  that  in  the  decree  of  sale  as  modified,  as  well 
as  in  that  originally  entered,  a  right  of  appeal  by  the  trust  company  was  ex- 
pressly reserved.  Only  parties  to  a  decree  can  appeal.  If  a  party  to  the  suit 
is  in  no  manner  affected  by  what  is  decreed,  he  cannot  be  said  to  be  a  party  to 
the  decree.  A  reservation  of  the  right  to  appeal  has  no  effect  if  there  is  no 
decree  from  which  an  appeal  such  as  has  been  reserved  will  lie.  In  the  present 
case,  as  has  already  been  seen,  the  several  claimants  or  intervenors  and  the 
purchasing  committee  were  the  only  parties  to  the  suit  affected  by  the  decree 
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of  October  31st.  The  purchasing  committee  became  parties  by  their  purchase 
to  the  extent  that  was  necessary  to  protect  their  rights  in  the  property  pur- 
chased against  any  further  orders  to  be  made  in  the  execution  of  the  decree 
under  which  they  bought.  The  trust  company,  by  consenting  to  the  decree 
ordering  a  sale  subject  to  the  back-pay  and  supply  liens,  in  effect  voluntarily 
abandoned  that  part  of  the  litigation,  and  left  it  to  be  carried  on  thereafter 
between  the  several  claimants  and  the  purchasers  alone.  Neither  the  trust 
company  nor  those  it  in  equity  represents  can  gain  or  lose  by  either  a  reversal 
or  affirmance  of  the  decree  appealed  from. 

§  573.  Jurisdiction  cannot  he  given  hy  aggregating  several  separate  and  dis- 
tinct caicses  of  action  hy  different  parties,  {a) 

Our  jurisdiction,  therefore,  depends  on  the  case  as  it  stands  between  the  pur- 
chasing  committee  and  the  several  back-pay  claimants.  As  we  have  shown  in 
Ms  parte  Baltimore  &  Ohio  Eailroad  Company,  16  Otto,  5,  if  distinct  causes  of 
action  in  favor  of  distinct  parties,  though  growing  out  of  the  same  transaction,, 
are  joined  in  one  suit,  and  distinct  decrees  are  rendered  in  favor  of  the  several 
parties,  these  decrees  cannot  be  joined  to  give  us  jurisdiction;  but  if  the  con- 
troversy is  about  a  matter  in  which  several  parties  are  interested  collectively 
under  a  common  title,  and  in  the  decree,  after  establishing  the  common  right,. 
a  division  is  made  among  the  claimants,  according  to  their  respective  interests, 
this  separation  of  the  decree  into  parts  will  not  prevent  an  appeal.  We  are 
satisfied  the  present  case  comes  under  the  first  division  of  this  rule.  There 
is  a  question  involved  common  to  all  the  intervenors ;  that  is  to  say,  whether 
back  pay  and  supply  claims  of  any  kind  are  to  be  paid  by  the  purchasers;  but 
if  that  is  settled  in  favor  of  the  claimants,  it  will  still  have  to  be  determined 
whether  each  one  of  the  separate  claimants  has  a  claim  of  that  kind.  In  de- 
termining this  question  each  claim  will  depend  on  its  own  facts.  A  recovery 
by  one  claimant  will  not  necessarily  involve  a  recovery  by  another.  While  the 
rights  of  all  depend  on  establishing  a  liabihty  of  the  purchasers  for  the  pay- 
ment of  debts  of  a  particular  kind,  no  one  can  recover  unless  he  shows  that 
there  is  owing  to  him  individually  a  debt  of  that  kind.  There  are,  therefore, 
necessarily  in  the  case  as  many  separate  and  distinct  controversies  as  there  are 
separate  claimants  and  intervenors.  The  purchasers  have  the  right  to  contest 
each  claim  separately.  They  stand  in  the  same  relation  to  the  several  claim- 
ants that  the  ship-owner  did  in  Oliver  v.  Alexander,  6  Pet.,  143,  to  the  seamen, 
or  the  alleged  fraudulent  grantee  in  Seaver  v.  Bigelows,  5  Wall.,  208,  to  the 
judgment  creditors.  The  several  intervenors  do  not,  as  in  The  Connemara,  103 
U.  S.,  Y54r,  claim  under  one  and  the  same  title,  and  it  is  material  to  the  pur- 
chasers how  much  is  allowed  to  each  and  every  one,  for  the  amount  of  the 
recovery  is  not  determined  by  any  fixed  sum,  but  by  the  aggregate  of  all  the 
separate  sums  allowed  the  several  claimants  individually.  The  amount  of 
the  recovery  by  one  is  not  affected  in  any  manner  by  what  is  allowed  to  another. 
Clearly,  therefore,  distinct  causes  of  action  in  favor  of  distinct  parties  have 
been  joined  in  the  same  suit,  and  distinct  decrees  rendered  in  favor  of  the  dis- 
tinct parties.  This  is  not  only  the  form  of  the  decree,  but  the  substance. 
There  is  no  question  here  of  a  fund  for  distribution.  The  purchasing  commit- 
tee bought  the  road  subject  to  the  liens  of  the  various  back-pay  and  supply 

(a)  In  Adams  v.  Crittenden,*  16  Otto,  576,  a  suit  in  equity  was  brought  by  an  assignee  in  bankruptcy  and  a  pur- 
chaser of  land  sold  under  an  order  of  the  bankrupt  court,  to  restrain  two  defendants  from  enforcing  decrees 
against  the  proi>erty.  The  decrees  were  entirely  separate  and  distinct,  having  been  rendered  in  separate  suits. 
The  circuit  court  dismissed  the  bill  Held^  that  the  amounts  of  the  two  decrees  could  not  be  united  to  give  juris- 
diction. 

591 


§  574.  APPEALS  AND  WRITS  OF  ERROR. 

claimants,  if  any  such  liens  existed.  The  claimants  are  seeking  to  establish 
and  enforce  their  respective  liens.  They,  in  eflFect,  join  in  one  suit  for  that 
purpose,  but  both  their  claims  and  decrees  are  separate  and  distinct.  It  follows 
tliat  the  motion  to  dismiss  must  be  granted,  and  it  is  so  ordered. 

The  questions  involved  in  the  appeals  from  the  decrees  for  more  than  $5,000 
are  not  such  as  we  are  willing  to  consider  on  a  motion  to  affirm.  The  motion 
for  an  affirmance  is  therefore  overruled. 

SEAVER  V.  BIGELOWS. 
(5  Wallace,  20&-21 1.     1866. ) 

Appeal  from  TT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  In  this  case  judgment  creditors  joined  in  a  suit  to  set 
aside  a  fraudulent  conveyance  by  their  debtor.  They  had  separate  and  distinct 
interests,  depending  upon  separate  and  distinct  judgments.  Their  bill  was  dis- 
missed, and  they  appealed. 

§  674.  Where  several  creditors  vnite  to  set  aside  a  convey ayice,  their  daims  can- 
not  he  U7iited  to  give  the  supreme  court  jurisdiction. 

Opinion  by  Mr.  Justice  Xelson. 

The  judgment  creditors  who  have  joined  in  this  bill  have  separate  and  dis- 
tinct interests,  depending  upon  separate  and  distinct  judgments.  In  no  event 
could  the  sum  in  dispute  of  eitlier  party  exceed  the  amount  of  their  judgment, 
which  is  less  than  $2,000.  The  bill  being  dismissed,  each  fails  in  obtaining 
payment  of  his  demands.  If  it  had  been  sustained,  and  a  decree  rendered  in 
their  favor,  it  would  only  have  been  for  the  amount  of  the  judgment  of  each. 
We  say  nothing  as  to  the  costs,  as  the  statute  excludes  them  on  the  question  of 
jurisdiction. 

It  is  true,  the  litigation  involves  a  common  fund,  which  exceeds  the  sum  of 
$2,000,  but  neither  of  the  judgment  creditors  has  any  interest  in  it  exceeding 
the  amount  of  his  judgment.  Hence,  to  sustain  an  appeal  in  this  class  of  cases, 
where  separate  and  distinct  interests  are  in  dispute,  of  an  amount  less  than  the 
statute  requires,  and  where  the  joinder  of  parties  is  permitted  by  the  mere  in- 
dulgence of  the  court,  for  its  convenience  and  to  save  expense,  would  be  giving 
a  privilege  to  the  parties  not  common  to  other  litigants,  and  which  is  forbidden 
by  law. 

The  case  is  analogous  to  proceedings  in  admiralty  in  behalf  of  seamen  for 
wages,  and  salvors  for  salvage,  where  the  practice  of  the  court  is  well  settled. 

In  the  case  of  the  seaman,  though  the  contract  is  separate  and  not  joint,  all 
may  join  in  the  libel  and  carry  on  the  proceedings,  in  form,  jointly,  to  the  de- 
cree, which  assigns  to  each  severally  the  amount  due.  If  the  sum  thus  assigned 
is  under  $2,000,  neither  party  can  appeal.  Oliver  v,  Alexander,  6  Pet.,  143. 
So  in  respect  to  the  case  of  salvage,  where  the  amount  charged  upon  the  goods 
of  each  of  the  several  claimants  is  less  than  this  sum.  United  States  v.  Carr, 
8  Pet.,  9;  Spear  v.  Place,  11  How.,  522. 

The  case  of  Eich  v,  Lambert,  12  How.,  347,  furnishes  another  illustration. 
There  several  owners  of  cargo,  having  separate  and  distinct  interests,  filed  a 
libel  against  the  vessel  for  damage  done  to  the  goods  on  the  voyage.  The 
court  decreed  damages  in  their  favor,  but  with  the  exception  of  two  of  the 
cases  the  amount  was  under  $2,000.  The  court  dismissed  the  appeals  for  want 
of  jurisdiction. 

The  only  plausible  ground  upon  which  the  jurisdiction  can  be  sustained  in 
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the  case  before  us  is,  tlmt  the  several  judgmeiit  creditors  are  proceeding  against 
a  common  fund,  which  each  is  interested  to  have  applied  to  the  payment  of  his 
demand.  But  the  same  ground  for  the  jurisdiction  existed  in  the  case  of  the 
seaman,  salvors  and  owners  of  cargo  for  damages.  The  answer  is,  that  the 
interest  of  the  judgment  creditors  in  the  common  fund  could  not  exceed 
the  amount  of  their  several  and  separate  judgments,  and  if  these  are  under  the 
$2,000,  the  same  reason  exists  for  cutting  off  the  appeal  as  if  the  suit  had  been 
separate  and  not  joint.  Indeed,  the  joinder  of  parties  complainant  in  the  case 
of  creditors'  bills  is  so  much  a  matter  of  form,  that  new  parties  may  come  in  at 
almost  any  stage  of  the  proceedings  on  a  proper  application ;  and,  under  special 
circumstances,  even  after  decree,  if  they  can  show  an  interest  in  the  common 
fund.  And  the  party  first  instituting  proceedings  may  do  so  on  behalf  of  him- 
self and  all  other  creditors  who  may  come  in  and  assume  their  share  of  the  costs 
asd  expenses. 

Dismissed  for  want  of  jurisdiction. 

SCHWED  V.  SMtTH. 
(16  Otto,  18&-l»a    1888.) 

Appeal  from  U.  S.  Circuit  Court,  Distript  of  Missouri. 

Statement  of  Facts. —  In  this  case  attaching  creditors  joined  in  a  bill  to  sdt 
aside  a  judgment  confessed  in  favor  of  one  Heller.  The  judgment  was  declared 
void,  and  Heller  and  other  interested  parties  appealed. 

§  675.  Where  a  judgment  hy  confession  is  declared  void  at  the  suit  of  several 
creditors^  their  claims  cannot  be  aggregated  to  give  jurisdiction. 

Opinion  by  Watte,  C.  J. 

It  is  impossible  to  distinguish  this  case  in  principle  from  Seaver  v.  Bigelows, 
6  Wall.,  208,  where  an  appeal  by  creditors  who  had  joined  in  a  suit  to  set  aside 
a  fraudulent  conveyance  by  their  debtor  was  dismissed  because  the  amounts 
found  due  the  appellants,  respectively,  were  less  than  our  jurisdictional  limit. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Nelson  said:  "The  judg- 
ment creditors  who  have  joined  in  this  bill  have  separate  and  distinct  interests, 
depending  upon  separate  and  distinct  judgments.  In  no  event  could  the  sum 
in  dispute  of  either  party  exceed  the  apiount  of  their  judgment.  •  .  .  The 
bill  being  dismissed,  each  fails  in  obtaining  payment  of  his  demands.  If  it  had 
been  sustained,  and  a  decree  rendered  in  their  favor,  it  would  only  have  been 
for  the  amount  of  the  judgment  of  each.^'  In  the  present  case,  the  judgment 
creditors  did  succeed,  and,  in  effect,  each  recovered  a  decree  against  Heller,  set- 
ting aside  his  judgment  so  far  as  it  affected  them  individually.  Had  they  been 
defeated  they  could  not  have  appealed,  because,  although  allowed  in  equity  to 
join  in  their  suit,  they  had  "separate  and  distinct  interests  depending  on  sepa- 
rate and  distinct  judgments,"  as  well  as  separate  and  distinct  attachments.  But 
if  the  decree  is  several  as  to  the  creditors,  it  is  difficult  to  see  why  it  is  not  as 
to  their  adversaries.  The  theory  is,  that,  although  the  proceeding  is  in  form 
but  one  suit,  its  legal  effect  is  the  same  as  though  separate  suits  had  been  begun 
on  each  of  the  separate  causes  of  action. 

The  appeal  in  Seaver  v.  Bigelows  was  from  a  decree  against  the  creditors, 
but,  in  deciding  the  case,  the  court,  in  express  terms,  adopted  the  analogous 
practice  in  admiralty,  where,  under  certajn  circumstances,  separate  and  distinct 
causes  of  action  may  be  united  in  one  suit,  and  in  that  practice  it  has  always 
been  held  that  the  ship-owner  cannot  unite  the  separate  decrees  against  him  in 
Vol.  1—88  593 


§  576.  APPEALS  AND  WRITS  OF  ERROR. 

a  suit  to  make  up  the  amount  necessary  for  our  jurisdiction  on  appeal.  That 
question  was  fully  considered  in  Ex  parte  Baltimore  &  Ohio  Railroad  Company, 
16  Otto,  5.  Although  the  effect  of  the  decree  is  to  deprive  Heller  in  the  aggre- 
gate of  more  than  $5,000,  it  has  been  done  at  the  suit  of  several  parties  on 
several  claims,  who  might  have  sued  separately,  but  whose  suits  have  been 
joined  in  one  for  convenience  and  to  save  expense. 

Motion  granted. 
RUSSELL  V,  STANSELL. 

(15  Otto,  808,  804    1881.) 

Appeal  from  TJ.  S.  District  Court,  Northern  District  of  Mississippi. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  Stansell,  the  appellee,  obtained  a  decree  in  the  district 
court  of  the  United  States  for  the  northern  district  of  Mississippi,  in  June, 
18Y9,  against  the  Levee  Board  of  Mississippi,  District  No.  1,  for  $71,623.67. 
This  decree  being  unsatisfied,  he  instituted  summary  proceedings  in  the  same 
court,  under  the  provisions  of  the  statute  creating  the  levee  board,  to  obtain 
an  assessment  and  collection  of  the  charge  which  was  imposed  on  the  lands  in 
the  district  for  its  payment.  On  the  7th  of  February,  1880,  the  court  entered 
an  order  which  resulted  in  an  assessment  by  commissioners  appointed  for  that 
purpose.  In  this  order  it  was  provided  that  any  person  conceiving  himself 
aggrieved  by  the  action  of  the  commissioners  might,  by  petition  to  the  court, 
present  his  grievance  and  obtain  such  redress  as  he  should  fairly  be  entitled  to. 
On  the  1st  of  February,  1881,  D.  M.  Russell,  W.  H.  Stovall  and  BL  P.  Reid 
appeared,  and  as  individuals  and  members  of  an  executive  committee  appointed 
at  a  mass-meeting  of  the  several  owners  of  the  lands  charged  with  the  pavement 
of  the  assessment,  asked  an  injunction  against  the  collection  of  the  assessment 
that  had  been  made,  setting  forth  in  their  petition  why  the  proceedings  were 
illegal  and  unjust.  The  amount  with  which  the  petitioners,  as  individuals, 
were  severally  charged  was  as  follows:  Russell,  $7.58;  Stovall,  $205.14;  and 
Reid,  who  was  assessed  only  as  an  agent  or  attorney,  $229.29.  No  single  indi- 
vidual among  all  the  parties  represented  by  the  committee  could  in  any  event 
be  made  liable  for  an  amount  exceeding  $2,500.  On  the  presentation  of  the 
petition  the  court  granted  a  preliminary  injunction,  but  on  final  hearing  that 
injunction  was  dissolved  and  the  petition  dismissed.  From  the  last  order  this 
appeal  was  taken,  which  the  appellee  now  moves  to  dismiss  because  the  amount 
in  dispute  between  him  and  anj^  one  of  the  several  persons  charged  with  the 
payment  of  the  assessment  is  less  than  $5,000. 

§  576.  The  several  liabilities  of  persons  liable  to  a  tax  cannot  be  united  to  give 
this  court  jurisdiction. 

"While  the  appellants,  and  those  whom  they  have  been  chosen  to  represent, 
are  all  interested  in  the  question  on  which  their  liability  to  the  appellee  de- 
pends, they  are  separately  charged  with  the  several  amounts  assessed  against 
them.  There  is  no  joint  resjx)nsibility  resting  on  them  as  a  body.  The  pro- 
ceeding on  his  part  was  to  require  each  of  the  several  land  owners  in  the  levee 
district  to  pay  his  separate  share  of  the  debt  that  had  been  established  against 
the  district.  The  recovery  was  against  each  owner  separately.  While  the  ap- 
pellants were  permitted,  for  convenience  and  to  save  expense,  to  unite  in  a 
petition  setting  forth  the  grievances  of  which  complaint  was  made,  their  object 
was  to  relieve  each  separate  owner  from  the  amount  for  which  he  personally, 
or  his  property,  was  found  to  be  accountable.     An  injunction,  if  granted,  would 
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necessarily  be  to  prevent  the  appellee  from  collecting  from  each  owner  the 
amount  for  which  he  was  separately  liable.  It  is  clear  that  under  the  rulings 
in  Paying  Company  v.  Mulford,  100  U.  S.,  147;  Seaver  t?.  Bigelows,  5  Wall.,  208; 
Kich  V.  Lambert,  12  How.,  347;  Stratton  v,  Jarvis,  8  Pet.,  4,  and  Oliver  v,  Alex- 
aiider»  6  id.,  143,  such  distinct  and  separate  interests  cannot  be  united  for  the 
purpose  of  mftking  up  the  amount  necessary  to  give  us  jurisdiction  on  appeal. 
Although  the  amoant  dae  the  appellee  from  the  levee  district  exceeds  $5,000, 
his  claim  on  the  several  ownetsof  property  is  only  for  the  sum  assessed  against 
them  respectively.  Any  owner  can  riieve  himself  and  his  property  from  all 
further  liability  for  the  district  by  paying  his  part  of  the  assessment. 

Appeal  dismissed. 
CHATFIELD  v.  BOYLE. 

(15  Otto,  281-234.     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Opinion  by  WAirE,  C.  J. 

Statement  of  Facts. —  Boyle  &  Co.,  a  mercantile  firm  doing  business  at 
Memphis,  Tennessee,  being  insolvent,  made,  on  the  17th  of  Jfoveraber,  1876,  a 
general  assignment  to  J.  A.  Omberg  for  the  benefit  of  all  their  creditors.  A 
deed  of  trust  in  the  nature  of  a  mortgage  had  been  previously  executed,  con- 
veying some  of  the  property  of  the  firm,  as  security  for  a  debt  said  to  be 
owing  to  Jefferson  Davis.  At  the  time  of  this  assignment  the  total  indebtedness 
of  the  firm  to  creditors  other  than  Davis  and  another  person  who  has  since 
been  paid  out  of  securities  he  held  at  the  time,  was  $17,233.63.  The  debt 
claimed  to  be  due  Davis  was  $25,000,  making  a  total  of  $42,233.63. 

Chatfield  and  Woods,  creditors  of  the  firm  to  the  amount  of  $3,440.37,  filed 
a  bill  in  equity  in  one  of  the  state  courts  of  Tennessee,  on  the  13th  of  January, 
1877,  against  Boyle,  Davis,  and  others,  the  object  of  which  was  to  set  aside  the 
deed  of  trust  in  favor  of  Davis,  and  also  to  prevent  him  from  participating  in 
the  benefits  of  the  general  assignment,  on  the  ground  that  he  was  not  in  reality 
a  creditor  of  the  firm,  but  one  of  the  partners.  This  suit  was  brought,  as  al- 
leged, in  aid  of  the  assignment  and  in  behalf  of  all  the  creditors  of  the  firm  who 
might  be  entitled  to  come  and  join  therein.  Omberg,  the  assignee,  was  also 
joined  as  a  complainant.  As  to  him,  the  allegations  in  the  bill  are  as  follows: 
"Complainant  J.  A.  Omberg,  as  the  assignee  in  said  deed  of  assignment,  comes 
at  the  request  of  the  creditors  as  aforesaid,  and  claims  the  benefit  of  all  the 
matters  and  circumstances  in  this  bill  set  up  in  behalf  of  all  the  creditors  of 
Boyle  &  Co.,  and  especially  in  behalf  of  all  those  creditors  who  may  be  here- 
after made  parties  thereto,  and  may  by  proper  averments  and  proof  make  good 
their  claim,  to  be  paid  out  of  the  proceeds  of  the  property  hereby  proceeded 
against,  and  asks  for  them,  and  each  of  them,  all  the  relief  under  and  by  virtue 
and  in  aid  of  said  assignment,  to  which  they  or  either  or  each  of  them  may  as 
creditors  be  entitled  as  against  defendant  Davis  or  other  defendants."  During 
the  pendency  of  the  suit  in  the  state  court  the  property  held  under  the  trust 
for  the  benefit  of  Davis  was  sold  with  the  consent  of  all  parties,  and  realized 
$2,951.10,  which  is  now  in  court  subject  to  any  decree  that  may  be  finally  ren- 
dered. The  assignee  has  also  disposed  of  all  the  remaining  property  embraced 
in  the  assignment,  and  in  the  distribution  that  has  been  made  of  the  proceeds, 
$3,403.81  was  set  apart  for  Davis,  if  he  shall  be  adjudged  to  be  a  creditor  of 
the  firm  and  not  a  partner.  These  two  sums,  amounting  in  the  aggre^te  to 
$6,354.91,  constitute  the  entire  fund  about  which  the  dispute  in  the  case  arises. 
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On  the  16th  of  March,  18Y7,  the  Powers  Paper  Company,  Edwin  Hook  and 
L.  Snider  &  Sons,  also  creditors  of  the  firm,  were,  on  their  own  petition,  admit- 
ted as  parties  complainant.     Their  claims  were  respectively  as  follows: 

Powers  Paper  Company $2,689  60 

Edward  Hoble 1,283  61 

L.  Snider  &  Sons 1,103  76 

On  the  23d  of  March,  1877,  the  following  order  was  entered  in  the  suit:  "  In 
this  cause  it  appearing  to  the  court  by  a  statement  of  J.  A.  Omberg,  that  all  the 
creditors  who  have  demanded  of  James  A.  Omberg,  the  assignee,  to  join  in 
this  litigation,  have  come  in  and  had  themselves  made  parties  therein,  it  is, 
therefore,  on  motion,  ordered  that  this  bill  be  dismissed  so  far  as  said  Omberg 
is  concerned,  and  he  go  hence  without  day."  On  the  next  day,  March  24th,  S. 
A.  Tower  &  Co.  and  H.  B.  Graham  &  Brothers  were,  on  their  petition,  made 
parties.     Their  claims  are  as  follows: 

S.  A.  Tower  &  Co $887  68 

H.  B.  Graham  &  Brothers 318  41 

No  other  parties  have  ever  appeared  to  claim  the  benefit  of  the  suit.  The 
aggregate  of  all  the  several  claims  represented  bv  all  the  complainants  is 
$9,672.43. 

On  the  4th  of  April,  1877,  after  Omberg  had  been  dismissed  from  the  case, 
the  remaining  complainants  united  in  a  petition  for  the  removal  of  the  suit  to 
the  circuit  court  of  the  United  States  for  the  western  district  of  Tenn  >ssee, 
which  was  afterwards  effected.  Answers  were  filed  and  testimony  taken  in 
the  circuit  court.  Upon  final  hearing  the  bill  was  dismissed.  From  the  decree 
to  that  effect  all  the  complainants  united  in  this  appeal.  The  appellees  now 
move  to  dismiss  because  the  matter  in  dispute  does  not  exceed  the  sum  of 
$5,000.  In  support  of  this  motion  two  grounds  are  relied  on.  They  are: 
1.  That  the  claims  of  the  several  complainants  are  separate  and  distinct,  and 
cannot  be  united  for  the  purpose  of  making  up  the  amount  necessary  to  give  us 
jurisdiction.  The  effort  in  this  connection  is  to  bring  the  case  within  the  op- 
eration of  the  principle  under  which  motions  to  dismiss  were  granted  in  Seaver 
V.  Bigelows,  5  Wall.,  208;  Rich  v.  Lambert,  12  How.,  347;  Oliver  v.  Alexan- 
der, 6  Pet.,  143;  Stratton  v.  Jarvis,  8  id.,  4,  and  Paving  Company  v.  Mulford, 
100  U.  S.,  147.  2.  That  the  matter  in  dispute  is  not  the  whole  amount  of  the 
fund  in  court  which  is  claimed  by  Davis,  but  only  so  much  as  would  be  dis- 
tributable to  the  complainants  under  the  assignment,  if  Davis  is  adjudged  to 
be  a  partner  and  not  a  creditor.  For  this  Terry  v.  Hatch,  93  U.  S.,  44,  is 
relied  on. 

§  677.  WTierCj  in  a  suit  to  set  aside  a  conveyance  as  fraudulent^  it  appears 
that  the  moMer  in  dispute  is  less  in  amount  than  $5,000,  this  court  hxis  no  juris- 
diction. 

Without  considering  the  first  of  these  propositions,  we  think  it  clear  the 
case  comes  within  the  last.  These  appellants  on  this  appeal  represent  no  one 
but  themselves.  Their  rights  here  are  just  what  Omberg  asked  for  himself, 
that  is  to  say,  such  as  belong  to  creditors  who  in  this  suit  make  good  their 
claim  to  be  paid  under  the  assignment  out  of  the  fund  proceeded  against.  The 
complainants  do  not  necessarily  represent  all  the  creditors  entitled  to  the  bene- 
fits of  the  assignment,  neither  have  they  assumed  anything  of  the  kind.  They 
ask  only  for  such  relief  as  belongs  to  those  who  actually  come  in  accord- 
ing to  their  invitation.  They  are  in  no  situation  to  appropriate  to  them- 
selves the  whole  of  the  fund.     The  other  creditors  may  certainly  abandon 
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their  interest,  and  permit  it  to  go  to  Davis  if  they  choose.  The  complainants 
cannot  compel  them  to  take  it  whether  they  want  it  or  not.  By  not  coming 
into  the  suit,  they  in  effect  have  elected  not  to  contend  with  Davis  for  their 
share,  and  to  treat  him  as  a  creditor  rather  than  a  partner.  When  Omberg 
went  out  of  the  suit  all  the  creditors  had  come  in  who  wanted  him  to  proceed. 
Under  these  circumstances,  if  the  bill  had  been  sustained,  no  opportunity  need 
have  been  given  other  creditors  to  come  in.  The  court  might  very  properly 
have  said  that,  as  they  had  stayed  out  until  all  risks  of  liability  for  casts  and 
expenses  were  gone,  they  should  not  then  be  admitted.  Such  being  the  case, 
a  decree  would  have  been  entered  in  favor  of  the  complainants  for  their  dis- 
tributive shares  of  the  fund,  and  no  more.  The  rest  would  have  remained  for 
Davis,  the  same  as  though  no  suit  had  been  begun.  The  fund  is  $6,35rl:.91,  and 
the  debts  entitled  to  the  benefit  of  the  assignment,  $17,233.63,  of  which  the 
complainants  represent  only  $9,672.4:3.  Under  this  state  of  facts  the  whole  of 
the  distributive  shares  of  the  complainants,  if  they  are  successful,  will  be  less 
than  $5,000,  not  enough  to  give  us  jurisdiction.  Upon  an  appeal  we  will  not 
consider  whether  others  may  come  in  if  we  reverse  the  decree.  We  look  only 
to  the  parties  who  are  actually  before  us.  The  case  is  therefore  within  the 
rule  statedvin  Terry  v.  Hatch,  mpra^  and  the  motion  to  dismiss  is  granted. 

TERRY  V,  HATCH. 
(3  Otto,  44-46.     1876.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Georgia. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  The  Bank  of  Commerce,  located  at  Savannah, 
Georgia,  being  insolvent  and  unable  to  proceed  with  its  business,  made  an  as- 
signment of  its  property  to  John  C.  Ferrill  for  the  benefit  of  its  creditors,  of 
whom  the  appellant  was  one.  He  commenced  this  suit  "  in  behalf  of  himself 
and  all  other  parties  in  like  condition  who  will  concur  and  unite  and  contribute 
to  the  expenses,"  to  obtain  a  decree  in  his  own  favor  against  the  bank  for  the 
amount  of  his  debt;  an  account  by  the  assignee;  the  conversion  of  the  as- 
signed propertj^  into  money  under  the  authority  and  direction  of  the  court, 
and  the  distribution  of  the  proceeds  among  the  creditors  according  to  the  as- 
signment. In  the  progress  of  the  cause  a  decree  was  rendered  against  the 
bank  and  in  favor  of  Terry  for  $23,297.  Afterwards  decrees  were  entered  re- 
quiring all  persons  interested  in  the  distribution  of  the  assets  to  make  them- 
selves parties,  and  referring  the  cause  to  a  master  to  take  testimony  and  report 
the  amounts  due  to  the  several  claimants,  the  nature  of  their  respective  claims, 
and  the  order  in  which  they  were  entitled  to  payment  out  of  the  fund  in  court. 

The  master  reported,  allowing  claims  amounting  in  the  aggregate  to  about 
$425,000,  all  of  which  were  entitled  to  participate  j9w  rata  in  the  distribution. 
Among  the  claims  allowed  were  the  decree  in  favor  of  Terry,  $23,297,  and 
several  judgments  in  favor  of  George  W.  Hatch,  amounting  in  all  to  $75,000. 
Terry  excepted  to  the  report,  because,  1.  An  account  of  $25  presented  by  him, 
and  on  which  he  claimed  priority  of  payment  over  the  other  creditors,  had 
been  disallowed ;  and,  2.  The  claim  in  favor  of  Hatch  had  been  allowed.  Both 
these  exceptions  were  overruled.  The  amount  allowed  to  Hatch  was  increased 
to  $88,000,  or  thereabouts,  the  report  in  all  other  respects  confirmed,  and  an 
order  entered  for  the  payment  of  the  fund  in  court  to  the  several  creditors  in 
accordance  therewith.     The  amount  of  the  fund  in  court  for  distribution  is 
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stated  to  have  been  about  $30,000,  and  the  total  amount  of  the  allowed  claims 
not  far  from  $440,000 ;  so  that  Hatch  would  receive  for  his  dividend,  under  the 
decree  as  entered,  about  $6,000. 

§  578.  Where  it  appears  upon  an  appeal  thoit  the  matter  reaUy  in  issue  is  less 
than  $2,000,  this  court  has  no  jurisdiction. 

Terry  took  this  appeal,  which  is  separate,  "  without  joining  any  other  party 
to  the  record  with  him  as  appellant,"  or  any  party  as  defendant  except  Hatch. 
Such  wasjDhe  order  of  the  circuit  court  when  allowing  the  appeal  upon  his  pe- 
tition. Hatch  now  moves  to  dismiss,  for  the  reason  that  the  "  matter  in  dis- 
pute "  is  not  sufficient  in  amount  or  value  to  give  this  court  jurisdiction.  Sec. 
692,  Rev.  Stat.,  in  force  when  this  appeal  was  taken,  permitted  appeals  to  this 
court  "  from  all  final  decrees  of  any  circuit  court,  or  of  any  district  court  act- 
ing as  a  circuit  court,  in  cases  of  equity,  and  of  admiralty  and  maritime  juris- 
diction, where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  $2,000."  The  matter  in  dispute  batween  the  parties  who  are  here  is 
that  part  of  the  money  payable  to  Hatch  under  the  decree  which  would  have 
gone  to  Terry  if  his  exceptions  had  been  sustained.  Terry  presented  an  ac- 
count for  $25,  on  which  he  claimed  priority  of  payment;  but,  upon  its  disal- 
lowance, Hatch  became  entitled  to  no  more  than  his  share  upona^wrato 
distribution  of  that  amount  to  all  the  creditors.  So,  too.  Hatch,  upon  the  al- 
lowance of  his  claim,  became  entitled  under  the  decree  to  a  dividend  of  about 
$6,000;  but,  if  it  had  been  disallowed,  Terry  would  have  received  only  his 
share  of  the  amount  of  the  dividend  upon  a  like  pro  rata  distribution.  If 
Terry  succeeds  in  this  appeal,  he  can  only  recover  from  Hatch  what  would 
have  been  distributed  to  him  in  the  court  below,  if  his  exceptions  had  been 
there  sustained.  The  aggregate  of  the  claims  allowed,  deducting  that  of 
Hatch,  is  about  $350,000;  and  of  this  amount  Terry  has  but  $23,297.  Upon  a 
distribution  of  the  amount  decreed  to  Hatch  among  the  other  creditors,  the 
dividend  would  be  less  than  two  per  cent,  upon  the  amount  of  the  several 
claims,  or  but  little  more  than  $500  to  Terry.  It  is  clear,  therefore,  that  the 
amount  in  dispute  is  less  than  $2,000 

Appeal  disjnissed, 
SHIELDS  V.  THOMAS. 

(17  Howard,  3-6.    1854.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  district  court 
of  the  United  States,  exercising  the  powers  of  a  circuit  court  for  the  district 
of  Iowa.  A  motion  has  been  made  on  behalf  of  Isaac  Thomas,  one  of  the 
appellees,  to  dismiss  it,  upon  the  ground  that  the  sum  in  controversy  with  him 
is  less  than  $2,000.  The  facts  in  the  case  may  be  stated  in  a  few  words,  so  far 
as  they  are  material  to  the  decision  of  the  motion. 

John  Goldsberry,  of  Kentucky,  died  intestate,  leaving  a  large  personal 
estate,  to  which  the  present  appellees,  together  with  other  persons  named  in 
the  proceedings,  were  entitled,  as  his  legal  representatives,  in  the  proportions 
set  out  in  the  proceedings.  The  widow  of  Goldsberry  obtained  letters  of  ad- 
ministration on  his  estate,  and  afterwards  intermarried  with  Shields,  the  appel- 
lant, who  thereby  obtained  possession  of  the  property  of  the  deceased.  The 
representatives  of  John  Goldsberry,  of  whom  Isaac  Thomas,  in  right  of  his 
•wife,  is  one,  filed  a  bill  in  the  chancery  court  of  Kentucky  against  Shields, 
charging  that  he  had  converted  to  his  own  use  a  large  amount  of  the  property 
to  which  these  representatives  were  entitled.     And  in  that  proceeding  they 
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obtained  a  decree  against  him  for  a  large  sum  of  money,  the  shares  of  the  re- 
spective complainants  being  apportioned  to  them  in  the  decree;  and  the  appel- 
lant was  directed  to  pay  to  each  the  specific  sum  to  which  he  was  entitled  as 
his  proportion  of  the  property  misappropriated  by  Shields.  The  appellant 
(Shields)  lived  in  Iowa  when  this  decree  was  made;  and  the  present  appellees, 
who  are  a  portion  of  the  representatives  of  John  Goldsberry,  united  in  the 
bill  in  equity  now  before  us  to  enforce  the  decree  of  the  Kentucky  court,  and 
praying  that  Shields  might  be  compelled  to  pay  to  them  respectively  the  sev- 
eral sums  decreed  in  their  favor  in  the  proceedings  in  Kentucky;  and  they 
obtained  the  decree  in  question,  according  to  the  prayer  of  their  bill.  The 
whole  amount  recovered  against  Shields  in  the  proceeding  in  Iowa  exceeds 
$2,000.  But  the  sum  allotted  to  each  representative  who  joined  in  the  bill  was 
less.  And  the  motion  is  made  to  dismiss,  upon  the  ground  that  the  sum  due  to 
each  complainant  is  severally  and  specifically  decreed  to  him,  and  that  the 
amount  thus  decreed  is  the  sum  in  controversy  between  each  representa- 
tive and  the  appellant,  and  not  the  whole  amount  for  which  he  has  been  held 
liable.  And  if  this  view  of  the  matter  in  controversy  be  correct,  the  sum  is  un- 
doubtedly below  the  jurisdiction  of  the  court,  and  the  appeal  must  be  dismissed. 

§  679.  Where  the  entire  amount  mvolved  in  a  controversy,  claimed  under  one 
and  the  same  title,  exceeds  $2,000,  this  court  on  appeal  has  jurisdiction,  though 
the  amount  decreed  to  each  complainant  was  less  than  $2,000. 

But  the  court  think  the  matter  in  controversy  in  the  Kentucky  court  was 
the  sum  due  to  the  representatives  of  the  deceased  collectively,  and  not  the 
particular  sum  to  which  each  was  entitled,  when  the  amount  due  was  distrib- 
uted among  them,  according  to  the  laws  of  the  state.  They  all  claimed  under 
one  and  the  same  title.  They  had  a  common  and  undivided  interest  in  the 
claim,  and  it  was  perfectly  immaterial  to  the  appellant  how  it  was  to  be  shared 
among  them.  He  had  no  controversy  with  either  of  them  on  that  point,  and 
if  there  was  any  difficulty  as  to  the  proportions  in  which  they  were  to 
share,  the  dispute  was  among  themselves  and  not  with  him.  It  is  like  a  con- 
tract with  several  to  pay  a  sum  of  money.  It  may  be  that  the  money,  when 
recovered,  is  to  be  divided  between  them  in  equal  or  unequal  proportions.  Yet, 
if  a  controversy  arises  on  the  contract,  and  the  sum  in  dispute  upon  it  exceeds 
$2,000,  an  appeal  would  clearly  lie  to  this  court,  although  the  interest  of  each 
individual  was  less  than  that  sum.  This  being  the  controversy  in  Kentucky, 
the  decree  of  that  court  apportioning  the  sum  recovered  among  the  several 
representatives  does  not  alter  its  character  when  renewed  in  Iowa.  So  far  as 
the  appellant  is  concerned,  the  entire  sum  found  due  by  the  Kentucky  court 
is  in  dispute.  He  disputes  the  validity  of  that  decree,  and  denies  his  obliga- 
tion to  pay  any  part  of  the  money.  And  if  the  appellees  maintain  their  bill, 
he  will  be  made  liable  to  pay  the  whole  amount  decreed  to  them.  This  is  the 
controversy  on  his  part ;  and  the  amount  exceeds  $2,000.  We  think  the  court, 
therefore,  has  jurisdiction  on  the  appeal. 

§  680.  Authorities  reviewed. 

The  cases  referred  to  stand  on  different  principles.  The  case  of  Oliver  and 
others  v,  Alexander  and  others,  6  Pet,  143,  was  a  suit  for  seamen's  wages.  And 
although  the  crew  are  allowed  by  law,  for  the  sake  of  convenience  and  to  save 
costs,  to  join  in  a  suit  for  wages,  yet  the  right  of  each  seaman  is  separate  and 
distinct  from  his  associates.  His  contract  is  separate,  and  his  recovery  does  not 
depend  upon  the  recovery  of  others,  but  rests  altogether  on  its  own  evidence 
and  merits.    And  he  does  not  recover  a  portion  of  a  common  fund  to  be  dis- 
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trjbaled  amoB^  the  oUimants,  but  th6  amount  due  to  himself  on  his  own  sepa* 
rate  contract.  The  case  of  Bich  and  others  v.  Lambert  and  others,  12  How.^ 
352,  was  decided  on  the  same  groand.  The  several  shippers  who  owned  the 
goods  which  had  been  damaged  had  no  common  interest  in  the  goods.  The 
interest  of  each  was  separate,  and  his  contract  of  atfreigbtment  separate.  And 
the  libel  of  each  was  upon  his  own  contract  with  the  ship  owner,  and  for  hi^ 
own  individual  and  separate  property.  The  cases  of  Stratton  f.  Jarvis  and 
Brown,  8  Pet.,  8,  and  of  Spear  v.  Place,  11  How.,  525,  were  both  salvage  cases, 
where  the  property  of  each  owner  is  chargeable  with  its  own  amount  of  salvage. 
The  salvage  service  is  entire;  but  the  goods  of  each  owner  are  liable  only  for 
the  salvage  with  which  they  are  charged,  and  have  no  common  liability  for  the 
amounts  due  from  the  ship  or  other  portions  of  the  cargo.  It  is  a  separate  and 
distinct  controversy  between  himself  and  the  salvors,  and  not  a  common  and 
undivided  one  for  which  the  property  is  jointly  liable.  The  cases  relied  on  are, 
therefore,  distinguishable  from  the  one  before  us,  and  the  motion  to  dismiss  for 
want  ol  jurisdiction  must  be  overruled. 

THE  "  CONNEMARA.'* 

(13  Otto.  754-756.    1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana- 
Opinion  by  WArrB,  C.  J. 

Statement  or  Facts. —  The  seit  below  was  by  a  set  of  salvors  to  recover  for 
a  single  salvage  servioet,  and  there  was  but  one  claim  filed  for  the  property 
saved.  The  total  amount  of  the  recovery  was  $14,198,  but  in  the  division 
among  the  several  parties  entitled  to  share  in  the  recovery  some  got  less  than 
$5,000.  Separate  and  distinct  interests  were  not  united  in  the  suit.  The  serv-* 
ice  rendered  was  the  joint  service  of  all  the  salvors,  and  the  recovery  was  on 
that  account.  It  was  a  matter  of  no  consequence  to  the  owners  of  the  property 
saved  how  the  money  recovered  was  apportioned  among  those  who  had  earned 
it.  The  owners  were  decreed  to  pay  the  salvors  for  what  they,  acting  together 
in  a  common  service,  had  done.  In  such  a  suit  we  think  the  owners  cannot  be 
deprived  of  their  appeal  because  the  court  below,  in  the  further  progress  of  the 
cause,  ^w  fit  to  apportion  the  recovery  among  the  salvors  according  to  their 
respective  merits.  The  decree  is,  in  legal  effect,  one  decree  in  favor  of  all  thei 
salvors,  they  having,  as  between  themselves,  unequal  interests. 

§  581.  WJiare  the  total  rm>very  by  a  set  of  nalvora  exceeds  $5,000,  the  supreme 
oofwrt  hoA  jurisdiction. 

in  all  the  oases  where  we  have  held  that  several  sums  decreed  in  favor  of  or 
against  different  persons  could  not  be  united  to  give  us  jurisdiction  on  appeal, 
it  will  be  found  that  the  matters  in  dispute  were  entirely  separate  and  distinct, 
and  were  joined  in  one  suit  for  convenience  and  to  save  expense.  Thus,  ia 
Seaver  v,  Bigelows,  5  Wall,  208,  separate  judgment  creditors  joined  to  set  aside, 
a  fraudulent  conveyance  of  their  debtor,  and  the  appeal  was  from  a  decree  dis- 
missing their  bill ;  in  Eich  v.  Lambert,  12  How.,  347,  several  owners  of  a  cargo, 
who  had  distinct  interests,  united  in  a  libel  against  the  ship  to  recover  for  dam- 
ages done  to  the  goods,  and  the  appeal  was  from  a  decree  in  favor  of  each 
owner  for  his  separate  loss;  in  Oliver  v.  Alexander,  &  Pet.,  143,  the  libel  was 
by  seamen  to  recover  their  wages,  and  the  decree  was  in  favor  of  each  man 
separately  for  the  amount  due  him  individually ;  and  in  Strattou  v,  Jarvis,  8  id.,, 
4,  the  decree  was  against  each  claimant  of  the  goods  saved  by  salvage  service. 

600 


JURISDICTIOl*  OYIB  FECfBaAIi  COURTS.  §  582. 

for  his  separate  and  distinct  share  of  the  salvage.  The  cases  were  heard,  so 
far  as  the  merits  were  concerned,  precisely  the  same  as  if  separate  Jibels  had 
been  filed  for  each  cause  of  action,  and  the  decrees  as  entered  were  as  in  case 
of  separate  suits.  Kich  v.  Lambert,  supra.  Here,  however,  the  matter  in  con- 
troversy was  the  amount  due  the  salvors  collectively,  and  not  the  particular 
sum  to  which  each  was  entitled  when  the  amount  due  was  distributed  among 
them.  As  in  Shields  v.  Thomas,  17  How.,  3,  "  they  all  claimed  under  one  and 
the  same  title.  They  had  a  common  and  undivided  interest  in  the  claim,  and 
it  was  perfectly  immaterial  to  the  appellants  how  it  was  to  be  shared  among 
them.  If  there  was  any  difficulty  as  to  the  proportions,  .  .  .  the  dispute 
was  among  themselve^i" 

The  case,  upon  the  merits,  is  one  which  we  are  not  inclined  to  consider  on  a 
motion  to  affirm. 

Motions  denied^ 
OLIVER  V.  ALEXANDER 

(6  Petera,  14^-150.    1832.) 

Opinion  by  Mr.  JtrsTicB  Stobt. 

Statement  of  Facts. —  This  is  an  appeal  from  certain  decrees  of  the  circuit 
court  of  the  district  of  Maryland,  rendered  in  pursuance  of  the  mandate  of 
this  court  when  the  same  cause  was  formerly  before  us,  the  report  of  which 
wijl  be  found  in  Sheppard  v.  Taylor,  5  Pet.,  675  et  %eq.  After  the  cause  waa 
remanded,  the  circuit  court  referred  it  to  a  commissioner  to  ascertain  and  re- 
port to  the  court  the  sums  respectively  due  to  each  of  the  officers  and  seamen 
who  were  libelants  for  their  wages,  and  interest  thereon.  In  conformity  with 
this  order  of  reference,  the  commissioner  made  reports  of  the  amount  so  due 
to  each  of  the  libelants  then  before  the  court;  and  thereupon  the  court,  after 
confirming  the  second  and  final  report  of  the  commissioner,  proceeded  to  enter 
a  se|)arate  decree  for  each  libelant,  for  the  amount  so  found  due  to  him,  and 
to  apportion,  pro  rata^  the  payment  of  the  same  out  of  the  funds  in  the  handa 
of  Kobert  Oliver  and  others,  the  assignees  in  whose  hands  the  funds  were  at- . 
tached ;  and  to  decree  the  deficit  to  be  paid  by  the  owners  of  the  ship  Warren. 
The  sums  so  decreed  to  the  libelants,  respectively,  in  no  case  exceeded  $900, 
and  most  of  them  fell  short  of  $500.  From  the  separate  decrees  so  rendered, 
the  assignees  prayed  an  appeal  to  this  court,  and  gave  a  several  appeal  bond 
upon  the  appeal  from  each  decree,  as  well  as  a  joint  appeal  bond  for  the  whole. 
Under  these  circumstances,  a  motion  has  been  made  to  dismiss  the  appeal,  upon 
the  ground  that  the  sum  in  controversy  in  each  decree  is  less  than  $2,000;  and, 
as  such,  is  insufficient  to  give  this  court  appellate  jurisdiction.  The  motion  is 
resisted  upon  the  other  side  upon  the  ground  that  the  aggregate  in  controversy,, 
under  the  whole  of  the  decrees  taken  together,  greatly  exceeds  that  value. 

§  582.  Shipping  articles  constitute  a  several  contract  with  ea/}h  seaman. 

The  question  is  one  of  great  practical  importance;  but,  in  our  judgment, 
not  of  any  intrinsic  difficulty.  The  present  is  a  case  of  seamen's  wuges,  in 
which  there  is  necessarily  a  several  and  distinct  contract  with  each  seaman,  for 
the  voyage,  at  his  own  rate  of  wages;  and  though  all  may  sign  the  same  ship- 
ping paper,  no  one  is  understood  to  contract  jointly  with,  or  to  incur  responsi- 
bility for,  any  of  the  others.  The  shipping  articles  constitute  a  several  contract 
with  each  seaman  to  all  intents  and  purposes,  and  are  so  contemplated  by  the 
act  of  congress  for  the  government  and  regulation  of  seamen  in  the  merchants* 
service  (Act  of  1790,  c.  29) ;  and  have  been  so  practically  interpreted  by  courts. 
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of  justice,  as  well  as  by  merchants  and  mariners,  in  all  commercial  nations  in 
modern  times. 

§  683.  Seamen  may  file  a  joint  lihd  for  wagea^  hut  ike  contract  is  in  admi- 
ralty treated  as  several  and  distinct. 

It  is  well  known  that  every  seaman  has  a  right  to  sue  severally  for  his  own 
wages  in  the  courts  of  common  law;  and  that  a  joint  action  cannot  be  main- 
tained in  such  courts  by  any  number  of  the  seamen  for  wages  accruing  under 
the  same  shipping  articles  for  the  same  voyage.  The  reason  is,  that  the  com- 
mon law  will  not  tolerate  a  joint  action,  except  by  persons  who  have  a  joint 
interest,  and  upon  a  joint  contract.  If  the  cause  of  action  is  several,  the  suit 
must  be  several  also.  But  a  different  course  of  practice  has  prevailed  for  ag^ 
in  the  court  of  admiralty,  in  regard  to  suits  for  seamen's  wages.  It  is  a  spe- 
cial favor,  and  a  peculiar  privilege  allowed  to  them,  and  to  them  only ;  and  is 
confined  strictly  to  demands  for  wages.  The  reason  upon  which  this  privilege 
is  founded  is  equally  wise  and  humane;  it  is  to  save  the  parties  from  oppressive 
costs  and  expenses,  and  to  enable  speedy  justice  to  be  administered  to  all  who 
stand  in  a  similar  predicament;  in  the  expressive  language  of  the  maritime 
law,  velis  levatis.  And  the  benefit  is  equally  as  great  to  the  ship-owner  as  to 
the  seamen ;  though  the  burden  would  otherwise  fall  upon  the  latter,  from  their 
general  improvidence  and  poverty,  with  a  far  heavier  weight.  A  joint  libel 
may  therefore  always  be  filed  in  the  admiralty  by  all  the  seamen  who  claim 
wages  for  services  rendered  in  the  same  voyage,  under  the  same  shipping  arti- 
cles. But  although  the  libel  is  thus,  in  form,  joint,  the  contract  is  always 
treated  in  the  admiralty  according  to  the  truth  of  the  case,  as  a  several  and 
distinct  contract  with  each  seaman.  Each  is  to  stand  or  fall  by  the  merits  of 
his  own  claim,  and  is  unaffected  by  those  of  his  co-libelants.  The  defense 
which  is  good  against  one  seaman  may  be  wholly  inapplicable  to  another.  One 
may  have  been  paid ;  another  may  not  have  performed  the  service ;  and  an- 
other may  have  forfeited,  in  whole  or  in  part,  his  claim  to  wages.  But  no 
decree  whatsoever,  which  is  made  in  regard  to  such  claim,  can  possibly  avail 
to  the  prejudice  of  the  merits  of  others  which  do  not  fall  within  the  same 
predicament.  And  wherever,  from  the  nature  of  the  defense,  it  is  inapplicable 
to  the  whole  crew,  the  answer  invariably  contains  separate  averments,  and  is 
applied  to  each  claim  according  to  its  own  peculiar  circumstances.  The  decree 
follows  the  same  rule,  and  assigns  to  each  seaman  severally  the  amount  to  which 
he  is  entitled,  and  dismisses  the  libel  as  to  those,  and  those  only,  who  have 
maintained  no  right  to  the  interposition  of  the  court  in  their  favor.  The  whole 
proceeding,  therefore,  from  the  beginning  to  the  end  of  the  suit,  though  it 
assumes  the  form  of  a  joint  suit,  is,  in  reality,  a  mere  joinder  of  distinct  causes 
of  action  by  distinct  parties,  growing  out  of  the  same  contract,  and  bears  some 
analogy  to  the  known  practice  at  the  common  law,  of  consolidating  actions 
against  different  underwriters,  founded  upon  the  same  policy  of  insurance.  Be 
this  as  it  may,  it  is  the  established  practice  of  the  admiralty.  The  act  of  con- 
gress already  referred  to  adopts  and  sanctions  the  practice;  and  it  enacts  that 
in  proceedings  in  rem  against  the  ship  for  mariners'  wages,  "all  the  seamen 
or  mariners,  having  cause  of  complaint  of  the  like  kind  against  the  same  ship 
or  vessel,  shall  be  joined  as  complainants."  Act  of  1790,  c.  29,  §  6.  It  thus 
converts  what,  by  the  admiralty  law,  is  a  privilege,  into  a  positive  obligation, 
where  the  seamen  commence  a  suit  at  the  same  time  in  the  same  court,  by  a 
proceeding  in  rem  for  their  wages.  And  it  further  directs  that  "  the  suit 
shall  be  proceeded  on  in  the  said  court,  and  final  judgment  be  given,  ac- 
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cording  to  the  course  of  admiralty  courts  in  such  cases  used."    Act  of  1790, 
c.  29,*  §  6. 

§  584.  The  separate  decrees  in  favor  of  seamen  for  their  woLges  cam,not  he 
united  to  confer  jurisdiction,  (a) 

From  this  summary  view  of  the  nature  and  operation  of  the  proceedings  in 
the  admiralty  in  cases  of  joint  libels  for  wages,  it  is  obvious  that  the  claim  of 
each  seaman  is  distinct  and  several;  and  the  decree  upon  each  claim  is  in  like 
manner  distinct  and  several.  One  seaman  cannot  appeal  from  the  decree  made 
in  regard  to  the  claim  of  another;  for  he  has  no  interest  in  it,  and  cannot  be 
aggrieved  by  it.  The  controversy,  so  far  as  he  is  concerned,  is  confined  solely 
to  his  own  claim ;  and  the  matter  of  dispute  between  him  and  the  owners  or 
other  respondents  is  the  sum  or  value  of  his  own  claim,  without  any  reference 
to  the  claims  of  others.  It  is  very  clear,  therefore,  that  no  seaman  can  appeal ' 
from  the  district  court  to  the  circuit  court,  unless  his  own  claim  exceeds  $50; 
nor  from  the  circuit  court  to  the  supreme  court,  unless  his  claim  exceeds  $2,000. 
And  the  same  rule  applies  to  the  owners  or  other  respondents,  who  are  not  at 
liberty  to  consolidate  the  distinct  demands  of  each  seaman  into  an  aggregate, 
thus  making  the  claims  of  the  whole  the  matter  in  dispute;  but  they  can  appeal 
only  in  regard  to  the  demand  of  a  seaman  which  exceeds  the  sum  required  by 
law  for  that  purpose,  as  a  distinct  matter  in  dispute.  If  the  law  were  other- 
wise, it  would  operate  in  a  most  unjust  and  oppressive  manner;  for  then  the 
seamen  would  be  compellable  to  file  a  joint  libel;  and,  if  any  controversy 
existed  as  to  the  claim  of  a  single  seaman,  all  the  others  would  be  compellable 
to  be  dragged  before  the  appellate  tribunals,  and  incur  enormous  expenses; 
even  when  their  own  rights  and  claims  were  beyond  all  controversy,  and  in 
truth  were  not  controverted.  The  form  of  proceeding  would  thus  be  made  an 
instrument  to  subvert  the  very  object  for  which  it  was  instituted. 

§  586.  Consent  will  not  give  Jurisditti}7i,  but  tlve  parties  may  admit  a  suffir 
dent  amount  to  he  due.  (h) 

But  it  has  been  argued  that  this  court  formerly  entertained  jurisdiction  of 
this  very  cause  upon  an  appeal  by  the  seamen,  and  passed  a  decree  in  their  favor; 
.ind  that  the  present  appeal  is  to  the  erroneous  proceedings  of  the  circuit  court 
in  carrying  into  effect  that  decree;  and  if  the  seamen  may  appeal,  the  original 
respondents  may  appeal  also.  It  is  true  that  the  appeal  was  taken  by  the  sea- 
men, and  jurisdiction  entertained  by  this  court  in  the  manner  stated  at  the  bar; 
but  a  moment's  attention  to  the  state  of  facts  and  posture  of  the  case  at  that 
time,  will  show  that  the  conclusion  now  attempted  to  be  drawn  from  them  is 
wholly  unsupported.  There  was  nothing,  then,  upon  the  record  to  show  what 
were  the  amounts  respectively  claimed  by  and  due  to  the  seamen.  The  decrees, 
both  in  the  district  court  and  in  the  circuit  court,  were,  by  the  consent  of  the 
'paivtieSj  jpro  forma^  dismissing  the  libel  as  to  all  the  libelants,  without  any  in- 
quiry into  or  ascertainment  of  the  claim  of  any  one  of  them;  and  this  dismis- 
sal was  for  the  avowed  purpose  of  taking  an  appeal  to  this  court,  in  order  to 
settle  the  only  real  controversy  between  the  parties  to  the  appeal ;  namely, 
whether  the  funds  in  the  hands  of  the  assignees  were  liable  to  the  claims  of 
the  seamen  in  point  of  law.     Such  a  proceedmg,  assented  to  by  all  the  parties 

(a)  In  salvage  cases,  where  the  whole  amount  of  recovery  exceeds  ^,000,  if  the  amount  chargeable  against 
any  one  claimant  is  less  than  that  sum,  such  amount  is  the  matter  in  controversy  as  respects  that  claimant,  and 
the  libelant  cannot  appeal.    Stratton  v.  Jarvis,*  8  Pet.,  4:  Spear  v.  Place,*  11  How.,  6S. 

(6)  In  Qruner  v.  United  States,*  11  How.,  163,  on  an  information  for  the  forfeiture  of  a  vessel,  the  vessel  was 
sold  by  order  of  court,  for  $850,  and  the  proceeds  paid  into  the  regi.strg;  and  it  was  held  that  the  supreme  court 
had  no  jurisdiction,  although  there  was  an  agreement  of  record  that  the  schooner  was  worth  over  $2,000;  that 
such  admission  would  have  been  evidence  of  value  if  it  had  not  appeared  otherwise  from  the  record. 
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in  interest)  necessarily  admitted  that  the  sums  in  controversy  between  the  par- 
ties were  sufficient  to  found  the  appellate  jurisdiction  of  this  court.  The  argu- 
ment at  the  bar  proceeded  upon  this  implied  admission ;  and  there  was  nothing 
in  the  record  before  the  court  that  contradicted  the  admission.  It  was  not 
possible  for  the  courts,  therefore,  to  know  what  was  due  or  claimed  by  each  sea- 
man; and,  though  consent  cannot  give  jurisdiction  to  this  court  by  way  of 
appeal,  where  the  matter  in  dispute  is  less  than  $2,000,  yet  an  admission 
of  a  sufficient  value,  by  the  parties,  is  presumed  to  be  correct,  where  the 
record  does  not  establish  the  contrary.  Sheppard  v.  Taylor,  5  Pet.,  675.  In 
looking  into  the  original  proceedings,  which  are  not,  indeed,  now  before  us, 
except  for  incidental  purposes,  but  only  such  as  have  been  consequent  upon  the 
mandate,  it  appears  that  the  original  libel  was  by  Sheppard  alone;  that,  by 
subsequent  amendments,  other  libelants  were  added;  that,  in  the  year  1819, 
another  amended  libel  was  filed,  embracing  all  the  libelants,  and  asserting 
claims  on  their  part  to  wages  in  the  aggregate  to  the  amount  of  $31,000;  and 
that  subsequently,  in  December,  1825,  another  amended  libel  or  petition  was 
filed  in  behalf  of  the  libelants,  making  the  assignees  parties,  and  making  a 
positive  claim  for  interest,  also,  upon  the  amount  of  their  wages.  It  was  upon 
the  libels  thus  amended  and  filed  that  the  decree  of  this  court,  as  well  as  those 
of  the  court  below,  were  founded.  And  the  last  asserts,  on  the  part  of 
one  of  the  libelants  (Stephen  Cassin),  a  claim  for  $3,476.51,  leaving  the  claims 
of  the  others  in  the  most  general  form,  with  no  averments  ascertaining  the 
amounts  which  were  then  respectively  demanded  b}*^  them.  Indeed,  the  very 
loose  and  inartificial  structure  of  all  the  libels  could  not  escape  observation,  and 
might,  in  earlier  stages  of  the  cause,  have  been  open  to  objection  for  the  want 
of  due  certainty  and  precision,  if  any  exceptions  had  been  especially  promoted 
on  behalf  of  the  respondents;  but  as  none  were  made,  there  was  an  implied 
waiver  of  all  imperfections  of  this  sort.  This  court,  in  its  decree,  affirmed  the 
right  of  the  seamen  to  their  wages,  and  directed  a  separate  and  several  decree 
to  be  entered  for  the  amount  due  to  each  libelant  respectively,  as  soon  as  the 
same  should  be  ascertained  by  a  commissioner.  So  that  the  decree  itself  severed 
the  claims  of  the  libelants  in  all  future  proceedings  in  the  cause,  as  in  truth 
these  claims  ought  to  have  been  severally  propounded  in  the  original  libel.  It 
is  manifest,  then,  that  each  libelant  has  no  joint  interest  in  the  claim  of  any 
other;  and  that  each  is  in  its  nature  and  character  distinct  and  independent; 
and  the  amount  in  controversy  being  now  ascertained  by  a  several  decree,  that 
constitutes,  in  regard  to  the  respondents,  the  sole  matter  in  dispute  between 
them  and  the  respective  libelants.  Neither  party  can,  then,  claim  an  appeal  to 
this  court,  in  regard  to  the  claim  of  any  libelant,  unless  that  claim  exceeds 
$2,000.  The  case  is  not  distinguishable,  in  principle,  from  that  of  an  informa- 
tion of  seizure,  or  a  libel  on  a  capture  as  prize,  where  various  claims  are  inter- 
posed for  different  portions  of  the  proparty,  by  persons  claiming  the  same  by 
distinct  and  independent  titles.  In  such  a  case,  though  the  original  libel  is 
against  the  whole  property  jointly,  yet  it  is  severed  by  the  several  claims;  and 
no  appeal  lies  by  either  party,  unless  in  regard  to  a  claim  exceeding  the  sum 
of  $2,000  in  value.  This  has  been  the  long  and  settled  practice  in  the  admi- 
ralty courts  of  our  country. 

Upon  the  whole,  it  is  the  opinion  of  this  court  that,  for  the  want  of  jurisdic- 
tion, the  present  appeal  must  be  dismissed,  no  one  of  the  decrees  in  the  circuit 
court  involving  a  matter  in  dispute  sufficient  in  value  to  justify  the  exercise  of 
the  appellate  authority  of  this  court. 
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EX  PARTE  BALTIMORE  AND  OHIO  RAILROAD  COMPANY. 
(16  Otto,  6-7.    1882.) 

Statement  of  Facts. —  Petition  for  a  mandamics  to  compel  the  allowance  of 
an  appeal.  The  owners  of  a  barge  united  with  the  owners  of  the  cai^o  in  a 
libel  for  a  collision,  and  neither  recovered  as  much  as  $5,000.  The  circuit  court 
refused  an  appeal. 

§  586*  Distinct  decrees  in  admiralty  cannot  he  Joined  to  give  Jurisdiction  on 
appeal,  {a) 

Opinion  by  WArrB,  C.  J. 

It  is  impossible  to  distinguish  this  case  in  principle  from  Oliver  v.  Alexander, 
6  Pet.,  143;  Stratton  v.  Jarvis,  8  id.,  4;  Spear  v.  Place,  11  How.,  522,  and  Eich 
V.  Lambert,  12  id.,  347,  under  which,  for  half  a  century,  it  has  been  held  that 
when,  in  admiralty,  distinct  causes  of  action  in  favor  of  distinct  parties,  grow- 
ing out  of  the  same  transaction,  are  united  in  one  suit,  according  to  the  practice 
of  the  courts  of  that  jurisdiction,  distinct  decrees  in  faror  of  or  against  distinct 
parties  cannot  be  joined  to  give  this  court  jurisdiction  on  appeal.  In  Seaver  v. 
Bigelows,  5  Wall.,  208;  Paving  Company  v.  Mulford,  100  U.  S.,  147,  and  Russell 
V.  Stansell,  105  id.,  303,  this  rule  was  applied  to  analogous  cases  in  equity. 

§  687.  Authorities  reviewed  and  distinguished. 

The  cases  of  Shields i;.  Thomas,  17  How.,  3;  Market  Oompan)^  v,  Hoffman,  101 
U.  S.,  112,  and  The  Connemara,  103  id.,  754,  relied  on  in  support  of  the  present 
application,  stand  on  an  entirely  different  principle.  There  the  controversies 
were  about  matters  in  which  the  several  claimants  were  interested  collectively 
under  a  common  title.  They  each  had  an  undivided  interest  in  the  daim,  and  it 
was  perfectly  immaterial  to  their  adversaries  how  the  recovery  was  shared 
among  them.  If  a  dispute  arose  about  the  division,  it  would  be  between  tlie 
claimants  themselves,  and  not  with  those  against  whom  the  claim  was  made. 
The  distinction  between  the  two  classes  of  cases  was  clearly  stated  by  Cliief 
Justice  Taney  in  Shields  v.  Thomas,  and  that  case  was  held  to  be  within  the 
latter  class.  It  may  not  always  be  easy  to  determine  the  class  to  which  a 
particular  case  belongs,  but  the  rule  recognizing  the  existence  of  the  two 
classes  has  long  been  established.  Neither  is  the  case  of  The  Mamie,  105  U. 
S.,  773,  an  authority  in  support  of  this  application.  That  was  a  suit  by  the 
owners  of  the  pleasure-yacht  "  Mamie  "  to  obtain  the  benefit  of  the  act  of  con- 
gress limiting  the  liability  of  vessel  owners.  R.  S.,  sees.  4283  to  4289.  The 
aggregate  of  the  claims  against  the  yacht  was  $65,000,  but  no  single  claim 
exceeded  $5,000.  The  theory  of  the  proceeding  authorized  by  this  act  of  c<m- 
gress  is,  that  the  owner  brings  into  court  the  fund  which  he  says  belongs  to  all 
who  have  claims  against  him  or  his  vessel,  growing  out  of  the  loss,  and  surren- 
ders it  to  them  collectively  in  satisfaction  of  their  demands.  If  he  succeeds, 
all  the  claimants  have  a  common  interest  in  the  fund  thus  created,  and  are 
entitled  to  have  it  divided  between  them  in  proportion  to  the  amount  of  their 
respective  claims.  With  this  division  the  owner  of  the  vessel  has  nothing  to 
do.  lie  surrenders  the  fund,  and  calls  on  all  who  have  claims  against  him 
growing  out  of  the  loss  to  come  in  and  divide  it  among  themselves.  The  con- 
troversy in  the  suit  is  not  in  respect  to  his  liability  to  the  different  parties  in 
interest,  but  as  to  his  right  to  surrender  the  fund  and  be  discharged  of  all 

(a)  In  a  suit  for  freight  af^ainst  two  parties  who  appeared  and  claimed  two  separate  lots  of  cotton,  a  decree  was 
entered  for  an  amount  exceeding |J,000,  but  specifying  the  sum  for  which  each  claimant  was  liable.  Held,  that  an 
appeal  by  one  claimant  would  not  lie,  as  the  sum  awarded  against  him  was  less  than  ^,000.  Clifton  v.  Sheldon,* 
23  How.,  481. 
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further  liability.  His  dispute  is  not  wiUi  aajcnwdMiaaJit  separately,  but  with 
all  collectively.  He  insists  that  his  liability  in  the  aggregate  inm  Mi  iTff  rrl 
the  value  of  his  interest  in  the  vessel ;  they,  that  he  must  pay  all  their  several 
demands  amount  to.  He  does  not  seek  to  have  it  determined  how  much  he 
owes  each  one  of  them,  but  to  what  extent  he  is  liable  to  them  collectively. 
The  difference  between  what  he  admits  his  liability  to  be  and  the  aggregate 
amount  of  the  demands  against  him  is  the  amount  in  dispute.  In  the  case  of 
The  Mamie  this  difiference  was  more  than  $5,000,  and  we  consequently  took 
jurisdiction. 

It  follows  that  the  circuit  court  properly  refused  to  allow  the  appeal,  and 
the  petition  for  a  mxindainv^  is  therefore  denied. 

RAILROAD  COMPANY  v,  GRANT. 
(8  Otto,  898-108.    1878.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  In  December,  1875,  a  writ  of  error  was  sued  out  to 
reverse  a  judgment  for  $2,250,  rendered  by  the  supreme  court  of  the  District  of 
Columbia.  At  that  time  this  court  had  jurisdiction  to  review  judgments  of  the 
supreme  court  of  the  District  of  Columbia  where  the  amount  exceeded  $1,000. 
On  the  25th  of  February,  1879,  an  act  of  congress  was  passed  authorizing  the 
supreme  court  to  revise  the  judgments  of  the  supreme  court  of  the  District, 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeded  $2,500,  and  repealing 
all  acts  inconsistent  therewith. 

§  588.  The  supreme  court  has  no  appellate  jurisdiction  unless  coTif erred  by 
congress. 

Opinion  by  Watte,  C.  J. 

The  single  question  presented  by  this  motion  is  whether  therer  is  any  law  now 
in  force  which  gives  us  authority  to  re-examine,  reverse  or  affirm  the  judgment 
in  this  case.  Nearly  seventy  years  ago  Mr.  Chief  Justice  Marshall  said,  in  Du- 
russeau  v.  United  States,  6  Cranch,  307,  that  this  ''  court  implies  a  legislative 
exception  from  its  constitutional  appellate  power  in  the  legislative  affirmative 
description  of  those  powers.  Thus,  a  writ  of  error  lies  to  the  judgment  of  a 
circuit  court,  where  the  matter  in  controversy  exceeds  the  value  of  $2,000. 
There  is  no  express  declaration  that  it  will  not  lie  where  the  matter  in  contro- 
versy shall  be  of  less  value.  But  the  court  considers  this  affirmative  description 
as  manifesting  the  intent  of  the  legislature  to  except  from  its  appellate  jurisdic- 
tion all  cases  decided  in  the  circuits  where  the  matter  in  controversy  is  of  less 
value,  and  implies  negative  words."  There  has  been  no  departure  from  this 
rule,  and  it  has  universally  been  held  that  our  appellate  jurisdiction  can  only  be 
exercised  in  cases  where  authority  for  that  purpose  is  given  by  congress. 

§  689.  Pending  cases  fall  with  the  repeal  of  the  law  authorizing  the  appeal. 

It  is  equally  well  settled  that  if  a  law  conferring  jurisdiction  is  repealed  with- 
out any  reservation  as  to  pending  cases,  all  such  cases  fall  with  the  law.  United 
States  V.  Boisdore's  Heirs,  8  How.,  113;  McNulty  v.  Batty,  10  id.,  72;  N^orris 
V.  Crocker,  13  id.,  429;  Insurance  Company  v.  Ritchie,  5  Wall.,  541;  Es^ parte 
McArdle,  7  id,,  514;  The  Assessor  v.  Osbornes,  9  id.,  567;  United  States  v. 
Tynen,  11  id.,  88.  Section  847  of  the  Revised  Statutes,  relating  to  the  District 
of  Columbia,  is  in  irreconcilable  conflict  with  the  act  of  1879.  The  one  gives 
us  jurisdiction  when  the  amount  in  dispute  is  $1,000  or  more;  the  other  in  effect 
says  we  shall  not  have  jurisdiction  unless  the  amount  exceeds  $2,500.    It  is  clear, 
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therefore,  that  the  repealing  clause  in  the  act  of  1879  covers  this  section  of  the 
Revised  Statutes. 

§  690.  A  party  has  no  vested  right  to  an  appeal  07*  writ  of  error. 

The  act  of  1879  is  undoubtedly  prospective  in  its  operation.  It  does  not  va- 
cate or  annul  what  has  been  done  under  the  old  law.  It' destroys  no  vested 
rights.  It  does  not  set  aside  any  judgment  already  rendered  by  this  court 
under  the  jurisdiction  conferred  by  the  Revised  Statutes  when  in  force.  But 
a  party  to  a  suit  has  no  vested  right  to  an  appeal  or  a  writ  of  error  from  one 
court  to  another.  Such  a  privilege  once  granted  may  be  taken  away,  and  if 
taken  away,  pending  proceedings  in  the  appellate  court  stop  just  where  the  re- 
scinding act  finds  them,  unless  special  provision  is  made  to  the  contrary.  The 
Revised  Statutes  gave  parties  the  right  to  remove  their  causes  to  this  court  by 
writ  of  error  and  appeal,  and  gave  us  the  authority  to  re-examine,  reverse  or 
affirm  judgments  or  decrees  thus  brought  up.  The  repeal  of  that  law  does  not 
vacate  or  annul  an  appeal  or  a  writ  already  taken  or  sued  out,  but  it  takes 
away  our  right  to  hear  and  determine  the  cause  if  the  matter  in  dispute  is  less 
than  the  present  jurisdictional  amount.  The  appeal  or  the  writ  remains  in  full 
force,  but  we  dismiss  the  suit  because  our  jurisdiction  is  gone. 

§  591.    Where  a  limited  repeal  only  is  intended  it  is  so  declared. 

It  is  claimed,  however,  that,  taking  the  whole  of  the  act  of  1879  together^ 
the  intention  of  congress  not  to  interfere  with  our  jurisdiction  in  pending  cases 
is  manifest.  There  is  certainly  nothing  in  the  act  which  in  express  terms  indi- 
cates any  such  intention.  Usually  where  a  limited  repeal  only  is  intended,  it  i» 
so  expressly  declared.  Thus  in  the  act  of  1875  (18  Stat.,  316),  raising  the  juris- 
dictional amount  in  cases  brought  here  for  review  from  the  circuit  courts,  it  was- 
expressly  provided  that  it  should  apply  only  to  judgments  thereafter  rendered; 
•and  in  the  act  of  1874  (id.,  27),  regulating  appeals  to  this  court  from  the  supreme 
courts  of  the  territories,  the  phrase  is,  "  that  this  act  shall  not  apply  to  cases 
now  pending  in  the  supreme  court  of  the  United  States  where  the  record  has 
already  been  filed."  Indeed,  so  common  is  it  when  a  limited  repeal  only  is  in- 
tended, to  insert  some  clause  to  that  express  effect  in  the  repealing  act,  that  if 
nothing  of  the  kind  is  found,  the  presumption  is  always  strong  against  continu- 
ing  the  old  law  in  force  for  any  purpose.  We  think  it  will  not  be  claimed  that 
an  appeal  may  now  be  taken  or  a  writ  of  error  sued  out  upon  a  decree  or  a 
judgment  rendered  before  the  act  of  1879  took  effect,  if  the  matter  in  dispute 
is  not  more  than  $2,500;  but  it  seems  to  us  there  is  just  as  much  authority  for 
bringing  up  new  cases  under  the  old  law  as  for  hearing  old  ones.  There  ia 
nothing  in  the  statute  which  indicates  any  intention  to  make  a  difference  be- 
tween  suits  begun  and  those  not  begun.  If,  as  is  contended,  the  object  of  con- 
gress was  to  raise  our  jurisdictional  amount  because  of  the  increase  of  the  judicial 
force  in  the  district,  we  see  no  good  reason  why  those  who  had  commenced 
their  proceedings  for  review  of  old  judgments  should  be  entitled  to  more  con- 
sideration than  those  who  had  not.  No  declaration  of  any  such  object  on  the 
part  of  congress  is  found  in  the  law;  and  when,  if  it  had  been  the  intention  to 
confine  the  operation  of  what  was  done  to  judgments  thereafter  rendered  or  to 
cases  not  pending,  it  would  have  been  so  easy  to  have  said  so,  we  must  presume 
that  congress  meant  the  language  employed  should  have  its  usual  and  ordinary 
signification,  and  that  the  old  law  should  be  unconditionally  repealed. 

Without  more,  we  conclude  that  our  jurisdiction  in  the  class  of  cases  of  which 
this  is  one  has  been  taken  away,  and  the  writ  will  accordingly  be  dismissed^ 
each  party  to  pay  his  own  costs;  and  it  is  so  ordered. 
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WESTERN  UNION  TELEQUAPH  COMPANY  V.  ROGERa 
(3  Otto,  565-587.    1876.) 

Errob  to  U.  S.  Circuit  Court,  District  of  Nebraska. 

Statement  of  Facts. —  The  judgment  in  this  case  was  rendered  in  favor  of 
the  plaintiff  for  $5,000,  and  the  costs  of  suit,  which  were  taxed  at  $220.33. 

§  592.  The  supreme  court  has  9W  jurisdiction  where  the  amount  rwovered  in 
the  circuit  court  is  $5,000  and  costs. 

Opinion  by  Waite,  C.  J. 

Before  the  act  of  February  16, 1875  (18  Stat.,  316),  increasing  the  earn  or  valne 
of  the  matter  in  dispute,  necessary  to  give  this  court  jurisdiction,  from  $2,000 
to  $5,000,  after  May  1,  1875,  it  was  held  that  we  had  no  jurisdiction  in  eases 
where  the  matter  in  dispute  was  $2,000,  and  no  more,  and  that,  in  determining 
the  jurisdictional  amount,  ^^  neither  interest  on  the  judgment  nor  costs  of  suit 
can  enter  into  the  computation."  Walker  v.  United  States,  4  Wall.,  164; 
Knapp  V.  Banks,  2  How.,  73.  The  act  of  1875  simply  increases  the  jurisdic- 
tional amount.  No  other  change  is  made  in  the  old  law.  The  judgment  in 
this  case  was  rendered  May  8,  1875,  for  $5,000,  and  no  more,  except  costs.  It 
follows  that,  according  to  the  practice  established  under  the  old  law,  this  writ 
must  be  dismissed  for  want  of  jurisdiction. 

yZNAGA  DEL  VALLE  «.  HARRISON. 
(3  Otto,  288-235.     1876.) 

Error  to  IT.  S.  Circuit  Court,  District  of  Louisiatia. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts.—  The  judgment  in  this  case  is  for  less  than  $5,000,  and 
was  given  April  9,  1875.  A  motion  for  new  trial,  entered  and  filed  April  13th, 
was  overruled,  after  argument.  May  8th.  The  judgment  as  given  was  signed  by  ' 
the  judge  May  10,  1875.  A  motion  to  dismiss  for  want  of  jurisdiction  is  now 
made  because  the  m&.tter  in  dispute  is  less  than  $5,000.-  This  writ  of  error  was 
issued  under  section  691  of  the  Revised  Statutes,  as  amended  by  the  act  of 
February  16,  1875  (18  Stat.,  816),  which  provides  for  the  re-examination  in  this 
court  of  all  final  judgments  of  the  circuit  courts  rendered  previous  to  May  1, 
1875,  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000,  and  of 
such  as  were  rendered  after  that  date  where  it  exceeds  $5,000.  The  only  ques- 
tion presented  by  this  motion  is  whether  the  judgment  in  the  circuit  court  was 
"rendered"  before  or  after  May  1,  1875.  If  before,  we  have  jurisdiction;  if 
after,  we  have  not. 

%  693;  Judgments  rendered  after  May  1,  1876^  must  exceed  $5,000  in  amount 

By  the  Code  of  Practice  of  Louisiana  ''the  judge  must  sign  all  definitive  or 

final  judgments  rendered  by  him ;  but  he  shall  not  do  so  until  three  judicial  days 

have  elaj)sed,  to  be  computed  from  the  day  when  such  judgments  were  given." 

Art.  545,  Code  1870;  art.  646  of  former  code.     This,  by  the  operation  of  section 

914  of  the  Revised  Statutes  (which  is  a. reproduction  of  section  6  of  "An  act 

to  further  the  administration  of  justice,"  passed  June  1,  1872,  17  Stat.,  197),  is 

now  by  law  a  rule  of  practice  for  the  courts  of  the  United  States  within  that 

state;  and  it  seems  that,  as  early  as  1828,  the  district  court  of  the  United  States 

in  Louisiana  had  adopted  it  as  a  rule  of  that  court.     Such  being  the  case,  this 

court  held,  in  Life  and  Fire  Insurance  Company  of  New  York  v.  Wilson's 

Heirs,  8  Pet.,  303,  decided  in  1834,  that  "  the  judgment  without  the  signature 
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of  the  judge  cannot  be.  enforced.  It  is  not  a  final  judgment  on  which  a  writ 
of  error  may  issue  for  its  reversal.  Without  the  action  of  the  judge  the  plaint- 
iffs can  take  no  step.  .  ,  .  They  can  neither  issue  execution  on  the  judg- 
ment nor  reverse  the  proceedings  by  writ  of  error."  This  is  in  accordance 
with  the  settled  practice  in  Louisiana,  and  is  decisive  of  this  case.  Stark  v. 
Burke,  9  La.  Ann.,  345 ;  Sprigg  v.  Wells,  5  Mart.,  K  S.,  105 ;  £k parte  Nicholass, 
4  Eob.,  53;  Mech.  &  Tr.  Bank  K  O.  v.  Walter,  7  id.,  451;  Succession  of  Ar- 
bridge,  1  La.  Ann.,  207;  McWillie  v.  Perkins,  20  id.,  169.  As  only  final  judg- 
ments can  be  re-examined  here  upon  writs  of  error,  the  judgment  to  be 
**  rendered,"  which  the  statute  refers  to,  must  be  the  final  judgment.  That 
judgment  is  not  rendered  in  Louisiana  until  it  is  signed  by  the  judge.  In  other 
states  the  rule  in  this  respect  may  be  different;  and  in  Silsby  v.  Foote,  20  How., 
295,  we  said,  "  The  time  to  be  taten  as  when  the  judgment  or  decree  may  be 
said  to  be  rendered  or  passed  may  admit  of  some  latitude,  and  may  depend 
somewhat  upon  the  usage  and  practice  of  the  particular  court."  But  this 
being  a  judgment  in  Louisiana,  and  not  having  been  signed  until  after  May  Ist^ 
was  not  rendered,  according  to  the  practice  in  that  state,  before  that  date ;  and 
consequently  the  writ  must  be  dismissed  for  want  of  jurisdiction. 

UDALL  t;.  STEAMSHIP  OHIO. 
(17  Howard,  17-19.    1854) 

Opinion  by  Mr.  Justice  MoLeak. 

Statement  of  Facts. —  This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York,  in  admiralty. 

The  libel  was  filed  in  the  district  court,  which  stated  that,  in  the  years  1847 
and  1848,  the  steamship  Ohio,  then  being  in  process  of  construction,  by  Bishop 
and  Simonson,  the  libelant  furnished,  at  the  city  of  New  York,  for  the  building 
of  said  vessel,  a  large  quantity  of  materials,  timber  and  tree-nails.  That  said 
articles,  at  a  fair  price,  amounted  in  the  whole  to  the  sum  of  $2,973.57,  of  which 
sum  there  is  still  due  $2,159.28,  less  tree-nails,  which,  not  having  been  used, 
were  to  be  received  back  by  the  libelant,  amounting  to  the  sum  of  $468.  That 
the  balance  of  $1,691.28,  the  owners,  or  those  in  charge  of  said  vessel,  have 
refused  to  pay,  etc.  The  appeal  states  the  claim  to  be,  at  the  time  of  the  trial 
in  the  circuit  court,  interest  included,  $2,164.86. 

The  libel  was  dismissed  in  the  district  court,  and  the  case  was  appealed  to  the 
circuit  court.  In  that  court  the  decree  of  the  district  court  was  affirmed,  from 
which  an  appeal  was  taken  to  this  court.  A  motion  is  now  made  to  dismiss  the 
appeal  for  want  of  jurisdiction.  It  is  stated  by  the  counsel  opposed  to  the 
motion,  that  it  is  the  uniform  practice  in  the  southern  district  of  New  York,  to 
establish,  on  the  hearing,  only  the  liability  of  the  defendant,  and  to  have  the 
amount  of  the  damages  ascertained  on  a  reference  to  a  commissioner,  as  the 
proofs  in  the  record  are  not  the  full  proof  as  to  the  amount  of  the  damages. 

§  694.  Interest  cannot  he  computed  to  give  jurisdiction^  unless  specially 
claimed,  (a) 

It  is  not  perceived  how  the  practice  in  the  circuit  court  can  affect  the  question 
of  jurisdiction.  The  decree  of  the  district  court,  which  dismissed  the  libel, 
having  been  affirmed  by  the  circuit  court,  we  must  look  to  the  claim  of  the 
appellant   in   his  libel,  whether  it  exceeds   the  sum*  of    $2,000.      The    bal- 

(a)  So  where  the  libel  claims  gl,803  ''  and  upwards/*  the  supreme  court  has  no  Jurisdiction;  interest  will  not  be 
computed  under  such  a  cl^im  in  order  to  raise  the  sura  to  the  jurisdictional  amount.  Olney  v.  Steamship  Fal* 
<3on,*  17  How.,  19. 
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ance  of  the  account  claimed  only  amounts  to  the  sum  of  $1,691.86.  But  it  is 
insisted  that,  if  the  interest  on  this  sum  be  computed  up  to  the  time  of  trial 
in  the  circuit  court,  the  sum  would  exceed  the  amount  required  to  give  jurisdic- 
tion. Wtiere  the  claim  is  founded  on  dollars  and  ceats,  whether  it  be  a  libel,  a 
bill  in  chancery,  or  an  action  at  law,  the  damages  must  appear,  to  give  juris- 
diction, on  the  face  of  the  pleading  on  which  the  claim  is  made.  '  'No  computa- 
tion of  interest  will  be  made  to  give  jurisdiction,  unless  it  be  specially  claimed 
in  the  libel,  ^  If  not  intended  to  be  included  in  the  claim  of  damages,  it  should 
be  specially  stated.  This  would  certainly  be  the  case  in  an  action  at  law,  and 
no  reason  is  perceived  why  the  rule  should  be  relaxed  in  a  case  of  libeL 

§  595.  An  amendment  to  give  jurisdiction  yyiU  not  be  allowedy  where  the 
lower  court  fuid  no  jurisdiction. 

Under  the  twenty-fourth  admiralty  rule  of  this  court,  it  is  suggested  the  libel 
may  be  amended  at  any  time,  as  of  course,  on  application  to  the  court.  And 
if  this  be  necessary,  the  counsel  now  moves  to  amend  the  libel  by  inserting, 
^^  together  with  the  interest  to  the  tiQie  of  the  final  decree  in  this  court,  or  any 
appellate  court."  It  has  not  been  the  practice  of  this  court  to  allow  amend- 
ments, except  by  the  consent  of  parties;  though,  in  the  case  of  Kennedy  et  al. 
V,  Georgia  State  Bank,  8  How.,  610,  this  court  say,  "there  is  nothing  in  the 
nature  of  an  appellate  jurisdiction,  proceeding  according  to  the  common  law, 
which  forbids  the  granting  of  amendments,"  etc. ;  but  the  practice  has  been  to 
remand  the  cause  to  the  lower  court  for  amendment.  If  amendments  be 
allowed,  so  as  to  give  jurisdiction  to  this  court,  where  there  was  no  jurisdiction 
when  the  trial  was  had  and  the  appeal  taken,  parties  would  be  taken  by  sur- 
prise, and  litigation  would  be  encouraged.  The  plaintiflF,  under  such  circum- 
stances, would  never  fail  to  sustain  the  jurisdiction  of  this  court  on  his  appeal. 

On  the  ground  that  the  matter  in  dispute  does  not  appear,  on  the  face  of  the 
libel,  to  exceed  $2,000,  the  appeal  is  dismissed. 

SEWALL  t?.  CHAMBERLAIN. 
(6  Howard,  6,  7.    1846.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  This  cause  having  been  regularly  docketed,  the  ap- 
pellee now  moves  the  court  to  dismiss  the  appeal,  on  the  ground  that  the 
amount  in  controversy  is  not  large  enough  to  bring  the  case  within  the  appel- 
late jurisdiction  of  the  supreme  court.  We  have  examined  the  record  and  find 
it  to  be  so.  By  the  averments  in  the  complainant's  bill,  it  seems  that  the  sub- 
ject matter  in  controversy  between  himself  and  the  defendant  relates  to  the  fore- 
closure of  a  mortgage  given  to  the  complainant  by  one  Stephen  Chandler, 
upon  a  lot  of  land  in  the  city  of  Mobile,  to  secure  the  payment  of  a  promissory 
note  made  by  Chandler  in  his  favor,  bearing  date  6th  August,  182^1:,  for  $485y 
payable  on  the  1st  of  March  thereafter,  which  was  not  paid  at  maturity,  for 
the  collection  of  which  the  complainant  made  the  defendant  his  attorney  and 
agent;  also  to  the  purchase  of  the  premises,  under  a  decree  for  its  sale,  by  the 
defendants,  for  $150.  The  decree  of  foreclosure  was  for  the  sum  of  $620.91^ 
and  the  complainant  avers  that  the  lot  was  a  valid  and  sufiicient  security  for 
the  payment  of  his  debt. 

After  setting  out  all  the  circumstances  of  his  case,  and  specially  interrogat- 
ing the  defendant  the  complainant's  prayer  is,  that  the  matter  may  be  "  referred 
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to  a  master,  to  compute  and  report  the  amount  found  due  your  orator  by  the 
foreclosure  decree,  with  the  interest  thereon,  and  also  to  compute  and  report 
the  value  of  the  mortgaged  tot^  and  its  value  at  the  time  it  was  sold  and  con- 
veyed by  the  defendant  to  one  Swnuel  P.  Bullard  (who  is  admitted  by  the 
complainant  to  be  a  honafide  purchaser  of  the  lot  from  the  defendant,  without 
any  notice  of  the  complainant's  equity),  and  that  the  defendant  may  be  decreed 
to  paj''  either  the  amount  of  the  said  decree  of  foreclosure,  and  interest  on  the 
value  of  said  lot  of  land,  or  the  amount  received  by  the  defendant  from 
the  sale  to  Bullard,  if  the  same  were  sold  for  its  fair  and  full  value,  with  all  the 
profits  and  increase  since  made  by  the  use  of  the  money,  or  legal  interest  thereon, 
without  any  deduction  of  commissions  for  agency." 

§  696.  An  appeal  wiUnot  lie  where  oomplainantjfrom  his  ovm  showing^  is  en- 
titled to  less  than  $2,000. 

From  this  prayer  the  complainant's  demand  is  susceptible  of  definite  com- 
putation, and  as  his  recovery  could  not  be  extended  to  an  amount  above  his 
first  or  alternative  prayer,  if  the  recovery  in  either  case  must  be  below  the  sum 
of  $2,000,  as  it  would  have  to  be  upon  his  own  showing,  this  court  cannot  have 
appellate  jurisdiction  of  the  cause.  We  shall  direct  the  dismission  of  the 
appeal. 

PARKER  V,  MORRILL. 

(leOtto,  1,  2.    1882.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  West  Yirginia. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  for  the  reason  that  it  does 
not  appear  in  the  record  or  by  affidavits  that  the  value  of  the  matter  in  dispute 
exceeds  $5,000.  The  record  shows  that  Willard  Parker,  Jr.,  the  appellant,  as 
the  owner  of  one  undivided  twentieth  part  of  a  large  tract  of  land  in  West 
Virginia,  embracing  within  its  boundaries  several  hundred  thousand  acres,  filed 
his  bill  in  equity  against  Willard  Parker,  Sr.,  as  the  owner  of  the  remaining 
nineteen-twentieths,  and  Morrill,  the  appellee,  for  a  partition  as  between  him- 
self and  Parker,  Sr.,  and  to  remove  a  cloud  upon  the  title  to  a  part  of  the  tract 
caused  by  a  claim  set  up  by  Morrill.  Upon  the  hearing  the  court  below  dis- 
missed the  bill  as  to  Morrill,  and  from  a  decree  to  that  effect  Parker,  Jr.,  took 
this  appeal.  Parker,  Sr.,  did  not  appear  as  an  actor  in  the  court  below,  and 
has  not  united  in  the  appeal.  The  lands  claimed  by  Morrill  are  not  described 
either  in  the  bill  or  in  the  answer  of  Morrill,  otherwise  than  by  reference  to 
certain  patents  under  which  he  assumed  to  hold.  These  patents  covered  be- 
tween fifty  and  sixty  thousand  acres.  In  one  of  the  depositions  it  is  shown 
that  when  the  suit  was  begun  Morrill  claimed  about  twenty-five  thousand 
acres.  The  value  of  the  property  is  nowhere  stated.  The  whole  tract  in 
which  Parker,  Jr.,  claimed  his  undivided  interest  included  very  much  more 
than  the  Morrill  lands.  On  the  11th  of  January,  1854,  this  whole  tract  was 
conveyed  to  Peter  Clark  by  deed  reciting  a  consideration  of  $3,090.  Clark,  on 
the  29th  of  March,  1854:,  conveyed  it  to  William  W.  Campbell  by  deed,  in 
which  the  consideration  is  stated  to  have  been  $8,000.  On  the  5th  of  May, 
1858,  Campbell  conveyed  to  Parker,  Sr.,  for  a  nominal  consideration,  and  on 
the  2d  of  November,  1872,  Parker,  Sr.,  conveyed  the  one  undivided  twentieth 
to  Parker,  Jr.,  for  $2,000.  In  his  petition  for  this  appeal,  filed  September  8, 
1880,  Parker,  Jr.,  states  the  value  of  the  lands  claimed  by  Morrill  to  be  over 
$2,000.    Notice  of  the  present  motion  was  served  on  the  counsel  for  the  appel- 
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lant  in  May  last.  The  brief  in  support  of  the  motion  was  filed  here  on  the 
6th  of  May.  That  of  the  appellant  was  filed  on  the  7th  of  October.  Not- 
withstanding the  dismissal  was  claimed  on  account  of  the  value  of  the  matter 
in  dispute,  no  attempt  has  been  made  by  the  appellant  to  supply  the  defect  in 
the  record  by  affidavits,  as  under  our  practice  might  have  been  done,  but  to 
defeat  the  motion  he  relies  entirely  on  the  evidence  of  value  to  be  found  in  the 
record. 

§  597.  An  appeal  will  he  dismissed  w/ten  the  matter  in  dispute  does  not  exceed 
$5,000  in  valvs. 

As  the  case  stands,  only  the  interest  of  Parker,  Jr.,  in  the  lands  is  in  ques- 
tion here.  This  is  one  undivided  twentieth  part  only.  As  Parker,  Sr.,  has 
not  appealed,  the  value  of  his  interest  in  the  property  cannot  be  taken  into 
the  account.  The  claim  of  Morrill  is  only  for  twenty-five  thousand  acres. 
One-twentieth  of  this  would  be  twelve  hundred  and  fifty  acres,  and  certainly, 
in  the  light  of  the  facts  appearing  all  through  the  record,  we  cannot  say  that 
their  value  exceeds  $5,000. 

Appeal  dismissed. 

RAILROAD  COMPANY  v.  WHITE 
(11  Otto,  98, 99.     1879.) 

Ebrob  to  U.  S.  Circuit  Court,  District  of  Colorado. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  brought  by  the  Colorado  Cen- 
tral Railroad  Company,  the  defendant  below,  to  reverse  a  judgment  against  it 
for  less  than  $5,000.  The  record  shows  that  after  a  verdict  in  favor  of  the 
plaintiff  below  the  defendant  moved  for  anew  trial,  and  on  that  motion  the  ques- 
tion arose  whether,  "  under  the  fjicts  and  circumstances  shown  in  evidence,"  a 
certain  instruction  of  the  court  to  the  jury  "  was  or  was  not  erroneous."  The 
record  then  proceeds  as  follows:  "On  which  question  the  opinions  of  the 
judges  were  opposed,  and  final  judgment  entered  on  a  verdict  for  the  plaintiff. 
Whereupon,  on  motion  of  the  defendant,  by  its  counsel,  that  the  point  on 
which  the  disagreement  so  happened  may,  during  the  term,  be  stated  under 
the  direction  of  the  judges,  and  certified  under  the  seal  of  the  court  to  the  su- 
preme court  to  be  finally  decided,  it  is  ordered  that  the  foregoing  statement  of 
the  pleadings  and  the  facts,  which  is  made  under  the  direction  of  the  judges,  be 
certified  according  to  the  request  of  the  defendant,  by  its  counsel,  and  the  law 
in  that  case  made  and  provided." 

§  598.  WJiere  there  is  no  disagreement^  and  the  sum  m  dispute  is  helow  the 
jurisdictional  am^unt^  the  writ  of  error  will  he  dismissed. 

The  certificate  thus  ordered  is  signed  by  the  circuit  judge  and  the  district 
judge.  As  the  law  now  stands,  if  the  judges  in  the  circuit  court  disagree,  a 
judgment  must  be  entered  in  accordance  with  the  opinion  of  the  presiding  judge, 
who,  in  this  case,  was  the  circuit  judge.  Rev.  Stat.,  sec.  650.  If  he  had  been 
of  the  opinion  that  the  instruction  was  wrong,  the  order  necessarily  would  have 
been  in  favor  of  granting  a  new  trial.  Because  the  new  trial  was  not  granted, 
therefore,  we  must  conclude  that  he  thought  the  instruction  right.  To  bring 
about  a  disagreement,  under  these  circumstances,  the  district  judge  must  have 
held  that  the  instruction  was  wrong;  but,  instead  of  that,  we  find  his  opinion 
in  the  record,  apparently  delivered  in  disposing  of  the  motion  for  a  new  trial, 
in  which  he  maintains  with  much  force  the  correctness  of  the  instruction. 
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In  view  of  these  facts,  as  the  amount  in  dispute  is  less  than  our  jurisdiction 
requires,  we  must  decline  to  take  cognizance  of  the  case.  If  the  judges  below 
are  not  able  to  agree  upon  the  decision  of  any  question  of  law  which  is  material 
to  the  determination  of  a  cause  presented  to  them,  our  jurisdiction  may  be  in- 
voked to  settle  the  differences;  but  in  such  cases,  if  it  appears  upon  an  exami- 
nation of  the  whole  record  that  no  such,  disagreement  actually  existed,  we 
ought  not  to  consider  the  question,  even  though  it  may  be  certified  in  form. 

Writ  dismissed. 
McCarthy  v.  provost. 

(18  otto,  6^3.    1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

§  699.  In  a  suit  for  pa/rtition^  the  undivided  part  in  controversy  is  the  matter 
in  dispute. 

Opinion  by  Waptb,  C.  J. 

We  have  no  jurisdiction  in  this  case.  The  suit  was  brought  to  recover  one 
two  hundred  and  fortieth  part  of  certain  lands,  and  for  a  partition  so  as  to  set 
off  to  the  appellant  in  severalty  that  interest.  It  is  averred  in  the  bill  that 
"  the  value  of  the  property  sought  to  be  partitioned  amounts  to  more  than 
$5,000,"  but  the  matter  in  dispute  on  this  appeal  is  only  one  two  hundred  and 
fortieth  part  of  the  whole  property,  as  that  is  all  the  appellant  claims.  Our 
jurisdiction,  therefore,  depends  on  the  value  of  that  part,  which  certainly  is 
not  shown  to  be  more  than  $5,000. 

Appeal  dismissed. 

WINSTON  V,  UNITED  STATES. 
(3  Howard,  771.     1844.) 

Error  to  IT.  S.  District  Court,  Northern  District  of  Mississippi. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  the  case  for  want 
of  jurisdiction. 

It  appears  that  an  action  was  brought  by  the  United  States  against  the 
plaintiff  in  error  in  the  district  court  of  the  United  States  for  the  northern 
district  of  Mississippi  (the  said  court  having  the  powers  of  a  circuit  court),  for 
the  purpose  of  recovering  damages  against  the  plaintiff  in  error,  who  was  a 
notary  public,  for  having  failed  to  give  notice  to  the  indorsers  of  a  promissory 
note,  put  into  his  hands  for  protest,  whereby  the  United  States  lost  their  rem- 
edy against  them.  The  note  was  for  $537.27,  and  the  damages  in  the  declara- 
tion laid  at  $1,000.  There  was  a  verdict  and  judgment  for  the  sum  of  $750.36, 
and  it  is  upon  this  judgment  that  the  writ  of  error  is  brought. 

§  600.  Wh€7*e  the  recovery  is  for  less  than  $1,000,  the  supreme  court  has  no 
jurisdiction. 

The  matter  in  dispute  is  below  the  amount  necessary  to  give  jurisdiction  to 
this  court,  and  the  writ  of  error  must  therefore  be  dismissed. 

MASON  V.  GAMBLE. 
(21  Howard,  890,  891.     1858.) 

Ekrob  to  U.  S.  Circuit  Court,  District  of  Maryland. 
Opinipn  by  Taney,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  this  case  for  want 
of  jurisdiction,  upon  the  ground  that  the  sum  in  dispute  does  not  exceed  $2,000 
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The  case  is  this:  The  plaintiflF  in  error  is  the  collector  of  the  port  of  Balti- 
more, and,  as  such,  demanded  a  certain  amoant  of  duties  on  goods  imported 
by  the  defendants  in  error,  which  they  believed  was  greater  than  the  amount 
imposed  by  law.  The  duties  demanded  were  paid  under  protest,  and  this  suit 
was  brought  to  recover  back  the  amount  alleged  to  be  overpaid.  At  the  trial, 
the  jury,  under  the  instruction  of  the  court,  found  a  verdict  in  favor  of  the 
defendants  in  error  for  the  sum  of  $193.88,  upon  which  a  judgment  was  en- 
tered against  the  collector;  and  this  writ  of  error  is  brought  on  that  judgment. 

§  601.  Act  of  ccnigreas  giving  jurisdiction  to  supreme  court  in  revenue  cases 
without  regard  to  amou7it  in  controversy  does  not  extend  to  actions  hy  importer 
against  collector  to  recover  excess  of  duties  paid. 

The  act  of  congress  which  is  supposed  to  give  jurisdiction  in  cases  of  this 
description  is  the  act  of  May  31,  1844  (6  Stat.,  658).  This  act  authorizes  a 
writ  of  error,  at  the  instance  of  either  party,  upon  a  final  judgment  in  a  cir- 
cuit court  in  any  civil  action  brought  by  the  United  States  for  the  enforce- 
ment of  the  revenue  laws,  or  for  the  collection  of  duties  due  or  alleged  to  be 
due,  without  regard  to  the  sura  or  value  in  controversy.  And  it  is  true  that 
the  same  reasons  which  induced  the  legislature  to  give  the  writ  of  error  in  the 
cases  mentioned  in  the  law  apply  with  equal  force  to  suits  against  a  collector 
to  recover  back  duties  which  he  alleged  to  be  due,  and  had  already  collected. 
The  questions  are  of  the  same  character,  and  the  interests  of  the  United  States 
the  same  in  either  case.  And  it  is  most  probable  that  suits  against  the  col- 
lector were  omitted  in  the  act  of  congress  by  some  oversight  or  accident.  But, 
however  that  may  be,  the  writ  of  error  is  authorized  in  those  cases  only  in 
which  the  United  States  are  plaintiffs  in  the  suit.  The  language  of  the  law  is 
too  plain  to  admit  of  doubt,  and  the  words  cannot  by  any  reasonable  or  fair 
construction  be  extended  to  suits  brought  by  the  importer  against  the  collector; 
and  as  the  sum  or  value  in  controversy  does  not  exceed  $2,000,  and  the  case  is 
not  provided  for  by  the  act  of  congress  referred  to,  the  writ  must  be  dismissed 
for  want  of  jurisdiction  in  this  court. 

WILSON  V.  SANDFORD. 
(10  Howard,  P9-102.     1850.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  bill  in  this  case  was  filed  by  the  appellant  against 
the  appellees  in  the  circuit  court  of  the  United  States  for  the  district  of  Loui- 
siana. The  object  of  the  bill  was  to  set  aside  a  contract  made  by  the  appellant 
with  the  appellees,  by  which  he  had  granted  them  permission  to  use,  or  vend  to 
others  to  be  used,  one  of  Woodworth's  planing  machines,  in  the  cities  of  New 
Orleans  and  Lafayette;  and  also  to  obtain  an  injunction  against  the  further  use 
of  the  machine,  upon  the  ground  that  it  was  an  infringement  of  his  patent 
rights.  The  appellant  states  that  he  was  the  assignee  of  the  monopoly  in  that 
district  of  country,  and  that  the  contract  which  he  had  made  with  the  appel- 
lees had  been  forfeited  by  their  refusal  to  comply  with  its  conditions.  The 
license  in  question  was  sold  for  $1,400,  a  part  of  which,  the  bill  admits,  had 
been  paid.  The  contract  is  exhibited  with  the  bill,  but  it  is  not  necessary  in 
this  opinion  to  set  out  more  particularly  its  provisions.  The  appellees  de- 
murred to  the  bill,  and  at  the  final  hearing  the  demurrer  was  sustained  and  the 
bill  dismissed.    And  the  case  is  brought  here  by  an  appeal  from  that  decree. 
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§  602.  On  a  hill  to  set  aside  a  contract  for  ths  use  of  a  patented  machine^  the 
amount  in  controversy  mvst  exceed  $2,000  to  authorize  am,  appeal. 

The  matter  in  controversy  between  the  parties  arises  upon  this  contract,  and 
it  does  not  appear  that  the  sam  in  dispute  exceeds  $2,000.  On  the  contrary, 
the  bill  and  contract  exhibited  with  it  show  that  it  is  below  that  sum.  An  ap- 
peal, therefore,  cannot  be  taken  from  the  decree  of  the  circuit  court,  unless  it 
is  authorized  by  the.  last  clause  of  the  seventeenth  section  of  the  act  of  1836. 
The  section  referred  to,  after  giving  the  right  to  a  writ  of  error  or  appsal  in 
cases  arising  under  that  law,  in  the  same  manner  and  under  the  same  circum- 
stances as  provided  by  law  in  other  cases,  adds  the  following  provision :  "  And 
in  all  other  cases  in  which  the  court  shall  deem  it  reasonable  to  allow  the  same." 
The  words  "  in  all  other  cases  "  evidently  refer  to  the  description  of  cases  pro- 
vided for  in  that  section,  and  where  the  matter  in  dispute  is  below  $2,000.  In 
such  suits  no  appeal  could  be  allowed  but  for  this  provision.  The  cases  speci- 
fied in  the  section  in  question  are,  "all  actions,  suits,  controversies  on  cases 
arising  under  any  law  of  the  United  States,  granting  or  confirming  to  inventors 
the  exclusive  right  to  their  inventions  or  discoveries."  The  right  of  appeal  to 
this  court  is  confined  to  cases  of  this  description,  when  the  sum  in  dispute  is 
below  $2,000.  And  the  peculiar  privilege  given  to  this  class  of  cases  was  in- 
tended to  secure  uniformity  of  decision  in  the  construction  of  the  act  of  con- 
gress in  relation  to  patents.  Now  the  dispute  in  this  case  does  not  arise  under* 
any  act  of  congress;  nor  does  the  decision  depend  upon  the  construction  of  any 
law  in  relation  to  patents.  It  arises  out  of  the  contract  stated  in  the  bill ;  and 
there  is  no  act  of  congress  providing  for  or  regulating  contracts  of  this  kind. 
The  rights  of  the  parties  depend  altogether  upon  common  law  and  equity  prin- 
ciples. The  object  of  the  bill  is  to  have  this  contract  set  aside  and  declared  to 
be  forfeited;  and  the  prayer  is,  "that  the  appellant's  reinvestiture  of  title  to 
the  license  granted  to  the  appellees,  by  reason  of  the  forfeiture  of  the  contract, 
may  be  sanctioned  by  the  court,"  and  for  an  injunction.  But  the  injunction 
he  asks  for  is  to  be  the  consequence  of  the  decree  of  the  court  sanctioning  the 
forfeiture.  He  alleges  no  ground  for  an  injunction  unless  the  contract  is  set 
aside.  And  if  the  case  made  in  the  bill  was  a  fit  one  for  relief  in  equity,  it  is 
very  clear  that  whether  the  contract  ought  to  be  declared  forfeited  or  not,  in  a 
court  of  chancery,  depended  altogether  upon  the  rules  and  principles  of  equity, 
and  in  no  degree  whatever  upon  any  act  of  congress  concerning  patent  rights. 
And  whenever  a  contract  is  made  in  relation  to  them,  which  is  not  provided 
for  and  regulated  by  congress,  the  parties,  if  any  dispute  arises,  stand  upon  the 
same  ground  with  other  litigants  as  to  the  right  of  appeal;  and  the  decree  of 
the  circuit  court  cannot  be  revised  here,  unless  the  matter  in  dispute  exceeds' 
$2,000. 

This  appeal,  therefore,  must  be  dismissed  for  want  of  jurisdiction. 

BROWN  V.  SHANNON. 
(20  Howard,  65-58.    1857.) 

Opinion  by  Taney,  0.  J. 

Statemtsnt  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  district  of  Maryland.  The  bill  was  filed  by  Joseph  P.  Shannon  & 
Company,  Gelston  &  Matthews,  Lapouraille  &  Maughlin,  and  Griffiss  &  Gate, 
who  composed  four  diflferent  partnership  firms  in  the  city  of  Baltimore,  sepa- 
rately engaged  in  the  business  of  planing,  who  all  joined  in  the  bill  of  com- 

615 


§  602.  APPEALS  AND  WRITS  OF  ERROR 

plaint  against  Brown,  the  appellant,  praying  that  he  might  be  enjoined  from 
the  use  of  certain  planing  machines,  mentioned  in  the  bill,  in  the  city  of 
Baltimore.  Upon  the  hearing  a  perpetual  injunction  was  granted  accordingly, 
and  from  that  decree  this  appeal  was  taken. 

From  the  manner  in  which  the  bill  is  framed,  there  is  some  difBiculty  in  de- 
termining whether  the  complainants  are  seeking  the  aid  of  this  court  to  prohibit 
the  infringement  of  a  patent  right  assigned  to  them,  or  to  enforce  the  specific 
execution  of  two  contracts  with  the  appellant,  exhibited  with  the  bill;  for  the 
right  claimed  under  the  patent,  and  the  right  claimed  under  the  contracts,  are 
so  mingled  together  in  the  statements  and  allegations  of  the  complainants  as  to 
leave  some  doubt  upon  that  point.  And  the  first  question,  therefore,  for  this 
court  to  determine  is,  upon  which  of  these  two  grounds  does  the  bill  seek  for 
relief  I  The  jurisdiction  of  the  circuit  court  in  the  one  case  is  materially  differ- 
ent from  its  jurisdiction  in  the  other;  and,  while  this  court  can  exercise  no  ap- 
pellate power  in  a  case  arising  under  contracts  like  those  exhibited,  unless  the 
amount  or  value  of  the  matter  in  controversy  exceeds  $2,000,  it  may  yet  law- 
fully exercise  its  appellate  jurisdiction  when  a  far  less  amount  is  in  dispute,  if 
the  party  is  proceeding  either  at  law  or  in  equity  for  the  infringement  of  a 
patent  right  to  which  he  claims  to  be  entitled.  Upon  looking,  however,  care- 
fully into  the  bill,  we  think  it  must  be  regarded  and  treated  as  a  proceeding  to 
enforce  the  specific  execution  of  the  contracts  referred  to,  and  not  as  one  to 
protect  the  complainants  in  the  exclusive  enjoyment  of  a  patent  right.  It 
states  that  three  of  the  partnership  firms  named  as  complainants  —  that  is  to 
say,  Joseph  P.  Shannon  &  Company,  Gelston  &  Matthews,  and  Lapouraille  & 
Maughlin  —  were,  by  regular  assignments,  entitled  to  the  exclusive  use  of 
"Woodworth's  planing  machine  in  the  state  of  Maryland  east  of  the  Blue  Ridge. 
That  the  appellant  had  used  these  machines  in  the  city  of  Baltimore,  without 
any  right  derived  from  the  patentee,  and  that,  in  consequence  of  this  infringe- 
ment of  their  rights,  various  suits  and  controversies  had  taken  place  between 
them  and  Brown,  who  claimed  the  right  to  use  the  machines  in  question  as 
the  assignee  of  a  patent  of  Emmons.  The  bill  then  proceeds  to  state  that,  in 
order  to  put  an  end  to  these  t5ontroversies  and  suits,  these  appellees,  and  the 
appellant,  entered  into  the  contmct  of  the  19th  of  January,  1853,  which  is 
exhibited  with  the  bill.  By  this  contract,  the  portion  of  the  appellees  of  which 
we  are  now  speaking,  and  the  appellant,  agreed  that  each  of  the  said  three 
partnership  firms  and  the  appellant  should  have  the  right  to  use  the  Wood- 
worth  patent  at  one  establishment,  anywhere  Within  the  territorial  limits  above 
mentioned,  not  exceeding  five  machines  at  such  establishment;  and  that 
each  of  the  said  parties  should  also  have  the  right  to  use  Emmons^  patent. 
There  are  other  stipulations  in  this  agreement  which  it  is  not  material  to  state 
for  the  purposes  of  this  opinion. 

The  bill  further  states  that  Brown  afterwards,  on  the  15th  of  June,  1853, 
assigned  to  Griffiss  &  Cate,  the  other  complainant,  all  his  right  to  use  the 
Wood  worth  patent,  which  right  he  had  derived  from  the  contract  before  men- 
tioned ;  and  also  the  right  to  use  the  Emmons  patent,  the  right  to  which  he 
had  derived  from  the  administrator  of  Emmons.  This  contract  states  that  the 
assignment  was  made  in  consideration  of  $1,500,  paid  the  appellant  by  Griffiss 
&  Cate.  And  the  complainants  allege  that,  after  this  assignment,  Brown  con- 
tinued to  use  the  said  five  machines  in  his  establishment  in  Baltimore,  although 
he  had  no  right  to  do  so,  as  they  were  all  Wood  worth's  planing  machines;  and 
that  he  is  not  only  a  wrong-doer  in  using  a  patented  invention  without  a  license,. 
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and  as  sach  liable  to  be  restriained  by  a  court  of  equity,  but  that  such  use  is  a 
fraud  upon  the  parties  to  each  of  the  two  contracts  into  which  he  had  entered, 
as  above  stated.  That  the  object  of  the  contract  of  January  19,  1853,  was  to 
restrain  the  use  of  the  Woodworth  machine  and  the  Emmons  machine,  so  far 
as  that  right  was  to  be  used,  to  four  establishments  in  the  city  of  Baltimore, 
with  the  limited  number  of  machines  in  each;  and  that  the  use  of  them  by 
Brown,  after  he  had  substituted  Grifflss  &  Gate  in  his  place,  was  a  fraud  upon 
this  contract,  from  the  binding  operation  of  which  he  could  not  withdraw  him- 
self, and  a  fraud  also  upon  his  contract  with  Grifflss  &  Gate.  And  the  grava- 
men of  the  bill,  and  the  ground  upon  which  relief  is  sought,  is  summed  up  in 
the  paragraph  immediately  preceding  the  prayer  for  relief,  in  the  following 
words :  "  And  your  orators  are  further  advised,  that  the  misconduct  of  the 
said  Brown  in  the  premises  is  a  fraud  upon  the  parties  to  the  agreement  of 
the  19th  of  January,  1853,  as  well  as  upon  the  parties  to  the  agreement  of 
the  15th  of  June,  1853,  which  it  is  the  peculiar  province  of  a  court  of  equity 
to  restrain." 

§  603.  Where  the  controversy  is  as  to  the  right  to  use  a  patent  under  a  con- 
tract^ the  amount  in  dispute  WAist  exceed  $2,000. 

It  is  to  prevent  the  fraudulent  violation  of  these  contracts,  therefore,  that  the 
complainants  seek  the  aid  of  the  court,  and  ask  for  an  injunction ;  and  it  being 
a  proceeding  founded  on  a  contract  between  the  parties,  this  court  has  no  appel- 
late power,  unless  the  matter  in  controversy  is  of  the  salue  of  more  than  $2,000. 
Now,  the  matter  in  controversy  is  the  right  of  the  appellants  to  use  these  five 
machines  while  the  Woodworth  patent  continued  —  that  is,  until  the  29th  of 
December,  1856.  But  it  appears  by  the  record  that  Brown  sold,  this  right  to 
Grifflss  &  Gate  for  $1,500.  He  admits,  in  his  answer,  that  he  sold  and  assigned 
it  for  tl;iat  sum;  nor  does  he  suggest  that  it  was  worth  more.  The  estabUsh- 
ment  of  Grifflss  &  Gate,  like  that  of  the  appellant,  was  in  the  city  of  Baltimore. 
And  if  $1,500  was  the  just  value  of  the  right  in  controversy  on  the  15th  of 
June,  1853,  there  is  no  reason  for  supposing  that  it  was  more  on  the  10th  of 
October  in  that  year,  when  this  bill  was  filed,  or  at  any  time  since;  on  the  con- 
trary, the  period  for  the  duration  of  the  right  under  the  contract  was  daily 
diminishing  as  the  termination  of  the  patent  was  approaching,  and  a  diminu- 
tion on  the  value  of  the  right  would  be  a  natural  and  necessary  consequence. 
It  is  evident,  therefore,  that  the  value  of  the  matter  in  controversy  is  not  suffi- 
cient to  give  appellate  jurisdiction  to  this  court. 

§  604.  The  penalty  of  the  injunction  hond  cannot  he  looked  to  to  ascertain 
the  amount  in  controversy. 

It  has,  however,  been  suggested  in  the  argument  at  the  bar,  that  the  value 
may  be  estimated  by  referring  to  the  penalty  of  the  bond  taken  by  the  circuit 
court  when  the  injunction  was  granted.  But  this  rule  would  be  entirely  too 
vague  and  uncertain  for  judicial  purposes.  It  is*  the  practice  of  all  courts,  in 
taking  bonds  of  this  description,  to  prescribe  a  penalty  more  than  enough  to 
cover  all  possible  damages  which  the  respondent  may  sustain  by  reason  of  the 
injunction.  There  was  nothing  before  the  circuit  court  when  the  penalty  in 
this  case  was  prescribed  but  the  bill  of  the  complainants.  And  although  the 
bill  disclosed  a  controversy  where  the  matter  in  dispute  was  worth  in  the  mar- 
ket but  $1,500,  yet  when  the  answer  came  in,  and  testimony  was  taken,  it  might 
show  that  the  matter  in  dispute  was  of  far  greater  value.  The  court  could 
not  foresee  whether  this  would  be  the  case  or  not,  and  hence  the  necessity  and 
propriety  of  prescribing  a  penalty  that  would  cover  all  possible  contingencies. 
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The  respondent,  kowever,  as  we  have  said,  admits  that  he  sold  the  privilege 
now  in  dispute  for  the  sum  mentioned  in  the  bill,  and  does  not  say  that  it  was 
worth  more,  or  was  of  greater  value  in  his  hands  than  in  those  of  GrifBss  & 
date.  The  sum  mentioned  in  the  bill,  and  for  which  the  privilege  in  question 
was  sold  by  the  appellant,  must  therefore  be  taken  as  the  true  vahie  of  the 
matter  in  controversy ;  and  being  less  than  $2,000,  whatever  errors  may  be  ap- 
parent in  the  proceedings  and  decree  of  the  court  below,  we  have  yet  no  power 
under  the  act  of  congress  to  revise  and  correct  them,  and  the  appeal  must  be 
dismissed  for  want  of  jurisdiction  in  this  court. 

RICHMOND  V.  CITY  OP  MILWAUKEES. 
(21  Howard,  80-82.    1858.) 

Opinion  by  Taney,  0.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  the  district  court  of  the 
United  States  for  the  district  of  Wisconsin,  exercising  the  powers  of  a  circuit 
court. 

It  appears  that  a  bill  was  filed  in  that  court  by  the  appellant,  praying  an 
injunction  to  prohibit  the  conveyance  of  certain  lots  in  the  city  of  Milwaukee, 
which  had  been  sold  for  the  payment  of  city  taxes  assessed  upon  it  by  the  cor- 
poration. The  bill  states  that  the  city  of  Milwaukee  is  a  corporation,  chartered  by 
the  state;  that,  under  its  charter  and  the  constitution  and  laws  of  the  state,  it  is 
authorized  to  assess  certain  taxes  for  corporate  purposes  upon  the  lots  and 
property  in  the  city,  and,  if  the  taxes  are  not  paid  according  to  law,  to  sell  the 
lot  upon  which  it  is  charged.  The  bill  further  sets  forth  that  the  appellant 
was  the  owner  of  sundry  lots  in  the  city,  which  are  particularly  described  by 
their  respective  numbers,  and  also  the  assessment  imposed  upon  them,  respect- 
ively, the  manner  and  purposes  for  which  it  was  imposed,  and  the  proceedings 
of  the  corporate  authorities  under  this  assessment,  and  the  sale  of  the  lots  to 
pay  the  amount  claimed  to  be  due.  And  the  bill  then  charges  that  the  corpo- 
ration exceeded  its  powers  in  imposing  these  taxes,  and,  even  if  lawfully  imposed, 
that  the  proceedings  afterwards  had  were  not  conformable  to  the  law  of  the 
state,  which  points  out  particularly  the  steps  to  be  taken  before  the  lot 
assessed  can  be  sold.  The  bill  charges  that,  upon  the  grounds  above  stated,  the 
sale  of  his  lots  was  illegal  and  invalid,  and  prays  an  injunction  to  prevent  a 
conveyance  to  the  purchaser,  as  such  a  conveyance  would  be  a  cloud  upon  his 
title.  The  bill  alleges  that  the  lots  so  sold  are  worth  $500,  and  that  the  taxes 
imposed  exceed  their  value  as  assessed  on  the  books  of  the  corporation  more 
than  two  hundred  per  cent. 

The  corporation  and  their  treasurer  answered,  and  admitted  the  sale  of  the 
lots,  and  aver  that -the  city  had  a  lawful  right  to  impose  the  tax;  that  their 
proceedings  to  recover  it  were  fully  authorized  by  law,  and  that  the  sales  were 
valid,  and  will  entitle  the  purchasers  to  a  conveyance  unless  the  appellant  shall 
within  three  years  redeem  them,  in  the  manner  and  upon  the  terms  provided 
for  by  the  law  of  the  state  where  lands  or  lots  have  been  sold  for  the  non-pay- 
ment of  taxes.  Testimony  was  taken  on  both  sides,  which  is  set  out  in  the 
transcript.  But  in  the  view  which  the  court  take  of  the  case  it  is  unnecessary 
to  state  it  particularly,  or  to  set  out  at  large  the  various  points  in  controversy 
between  the  parties  upon  the  bill  and  answer,  because,  upon  the  appellant's 
own  showing,  this  court  have  no  jurisdiction. 
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§  605.  On  appeal  from  circuit  courts  or  district  court  with  circuit  court  powers^ 
the  record  must  show  that  the  amount  in  corttroversy  exceeds  $2,000. 

Appeals  to  this  court  from  the  circuit  courts  of  the  United  States,  and  from 
district  courts  exercising  the  jurisdiction  of  circuit  courts,  are  regulated  by  the 
act  of  1803,  chapter  40,  where  not  otherwise  specially  provided  for  by  act  of 
congress.  There  is  no  special  prov^ision  in  the  act  establishing  the  district  court 
in  Wisconsin  which  regulates  appeals  to  this  court,  and  consequently  they  are 
governed  by  the  general  law  above  referred  to;  and  by  that  law  no  appeal  will 
lie  unless  the  sum  or  value  in  controversy  exceeds  $2,000,  and  that  fact  must 
be  shown  to  the  court  in  order  to  give  jurisdiction  in  the  appeal.  Now. the 
matter  in  dispute  in  this  case  is  the  title  to  the  lots  which  have  been  sold  by 
the  municipal  authorities  for  the  non-payment  of  the  taxes.  The  taxes  assessed 
were  charged  upon  the  respective  lots,  and  created  no  personal  responsibility 
upon  the  owner,  the  lots  alone  being  liable  for  the  payment,  and  the  only  evi- 
dence or  averment  of  their  value  is  the  statement  of  the  complainant  in  his  bill 
that  they  were  worth  more  than  $500,  and  his  complaint  that  more  than  two 
hundred  per  cent,  upon  their  value  as  mentioned  in  the  books  of  the  corporation 
was  charged  upon  them  by  the  assessment,  and  the  proceedings  of  the  city 
authorities  under  it.  There  is  nothing  in  the  allegations  of  the  parties  or  in 
the  evidence  to  show  that  the  value  of  the  lots  in  question  exceeded  $2,000, 
nor  anything  from  which  it  can  be  inferred. 

The  appeal  must  therefore  be  dismissed  for  WQ,nt  of  jurisdiction  in  this 
court,  (a) 

GRANT  v.  M'KEE. 

(1  Peters,  348,  349.    1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  of  the  court  of 
the  United  States  for  the  seventh  circuit  and  the  district  of  Kentucky,  awarding 
restitution  of  lot  No.  108,  in  the  town  of  Falmouth,  to  the  defendants  in  error, 
who  had  been  turned  out  of  possession  by  virtue  of  a  writ  of  habere  facias 
possessionem^  issued  on  a  judgment  in  ejectment  in  favor  of  the  plaintiflF  in 
error..  Previous  to  the  institution  of  the  suit,  the  town  of  Falmouth  had  been 
laid  out  in  pursuance  of  an  act  of  assembly,  and  lot  No.  108  had  been  sold 
and  conveyed  to  George  Hendricks.  The  law  establishing  the  town  of  Fal- 
mouth directed  that  the  lots  should  be  sold,  subject  to  the  condition  of  making 
certain  improvements  thereon  within  seven  years;  on  failure  to  do  which  the 
trustees  are  empowered  to  enter  on  any  lot  not  improved  and  sell  it  again. 
These  improvements  were  not  made  on  lot  No.  108. 

§  606.  Where  a  tract  of  land  is  recovei'ed  in  ejectment^  a  writ  of  error  will 
not  lie  from  a  judgment  awarding  restitution  of  a  portion  of  the  land  worth 
less  tha/n  $2,Q00. 

The  defendant  in  error  moves  to  quash  the  writ  of  error,  because  the  matter 
in  controversy  is  not  of  the  value  of  $2,000.  The  motion  is  resisted,  because 
the  whole  property  which  was  recovered  in  the  ejectment  may  be  considered 
as  involved  in  this  motion,  since  each  tenant  may  move  separately  for  an 
award  of  restitution,  on  the  supposition  that  the  regularity  of  the  proceed- 
ings, under  the  law  by  which  the  town  was  established  and  the  lots  sold,  may 
be  examined.  On  this  motion  the  plaintiff  in  error  has  brought  that  subject 
into  view,  and  has  discussed  it  fully.    But  the  court  is  of  opinion  that  the  ques- 

(a)  See  $  542. 
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tion  of  title  cannot  be  considered  on  this  writ  of  error.  The  town  of  Falmouth 
was  separated  from  the  tract  out  of  which  it  was  taken,  and  this  lot  was  sold 
before  the  suit  was  instituted;  neither  the  trustees  of  the  town  nor  the  pro- 
prietors of  the  lot  were  parties  to  that  ejectment  The  motion  to  award  resti- 
tution, therefore,  involved  nothing  further  than  the  lot  to  which  the  party 
prayed  to  be  restored ;  and  as  that  is  not  of  the  value  of  $2,000,  the  court  has 
no  jurisdiction.     The  writ  of  error  is  to  be  dismissed. 

Writ  of  error  dismissed  for  want  of  jurisdiction,  it  not  appearing  that  the 
value  of  the  premises  in  this  suit  is  $2,000. 

POTTS  V.  CHUMASERO. 
(2  Otto,  858-361.     1875.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Montana. 

Statement  of  Facts. —  This  proceeding  was  commenced  in  the  supreme  court 
of  the  territory  of  Montana,  to  contest  an  election  for  the  removal  of  the  seat 
of  government,  the  petitioners  challenging  the  acts  of  the  oflBicials  in  canvass- 
ing the  votes.     A  mandate  was  issued  requiring  a  new  canvass. 

Opinion  by  Waite,  C.  J. 

We  have  no  jurisdiction  in  this  case.  Writs  of  error  and  appeals  lie  to  this 
court  from  the  supreme  coijrt  of  the  territory  of  Montana  only  in  cases  where 
the  value  of  the  property  or  the  amount  in  controversy  exceeds  the  sum  of 
$1,000,  and  from  decisions  upon  writs  of  habeas  corpus  involving  the  question 
of  personal  freedom.  Rev.  Stat.,  sec.  1909.  In  Barry  v.  Mercien,  5  How., 
120,  it  was  held.  Chief  Justice  Taney  speaking  for  the  court,  that,  in  order  to 
give  us  jurisdiction  in  a  case  dependent  upon  the  amount  in  controversy,  "  the 
matter  in  dispute  must  be  money,  or  some  right  the  value  of  which  in  money 
can  be  calculated  and  ascertained."  This  rul6  has  been  followed  in  many  cases. 
Pratt  V,  Fitzhugh,  1  Black,  273 ;  De  Kraflft  v,  Barry,  2  id.,  714. 

§  607.  A  writ  of  error  will  not  lie  to  the  supreme  court  of  the  territory  of  Mon- 
taiia^  where  the  question  involved  is  the  removal  of  the  seat  of  government. 

In  the  present  case  the  contest  is  not  for  money,  or  any  right  the  value  of 
which  can  be  measured  by  money.  The  petitioners,  to  show  that  they  have 
such  a  special  interest  in  the  question  presented  for  adjudication  as  entitles 
them  to  commence  and  maintain  the  action,  allege  that  they  are  attorneys  and 
counselors-at-law,  and  that,  by  the  removal  of  the  seat  of  government  from 
Helena  to  Virginia  City,  their  expenses  will  be  increased  while  in  attendance 
upon  the  courts  pursuant  to  their  professional  engagements.  But  this  is  not 
the  matter  in  controversy.  The  contest  is  as  to  the  validity  of  certain  pro- 
ceedings for  the  removal  of  the  seat  of  government  for  the  territory.  The 
interest  which  the  petitioners  have  in  that  contest  is  not  in  any  seitse  property. 
Besides,  they  do  not  complain.  The  defendants,  who  are  the  plaintiffs  in  error 
here,  do  not  claim  to  be  personally  interested  pecuniarily  in  the  litigation. 
They  only  state  in  their  answer  that,  if  a  removal  is  had,  the  United  States 
will  be  put  to  an  expense  of  $3,000.  But  in  this  proceeding  they  do  not  repre- 
sent the  United  States.  They  are  government  officials;  but  they  do  not  appear 
here  in  their  official  capacity.  By  a  law  of  the  territory,  it  has  been  made  their 
duty  to  canvass  the  votes  cast  at  a  territorial  election.  In  this  they  act  for  the 
people  of  the  territory,  and  not  for  the  United  States.  They  derive  all  their 
authority  for  this  purpose  from  a  law  oF  the  territory,  and  not  from  a  law  of 
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congress.    If  a  judgment  is  given  against  them,  they  will  not  lose  any  money ; 
neither  will  the  petitioners  gain  any  from  them. 

Writ  diamisaed  for  want  of  jurisdiction. 

LOWNSDALE  v.  PARRISH. 
(21  Howard,  290-294.     1858.) 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Oregon. 

Opinion  by  Mr.  Justice  Oatron. 

Statement  op  Facts. —  Parrish  filed  his  bill  in  equity  against  Lownsdale  and 
others  in  a  district  court  of  Oregon  territory,  praying  for  an  injunction  to  re- 
strain the  defendants  from  obstructing  a  narrow  piece  of  land,  clainjed  as 
Water  street,  lying  in  front  of  the  complainant's  storehouse,  and  a  square  of 
ground  claimed  as  his,  two  hundred  feet  on  each  side,  laid  off  into  eight  lots, 
as  city  property,  within  the  city  of  Portland,  and  on  one  of  which  the  store- 
house stands.  The  strip  of  land  lying  in  front  of  these  lots  extends  to  the 
Wallamette  river;  at  that  point  the  land  is  several  hundred  feet  wide.  The 
complainant  alleges  that  it  was  dedicated  to  the  public  as  a  street,  to  the  use 
of  the  proprietors  of  the  town,  for  the  purposes  of  commerce;  the  river  there 
being  within  the  flow  of  tide,  navigable  for  ships,  and  requiring  a  wide  front 
space  to  accommodate  loading  and  discharge  of  cargoes.  The  district  court 
found  that  Water  street,  in  the  city  of  Portland,  was  bounded  by  the  river, 
opposite  the  lots  of  the  complainant;  and  that  the  defendants  at  the  com- 
mencement of  the  suit  were  about  to  obstruct  the  same,  to  the  special  injury  of 
the  plaintiff,  as  stated  in  the  bill;  and  thereupon  an  injunction  was  granted 
as  prayed  for.  This  decree  was  affirmed  in  the  supreme  court  of  Oregon, 
where  the  respondents  carried  the  cause  by  appeal,  and  from  that  decree  they 
have  appealed  to  this  court,  and  we  are  called  on  to  revise  the  proceedings  below. 

§  608.  Appellate  jurisdiction  from  the  supreme  court  of  the  territory  of 
Oregon. 

The  first  question  presented  is  whether  this  court  has  jurisdiction  and  power 
to  re-examine  the  controversy.  By  the  act  of  congress  organizing  the  inhab- 
itants of  Oregon  territory  into  a  government,  it  is  provided  (sec.  9)  that  writs  of 
error  and  appeals  from  final  decisions  of  the  supreme  court  of  Oregon  shall 
be  allowed  to  the  supreme  court  of  the  United  States,  where  the  value  of  the 
property,  or  the  amount  in  controversy,  shall  exceed  $2,000,  to  be  ascertained  by 
the  oath  of  either  party,  or  by  a  competent  witness ;  and  also  in  cases  "  where  the 
constitution  of  the  United  States,  or  an  act  of  congress,  or  a  treaty  of  the  United 
States,  is  brought  in  question."  The  complainant  assumes  that  he  would  sus- 
tain special  damage  by  the  obstruction  of  the  space  between  his  property  and  the 
river,  but  how  much  damage  does  not  appear  from  the  allegations  in  the  bill  or 
otherwise;  audit  is  difficult  for  us  to  see  how  either  party  to  the  suit  could 
sustain  damage  to  his  rights  of  property,  as  the  town  was  laid  off  in  184:5,  on 
property  of  the  United  States,  whilst  our  inhabitants  who  had  emigrated  there, 
and  those  of  Great  Britain,  held  joint  possession  of  the  country  in  virtue  of 
the  treaty  between  the  two  nations  of  October  20,  1818  (art.  13),  which  was 
continued  in  force  by  the  convention  of  August  6,  1S27. 

§  609,  Parties  acquired  no  title  to  land  i?i  Oregon  before  its  organization  hy 
act  of  congress. 

In  June  and  July,  1845,  the  people  of  Oregon  territory,  "for  mutual  protec- 
tion, and  to  secure  peace  and  prosperity  among  themselves,"  elected  delegates, 
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who  met  in  convention  and  adopted  laws  and  regulations  for  their  goyemment, 
"until  such  time  (say  they)  as  the  United  States  of  America  extend  jurisdiction 
over  us."  In  this  plan  of  government  it  is  provided  that  any  one  wishing  to 
establish  a  claim  to  land  shall  designate  the  extent  of  his  claim  by  line-marks, 
and  have  it  recorded  in  the  office  of  the  territorial  recorder;  the  claim  not  to 
exceed  a  mile  square,  or  six  hundred  and  forty  acres.  The  description  of  claim 
under  which  the  complainant  and  the  respondents  set  up  title  is  founded  on  this 
regulation.  By  the  treaty  of  15th  June,  1846,  the  line  dividing  our  possessions 
and  those  of  Great  Britain  west  of  the  Rocky  Mountains  was  concluded;  and 
on  the  14:th  of  August,  1848,  congress  passed  an  act  to  establish  the  territorial 
government  of  Oregon,  in  which  the  laws  then  existing  under  the  provisional 
government  (established  by  the  people)  are  continued,  and  declared  to  be  oper- 
ative until  altered.  '^  But  (says  the  act,  sec.  14)  all  laws  heretofore  passed  in 
said  territory,  making  grants  of  land,  or  otherwise  affecting  or  incumbering 
the  title  to  lands,  shall  be,  and  are  hereby  declared  to  be,  null  and  void."  Con- 
gress passed  no  law  in  anywise  affecting  title  to  lands  in  Oregon  territory  till 
September  27, 1850;  and  the  bill  in  this  case  was  filed  July  29,  1850,  so  that, 
when  the  litigation  commenced,  neither  party  to  the  suit  had  any  title  to  or  in- 
terest in  the  land  whatever;  and  therefore  the  respondents  and  appellees 
could  not  sustain  injury  by  being  enjoined  not  to  erect  buildings  on  lands  be- 
longing to  the  government  in  which  they  had  no  interest.  It  is  proper  to 
remark  here,  that  we  have  nothing  to  do  with,  nor  can  we  notice,  rights  ac- 
quired to  this  property  by  acts  of  congress  passed  subsequently  to  the  origin 
of  this  controversy. 

§  610.  Questions  that  must  he  raised  in  the  lower  court. 

Neither  the  constitution  of  the  United  States,  nor  an  act  of  congress,  or  a 
treaty,  was  ^^Irought  in  question"  in  the  lower  court;  neither  side  could  have 
legitimately  raised  such  a  question  and  called  for  its  decision ;  and  to  give  this 
court  jurisdiction  of  the  case^  in  this  instance,  the  question  must  have  been 
raised  and  decided  in  the  lower  courts,  and  it  must  so  appear  on  the  record.  16 
Peters,  281.  Being  of  opinion  that  there  is  no  jurisdiction  in  this  court  to  ex- 
amine and  revise  the  decree  of  the  supreme  court  of  Oregon,  we  order  the 
appeal  to  be  dismissed. 

SPARROW  V.  STRONG. 
(8  Wallace,  97-105.    1865.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Nevada. 

Statement  of  Facts. —  Ejectment  for  a  mining  claim  in  a  court  of  the  territory 
of  Nevada.  Verdict  and  judgment  for  defendant.  Motion  for  a  new  trial,  and 
an  appeal  to  the  supreme  court  of  the  territory  from  the  order  overruling  the 
motion.  Judgment  of  the  supreme  court  aflSrming  the  judgment  of  the  court 
below.  Motion  to  dismiss  because  the  record  was  not  filed  in  time,  and  because 
the  interest  in  controversy  was  not  capable  of  a  money  valuation. 

§611.  A  motion  to  docket  and  dismiss  wiU  he  overruled  if  made  after  the  case 
is  docketed. 

Opinion  by  Chase,  C.  J. 

The  first  ground  taken  in  favor  of  dismissing  the  writ  of  error,  to  wit,  that 
the  record  was  not  filed  in  time  by  the  plaintiff  in  error,  is  untenable.  The 
writ  was  regularly  sued  out  on  the  14th  of  August,  1863,  returnable  at  the 
next  term  of  the  court  thereafter,  and  was  duly  served;  a  citation  was  also 
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issued  and  served,  returnable  at  the  same  term;  and  the  writ  and  citation, 
with  the  record,  were  returned  here  and  filed,  and  the  cause  docketed  before 
the  motion  to  dismiss.  It  has  been  repeatedly  held  that,  in  such  a  case,  no  mo- 
tion to  dismiss,  under  the  ninth  rule,  can  be  entertained.  Bingham  v.  Morris^ 
7  Cranch,  99;  Wood  v.  Lide,  4  id.,  180;  Pickett's  Heirs  v.  Legerwood,  7  Pet., 
146;  Owings  v.  Tiernan,  10  id.,  24;  Given  v.  Breedlove,  15  id.,  284. 

§  612.  A  mining  claim  in  Nevada  is  bo  far  of  money  valtbe  as  to  give  this 
court  jurisdiction. 

Nor  do  we  think  ,that  the  appeal  should  be  dismissed  for  the  second  reason 
assigned  by  the  defendant  in  error,  namely,  that  the  subject  of  controversy  is 
not  of  the  jurisdictional  value.  It  is  insisted  that  the  matter  in  dispute  is  a 
mining  claim ;  that  the  land  where  the  mine  exists  has  never  been  surveyed  and 
brought  into  market;  and  that,  consequently,  there  can  be  no  mining  right  to 
such  land  in  any  person  capable  of  being  estimated  in  money.  It  is  .true  that 
in  the  case  of  Lownsdale  v,  Parrish,  21  How.,  290,  this  court  held  that  an  ob- 
struction to  the  enjoyment  of  land  claimed  under  a  law  or  regulation  of  a  con- 
vention  in  Oregon,  held  without  the  sanction  of  the  United  States  and  during 
the  joint  occupation  of  that  country  by  Great  Britain  and  the  United  States, 
was  not  an  injury  capable  of  being  so  valued  as  to  give  jurisdiction  to  this  court  ? 
nor,  indeed,  an  injury  of  which  the  courts  of  the  United  States  could  take  cogni- 
zance at  all.  But  that  decision  was  put  distinctly  on  the  ground  that  congress, 
when  it  came  to  act  on  the  organization  of  Oregon,  expressly  declared  that  all 
laws  theretofore  passed  in  that  territory,  making  grants  of  lands  or  otherwise 
affecting  or  incumbering  the  titles  to  lands,  should  be  and  were  thereby  de- 
clared "  null  and  void."  The  claim  which  the  court  was  asked  to  protect  was 
asserted  under  a  law  thus  declared  null  and  void  by  the  highest  legislative  au- 
thority. It  was  for  this  reason  that  the  court  refused  to  take  jurisdiction  in 
Lownsdale  v.  Parrish  and  dismissed  the  appeal. 

The  writ  of  error  now  before  us  relates  to  a  very  different  subject  of  contro- 
versy. The  territory,  of  which  Nevada  is  part,  was  acquired  by  treaty.. 
Rights  and  titles  acquired  under  ceding  governments  remain  unimpaired  under 
our  government.  We  cannot  know  judicially,  therefore,  that  the  right  and 
title  in  controversy  was  not  so  acquired.  If  it  was,  it  certainly  may  be  capa- 
ble of  being  valued  in  money.  But  if  this  were  otherwise,  we  do  know  that 
in  the  act  organizing  the  territory  of  Nevada  there  is  no  clause  annulling 
grants  or  claims  to  land,  while  large  legislative  powers  are  conferred  by  the 
territorial  legislature,  limited  only  as  to  lands  by  the  prohibition  of  interference 
with  the  primary  disposal  of  the  soil  by  the  United  States,  and  of  unequal  tax- 
ation in  certain  cases.  We  know,  also,  that  the  territorial  legislature  has  rec- 
ognized by  statute  the  validity  and  binding  force  of  the  rules,  regulations 
and  customs  of  the  mining  districts.  Laws  of  Nevada  Territory,  p.  16,  §  40, 
and  p.  21,  §§  74,  77.  And  we  cannot  shut  our  eyes  to  the  public  history, 
which  informs  us  that  under  this  legislation,  and  not  only  without  interference- 
by  the  national  government,  but  under  its  implied  sanction,  vast  mining  inter- 
ests have  grown  up,  employing  many  millions  of  capital  and  contributing 
largely  to  the  prosperity  and  improvement  of  the  whole  country.  We  cannot 
dismiss  this  writ  of  error,  therefore,  on  the  ground  that  a  controversy  concern- 
ing the  possessory  right  to  a  mining  claim,  existing  under  the  express  sanc- 
tion of  the  territorial  legislature  and  the  implied  sanction  of  the  national 
government,  does  not  relate  to  a  subject  matter  capable  of  being  valued  in. 
money. 


g§  613,  614.  APPEAI^  AND  WRITS  OF  ERROR. 

§  613.  A  judgment  of  affirmance  not  considered  an  affirmance  of  an  order 
refusing  a  new  trial. 

As  the  questions  thus  far  considered  were  argued  at  the  last  term,  the  motion 
would  have  been  then  disposed  of  had  not  doubts  been  excited  by  an  inspection 
of  the  record  upon  the  point  for  the  argument  of  which  the  motion  was  or- 
dered to  stand  over.  It  is  insisted,  on  this  point,  that  the  judgment  is  merely 
an  affirmance  of  the  order  of  the  district  court  overruling  the  motion  for  new- 
trial.  If  this  be  so,  the  judgment  itself  is,  in  substance  and  effect,  nothing 
more;  and  it  is  settled  (Doswell  v.  De  la  Lanza,  20  How.,  29;  Henderson  v. 
Moore,  5  Cranch,  12;  Marine  Ins.  Co.  v.  Hodgson,  6  id.,  206;  Barr  v.  Gratz, 
4  Wheat.,  220)  that  this  court  will  not  review  such  an  order.  The  granting  or 
refusing  of  new  trials  is  a  matter  of  discretion,  with  the  exercise  of  which,  by 
the  court  below,  this  court  will  not  interfere.  The  circumstance  that  the  dis- 
cretion was  exercised  under  a  peculiar  statute  by  an  appellate  court,  and  on 
appeal,  cannot  withdraw  the  case  from  the  operation  of  the  principles  which 
control  this  court.  But  the  majority  of  the  court  does  not  feel  at  liberty  to 
disregard  the  plain  import  of  the  terms  of  the  judgment  rendered  by  the  su- 
preme court  of  the  territory.  It  does  not  purport  to  be  an  order  or  judgment 
affirming  an  order  overruling  a  motion  for  new  trial,  but  a  judgment  affirming 
the  judgment  or  decree  of  the  district  court,  and  the  only  judgment  or  de- 
cree which  we  find  in  the  record  is  the  judgment  for  the  defendants  in  the 
action  of  ejectment.  If  this  view  be  correct,  the  judgment  of  the  supreme 
court  is  one  to  review  which  a  writ  of  error  may  be  prosecuted.  And  the  rec- 
ord shows  that  the  writ  has  been  regularly  sued  out  and  returned.  This  court, 
therefore,  has  jurisdiction,  and  it  has  been  repeatedly  held  in  similar  cases 
(Minor  v.  Tillotson,  1  How.,  288;  Hecker  v.  Fowler,  1  Black,  95),  that,  on  a 
motion  to  dismiss,  the  court  will  look  to  the  regularity  of  the  writ  antl  the 
fact  of  jurisdiction.     Other  questions  must,  in  general,  await  final  hearing. 

Motion  to  dismiss  overruled. 

PEYTON  V.  ROBERTSON. 
(9  Wheaton,  527,  528.    1824.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  in  the  circuit 
court  of  the  United  States  for  the  county  of  Washington,  in  the  District  of 
Columbia,  rendered  for  the  sum  of  $591.  The  writ  was  dismissed  in  the  early 
part  of  the  term  for  want  of  jurisdiction,  the  judgment  being  for  less  than 
$1,000.  The  plaintiff  in  error  now  moves  to  reinstate  the  cause,  alleging  that 
the  damages  laid  in  the  declaration,  not  the  amount  of  the  judgment,  is  the 
matter  in  controversy  between  the  parties.  The  property  of  the  plaintiff  in 
error  had  been  seized  for  rent,  upon  which  she  sued  out  a  writ  of  replevin, 
and  laid  her  damages  in  the  declaration  at  $1,000.  The  defendant  in  error 
acknowledged  the  taking  charged  in  the  declaration,  and  justified  it  as  a  dis- 
tress for  the  sum  of  $591,  due  for  rent  in  arrear.  The  judgment  of  the  court 
was  in  favor  of  the  avowant,  for  the  amount  of  the  rent  claimed. 

§  614.  In  suits  in  replevin  to  recover  goods  distrained  for  rent^  and  damages 
therefor^  the  amount  for  which  avowry  is  made  governs  tJie  jurisdiction^  and  not 
the  a>mour\t  of  damages  claimed. 

The  plaintiff  in  error  contends  that  her  suit  was  not  merely  for  a  restitution 
of  the  property  taken,  but  also  for  damages,  and  that,  in  such  a  case,  the  value  of 
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the  mattet*  in  dispute  is  the  sum  laid  in  the  declaration.  Her  counsfel  relied 
on  the  case  of  Hulsecarap  v.  Teel,  2  Dal.,  358,  and  on  Cook  v.  Woodrow,  5 
Oranch,  13,  to  show  that^  in  actions  sounding  in  damages,  the  sum  laid  in  the 
declaration  is  the  standard  of  value.  The  case  in  Dallas  was  an  action  of  tres- 
pass, and  that  in  Cranch  an  action  of  trover.  We  think  this  case  stands  on 
different  principles  from  either  of  those.  In  a  writ  of  replevin,  the  real  mat- 
ter in  controversy  is  the  sum  claimed  as  rent,  or  the  property  replevied.  If 
the  replevin  be,  as  in  this  case,  of  property  distrained  for  rent,  the  amount  for 
which  the  avowry  is  made  is  the  real  matter  in  dispute.  The  damages  are 
merely  nominal.  If  the  writ  be  issued  as  a  means  of  trying  the  title  to  prop- 
ertyj  it  is  in  the  nature  of  detinue,  and  the  value  of  the  article  replevied  is  tlie 
matter  in  dispute.  In  this  case^  the  judgment  against  the  plaintiff  in  error 
being  for  less  than  $1,000,  this  court  has  no  jurisdiction,  and  the  motion  to  re- 
place the  cause  on  the  docket  must  be  overruled. 

Motion  denied. 

§  616.  In  general.— Where  a  case  is  within  the  jurisdiction  of  the  supreme  court,  it  wiU 
not  be  dismissed  on  motion  on  the  passage  of  an  act  by  congress  authorizing  a  settlement  of 
the  judgment  for  a  sum  less  than  $3,000.     Coke  v.  United  States,*  2  WaU.,  218. 

§  616.  The  act  of  March  8,  1875,  giving  the  circuit  courts  jurisdiction  of  suits  of  a  civil 
nature  arising  under  the  constitution  and  laws  of  the  United  States,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  $5,000,  did  not  affect  the  appellate  juris- 
diction of  the  supreme  court;  and  where  the  record  does  not  show,  in  express  terms,  or  by 
fair  implication,  that  the  value  of  the  property  in  controversy  reaches  the  sum  of  $5,000,  the 
appeal  will  be  dismissed.     Whitsitt  v.  Railroad  Co.,*  18  Otto,  770. 

§  61 7.  Where  the  record  shows  that  the  only  matter  in  dispute  between  the  parties  is  as  to 
the  right  of  an  insurance  association  to  withhold  a  transfer  of  stock  until  an  indebtedness  of 
a  stockholder  to  it  for  $2,074.36  is  paid,  the  supreme  court  has  no  jurisdiction.  Banking 
Association  v.  Insurance  Association,*  12  Otto,  121. 

§  618.  The  declaration  was  for  a  balance  of  accounts  of  $988.94  and  the  ad  damnum  was 
laid  at  $2,000.  The  bill  of  exceptions  showed  that  the  United  States  claimed  interest  on  the' 
balance  due  to  them.  Oeneral  verdict  for  defendan*:.  Held^  under  these  circumstances,  that 
it  was  no  objection  to  the  jurisdiction  that  the  biU  of  exceptions  was  taken  by  the  counsel  for 
the  United  States  to  the  refusal  of  the  court  to  grant  an  instruction  asked  by  the  United 
States,  which  was  applicable  to  certain  items  of  credit  only,  claimed  by  the  defendant,  which 
would  reduce  the  debt  below  the  sum  of  $1,000 ;  that  the  court  could  not  judicially  know  what 
influence  that  refusal  had  n-pon  the  verdict.    United  States  v.  McDaniel,*  6  Pet.,  684. 

§  6 1 0.  Where  a  decree  in  a  salvage  case  is  entered  for  less  than  $2,000,  an  appeal  will  not 
lie  on  behalf  of  the  claimant,  although  the  vessel  and  cargo  are  valued  at  more  than  $2,000. 
Spear  r.  Place,*  11  How.,  522. 

§  680.  And  the  salvage  on  the  cargo  cannot  be  added  to  that  on  the  vessel,  so  as  to  give  the 
master  a  right  of  appeal  after  his  control  over  the  cargo  has  ceased.     Ibid, 

§  621.  An  appeal  from  the  circuit  to  the  supreme  court  from  a  decree  in  a  suit  to  foreclose 
a  mortgage  will  be  dismissed  when  it  appears  from  the  complainant's  prayer  that  the  amount 
Of  his  recovery  must  be  less  than  $2,000.     Sewall  v.  Chamberlain,  5  How.,  6. 

§  682.  The  supreme  court  has  jurisdiction  of  an  appeal  from  the  circuit  court  in  an  actipn 
for  an  accounting  where  the  aggregate  amount  in  dispute  is  largely  in  excess  of  $2,000,  and 
is  not  reduced  by  concessions  of  the  defendant  to  less  than  that  sum.  McCormick  v.  Gray, 
18  How.,  89.    See  §  400. 

§  628.  Where  several  complainants  filed  a  bill  to  enjoin  a  market  company  from  selling  the 
Btalls  leased  by  it  to  them,  and  the  amount  which  would  have  been  realized  by  the  sale  is 
over  $2,500,  an  appeal  lies  to  the  supreme  court  of  the  United  States  from  the  decree  of  the 
supreme  court  of  the  District  of  Columbia  granting  the  injunction.  Market  Company  v. 
Hoffman,  11  Otto,  112. 

§  624.  In  a  suit  on  a  note,  and  to  foreclose  a  mortgage,  a  decree  was  entered  for  $620.91  in 
favor  of  plaintiff's  agent.  Held,  in  a  suit  against  the  agent,  that  it  appeared  definitely  from 
the  bill  that  plaintiff,  in  any  event,  could  not  recover  as  much  as  $2,000,  and  the  supreme 
court  had  no  jurisdiction  of  the  appeal.     Sewall  v.  Chamberlain,  5  How.,  6. 

§  626.  Of  the  court  from  which  the  case  is  brought.  —  The  supreme  court,  by  act  of  Feb- 
ruary 22,  1847,  had  appellate  jurisdiction  of  all  cases,  civil  and  criminal,  without  regard  to 
Voul  — 40  625 
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the  amount  in  controyersy,  arising  in  the  territorial  courts  of  Florida,  and  removed,  on  tho 
admission  of  Florida  to  the  Union,  to  the  federal  courts.  Forsyth  v.  United  States,  9  How^ 
673;  Simpson  v.  United  States,  9  How.,  578;  Cotton  v.  United  States,  9  How.,  579. 

§  626.  Under  the  act  of  February  25,  1879,  the  supreme  court  has  no  jurisdiction  of  cases 
from  the  supreme  court  of  the  District  of  Ck)lumbia,  unless  the  amount  in  dispute  exceeds 
td,500.    Dennison  t;.  Alexander,*  18  Otto,  522. 

§  627.  In  cases  brought  to  the  supreme  court  by  writ  of  error  for  the  re-examination  of  judg- 
ments of  affirmance  of  the  supreme  court  of  the  District  of  Columbia,  the  value  of  the  matter 
in  dispute  is  determined  by  the  judgment  affirmed,  without  adding  interest  or  costs.  And 
where  the  judgment  does  not  exceed  $2,500  after  a  sum  is  remitted  to  avoid  a  new  triai  the 
supreme  court  has  no  jurisdiction.    Railroad  Company  v,  Trook,*  10  Otto,  112.    See  §  505. 

§628.  Where  the  amount  claimed  in  the  circuit  court  for  the  District  of  Columbia  was 
more  than  $100,  but  the  sum  awarded  was  only  $45,  the  supreme  court  had  no  jurisdiction  of 
a  writ  of  error.    Wise  v,  Columbian  Turnpike  Co.,*  7  Cr.,  276. 

§  629.  The  supreme  court  has  no  jurisdiction  of  appeals  from  the  supreme  court  of  the  Dis- 
trict of  Columbia  when  the  amount  in  controversy  is  less  than  $1,000  —  in  this  case  a  life 
interest  in  $1,200  of  six  per  cent,  stock  of  the  corporation  of  Washington,  not  worth  $1,000. 
Pierce  v.  Cox,*  9  Wall,,  786. 

§  630.  Value  in  controversy. —  An  appeal  will  not  lie  from  a  decree  reversing  an  order 
appointing  the  appellant  guardian  of  the  estate  of  a  minor,  the  value  in  controversy  not 
being  sufficient.  The  value  is  not  the  value  of  the  minor's  estate,  but  the  value  of  the  office 
of  guardian,  and  the  office  of  guardian  is  of  no  value,  except  so  far  as  it  affords  a  compen- 
sation for  labor  and  services  thereafter  to  be  rendered.  Ritchie  v,  Mauro,*  2  Pet.,  243.  See 
§492. 

§  631.  A  party  filed  a  libel  in  the  district  court,  claiming  $25,000,  and  recovered  $500.  The 
claimant  appealed  to  the  circuit  court,  where  the  decree  was  reversed  and  the  libel  dismissed. 
Libelant  then  appealed  to  the  supreme  court.  Held,  that  the  amount  in  controversy  was 
$500,  and  the  supreme  court  had  no  jurisdiction.  The  D.  R.  Martin,*  1  Otto,  365.  See 
§506. 

§  632.  In  a  suit  to  set  aside  the  probate  of  a  will,  the  value  of  the  estate  devised  away  from 
the  heirs  is  the  amount  in  controversy.     Carter  r.  Cutting,*  8  Cr.,  251. 

§  633.  In  a  suit  on  a  marshal's  bond,  the  sum  demanded  is  the  amount  in  controversy,  and 
not  the  penalty  of  the  bond.  So  where  the  penalty  was  for  $20,000,  and  the  breach  assigned 
was  in  not  paying  over  $828,  the  supremo  court  had  no  jurisdiction.  United  States  r. 
McDowell*  4  Cr.,  316. 

§  634.  The  defendant  appealed  from  a  judgment  of  the  supreme  court  of  Wyoming  for 
$969.68.  To  give  the  supreme  court  jurisdiction  of  appeals  from  that  court,  the  amount  in 
controversy  must  exceed  $1,000,  but  defendant  invoked  the  appellate  jurisdiction  of  the  court 
because  he  had  pleaded  a  counterclaim  for  $1,340.  Held,  that  as  the  amount  of  the  counter- 
claim was  to  be  made  up  by  the  amount  of  a  note  and  the  interest  thereon,  and  as  the  court 
could  see  that  in  no  event  could  it  amount  to  $1,000,  there  was  no  jurisdiction.  Nagle  v. 
Rutledge,*  10  Otto,  675. 

§  635.  A  vessel  was  run  down  and  sunk,  and  thirteen  suits,  each  for  $5,000,  were  brought 
against  the  owners  in  a  state  court,  demanding  damages  for  the  death  of  the  passengers.  The 
owners  filed  a  libel  in  the  district  court  to  obtain  the  benefit  of  the  statute  limiting  their  lia- 
bility, and  denying  any  liability  to  the  separate  plaintiffs  in  the  state  court.  The  petition  was 
dismissed,  and  the  decree  was  affirmed  in  the  circuit  court.  On  motion  to  dismiss  the  appeal 
in  the  supreme  court  the  court  ruled  as  follows:  ''  The  record  has  not  been  printed,  but  the 
value  of  the  matter  in  dispute,  as  shown  by  the  briefs  submitted,  is  at  least  the  full  amount 
of  all  claims  against  the  owners  of  the  Mamie  in  the  several  suits  which  it  was  the  object  of 
this  proceeding  to  defeat  This,  according  to  the  showing  now  made,  is  largely  in  excess  of 
the  $5,000.    Motion  denied."    The  Mamie,*  15  Otto,  778. 

§  636.  Proof  of  yalae.^  It  is  the  practice  of  the  supreme  court  in  proper  cases,  when  it  is 
claimed  that  the  value  in  controversy  gives  jurisdiction,  to  allow  an  opportunity  to  make 
proof  of  the  fact.  And  in  admiralty  cases,  where  the  pleadings  may  be  amended,  and  new 
evidence  taken  in  the  appellate  court,  a  liberal  practice  in  relation  to  appeals  is  specially  war- 
ranted.    The  Grace  Girdler,*  6  Wall.,  441.    See  §  483. 

§  637.  In  cases  brought  in  the  courts  of  the  United  States,  where  the  demand  is  not  made 
for  money,  and  the  nature  of  the  action  does  not  require  the  value  of  the  thing  demanded  to 
be  stated  in  the  declaration,  the  practice  of  the  supreme  and  the  inferior  courts  is  to  allow  it 
to  be  given  in  evidence;  and  it  seems  that  as  the  plaintiff,  in  such  a  case,  could  give  evidence  off 
the  value  of  the  thing  demanded  in  the  supreme  court,  he  cannot  be  prevented  from  bringing 
his  case  there,  though  the  declaration  is  silent  as  to  the  matter  in  dispute.  Ex  parte  Brad- 
street,  7  Pet.,  647. 

636 


JURISDICTION  OVER  FEDERAL  COURTS.  §§  638-653. 

§  638.  Where  the  record  did  not  show  the  value  of  the  matter  in  dispute,  and  there  was  no  ' 
law  or  rule  of  court  regulating  the  procedure,  a  continuance  was  granted  in  order  that  the 
▼alue  might  be  shown  by  affidav^its;  in  such  case  the  writ  of  error  does  not  operate  os&avr 
persedeas,    Williamson  v,  Kincaid,*  4  Dal.,  20:  Course  v.  Stead,*  4  Dal.,  23. 

§  639.  Where  it  was  contended  that  the  replevin  bond,  being  in  the  penal  sum  of  $1,200, 
was  conclusive  evidence  that  the  sum  in  controversy  did  not  exceed  |2,000,  the  court  gave 
time  to  show  by  affidavits  the  real  value  of  the  matter  in  dispute.  Rush  v,  Parker,*  6  Cr., 
287. 

§  640., Motion  to  dismiss  denied,  the  affidavits  filed  in  opx)osition  being  deemed  sufficient  to 
establish  the  fact  that  the  value  of  the  matter  in  dispute  exceeded  |5,000.  Micas  v,  Williams,* 
14  Otto,  556. 

§  641.  The  appraisement  made  by  order  of  the  lower  court  in  an  admiralty  cause  is  the  best 
evidence  as  to  value  on  a  question  of  jurisdiction,  but  is  not  conclusive.  United  States  v. 
Brig  Union,*  2  Cr.,  216. 

§  642.  Where  interest  to  the  date  of  the  decree  is  specifically  allowed  by  the  decree,  it 
must  be  included  with  the  principal  in  order  to  determine  what  the  sum  or  value  in  dispute 
was  at  the  time  the  appeal  was  taken  and  allowed.  The  Rio  Grande,*  19  Wall.,  178.  See 
§625. 

§  643.  An  appeal  may  be  taken  to  the  supreme  court  where  the  sum  in  controversy  exceeds 
$2,000,  though  the  principal  amount  is  only  $1,000,  and  the  balance  is  interest  accrued  up  to 
the  date  of  the  decree  appealed  from.     Bank  of  United  States  v.  Daniel,  12  Pet.,  51. 

§644.  Where  the  circuit  court  allows  a  sum  reported  due,  which,  with  interest  from  the 
date  of  the  report,  exceeds  $2,000,  an  appeal  will  lie.     The  Patapsco,*  12  Wall.,  451. 

§  645.  The  harden  is  on  the  appellant  to  show  that  the  amount  in  controversy  is  sufficient 
to  give  the  court  jurisdiction.  It  will  not  be  presumed  that  a  negro  woman  and  two  children 
are  worth  $2,000,  and  a  forthcoming  bond  in  the  case,  in  a  larger  penjdty,  will  not  vary  the 
result.    Hagan  v.  Poison,*  10  Pet.,  160. 

§  646.  Plaintiff  in  error  must  show  the  jurisdiction  of  the  court;  and  on  that  point  wit- 
nesses may  be  examined  tlira  voce.    United  States  v.  Brig  Union,*  4  Cr.,  216.     See  §  483. 

§  647.  Value  at  date  of  decree. —  In  cases  of  appeals  and  writs  of  error  to  the  supreme 
court,  the  expression,  "sum  or  value  of  the  matter  in  dispute,"  has  reference  to  the  date  of 
the  decision  of  the  lower  court.    Bank  of  United  States  v.  Daniel,  12  Pet.,  51.    See  §  506. 

§  648.  Suit  on  a  bond  in  the  penal  sum  of  £f)0,000,  laying  the  damages  at  £20,000.  Judg- 
ment for  £60,000  of  the  value  of  $200,000,  to  be  discharged  by  the  payment  of  $1,800  and  the 
costs.  Held,  Iredell,  J.,  dissenting,  that  the  supreme  court  had  jurisdiction  of  a  writ  of 
error;  that  to  ascertain  the  matter  in  dispute,  reference  must  be  had  to  the  foundation  of  the 
original  controversy,  to  the  matter  in  dispute  when  the  action  was  instituted;  that  where  the' 
law  gives  no  rule,  as  in  an  action  of  trespass,  etc.,  where  the  plaintiff  may  estimate  his  dam- 
ages at  any  sum,  the  demand  of  the  plaintiff  must  furnish  the  rule ;  but  where  the  law  gives 
the  rule,  the  legal  cause  of  action,  as  in  this  case,  and  not  the  plaintiff*s  demand,  must  be  re- 
garded (per  Ellsworth,  C.  J.,  Cha.se,  J.,  concurring,  but  for  other  reasons).  Wilson  v. 
Daniel.*  3  Dal.,  401. 

§  649.  Aggregate  amonnt. —  An  appeal  lies  where  the  claim  of  the  appellants,  which  was 
disallowed,  exceeds  the  sum  of  $2,000,  though  no  one  claim  allowed  amounts  to  that  sum. 
Rodd  V,  Heartt,  17  Wall.,  854.    See  the  case,  §§  60-62.     See  §  508. 

§  650.  Where  the  decree  against  the  appellants  in  favor  of  two  of  the  respective  appellees 
exceeds  the  sum  of  $2,000,  the  supreme  court  has  jurisdiction,  although  the  sum  recovered 
by  the  other  appellees  respectively  is  insufficient  to  give  jurisdiction.  (The  above  ruling  was 
made  in  a  case  in  which  several  material-men  joined  in  one  libel  against  a  vessel,  alleging 
that  the  vessel  was  indebted  to  them  severally  in  certain  sums  named.  A  decree  was  ren- 
dered, awarding  separate  sums  to  each  libelant,  allowing  interest  to  the  date  of  the  decree, 
the  recovery  by  each  of  two  of  the  libelants  exceeding  $2,000  when  the  interest  was  added.) 
The  Rio  Grande,*  19  WaU.,  178. 

§  651.  Where  several  libels  in  admiralty  have  been  consolidated  by  order  of  the  court,  and 
are  prosecuted  together,  no  appeal  to  the  supreme  court  lies  by  the  libelants  jointly,  if  the 
damages  to  each  separately  does  not  amount  to  $2,000.  If  the  individual  share  of  any  libelant 
is  lees,  he  cannot  appeal,  but  the  appellants  must  each  have  an  individual  award  amounting 
to  $2,000.    Rich  v.  Lambe^i;,  12  How.,  352. 

§652.  An  appeal  from  a  proceeding  in  admiralty,  for  damages  resulting  from  a  collision, 
must  be  dismissed,  where  the  shares  of  the  individual  appellants  are  under  $2,000.  Brooks  v. 
The  Steamer  St.  Charles,  19  How.,  112. 

§  653.  The  pleadings. —  Where  a  libel  in  admiralty  is  for  the  "  sum  of  $1,800  and  upwards," 
the  allegation  is  too  indefinite  to  give  jurisdiction,  and  though  it  is  claimed  that  the  interest 
at  the  time  of  appeal  to  the  supreme  court  has  amounted  to  more  than  enough  to  make  the 
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claim  aggregate  $2,000,  jet  as  interest  was  not  specificallT-  claimed,  the  appeal  will  not  Ii& 
Olney  v.  The  Steamship  Falcon,  17  How.,  19.    See  §  525. 

§  654.  Land  titles.—  Where  a  bill  to  set  aside  a  patent  for  land  is  dismissed  on  demurrer, 
and  it  appears  that  the  land  was  improved  and  had  been  sold  some  time  previously  for  $2,000, 
but  nothing  further  appears  as  to  its  value,  the  supreme  court  will  assume,  on  appeal  from 
the  decree,  that  the  value  is  at  least  as  much  as  at  the  time  of  the  sale.  United  States  v. 
Hughes,  11  How.,  568. 

§  655.  A  writ  of  error  will  not  lie  from  a  judgment  in  ejectment,  where  the  land  is  de- 
scribed as  of  **  the  value  of  $500  and  over."    Parker  v.  Latey,*  12  Wall.,  890. 

§  656.  In  an  action  upon  a  contract  for  the  sale  of  land,  where  the  vendor  on  default  might  - 
rescind  the  contract  and  sue  for  rent,  it  is  the  value  of  the  land  and  not  of  the  rent  that  deter- 
mines the  jurisdiction  of  the  supreme  court  on  appeal.    The  effect  of  the  decision  of  the 
court  is  to  fix  the  title  of  the  parties  as  to  the  land,  and  that  is  the  subject  matter  of  the  suit. 
StinsoB  V.  Dousman,  20  How.,  466. 

§  657.  The  supreme  court  has  jurisdiction  of  an  appeal  from  the  circuit  court  where  it  ap- 
pears from  the  verified  petition  of  the  appellant  for  an  appeal  that  the  matter  in  dispute  is  a 
large  body  of  land  worth  more  than  $5,000,  and  the  record  shows  that  the  appellee  purchased 
the  land  for  $31,000,  and  claims  by  virtue  of  such  purchase.    May  v,  Sloan,  11  Otto,  232. 

§  658.  Division  of  opinion. —  The  supreme  court  has  jurisdiction  over  questions  presented 
to  it  upon  a  certificate  of  division  of  opinion  among  the  judges  of  the  circuit  court  irrespective 
of  the  amount  in  controversy,  notwithstanding  the  law  of  February  16,  1875(18  Stat.,  315). 
Dow  V,  Johnson,  10  Otto,  163.    See  §  529. 

§  659.  Under  §§  650,  652  and  693  of  the  Revised  Statutes,  no  civil  suit,  where  there  is  a  cer- 
tificate of  division,  can  be  taken  to  the  supreme  court,  except  upon  final  judgment  and  by 
writ  of  error  or  appeal.  In  such  case  those  statutory  provisions  also  apply  which  provide 
that  the  final  judgments  or  decrees  of  the  circuit  courts  shall  not  be  re-examined  in  the 
supreme  court,  unless  the  matter  in  dispute  shall  exceed  $5,000.  Robbins  v.  Fireman's  Fund 
Ins.  Co.,  16  Blatch.,  282. 

§  660.  Patent  cases. —  Writs  of  error  may  be  allowed  from  the  supreme  court  to  the  circuit 
court  in  patent  cases,  though  the  judgment  is  for  less  than  $2,000,  in  the  discretion  of  the  cir- 
cuit court,  if  it  *'  shall  deem  it  reasonable  to  allow  the  same."  In  such  a  case  the  whole 
record  should  be  sent  up,  and  cannot  be  restricted  to  a  part  only  of  the  questions  to  be  selected 
by  the  circuit  court.  (Cited  and  approved,  S.  C,  11  How.,  603.)  Hogg  v,  Emerson,  6  How., 
477.     See  §§  533,  534. 

§  661.  The  provisions  of  the  law  of  1861,  giving  an  appeal  or  writ  of  error  in  patent  cases 
without  regard  to  the  amount  in  controversy,  were  not  altered 'by  the  act  of  1870.  Philip  v. 
Nock,*  13  Wall.,  185. 

g  662.  Action  on  letters  patent  for  $1,000  damages,  judgment  for  $100.  Writ  of  error  sued 
out  by  defendant  dismissed  for  want  of  jurisdiction.     Smith  v.  Honey,*  3  Pet.,  469. 

§  663.  Revenue  laws.—  An  action  for  a  penalty  for  the  carrying  of  a  letter  contrary  to  law 
on  a  steamboat  regularly  carrying  the  mail  is  an  action  to  enforce  the  revenue  laws,  and 
a  writ  of  error  lies  from  the  supreme  court  to  the  circuit  court,  regardless  of  the  amount  in 
controversy.     United  States  v.  Bromley,  12  How.,  96,     See  §  532. 

§  664.  While  in  the  possession  of  a  bailee  certain  tobacco  was  seized  on  account  of  false  and 
fraudulent  stamps  and  inspection  marks.  By  agreement  with  an  officer,  the  bailee  was 
allowed  to  sell  the  tobacco  and  hold  the  proceeds  subject  to  the  direction  of  the  proper  court 
An  action  was  commenced  against  the  bailee  for  the  proceeds  of  the  tobacco,  and  it  was  held 
that  though  the  amount  was  less  than  $2,000,  yet  an  appeal  lay  to  the  supreme  court  of  the 
United  States,  because  the  action  was  for  the  enforce m ant  of  a  revenue  law.  Pettlgrew  v. 
United  States,  7  Otto,  386. 

§665.  The  act  of  1844,  giving  the  supreme  court  appellate  jurisdiction  in  revenue  cases 
without  regard  to  the  amount  in  dispute,  applies  to  the  circuit  courts  only,  and  not  to  the 
court  of  appeals  of  the  territory  of  Florida,  as  to  which  the  amount  was  fixed,  by  a  previous 
statute,  at  $1,000.     United  States  v.  Carr,  8  How.,  9. 

§  666.  In  a  proceeding  in  admiralty  by  the  United  States  to  condemn  certam  property  for 
alleged  violations  of  the  revenue  law,  it  appeared  that  the  appraised  value  of  the  goods  was 
over  $2,000,  but  that  if  the  duties  thereon  were  deducted  the  sum  would  be  less  than  $2,000. 
On  an  application  for  a  mandamus  to  compel  the  district  judge  to  allow  an  appeal,  it  was  held 
that  the  value  of  the  property  was  the  amount  in  dispute.  United  States  v.  Eighty-four 
Boxes  of  Sugar,  7  Pet,  459. 

§  667.  Bankruptcy.— It  seems  that  final  judgments  of  the  circuit  courts,  in  cases  of  which 
they  have  concurrent  jurisdiction  with  the  district  courts  in  bankruptcy  proceedings,  may 
be  reviewed  by  the  supreme  court  on  appeal,  where  the  matter  in  controversy  exceeds  the 
sum  of  $2,000.     Stickney  v.  Wilt,  23  WaU.,  159. 
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§  668.  Slavery. —  Where  persons  held  in  slavery  petitioned  the  circuit  court  of  the  District 
of  Columbia  for  their  freedom,  and  the  decision  of  the  court  was  against  them,  it  was  held 
that  a  writ  of  error  lay  from  the  supreme  court  to  review  the  judgment,  and  that  the  limita- 
tion of  jurisdiction  to  cases  in  which  the  amount  in  dispute  did  not  exceed  $1,000  did  not 
apply,  because  the  freedom  of  the  petitioners  was  not,  to  them,  capable  of  pecuniary  com- 
putation.   Lee  V.  Lee,  8  Pet.,  47.    See  §  486. 

§  669.  Trover. —  In  an  action  of  trover,  where  the  judgment  of  the  lower  court  is  for  the 
plaintiff,  it  seems  that  its  amount  ascertains  the  amount  in  controversy.  Cooke  v,  Woodrow, 
5Cr.,  14.    See  §541. 

§  670.  Exceptions  in  favor  of  United  States.— On  appeals  and  writs  of  error  from  the 
territory  of  Wyoming,  the  matter  in  controversy  must  exceed  $1,000.  So  where  the  United 
States  brought  replevin  for  goods  in  the  hands  of  a  carrier,  but  it  was  found  that  the  carrier 
was  entitled  to  hold  the  goods  under  a  lien  for  freight,  and  judgment  went  against  the 
United  States  for  $588.16,  Tield,  that  an  appeal  would  not  lie;  that  the  case  was  not  within 
one  of  the  exceptions  in  favor  of  the  United  States,  and  in  such  cases  the  United  States  are 
not  entitled  to  privileges  beyond  those  accorded  to  private  individuals.  United  States  v. 
RaUroad  Co.,»  15  Otto,  268. 

§  67 1.  Ri^ht  to  office. —  On  a  writ  of  error  from  the  supreme  court  to  the  circuit  court  in 
a  quo  toarranto  case,  the  amount  of  the  salary  of  the  office  in  question  is  the  amount  in  contro- 
versy, even  if  such  salary  is  payable  monthly  or  quarterly.  United  States  v.  Addison,  23 
How.,  184;  United  States  v,  Addison,  6  Wall.,  296. 

§672.  A  writ  of  error  will  lie  to  a  judgment  awarding;  a  mandamus  to  restore  a  party  to 
office,  where  the  amount  in  controversy  is  sufficient ;  the  value  of  the  office  is  to  be  ascer- 
tained by  the  salary.     Columbian  Ins.  Co.  v.  Wheelwright,*  7  Wheat.,  534. 

§  673.  Important  questions  involved.— The  supreme  court  will  not  take  jurisdiction  of  a 
case  on  appeal  from  the  circuit  court  for  the  District  of  Columbia,  whicli  depends  on  the  con- 
struction of  a  statute  relating  to  the  distribution  of  the  property  of  a  testator,  where  the 
amount  in  controversy  is  less  than  $1,000,  on  the  ground  that  it  involves  a  question  of  law  of 
such  extensive  interest  and  operation  as  to  render  the  final  decision  thereof  by  the  supreme 
court  desirable.    Campbell  v.  Read,  2  Wall.,  199. 

§  674.  Amount  of  recovery  limited. —  Where  the  statute  in  express  terms  limits  the  amount 
of  the  recovery  in  an  action  to  $5,000,  there  is  no  appeal,  it  seems,  to  the  supreme  court. 
Holmes  v.  Oregon  &  California  R'y  Co.,  7  Saw.,  403. 

VI.  Appellate  Jurisdiction  over  State  Courts. 

[See  %%  77,  96,  181.] 

1.  In  General. 

Summary  —  Courts  may  exercise  their  potoer  to  the  extent  conferred,  §  675. — Section  S5  of  the 
judiciary  act  is  constitutional,  g  676. — Validity  of  United  States  statute,  §  677. — Provis* 
ions  of  a  treaty,  §  678.  —  As  to  the  form  in  which  the  final  judgment  is  rendered,  %  679.— 
Refusal  to  obey  mandate,  %  680. —  Dismissal  to  a}X)id  compliance  with  mandate,  §  681. 

§  675.  As  the  constitution  makes  it  the  duty  of  congress  to  vest  the  judicial  power  of  the 
United  States  in  the  federal  courts,  it  is  its  duty  to  vest  the  whole  power;  but  if  the  constitu- 
tion is  not  mandatory  in  this  particular,  it  cannot  be  denied  that  when  the  power  is  vested  it 
may  be  exercised  to  the  utmost  constitutional  limit.  Martin  v.  Hunter,  g§  682-729.  See 
§744. 

§  676.  The  appellate  jurisdiction  of  the  supreme  court  extends  to  cases  in  state  courts  under 
the  twenty-fifth  section  of  the  judiciary  act,  and  the  provisions  of  that  section  are  authorized 
by  the  letter  of  the  constitution.    Ibid. 

§  677.  Where  the  validity  of  a  statute  of  the  United  States  is  denied  in  a  state  court,  and 
the  judgment  rendered  is  final,  a  writ  of  en*or  lies  from  the  supreme  court.     Ibid. 

§678.  Where  the  provisions  of  a  treaty  are  drawn  in  question  in  a  state  court,  it  is  the 
decision  against  the  title  set  up  with  reference  to  the  treaty,  and  not  the  mere  abstract  con* 
struction  of  the  treaty  itself,  upon  which  the  statute  intends  to  found  the  appellate  jurisdic- 
tion of  the  supreme  court.    Ibid, 

§  679.  Whenever  the  highest  court  of  a  state,  by  any  form  of  decision,  affirms  or  denies 
the  validity  of  a  judgment  of  an  inferior  court,  over  which  it,  by  law,  can  exercise  appellate 
authority,  the  jurisdiction  of  the  supreme  court  to  review  such  decision,  if  it  involve  a  fed- 
eral question,  will,  upon  a  proper  proceeding,  attach.  It  caimot  make  any  difference  whether, 
after  an  examination  of  the  record  of  the  court  below,  such  decision  be  expressed  by  refusing 
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a  writ  of  error  or  supersedeas,  or  by  dismissing  a  writ  previously  allowed.  Williams  v, 
Bruflfy,  §§  730-736.     See  §  752. 

§  680.  But  where  the  court  of  appeals  of  Virginia  refused  a  supersedeas  to  the  lower  court, 
on  the  ground  that  its  judgment  was  right,  and  afterwards,  on  the  ground  that  it  could  not 
issue  a  supersedeas  after  the  lapse  of  two  years,  refused  to  obey  the  mandate  of  the  supreme 
court,  the  latter  revoked  its  mandate  and  entered  a  judgment  reversing  that  of  the  inferior 
court.     Ibid, 

§  681.  An  appeal  to  the  supreme  court  of  the  state  of  Missouri  was  dismissed,  and  the 
case  was  then  brought  to  this  court  on  writ  of  error.  Here  the  finding  was  for  the  plaintiff, 
the  decree  of  the  state  court  was  reversed,  and  a  mandate  was  sent  down  commanding  tho 
state  court  to  proceed  according  to  the  opinion.  The  state  court  reversed  its  former  decree, 
and  then  dismissed  the  case  on  the  ground  that  the  proceeding  should  have  been  at  law  in- 
stead of  in  equity.  Tlie  supreme  court,  holding  that  it  had  jurisdiction  of  a  second  writ  of 
error,  reversed  the  last  decree  of  the  state  court,  entered  judgment  for  the  complainant,  and 
ordered  a  writ  of  possession.    Tyler  v,  Maguire,  §§  73d-743. 

[Notes.— See  §§  744-764.] 

MARTIN  V.  HUNTER'S  LESSEK 
(1  Wheaton,  304-382.     1816.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Fa.cts. —  This  is  a  writ  of  error  from  the  court  of  appeals  of 
Virginia,  founded  upon  the  refusal  of  that  court  to  obey  the  mandate  of  this 
court,  requiring  the  judgment  rendered  in  this  very  cause,  at  February  term, 
1813,  to  be  carried  into  due  execution. 

§  682.  Appellate  jurisdiHion  of  the  supreme  court  of  tlie  United  States  under 
the  twenty-fifth  section  of  tlie  judiciary  act. 

The  following  is  the  judgment  of  the  court  of  appeals  rendered  on  the  man- 
date: '*  The  court  is  unanimously  of  opinion  that  the  appellate  power  of  the 
supreme  court  of  the  United  States  does  not  extend  to  this  court,  under  a  spund 
construction  of  the  constitution  of  the  United  States;  that  so  much  of  the 
twenty-fifth  section  of  the  act  of  congress  to  establish  the  judicial  courts  of 
the  United  States  as  extends  the  appellate  jurisdiction  of  the  supreme  court 
to  this  court  is  not  in  pursuance  of  the  constitution  of  the  United  States;  that 
the  writ  of  error  in  this  cause  was  improvidently  allowed  under  the  authority 
of  that  act;  that  the  proceedings  thereon  in  the  supreme  court  were  coram  nan 
judice^  in  relation  to  this  court,  and  that  obedience  to  its  mandate  be  declined 
by  the  court." 

The  questions  involved  in  this  judgment  are  of  great  importance  and  delicacy. 
Perhaps  it  is  not  too  much  to  affirm,  that,  upon  their  right  decision,  rest  some 
of  the  most  solid  principles  which  have  hitherto  been  supposed  to  sustain  and 
protect  the  constitution  itself.  The  great  respectability,  too,  of  the  court  whose 
decisions  we  are  called  upon  to  review,  and  the  entire  deference  which  we  en- 
tertain for  the  learning  and  ability  of  that  court,  add  much  to  the  difficulty  of 
the  task  which  has  so  unwelcomely  fallen  u[X)n  us.  It  is,  however,  a  source  of 
consolation  that  we  have  had  the  assistance  of  most  able  and  learned  argu- 
ments to  aid  our  inquiries;  and  that  the  opinion  which  is  now  to  be  pronounced 
has  been  weighed  with  every  solicitude  to  come  to  a  correct  result,  and  matured 
after  solemn  deliberation.  Before  proceeding  to  the  principal  questions,  it  may 
not  be  unfit  to  dispose  of  some  preliminary  considerations  which  have  grown 
out  of  the  arguments  at  the  bar. 

§  683,  How  tlie  constitution  of  the  United  States  was  form^.  Might  of  the 
jpeople  to  form  a  government 

The  constitution  of  the  United  States  was  ordained  and  established,  not  by 
the  states  in  their  sovereign  capacities,  but  emphatically,  as  the  preamble  of 
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the  constitution  declares,  by  "  the  people  of  the  United  States."  There  can  be 
no  doubt  that  it  was  competent  to  the  people  to  invest  the  general  government 
with  all  the  powers  which  they  might  deem  proper  and  necessary ;  to  extend 
or  restrain  these  powers  according  to  their  own  good  pleasure,  and  to  give  them 
a  paramount  and  supreme  authority.  As  little  doubt  can  there  be,  that  the 
people  had  a  right  to  prohibit  to  the  states  the  exercise  of  any  powers  which 
were,  in  their  judgment,  incompatible  with  the  objects  of  the  general  compact; 
to  make  the  powers  of  the  state  governments,  in  given  cases,  subordinate  to 
those  of  the  nation,  or  to  reserve  to  themselves  those  sovereign  authorities 
which  they  might  not  choose  to  delegate  to  either.  The  constitution  was  not 
therefore  necessarily  carved  out  of  existing  state  sovereignties,  nor  a  surrender 
of  powers  already  existing  in  state  institutions,  for  the  powers  of  the  states 
depend  upon  their  own  constitutions;  and  the  people  of  every  state  had  the 
right  to  modify  and  restrain  them,  according  to  their  own  views  of  policy  or 
principle.  On  the  other  hand,  it  is  perfectly  clear  that  the  sovereign  powers 
vested  in  the  state  governments,  by  their  respective  constitutions,  remained  un- 
altered and  unimpaired,  except  so  far  as  they  were  granted  to  the  government 
of  the  United  States. 

§  684.  Powers  granted  hy  the  constitution. 

These  deductions  do  not  rest  upon  general  reasoning,  plain  and  obvious  as 
they  seem  to  be.  They  have  been  positively  recognized  by  one  of  the  articles 
in  amendment  of  the  constitution,  which  declares  that  "  the  powers  not  dele- 
gated to  the  United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people."  The  govern- 
ment, then,  of  the  United  States,  can  claim  no  powers  which  are  not  granted 
to  it  by  the  constitution,  and  -the  powers  actually  granted  must  be  such  as  are 
expressly  given,  or  given  by  necessary  implication.  On  the  other  hand,  this 
instrument,  like  every  other  grant,  is  to  have  a  reasonable  construction,  accord- 
ing to  the  import  of  its  terras;  and  where  a  power  is  expressly  given  in  general 
terms,  it  is  not  to  be  restrained  to  particular  cases,  unless  that  construction 
grows  out  of  the  context  expressly,  or  by  necessary  implication.  The  words 
are  to  be  taken  in  their  natural  and  obvious  sense,  and  not  in  a  sense  unreason- 
ably restricted  of  enlarged. 

§  685.  Oenerality  of  the  constitution. 

The  constitution  unavoidably  deals  in  general  language.  It  did  not  suit  the 
purposes  of  the  people,  in  framing  this  great  charter  of  our  liberties,  to  provide 
for  minute  specifications  of  its  powers,  or  to  declare  the  means  by  which  those 
powers  should  be  carried  into  execution.  It  was  foreseen  that  this  would  be  a 
perilous  and  difficult,  if  not  an  impracticable,  task.  The  instrument  was  not 
intended  to  provide  merely  for  the  exigencies  of  a  few  years,  but  was  to  endure 
through  a  long  lapse  of  ages,  the  events  of  which  were  locked  up  in  the  inscru- 
table purposes  of  Providence.  It  could  not  be  foreseen  what  new  changes  and 
modifications  of  power  might  be  indispensable  to  eflFectuate  the  general  objects 
of  the  charter;  and  restrictions  and  specifications,  which  at  the  present  might 
seem  salutary,  might,  in  the  end,  prove  the  overthrow  of  the  system  itself. 
Hence  its  powers  are  expressed  in  general  terms,  leaving  to  the  legislature, 
from  time  to  time,  to  adopt  its  own  means  to  effectuate  legitimate  objects,  and 
to  mould  and  model  the  exercise  of  its  powers,  as  its  own  wisdom  and  the  pub- 
lic interests  should  require.  With  these  principles  in  view,  principles  in  respect 
to  which  no  difference  ot  opinion  ought  to  be  indulged,  let  us  now  proceed  to  the 
interpretation  of  the  constitution,  so  far  as  regards  the  great  points  in  controversy. 
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§  686,  The  judicial  power  of  the  United  States^  wJiere  vested  and  how  far  it 
extends. 

The  third  article  of  the  oonstitution  is  that  which  must  principally  attract 
our  attention.  The  first  section  declares,  "the  judicial  power  of  the  United 
States  shall  b^  vested  in  one  supreme  court,  and  in  such  other  inferior  courts  as 
the  congress  may,  from  time  to  time,  ordain  and  establish."  The  second  section 
declares  that  "  the  judicial  power  shall  extend  to  all  cases  in  law  or  equity 
arising  under  this  constitution,  the  laws  of  the  United  States,  and  the  treaties 
made  or  which  shall  be  made  under  their  authority ;  to  all  cases  affecting  am- 
bassadors, other  public  ministers  and  consuls;  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies  to  which  the  United  States  shall  be 
a  party;  to  controversies  between  two  or  more  states;  between  a  state  and 
citizens  of  another  state;  between  citizens  of  different  states;  between 
citizens  of  the  same  state  claiming  lands  under  the  grants  of  different  states; 
and  between  a  state  or  the  citizens  thereof,  and  foreign  states,  citizens  or  sub- 
jects." It  then  proceeds  to  declare  that,  "  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in  which  a  state  shall  be  a  party, 
the  supreme  court  shall  have  original  jurisdiction.  In  all  the  other  cases  before 
mentioned  the  supreme  court  shall  have  appellate  jurisdiction  both  as  to  law 
and  fact,  with  such  exceptions  and  under  such  regulations  as  the  congress  shall 
make."  Such  is  the  language  of  the  article  creating  and  defining  the  judicial 
power  of  the  United  States.  It  is  the  voice  of  the  whole  American  people  sol- 
emnly declared  in  establishing  one  great  department  of  that  government  which 
was,  in  many  respects,  national  and  in  all  supreme.  It  is  a  part  of  the  very 
same  instrument  which  was  to  act  not  merely  upon  individuals  but  upon  states; 
and  to  deprive  them  altogether  of  the  exercise  of  some  powers  of  sovereignty, 
and  to  restrain  and  regulate  them  in  the  exercise' of  others. 

§  687,  Article  111,  section  ^,  of  the  constitution  mandatory. 

Let  this  article  be  carefully  weighed  and  considered.  The  language  of  the 
article  throughout  is  manifestly  designed  to  be  mandatory  upon  the  legisla- 
ture. Its  obligatory  force  is  so  imperative  that  congress  could  not,  without  a 
violation  of  its  duty,  have  refused  to  carry  it  into  operation.  The  judicial 
power  of  the  United  States  shall  be  vested  (not  may  be  vested)  in  one  supreme 
court,  and  in  such  inferior  courts  as  congress  may,  from  time  to  time,  ordain 
and  establish.  Could  congress  have  lawfully  refused  to  create  a  supreme  court 
or  to  vest  in  it  the  constitutional  jurisdiction  ?  "  The  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at 
stated  times,  receive  for  their  services  a  compensation  which  shall  not  be  di- 
minished during  their  .continuance  in  office."  Could  congress  create  or  limit 
any  other  tenure  of  the  judicial  office?  Could  they  refuse  to  pay,  at  stated 
times,  the  stipulated  salary,  or  diminish  it  during  their  continuance  in  office? 
But  one  answer  can  be  given  to  these  questions;  it  must  be  in  the  negative. 
The  object  of  the  constitution  was  to  establish  three  great  departments  of  gov- 
ernment—  the  legislative,  the  executive  and  the  judicial  departments.  The  first 
was  to  pass  laws,  the  second  to  approve  and  execute  them,  and  the  third  to  ex- 
pound and  enforce  them.  Without  the  latter  it  would  be  impossible  to  carry 
into  effect  some  of  the  express  provisions  of  the  constitution.  How,  otherwise^ 
could  crimes  against  the  United  States  be  tried  and  punished?  How  could 
causes  between  two  states  be  heard  and  determined?  The  judicial  power  must, 
therefore,  be  vested  in  some  court  by  congress;  and  to  suppose  that  it  was  not 
an  obligation  binding  on  them,  but  might  at  their  pleasure  be  omitted  or  de- 
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clined,  is  to  suppose  that  under  the  sanction  of  the  constitution  they  might  de- 
feat the  constitution  itself.  A  construction  which  would  lead  to  such  a  result 
cannot  be  sound. 

§  688, '  The  hnperative  language  of  the  constittitian. 

The  same  expression,  "shall  be  vested,"  occurs  in  other  parts  of  the  constitution 
in  defining  the  powers  of  the  other  co-ordinate  branches  of  the  government. 
The  first  article  declares  that  "  all  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States."  Will  it  be  contended  that  the 
legislative  power  is  not  absolutely  vested ;  that  the  words  merely  refer  to  some 
future  act,  and  mean  only  that  the  legislative  power  may  hereafter  be  vested? 
The  second  article  declares  that  "  the  executive  power  shall  be  vested  in  a  pres- 
ident of  the  United  States  of  America."  Could  congress  vest  it  in  any  other 
person,  or  is  it  to  await  their  good  pleasure  whether  it  is  to  vest  at  all?  It  is 
apparent  that  such  a  construction  in  either  case  would  be  utterly  inadmissible.. 
Why,  then,  is  it  entitled  to  a  better  support  in  reference  to  the  judicial  depart- 
ment? 

§  689.  Duti/  of  congress  to  vest  the  whole  judicial  power. 

If,  then,  it  is  the  duty  of  congress  to  vest  the  judicial  power  of  the  United 
States,  it  is  a  duty  to  vest  the  whole  judicial  power.  The  language,  if  impera- 
tive as  to  one  part,  is  imperative  as  to  all.  If  it  were  otherwise,  this  anomaly 
would  exist,  that  congress  might  successively  refuse  to  vest  the  jurisdiction  in 
any  one  class  of  cases  enumerated  in  the  constitution,  and  thereby  defeat  the 
jurisdiction  as  to  all ;  for  the  constitution  has  not  singled  out  any  class  on  which 
congress  are  bound  to  act  in  preference  to  others. 

§  690.  Congress  must  establish  as  well  inferior  courts  as  a  supreme  court. 

The  next  consideration  is  as  to  the  courts  in  which  the  judicial  power  shall 
be  vested.  It  is  manifest  that  a  supreme  court  must  be  established ;  but  whether 
it  be  equally  obligatory  to  establish  inferior  courts,  is  a  question  of  some  diffi- 
culty. If  congress  may  lawfully  omit  to  establish  inferior  courts,  it. might  fol- 
low that  in  some  of  the  enumerated  cases  the  judicial  power  could  nowhere 
exist.  The  supreme  court  can  have  original  jurisdiction  in  two  classes  of  cases 
only,  namely,  in  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  in  cases  in  which  a  state  is  a  party.  Congress  cannot  vest  any  por- 
tion of  the  judicial  power  of  the  United  States,  except  in  courts  ordained  and 
established  by  itself;  and  if  in  any  of  the  cases  enumerated  in  the  constitution 
the  state  courts  did  not  then  possess  jurisdiction,  the  appellate  jurisdiction  of 
the  supreme  court  (admitting  that  it  could  act  on  state  courts)  could  not  reach 
those  cases,  and  consequently  the  injunction  of  the  constitution,  that  the  judi- 
cial power  "shall  be  vested,"  would  be  disobeyed.  It  would  seem,  therefore, 
to  follow,  that  congress  are  bound  to  create  some  inferior  courts  in  which  to 
vest  all  that  jurisdiction  which,  under  the  constitution,  is  exclusively  vested  in 
the  United  States,  and  of  which  the  supreme  court  cannot  take  original  cogni- 
zance. They^  might  establish  one  or  more  inferior  courts;  they  might  parcel 
out  the  jurisdiction  among  such  courts,  from  time  to  time,  at  their  own  pleas- 
ure. But  the  whole  judicial  power  of  the  United  States  should  be,  at  all 
times,  vested  either  in  an  original  or  appellate  form,  in  some  courts  created 
under  its  authority. 

§  691.  The  judicial  power  ^^sh^U'*'*  extend^  not  ^^may^^  extend. 

This  constrviction  will  be  fortified  by  an  attentive  examination  of  the  second 
section  of  the  third  article.     The  words  are,  "  the  judicial  power  shall  extend," 
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«tc.  Much  minute  and  elaborate  criticism  has  been  employed  upon  these 
words.  It  has  been  argued  that  they  are  equivalent  to  the  words  "  may  ex- 
tend" and  that  "extend"  means  to  widen  to  new  cases  not  before  within  the 
scope  of  the  power.  For  the  reasons  which  have  been  already  stated,  we  are 
of  opinion  that  the  words  are  used  in  an  imperative  sense.  They  import  an 
absolute  grant  of  judicial  power.  They  cannot  have  a  relative  signification 
applicable  to  powers  already  granted;  for  the  American  people  had  not  made 
any  previous  grant.  The  constitution  was  for  a  new  government,  organized 
with  new  substantive  powers,  and  not  a  mere  supplementary  charter  to  a  gov- 
ernment already  existing.  The  confederation  was  a  compact  between  states; 
and  its  structure  and  powers  were  wholly  unlike  those  of  the  national  govern- 
ment. The  constitution  was  an  act  of  the  people  of  the  United  States  to 
supersede  the  confederation,  and  not  to  be  engrafted  on  it  as  a  stock  through 
which  it  was  to  receive  life  and  nourishment. 

If,  indeed,  the  relative  signification  could  be  fixed  upon  the  term  "  extend," 
it  could  not,  as  we  shall  hereafter  see,  subserve  the  purposes  of  the  argument 
in  support  of  which  it  has  been  adduced.  This  imperative  sense  of  the  words 
"shall  extend  "  is  strengthened  by  the  context.  It  is  declared  that  "in  all 
cases  affecting  ambassadors,  etc.,  that  the  supreme  court  shall  have  original 
jurisdiction."  Could  congress  withhold  original  jurisdiction  in  these  cases  from 
the  supreme  court?  The  clause  proceeds:  "In  all  the  other  cases  before  men- 
tioned, the  supreme  court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations,  as  the  congress  shall 
make."  The  very  exception  here  shows  that  the  framers  of  the  constitu- 
tion used  the  words  in  an  imperative  sense.  What  necessity  could  there  exist 
for  this  exception  if  the  preceding  words  were  not  used  in  that  sense?  With- 
out such  exception  congress  would,  by  the  preceding  words,  have  possessed  a 
complete  power  to  regulate  the  appellate  jurisdiction,  if  the  language  were 
only  equivalent  to  the  words  "  may  have  "  appellate  jurisdiction.  It  is  appar- 
ent, then,  that  the  exception  was  intended  as  a  limitation  upon  the  preceding 
words,  to  enable  congress  to  regulate  and  restrain  the  appellate  power,  as  the 
public  interests  might  from  time  to  time  require. 

§  692.  Imperative  language  in  other  clauses. 

Other  clauses  in  the  constitution  might  be  brought  in  aid  of  this  construc- 
tion ;  but  a  minute  examination  of  them  cannot  be  necessary,  and  would  occupy 
too  much  time.  It  will  be  found  that  whenever  a  particular  object  is  to  be 
eflfected,  the  language  of  the  constitution  is  always  imperative,  and  cannot  be 
disregarded  without  violating  the  first  principles  of  public  duty.  On  the  other 
hand,  the  legislative  powers  are  given  in  language  which  implies  discretion,  as 
from  the  nature  of  legislative  power  such  a  discretion  must  ever  be  exercised. 

§  693 •  All  cases  enumerated  in  the  constitution  subject  to  the  judicial  power 
of  the  United  States. 

It  being,  then,  established  that  the  language  of  this  clause  is  imperative,  the 
next  question  is  as  to  the  cases  to  which  it  shall  apply.  The  answer  is  found 
in  the  constitution  itself,  The  judicial  power  shall  extend  to  all  the  cases  enu- 
merated in  the  constitution.  As  the  mode  is  not  limited,  it  may  extend  to  all 
such  cases,  in  any  form,  in  which  judicial  power  may  be  exercised.  It  may, 
therefore,  extend  to  them  in  the  shape  of  original  or  appellate  jurisdiction,  or 
both;  for  there  is  nothing  in  the  nature  of  the  cases  which  binds  to  the  exer- 
cise of  the  one  in  preference  to  the  other. 
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§  694.    When  exclusive,  and  when  exclusive  at  the  election  of  congress. 

In  what  cases,  if  any,  is  this  judicial  power  exclusive,  or  exclusive  at  the 
election  of  congress?  It  will  be  observed  that  there  are  two  classes  of  cases 
enumerated  in  the  constitution,  between  which  a  distinction  seems  to  be  drawn. 
The  first  class  includes  cases  arising  under  the  constitution,  laws  and  treaties  of 
the  United  States;  cases  aflfecting  ambassadors,  other  public  ministers  and  con- 
suls, and  cases  of  admiralty  and  maritime  jurisdiction.  In  this  class  the  expres- 
sion is,  and  that  the  judicial  power  shall  extend  to  all  cases;  but  in  the  subse- 
quent part  of  the  clause  which  embraces  all  the  other  cases  of  national  cognizance, 
and  forms  the  second  class,  the  word  "all"  is  dropped  seemingly  ex  industria. 
Here  the  judicial  authority  is  to  extend  to  controversies  (not  to  all  controversies) 
to  which  the  United  States  shall  be  a  party,  etc.  From  this  difference  of  phrase- 
ology perhaps  a  diflference  of  constitutional  intention  may,  with  propriety,  be 
inferred.  It  is  hardly  to  be  presumed  that  the  variation  in  the  language  could 
have  been  accidental.  It  must  have  been  the  result  of  some  determinate  reason ; 
and  it  is  not  very  diflBicult  to  find  a  reason  sufficient  to  support  the  apparent 
change  of  intention.  In  respect  to  the  first  class,  it  may  well  have  been  the  in- 
tention of  the  framers  of  the  constitution  imperatively  to  extend  the  judicial 
power  either  in  an  original  or  appellate  form  to  all  cases;  and  in  the  latter  class 
to  leave  it  to  congress  to  qualify  the  jurisdiction,  original  or  appellate,  in  such 
manner  as  public  policy  might  dictate. 

§  696.  Cases  under  the  constitution,  laws  and  treaties  of  the  United  States. 

The  vital  importance  of  the  cases  enumerated  in  the  first  class  to  the  national 
sovereignty  might  warrant  such  a  distinction.  In  the  first  place,  as  to  cases 
arising  under  the  constitution,  laws  and  treaties  of  the  United  States.  Ilere  the 
state  courts  could  not  ordinarily  possess  a  direct  jurisdiction.  The  jurisdiction 
over  such  cases  could  not  exist  in  the  state  courts  previous  to  the  adoption  of 
the  constitution,  and  it  could  not  afterwards  be  directly  conferred  on  them ;  for 
the  constitution  expressly  requires  the  judicial  power  to  be  vested  in  courts  or- 
dained and  established  by  the  United  States.  This  class  of  cases  would  em- 
brace civil  as  well  as  criminal  jurisdiction,  and  affect  not  only  our  internal 
policy,  but  our  foreign  relations.  It  would,  therefore,  be  perilous  to  restrain  it 
in  any  manner  whatsoever,  inasmuch  as  it  might  hazard  the  national  safety.  The 
same  remarks  may  be  urged  as  to  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  who  are  emphatically  placed  under  the  guardianship  of 
the  law  of  nations;  and  as  to  cases  of  admiralty  and  maritime  jurisdiction,  the 
admiralty  jurisdiction  embraces  all  questions  of  prize  and  salvage,  in  the  cor- 
rect adjudication  of  which  foreign  nations  are  deeply  interested;  it  embraces 
also  maritime  torts,  contracts  and  offenses,  in  which  the  principles  of  the  law 
and  comity  of  nations  often  form  an  essential  inquiry.  All  these  cases,  then, 
enter  into  the  national  policy,  affect  the  national  rights,  and  may  compromit 
the  national  sovereignty.  The  original  or  appellate  jurisdiction  ought  not, 
therefore,  to  be  restrained,  but  should  be  commensurate  with  the  mischiefs 
intended  to  be  remedied,  and,  of  course,  should  extend  to  all  cases  whatsoever. 

§  696.  Controversies  in  which  ttie  United  States  may  be  a  party. 

A  different  policy  might  well  be  adopted  in  reference  to  the  second  class  of 
cases;  for  although  it  might  be  fit  that  the  judicial  power  should  extend  to  all 
controversies  to  which  the  United  States  should  be  a  party,  yet  this  power 
might  not  have  been  imperatively  given,  lest  it  should  imply  a  right  to  take  cogni- 
zance of  original  suits  brought  against  the  United  States  as  defendants  in  their 
own  courts.    It  might  not  have  been  deemed  proper  to  submit  the  sovereignty 
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of  the  United  States,  against  their  own  will,  to  judicial  cognizance,  either  to  en- 
force rights  or  to  prevent  wrongs;  and  as  to  the  other  cases  of  the  second  class, 
they  might  well  be  left  to  be  exercised  under  the  exceptions  and  regulations 
which  congress  might  in  their  wisdom  choose  to  apply.  It  is  also  worthy  of  re- 
jnark,  that  congress  seem, in  a  good  degree,  in  the  establishment  of  the  present 
judicial  system,  to  have  adopted  this  distinction.  In  the  first  class  of  cases  the 
jurisdiction  is  not  limited  except  by  the  subject  matter;  in  the  second  it  is  made 
materially  to  depend  upon  the  value  in  controversy.  We  do  not,  however, 
profess  to  place  any  implicit  reliance  upon  the  distinction  which  has  here  been 
stated  and  endeavored  to  be  illustrated.  It  has  the  rather  been  brought  into  view 
in  deference  to  the  legislative  opinion,  which  has  so  long  acted  upon  and  en- 
forced this  distinction.  But  there  is  certainly  vast  weight  in  the  argument 
which  has  been  urged,  that  the  constitution  is  imperative  upon  congress  to  vest 
all  the  judicial  power  of  the  United  States,  in  the  shape  of  original  jurisdiction, 
in  the  supreme  and  inferior  courts  created  under  its  own  authority.  At  all 
events,  whether  the  one  construction  or  the  other  prevail,  it  is  manifest  that 
the  judicial  power  of  the  United  States  is  unavoidably,in  some  cases,  exclusive 
of  all  state  authority,  and  in  all  others  may  be  made  so  at  the  election  of  con- 
gress. No  part  of  the  criminal  jurisdiction  of  the  United  States  can,  consist- 
ently with  the  constitution,  be  delegated  to  state  tribunals.  The  admiralty 
and  maritime  jurisdiction  is  of  the  same  exclusive  cognizance ;  and  it  can  only  be 
in  those  cases  where,  previous  to  the  constitution,  state  tribunals  possessed  juris- 
diction independent  of  national  authority,  that  they  can  now  constitutionally 
exercise  a  concurrent  jurisdiction.  Congress,  throughout  the  judicial  act  (1 
Stats,  at  Large,  73),  and  particularly  in  the  ninth,  eleventh  and  thirteenth  sec- 
tions, have  legislated  upon  the  supposition  that,  in  all  the  cases  to  which  the 
judicial  powers  of  the  United  States  extended,  they  might  rightfully  vest  ex- 
clusive jurisdiction  in  their  own  courts.  But  even  admitting  that  the  language 
of  the  constitution  is  not  mandatory,  and  that  congress  may  constitutionally 
omit  to  vest  the  judicial  power  in  courts  of  the  United  States,  it  cannot  be 
denied  that  when  it  is  vested  it  may  be  exercised  to  the  utmost  constitutional 
extent. 

§  697.  The  appellate  jurisdiction  of  the  United  States  courts. 

This  leads  us  to  the  consideration  of  the  great  question  as  to  the  nature  and 
extent  of  the  appellate  jurisdiction  of  the  United  States.  We  have  already 
seen  that  appellate  jurisdiction  is  given  by  the  constitution  to  the  supreme 
court  in  all  cases  where  it  has  not  original  jurisdiction,  subject,  however,  to 
such  exceptions  and  regulations  as  congress  may  prescribe.  It  is,  therefore, 
capable  of  embracing  every  case  enumerated  in  the  constitution  which  is  not 
exclusively  to  be  decided  by  way  of  original  jurisdiction.  But  the  exercise 
of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms  of  the  consti- 
tution to  the  supreme  court.  There  can  be  no  doubt  that  congress  may  create 
a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest  appellate  as 
well  as  original  jurisdiction.  The  judicial  power  is  delegated  by  the  constitu- 
tion in  the  most  general  terms,  and  may,  therefore,  be  exercised  by  congress 
under  every  variety  of  form  of  appellate  or  original  jurisdiction.  And  as 
there  is  nothing  in  the  constitution  which  restrains  or  limits  this  power,  it 
must,  therefore,  in  all  other  cases,  subsist  in  the  utmost  latitude  of  which,  in 
its  own  nature,  it  is  susceptible.  As,  then,  by  the  terms  of  the  constitution, 
the  appellate  jurisdiction  is  not  limited  as  to  the  supreme  court,  and  as  to  this 
court  it  may  be  exercised  in  all  other  cases  than  those  of  which  it  has  original 
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cognizance^  what  is  there  to  restrain  its  exercise  over  state  tribunals  in  the 
enumerated  cases?  The  appellate  power  is  not  limited  by  the  terms  of  the 
third  article  to  an\^  particular  courts.  The  words  are,  "the  judicial  power 
(which  includes  appellate  power)  shall  extend  to  all  cases/'  etc.,  and  "  in  all 
other  cases  before  mentioned  the  supreme  court  shall  have  appellate  jurisdic- 
tion.*' It  is  the  case,  then,  and  not  the  court  that  gives  the  jurisdiction.  If 
the  judicial  power  extends  to  the  case,  it  will  be  in  vain  to  search  in  the  letter 
of  the  constitution  for  any  qualification  as  to  the  tribunal  where  it  depends. 
It  is  incumbent,  then,  upon  those  who  assert  such  a  qualification,  to  show  its 
existence  by  necessary  implication.  If  the  text  be  clear  and  distinct,  no  re- 
striction  upon  its  plain  and  obvious  import  ought  to  be  admitted,  unless  the 
inference  be  irresistible. 

§  698.  AppeUaie  jurisdiction  u  exclusive  where  it  exists  at  alls 

If  the  constitution  meant  to  limit  the  appellate  jurisdiction  to  cases  pending 
in  the  courts  of  the  United  States,  it  would  necessarily  follow  that  the  juri&- 
diction  of  these  courts  would,  in  all  the  cases  enumerated  in  the  constitution^ 
be  exclusive  of  state  tribunals.  How  otherwise  could  the  jurisdiction  extend 
to  all  cases  arising  under  the  constitution,  laws  and  treaties  of  the  United 
States,  or  to  all  cases  of  admiralty  and  maritime  jurisdiction?  If  some  of  these 
cases  might  be  entertained  by  state  tribunals,  and  no  appellate  jurisdiction  as 
to  them  should  exist,  then  the  appellate  power  would  not  extend  to  all,  but  to 
some,  cases.  If  state  tribunals  might  exercise  concurrent  jurisdiction  over  all 
or  some  of  the  other  classes  of  cases  in  the  constitution  without  control,  then 
the  appellate  jurisdiction  of  the  United  States  might,  as  to  such  cases,  have  no 
real  existence,  contrary  to  the  manifest  intent  of  the  constitution.  Under  such 
circumstances,  to  give  effect  to  the  judicial  power,  ibmust  be  construed  to  be 
exclusive;  and  this  not  only  when  the  casus  fmUris  should  arise  directly,  but 
when  it  should  arise,  incidentally,  in  cases  pending  in  state  courts.  This  con- 
struction would  abridge  the  jurisdiction  of  such  court  far  more  than  has  been 
ever  contemplated  in  any  act  of  congress. 

§  699.  The  appellate  jurisdiction  of  the  supreme  court  depends  upon  the  case^ 
not  the  tribunal  below. 

On  the  other  hand,  if,  as  has  been  contended,  a  discretion  be  vested  in  con- 
gress to  establish,  or  not  to  establish,  inferior  courts  at  their  own  pleasure,  and 
congress  should  not  establish  such  courts,  the  appellate  jurisdiction  of  the  su- 
preme court  would  have  nothing  to  act  upon,  unless  it  could  act  upon  cases 
pending  in  the  state  courts.  Under  such  circumstances,  it  must  be  held  that 
the  appellate  power  would  extend  to  state  courts;  for  the  constitution  is  per- 
emptory that  it  shall  extend  to  certain  enumerated  cases,  which  cases  could 
exist  in  no  other  courts.  Any  other  construction,  upon  this  supposition,  would 
involve  this  strange  contradiction,  that  a  discretionary  power  vested  in  con- 
gress, and  which  they  might  rightfully  omit  to  exercise,  would  defeat  the  abso- 
lute injunctions  of  the  constitution  in  relation  to  the  whole  appellate  power. 

§  700.  Cases  described  in  t/ie  constitution  as  of  federal  jurisdiction  may  arise 
in  state  Cf)urts> 

But  it  is  plain  that  the  framers  of  the  constitution  did  contemplate  that 
cases  within  the  judicial  cognizance  of  the  United  States  not  only  might  but 
would  arise  in  the  state  courts,  in  the  exercise  of  their  ordinary  jurisdiction. 
With  this  view,  the  sixth  article  declares  that  "  this  constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United  States,  shall 
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be  the  supreme  law  of  the  land,  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding."  It  is  obvious  that  this  obligation  is  imperative  upon  the 
state  judges  in  their  oflScial,  and  not  merely  in  their  private,  capacities.  From 
the  very  nature  of  their  judicial  duties  they  would  be  called  upon  to  pronounce 
the  law  applicable  to  the  case  in  judgment.  They  were  not  to  decide  merely 
according  to  the  laws  or  constitution  of  the  state,  but  according  to  the  consti- 
tution, laws  and  treaties  of  the  United  States,  "  the  supreme  law  of  the  land.'^ 
A  moment's  consideration  will  show  us  the  necessity  and  propriety  of  this  pro- 
vision in  cases  where  the  jurisdiction  of  the  state  courts  is  unquestionable. 
Suppose  a  contract  for  the  payment  of  money  is  made  between  citizens  of  the 
same  state,  and  performance  thereof  is  sought  in  the  courts  of  that  state ;  no 
person  can  doubt  that  the  jurisdiction  completely  and  exclusively  attaches,  in 
the  first  instance,  to  such  courts.  Suppose,  at  the  trial,  the  defendant  set3  up 
in  his  defense  a  tender  under  a  state  law,  making  paper  money  a  good  tender, 
or  a  state  law,  impairing  the  obligation  of  such  contract,  which  law,  if  bind- 
ing, would  defeat  the  suit.  The  constitution  of  the  United  States  has  declared 
that  no  state  shall  make  any  thing  but  gold  or  silver  coin  a  tender  in  payment 
of  debts,  or  pass  a  law  impairing  the  obligation  of  contracts.  If  congress 
shall  not  have  passed  a  law  providing  for  the  removal  of  such  a  suit  to  the 
courts  of  the  United  States,  must  not  the  state  court  proceed  to  hear  and  de- 
termine it?  Can  a  mere  plea  in  defense  be  of  itself  a  bar  to  further  proceed- 
ings, so  as  to  prohibit  an  inquiry  into  its  truth  or  legal  propriety,  when  no 
other  tribunal  exists  to  whom  judicial  cognizance  of  such  cases  is  confided  ? 
Suppose  an  indictment  for  a  crime  in  a  state  court,  and  the  defendant  should 
allege  in  his  defense  that  the  crime  was  created  by  an  ex  post  facto  act  of  the 
state,  must  not  the  state  court,  in  the  exercise  of  a  jurisdiction  which  has  al- 
ready rightfully  attached,  have  a  right  to  pronounce  on  the  validity  and  suflB- 
ciency  of  the  defense?  It  would  be  extremely  difficult,  upon  any  legal 
principles,  to  give  a  negative  answer  to  these  inquiries.  Innumerable  instances 
of  the  same  sort  might  be  stated  in  illustration  of  the  position;  and  unless  the 
state  courts  could  sustain  jurisdiction  in  such  cases,  this  clause  of  the  sixth 
article  would  be  without  meaning  or  effect,  and  public  mischiefs  of  a  most 
enormous  magnitude  would  inevitably  ensue. 

It  must,  therefore,  be  conceded  that  the  constitution  not  only  contemplated^ 
but  meant  to  provide  for  cases  within  the  scope  of  the  judicial  power  of  the 
United  States,  which  might  yet  depend  before  state  tribunals.  It  was  foreseen 
that,  in  the  exercise  of  their  ordinary  jurisdiction,  state  courts  would  incident- 
ally take  cognizance  of  cases  arising  under  the  constitution,  the  laws  and 
treaties  of  the  United  States.  Yet  to  all  these  cases  the  judicial  power,  by  the 
very  terms  of  the  constitution,  is  to  extend.  It  cannot  extend  by  original  ju- 
risdiction if  that  was  already  rightfully  and  exclusively  attached  in  the  state 
courts,  which  (as  has  been  already  shown)  may  occur;  it  must  therefore  ex- 
tend by  appellate  jurisdiction,  or  not  at  all.  It  would  seem  to  follow  that  the 
appellate  power  of  the  United  States  must,  in  such  cases,  extend  to  state  tri- 
bunals; and  if  in  such  cases,  there  is  no  reason  why  it  should  not  equally  at- 
tach upon  all  others  within  the  purview  of  the  constitution. 

§  701.  Appellate  jurisdiction  over  state  courts  not  inconsistent  with  the  spirit 
of  the  constitution. 

It  has  been  argued  that  such  an  appellate  jurisdiction  over  state  courts  is  in- 
consistent with  the  genius  of  our  governments,  and  the  spirit  of  the  oonstitn- 
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tion.  That  the  latter  was  never  designed  to  act  upon  state  sovereignties,  but 
only  upon  the  people,  and  that,  if  the  power  exists,  it  will  materially  impair 
the  sovereignty  of  the  states  and  the  independence  of  their  courts.  We  can- 
not yield  to  the  force  of  this  reasoning;  it  assumes  principles  which  we  cannot 
admit,  and  draws  conclusions  to  which  we  do  not  yield  our  assent.  It  is  a 
mistake  that  the  constitution  was  not  designed  to  operate  upon  states  in  their 
corporate  capacities.  It  is  crowded  with  provisions  which  restrain  or  annul 
the  sovereignty  of  the  states  in  some  of  the  highest  branches  of  their  preroga- 
tives. The  tenth  section  of  the  first  article  contains  a  long  list  of  disabilities 
and  prohibitions  imposed  upon  the  states.  Surely,  when  such  essential  por- 
tions of  state  sovereignty  are  taken  away,  or  prohibited  to  be  exercised,  it  can- 
not be  correctly  asserted  that  the  constitution  does  not  act  upon  the  states. 
The  language  of  the  constitution  is  also  imperative  upon  the  states  as  to 
the  performance  of  many  duties.  It  is  imperative  upon  the  state  legisla- 
tures to  make  laws  prescribing  the  time,  places  and  manner  of  holding  elec- 
tions for  senators  and  representatives,  and  for  electors  of  president  and 
vice-president.  And  in  these,  as  well  as  some  other  cases,  congress  has  a  right 
to  revise,  amend  or  supersede  the  laws  which  may  be  passed  by  state  legisla- 
tures. When,  therefore,  the  states  are  stripped  of  some  of  the  highest  attri- 
butes of  sovereignty,  and  the  same  are  given  to  the  United  States;  when  the 
legislatures  of  the  states  are,  in  some  respects,  under  the  control  of  congress^ 
and  in  every  case  are,  under  the  constitution,  bound  by  the  paramount  author- 
ity of  the  United  States,  it  is  certainly  difficult  to  support  the  argument  that 
the  appellate  power  over  the  decisions  of  state  courts  is  contrary  to  the  genius 
of  our  institutions.  The  courts  of  the  United  States  can,  without  question, 
revise  the  proceedings  of  the  executive  and  legislative  authorities  of  the  states, 
and  if  they  are  found  to  be  contrary  to  the  constitution,  may  declare  them  to 
be  of  no  legal  validity.  Surely  the  exercise  of  the  same  right  over  judicial 
tribunals  is  not  a  higher  or  more  dangerous  act  of  sovereign  power. 

§  702.  State  judges  not  rendered  less  independent  hy  appellate  jurisdiction  of 
the  United  States. 

Nor  can  such  a  right  be  deemed  to  impair  the  independence  of  stato^  judges^ 
It  is  assuming  the  very  ground  in  controversy  to  assert  that  they  possess  an 
absolute  independence  of  the  United  States.  In  respect  to  the  powers  granted 
to  the  United  States,  they  are  not  independent;  they  are  expressly  bound  to 
obedience  by  the  letter  of  the  constitution ;  and  if  they  should  unintentionally 
transcend  their  authority,  or  misconstrue  the  constitution,  there  is  no  more 
reason  for  giving  their  judgments  an  absolute  and  irresistible  force,  than  for 
giving  it  to  the  acts  of  the  other  co-ordinate  departments  of  state  sover- 
eignty. 

§  703.  Argument  from  almse  of  revisory  power. 

The  argument  urged  from  the  possioility  of  the  abuse  of  the  revising  power 
is  equally  unsatisfactory.  It  is  always  a  doubtful  course  to  argue  against  the 
use  or  existence  of  a  power,  from  the  possibility  of  its  abuse.  It  is  still  more- 
difficult,  by  such  an  argument,  to  ingraft  upon  a  general  power  a  restriction  , 
which  is  not  to  be  found  in  the  terms  in  which  it  is  given.  From  the  very 
nature  of  things,  the  absolute  right  of  decision,  in  the  last  resort,  must  rest 
somewhere  —  wherever  it  may  be  vested  it  is  susceptible  of  abuse.  In  all  ques- 
tions of  jurisdiction,  the  inferior  or  appellate  court  must  pronounce  the  final 
judgment;  and  common  sense,  as  well  as  legal  reasoning,  has  conferred  it  upon 
the  latter. 
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§  704.  T%6  appellate  power  is  no  novelty. 

It  has  been  further  argued  against  the  existenoe  of  this  appellate  power  that 
it  would  form  a  novelty  in  our  judicial  institutions,  'this  is  certainly  a  mistake. 
In  the  articles  of  confederation,  an  instrument  framed  with  infinitely  more 
deference  to  state  rights  and  state  jealousies,  a  power  was  given  to  congress  to 
establish  "  courts  for  revising  and  determining,  finally,  appeals  in^all  cases  of 
captures."  It  is  remarkable  that  no  power  was  given  to  entertain  original 
jurisdiction  in  such  cases,  and,  consequently,  the  appellate  power  (although  not 
so  expressed  in  terms)  was  altogether  to  be  exercised  in  revising  the  decisions 
of  state  tribunals.  This  was,  undoubtedly,  so  far  a  surrender  of  state  sover- 
eignty ;  but  it  never  was  supposed  to  be  a  power  fraught  with  public  danger, 
or  destructive  of  the  independence  of  state  judges.  On  the  contrary,  it  was 
supposed  to  be  a  power  indispensable  to  the  public  safety,  inasmuch  as  our 
national  rights  might  otherwise  be  compromitted  and  our  national  peisice  be 
endangered.  Under  the  present  constitution  the  prize  jurisdiction  is  confined 
to  the  courts  of  the  United  States,  and  a  power  to  revise  the  decisions  of  state 
courts,  if  they  should  assert  jurisdiction  over  prize  caused,  cannot  be  less  impor- 
tant, or  less  useful,  than  it  was  under  the  confederation. 

In  this  connection  we  are  led  again,  to  the  construction  of  the  words  of  the 
constitution,  "  the  judicial  power  shall  extend,"  etc.  If,  as  has  been  contended 
at  the  bar,  the  term  "  extend  "  have  a  relative  signification,  and  mean  to  widen 
an  existing  power,  it  will  then  follow,  that,  as  the  confederation  gave  an  appel- 
late power  over  state  tribunals,  the  constitution  enlarged  or  widened  that  ap- 
pellate power  to  all  the  other  cases  in  which  jurisdiction  is  given  to  the  courts 
of  the  United  States.  It  is  not  presumed  that  the  learned  counsel  would  choose 
to  adopt  such  a  conclusion. 

§  705.  Reasons  against  limithig  the  appellate  power  of  the  United  States  to 
oases  i7i  their  ovm  courts. 

It  is  further  argued  that  no  great  public  mischief  can  result  from  a  construc- 
tion which  shall  limit  the  appellate  power  of  the  United  States  to  cases  in  their 
own  courts;  first,  because  state  judges  are  bound  by  an  oath  to  support  the 
constitufton  of  the  United  States,  and  must  be  presumed  to  be  men  of  learning 
and  integrity;  and  secondly,  because  congress  must  have  an  unquestioniible 
right  to  remove  all  cases  within  the  scope  of  the  judicial  power  from  the  state 
courts  to  the  courts  of  the  United  States  at  any  time  before  final  judgment, 
though  not  after  final  judgment.  As  to  the  first  reason  —  admitting  that  the 
judges  of  the  state  courts  are,  and  always  will  be,  of  as  much  learning,  integ- 
rity and  wisdom  as  those  of  the  courts  of  the  United  States  (which  we  very 
cheerfully  admit)  —  it  does  not  aid  the  argument.  It  is  manifest  that  the  consti- 
tution has  proceeded  upon  a  theory  of  its  own,  and  given  or  withheld  powers 
according  to  the  judgment  of  the  American  people,  by  whom  it  was  adopted. 
We  can  only  construe  its  powers,  and  cannot  inquire  into  the  policy  or  princi- 
ples which  induced  the  grant  of  them.  The  constitution  has  presumed  (whether 
rightly  or  wrongly  we  do  not  inquire)  that  state  attachments,  state  prejudices, 
state  jealousies  and  state  interests  might  sometimes  obstruct  or  control,  or  be 
supposed  to  obstruct  or  control,  the  regular  administration  of  justice.  Hence, 
in  controversies  between  states,  between  citizens  of  different  states,  between 
citizens  claiming  grants  under  different  states,  between  a  state  and  its  citizens 
or  foreigners,  and  between  citizens  and  foreigners,  it  enables  the  parties,  under 
the  authority  of  congress,  to  have  the  controversies  heard,  tried  and  determined 
before  the  national  tribunals.     No  other  reason  than  that  which  has  been 
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stated  can  be  assigned,:  tv by  some,  at  least,  of  those  cases  should  not  have  been 
left  to  the  cognizanee  of  the  state  courts.  La  respect  to  the  other  enumerated^ 
cases — the  cases  arising  under  the  constitution,  laws  and  treaties  of  the  United 
States,^  cases  affecting  ambassadors  and  other  public  ministers,  and  cases  of 
admiralty  and  maritime  jurisdiction  —  reasons  of  a  higher  and  more  extensive 
nature,  tooohing  the  safety,  peace  and  sovereignty  of  the  nation,  might  well 
justify  a  grant  of  exclusive  jarisdiction. 

§  7-06*  Importcmoe  of  uniformity  of  deeisions. 

l^is- is  not  all.  A  motive  of.  another  kind,  perfectly  compatible  with  the 
most  sincere  respect  for  state  tribunals,  might  induce  the  grant  of  appellate 
power  over  their  decisions.  That  motive  is  the  importance,  and  even  necessity, 
of  uniformity  of  decisions  throughout  the  whi|le  United  States,  upon  all  subjects 
within  the  piarview  of  the  constitution.  Judges  of  equal  learning  and  integrity 
in-  different  states  might  differently  interpret  a  statute,  or  a  treaty  of  the 
United  States,  or  even  the  constitution  itself.  If  there  were  no  revising 
authority  to  control  these  jarring  and  discordant  judgments,  and  harmonize 
them  into  uniformity,  the  laws^  the  treaties  and  the  constitution  of  the  United 
States  would  be  different  in  different  states,  and  might,  perhaps,  never  have 
precisely  the  same  construction,  obligation  or  efficacy  in  any  two  states.  The 
public  mischiefs  that  would  attend  such  a  state  of  things  would  be  truly  deplor- 
able, and  it  cannot  be  believed  that  they  could  have  escaped  the  enlightened 
convention  which  formed  the  constitution.  What,  indeed,  might  then  have 
been  only  prophecy  has  now  become  fact,  ^nd  the  appellate  jurisdiction  must 
oontinue  to  be  the  only  adequate  remedy  for  such  evils. 

§  707«  Advantage  of  ths  right  of  jplairhtiff  to  deot  between,  state  and  federal 
ootiHs. 

There  is  an  additional  consideration  which  is  entitled  to  great  weight.  The 
constitution  of  the  United  States  was  designed  for  the  common  and  equal 
benefit  of  all  the  people  of  the  United  States.  The  judicial  power  was  granted 
for  the  same  benign  and  salutary  purposes.  It  was  not  to  be  exercised  exclu- 
sively for  the  benefit  of  parties  who  might  be  plaintiffs,  and  would  elect  the 
national  forum,  but  also  for  the  protection  of  defendants  who  might  be  entitled 
to  try  their  rights  or  assert  their  privileges  before  the  same  forum.  Yet,  if  the 
construction  contended  for  be  correct,  it  will  follow,  that,  as  the  plaintiff  may 
always  elect  the  state  court,  the  defendant  may  be  deprived  of  all  the  security 
which  the  constitution  intended  in  aid  of  his  rights.  Such  a  state  of  things 
can,  in  no  respect,  be  considered  as  giving  equal  rights.  To  obviate  this  diffi- 
culty, we  are  referred  to  the  power  which  it  is  admitted  congress  possess  to 
remove  suits  from  state  courts  to  the  national  courts;  and  this  forms  the 
second  ground  upon  which  the  argument  we  are  considering  has  been  attemoted 
to  be  sustained. 

§  708.  Theremoval  of  causes  is  based  on  an  implied  power. 

This  power  of  removal  is  not  to  be  found  in  express  terms  in  any  part  of  the 
constitution ;  if  it  be  given,  it  is  only  given  by  implication,  as  a  power  necessary 
and  proper  to  carry  into  effect  some  express  power.  The  power  of  removal  is 
certainly  not  in  strictness  of  language ;  it  presupposes  an  exercise  of  original 
jurisdiction  to  have  attached  elsewhere.  The  existence  of  this  power  of  re- 
moval is  familiar  in  courts  acting  according  to  the  course  of  the  common  law, 
in  criminal  as  well  as  civil  cases,  and  it  is  exercised  before  as  well  as  after 
judgment.  But  this  is  always  deemed  in  both  cases  an  exercise  of  appellate, 
and  not  of  original,  jurisdiction.  If,  then^  the  right  of  removal  be  included  in 
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the  appellate  jurisdiction,  it  is  only  because  it  is  one  mode  of  exercising  that 
power,  and  as  congress  is  not  limited  by  the  constitution  to  any  particular 
mode  or  time  of  exercising  it,  it  may  authorize  a  removal  either  before  or  after 
judgment.  The  time,  the  process  and  the  manner  must  be  subject  to  its  absolute 
legislative  control.  A  writ  of  error  is,  indeed,  but  a  process  which  removes  the 
record  of  one  court  to  the  possession  of  another  court,  and  enables  the  latter 
to  inspect  the  proceedings,  and  give  such  judgment  as  its  own  opinion  of  the 
law  and  justice  of  the  case  may  warrant.  There  is  nothing  in  the  nature  of 
the  process  which  forbids  it  from  being  applied  by  the  legislature  to  inter- 
locutory as  well  as  final  judgments.  And  if  the  right  of  removal  from  state 
courts  exists  before  judgment,  because  it  is  included  in  the  appellate  power,  it 
must,  for  the  same  reason,  exist  after  judgment.  And  if  the  appellate  power 
by  the  constitution  does  not  include  cases  pending  in  state  courts,  the  right  of 
removal,  which  is  but  a  mode  of  expressing  that  power,  cannot  be  applied  to 
them.  Precisely  the  same  objection:;,  therefore,  exist  as  to  the  right  of  re- 
moval before  judgment  as  after,  and  both  must  stand  or  fall  together.  Nor, 
indeed,  would  the  force  of  the  arguments  on  either  side  materially  vary,  if  the 
right  of  removal  were  an  exercise  of  original  jurisdiction.  It  would  equally 
trench  upon  the  jurisdiction  and  independence  of  state  tribunals. 

§  709.  The  removal  of  cavsea  would  he  inadequate  if  it  did  not  act  on  atcUe 
courts. 

The  remedy,  too,  of  removal  of  suits  would  be  utterly  inadequate  to  the 
purposes  of  the  constitution,  if  it  could  act  only  on  the  parties,  and  not  upon 
the  state  courts.  In  respect  to  criminal  prosecutions,  the  difficulty  seems  ad- 
mitted to  be  insurmountable;  and,  in  respect  to  civil  suits,  there  would,  in  many 
cages,  be  rights  without  corresponding  remedies.  If  state  courts  should  deny 
the  constitutionality  of  the  authority  to  remove  suits  from  their  cognizance, 
in  what  manner  could  thej^  be  compelled  to  relinquish  the  jurisdiction?  ta 
re&pect  to  criminal  cases,  there  would  at  once  be  an  end  of  all  control,  and  the 
state  decisions  would  be  paramount  to  the  constitution;  and  though  in  civil 
suits  the  courts  of  the  United  States  might  act  upon  the  parties,  yet  the  state 
courts  might  act  in  the  same  way;  and  this  conflict  of  jurisdictions  would  not 
only  jeopardize  private  rights,  but  bring  into  imminent  peril  the  public  interests. 

§  710.  Conchmon^  that  the  appellate  power  of  the  United  States  does  extend 
to  cases  pending  in  state  courts. 

On  the  whole,  the  court  are  of  opinion  that  the  appellate  power  of  the  United 
States  does  extend  to  cases  pending  in  the  state  courts;  and  that  the  twenty- 
fifth  section  of  the  judiciary  act,  which  authorizes  the  exercise  of  this  jurisdic- 
tion in  the  specified  cases  by  a  writ  of  error,  is  supported  by  the  letter  and 
spirit  of  the  constitution.  We  find  no  clause  in  that  instrument  which  limits 
this  power;  and  we  dare  not  interpose  a  limitation  where  the  people  have  not 
been  disposed  to  create  one.  Strong  as  this  conclusion  stands  upon  the  general 
language  of  the  constitution," it  may  still  derive  support  from  other  sources.  It  is 
an  historical  fact  that  this  exposition  of  the  constitution,  extending  its  appellate 
power  to  state  courts,  was,  previous  to  its  adoption,  uniformly  and  publicly 
avowed  by  its  friends,  and  admitted  by  its  enemies,  as  the  basis  of  their 
respective  reasonings,  both  in  and  out  of  the  state  conventions.  It  is  an  histor- 
ical fact  that  at  the  time  when  the  judiciary  act  was  submitted  to  the  delibera- 
tions of  the  first  congress,  composed,  as  it  was,  not  only  of  men  of  great 
learning  and  ability,  but  of  men  who  had  acted  a  principal  part  in  framing, 
supporting  or  opposing  that  constitution,  the  same  exposition  was  explicitly 
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declared  and  admitted  by  the  friends  and  by  the  opponents  of  that  system.  It 
is  an  historical  fact  that  the  supreme  court  of  the  United  States  have,  from 
time  to  time,  sustained  this  appellate  jurisdiction  in  a  great  variety  of  cases, 
brought  from  the  tribunals  of  many  of  the  most  important  states  in  the  Union, 
and  that  no  state  tribunal  has  ever  breathed  a  judicial  doubt  on  the  subject,  or 
declined  to  obey  the  mandate  of  the  supreme  court,  until  the  present  occasion. 
This  weight  of  contemporaneous  exposition  by  all  parties,  this  acquiescence  of 
enlightened  state  courts,  and  these  judicial  decisions  of  the  supreme  court 
through  so  long  a  period,  do,  as  we  think,  place  the  doctrine  upon  a  foundation 
of  authority  which  cannot  be  shaken  without  delivering  over  the  subject  to 
perpetual  and  irremediable  doubts. 

§  711.  Is  the  case  within  the  twenty-fifth  section  of  tJie  judiciary  act? 

The  next  question  which  has  been  argued  is,  whether  the  case  at  bar  be  within 
the  purview  of  the  twenty-fifth  section  of  the  judiciary  act,  so  that  this  court 
may  rightfully  sustain  the  present  writ  of  error.  This  section,  stripped  of  pas- 
sages unimportant  in  this  inquiry,  enacts,  in  substance,  that  a  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a  state,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  decision  is  against  their  validity ;  or 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under,  any  state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties  or  laws  of  the  United  States,  and  the  decision  is  in  favor  of  such, 
their  validity ;  or  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  commission 
held  under,  the  United  States,  and  the  decision  is  against  the  title,  right,  privi- 
lege or  exemption,  specially  set  up  or  claimed  by  either  party  under  such  clause 
of  the  said  constitution,  treaty,  statute  or  commission,  may  be  re-examined  and 
reversed  or  affirmed  in  the  supreme  court  of  the  United  States,  upon  a  writ  of 
error,  in  the  same  manner,  and  under  the  same  regulations,  and  the  writ  shall 
have  the  same  effect,  as  if  the  judgment  or  decree  complained  of  had  been  ren- 
dered or  passed  in  a  circuit  court,  and  the  proceeding  upon  the  reversal  shall 
also  be  the  same,  except  that  the  supreme  court,  instead  of  remanding  the  cause 
for  a  final  decision,  as  before  provided,  may,  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a.  final  decision  of  the 
same,  and  award  execution.  But  no  other  error  shall  be  aligned  or  regarded 
as  a  ground  of  reversal  in  any  such  case  as  aforesaid  than  such  as  appears  upon 
the  face  of  the  record,  and  immediately  respects  the  before-mentioned  question' 
of  validity  or  construction  of  the  said  constitution,  treaties,  statutes,  commissions 
or  authorities  in  dispute. 

§  712.  The  judgment  hdow  denied  the  validity  of  a  statute  of  the  United 
States. 

That  the  present  writ  of  error  is  founded  upon  a  judgment  of  the  court 
below,  which  drew  in  question  and  denied  the  validity  of  a  statute  of  the 
United  States,  is  incontrovertible,  for  it  is  apparent  upon  the  face  of  the  record. 
That  this  judgment  is  final  upon  the  rights  of  the  parties  is  equally  true;  for, 
if  well  founded,  the  former  judgment  of  that  court  was  of  conclusive  authority, 
and  the  former  judgment  of  this  court  utterly  void.  The  decision  was,  there- 
fore, equivalent  to  a  perpetual  stay  of  proceedings  upon  the  mandate,  and  a 
perpetual  denial  of  all  the  rights  acquired  under  it.  The  case,  then,  falls  di- 
rectly within  the  terms  of  the  act.  It  is  a  final  judgment  in  a  suit  in  a  state 
court,  denying  the  validity  of  a  statute  of  the  United  States;  and  unless  a  dis- 
tinction can  be  made  between  proceedings  under  a  mandate  and  proceedings  in  an 
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original  suit,  a  writ  of  error  is  the  proper  remedy  to  revise  that  judgmenti  la* 
our  opinion  no  legal  distinction  exists  between  the  cases. 

§  713.  If  a  mandate  he  not  correcdy  executed  iy  a  dreuit  courts  a  writ  of  errof 
is  the  proper  re?nedy. 

In  causes  remanded  to  the  circuit  courts,  if  the  mandate  be  not  correctly  exe- 
cuted, a  writ  of  error  or  appeal  has  always  been  supposed  to  be  a  propar  remedy, 
and  has  been  recognized  as  such  in  the  former  decisions  of  this  court.  The  statute 
gives  the  same  effect  to  writs  of  error  from  the  judgments  of  state  courts  as  of 
the  circuit  courts;  and  in  its  terms  provides  for  proceedings  where  the  same 
cause  may  be  a  second  time  brought  up  on  writ  of  error  before  the  supreme 
court.  There  is  no  limitation  or  description  of  the  cases  to  which  the  second 
writ  of  error  may  be  applied;  and  it  ought,  therefore,  to  be  co-extensive  with 
the  cases  which  fall  within  the  mischiefs  of  the  statute.  It  will  hardly  be 
denied  that  this  cause  stands  in  that  predicament;  and  if  so,  then  the  appellate 
jurisdiction  of  this  court  has  rightfully  attached. 

§  7 1 4,  The  question  is  not  on  the  validity  of  a  treaty^  hut  the  constitutionality 
of  an  act  of  congress. 

But  it  is  contended  that  the  former  judgment  of  this  court  was  rendered 
upon  a  case  not  within  the  purview  of  this  section  of  the  judicial  act,  and  that, 
as  it  was  pronounced  by  an  incompetent  jurisdiction,  it  was  utterly  void,  and 
cannot  be  a  sufficient  foundation  to  sustain  any  subsequent  proceedings.  To 
this  argument  several  answers  may  be  given.  In  the  first  place,  it  is  not 
admitted  that,  upon  this  writ  of  error,  the  former  record  is  before  us.  The 
error  now  assigned  is,  not  in  the  former  proceedings,  but  in  the  judgment  ren- 
dered upon  the  mandate  issued  after  the  former  judgment.  The  question  now 
litigated  is  not  upon  the  construction  of  a  treaty,  but  upon  the  constitutionality 
of  a  statute  of  the  United  States,  which  is  clearly  within  our  jurisdiction.  In 
the  next  place,  in  ordinary  cases  a  second  writ  of  error  has  never  been  snpposrd 
to  draw  in  question  the  propriety  of  the  first  judgment,  and  it  is  difficult  to 
perceive  how  such  a  proceeding  could  be  sustained  upon  principle.  A  final 
judgment  of  this  court  is  supposed  to  be  conclusive  upon  the  rights  which  it 
decides,  and  no  statute  has  provided  any  process  by  which  this  court  can  revise 
its  own  judgments.  In  several  cases  which  have  been  formerly  adjudged  in 
this  court,  the  same  point  was  argued  by  counsel,  and  expressly  overruled.  It 
was  solemnly  held  that  a  final  judgment  of  this  court  was  conclusive  upon  the 
parties,  and  could  not  be  re-examined. 

§  715.  The  original  question  of  jurisdiction  on  the  treaty. 

In  this  case,  however,  from  motives  of  a  public  nature,  we  are  entirely  will- 
ing to  waive  all  objections,  and  to  go  back  and  re-examine  the  question  of 
jurisdiction  as  it  stood  upon  the  record  formerly  in  judgment.  We  have  great 
confidence  that  our  jurisdiction  will,  on  a  careful  examination,  stand  confirmed 
as  well  upon  principle  as  authority.  It  will  be  recollected  that  the  action  was 
an  ejectment  for  a  parcel  of  land  in  the  Northern  Neck,  formerly  belonging  to 
Lord  Fairfax.  The  original  plaintiff  claimed  the  land  under  a  patent  granted 
to  him  by  the  state  of  Virginia,  in  1789,  under  a  title  supposed  to  be  vested  in 
that  state  by  escheat  or  forfeiture.  The  original  defendant  claimed  the  land  as 
devisee  under  the  will  of  Lord  Fairfax.  The  parties  agreed  to  a  special  state- 
ment of  facts  in  the  nature  of  a  special  verdict,  upon  which  the  district  court 
of  Winchester,  in  1793,  gave  a  general  judgment  for  the  defendant,  which  judg- 
ment was  afterwards  reversed  in  1810,  by  the  court  of  appeals,  and  a  general 
judgment  was  rendered  for  the  plaintiff;  and  from  this  last  judgment  a  writ  of 
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error  was  brought  to  the  supreme  court.  The  statement  of  faeis  contained  «, 
regular  deduction  of  the  title  of  Lord  Fairfax  until  his  death,  in  1781,  and  also 
the  title  of  his  devisee.  It  also  contained  a  regular  deduction  of  the  title  of  the 
plaintiff,  under  the  state  of  Virginiayand  further  referred  to  the  treaty  of  peace 
of  1783,  and  to  the  acts  of  Virginia  respecting  the  lands  of  Lord  Fairfax,  and 
the  supposed  escheat  or. forfeiture  thereof,  as  component  parts  of  the  case.  No 
facts  disconnected  with  the  titles  thus  set  up  by  the  parties  were  alleged  on 
either  side.  It  is  apparent,  from  this  summary  explanation,  that  the  title  thus 
set  up  by  the  plaintiff  might  be  open  to  other  objections;  but  the  title  of  the 
defendant  was  perfect  and  complete,  if  it  was  protected  b}'  the  treaty  of  1783. 
If,  therefore,  this  court  had  authority  to  examine  into  the  whole  record,  and  to 
decide  upon  the  legal  validity  of  the  title  of  the  defendant,  as  well  as  its  appli- 
cation to  the  treaty  of  peace,  it  would  be  a  case  within  the  express  purview  of 
the  twenty-fifth  section  of  the  act;  for  there  was  nothing  in  the  record  upon 
which  the  court  below  could  have  decided  but  upon  the  title  as  connected  with 
the  treaty;  and  if  the  title  was  otherwise  good,  its  suflRciency  must  have 
depended  altogether  upon  its  protection  under  the  treaty.  Under  such  circum- 
stances it  was  strictly  a  suit  where  was  drawn  in  question  the  construction  of  a 
treaty,  and  the  decision  was  against  the  title  specially  set  up  or  claimed  by  the 
defendant.     It  would  fall,  then,  within  the  very  terms  of  the  act. 

§  716.  Can  the  suprerne  court  inquire  into  the  title,  or  only  tlie  constructio^i 
which  the  court  of  appeals  put  on  the  treaty  ? 

The  objection  urged  at  the  bar  is,  that  this  court  cannot  inquire  into  the  title, 
but  simply  into  the  correctness  of  the  construction  put  upon  the  treaty  by  the 
court  of  appeals;  and  that  their  judgment  is  not  re-examinable  here,  unless  it. 
appear  on  the  face  of  the  record  that  some  construction  was  put  upon  the 
treaty.  If,  therefore,  that  court  might  have  decided  the  case  upon  the  inva- 
lidity of  the  title  (and,  own  constat,  that  they  did  not),  independent  of  the 
treaty,  there  is  an  end  of  the  appellate  jurisdiction  of  this  court.  In  support  of 
this  objection,  much  stress  is  laid  upon  the  last  clause  of  the  section,  which 
declares  that  no  other  cause  shall  be  regarded  as  a  ground  of  reversal  than  such 
as  appears  on  the  face  of  the  record  and  immediately  respects  the  construction 
of  the  treaty,  etc.,  in  dispute.  If  this  be  the  true  construction  of  the  section,  it 
will  be  wholly  inadequate  for  the  purposes  which  it  professes  to  have  in  view, 
and  may  be  evaded  at  pleasure.  But  we  see  no  reason  for  adopting  this  narrow 
construction ;  and  there  are  the  strongest  reasons  against  it,  founded  upon  the 
words  as  well  as  the  intent  of  the  legislature.  What  is  the  case  for  which  the 
body  of  the  section  provides  a  remedy  by  writ  of  error?  The  answer  must  be 
in  the  words  of  the  section — ^a  suit  where  is  drawn  in  question  the  construction 
of  a  treaty,  and  the  decision  is  against  the  title  set  up  by  the  party.  It  is, 
therefore,  the  decision  against  the  title  set  up  with  reference  to  the  treaty,  and 
not  the  mere  abstract  construction  of  the  treaty  itself,  upon  which  the  statute 
intends  to  found  the  appellate  jurisdiction.  How,  indeed,  can  it  be  possible  to 
decide  whether  a  title  be  within  the  protection  of  a  treaty,  until  it  is  ascer- 
tained what  that  title  is,  and  whether  it  have  a  legal  validity?  From  the  very 
necessity  of  the  case,  there  must  be  a  preliminary  inquiry  into  the  existence 
and  structure  of  the  title  before  the  court  can  construe  the  treaty  in  reference 
to  that  title.  If  the  court  :below  should  decide  that  the  title  was  bad,  and, 
therefore,  not  protected  by  the  treaty,  must  not  this  court  have  a  power  to  de- 
cide the  title  to  be  good,  and,  therefore,  protected  by  the  treaty  ?  Is  not  the 
treaty,  in  both  instances,  equally  construed,  and  the  title  of  the  party,  in  refer- 
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ence  to  the  treaty,  equally  ascertained  and  decided?  Nor  does  the  clause  re- 
lied on  in  the  objection  impugn  this  construction.  It  requires  that  the  error 
upon  which  the  appellate  court  is  to  decide  shall  appear  on  the  face  of  the 
record,  and  immediately  respect  the  questions  before  mentioned  in  the  section. 
One  of  the  questions  is  as  to  the  construction  of  a  treaty  upon  a  title  specially 
set  up  by  a  party,  and  every  error  that  immediately  respects  that  question  must, 
of  course,  be  within  the  cognizance  of  the  court.  The  title  set  up  in  this  case 
is  apparent  upon  the  face  of  the  record,  and  immediately  respects  the  de- 
cision of  that  question;  any  error,  therefore,  in  respect  to  that  title  must  be 
re-examinable,  or  the  case  could  never  be  presented  to  the  court.  The  re- 
straining clause  was  manifestly  intended  for  a  very  different  purpose.  It  was 
foreseen  that  the  parties  might  claim  under  various  titles,  and  might  assert 
various  defenses,  altogether  independent  of  each  other.  The  court  might 
admit  or  reject  evidence  applicable  to  one  particular  title,  and  not  to  all,  and 
in  such  cases  it  was  the  intention  of  congress  to  limit  what  would  otherwise 
have  unquestionably  attached  to  the  court,  the  right  of  revising  all  the  points 
involved  in  the  cause.  It  therefore  restrains  this  right  to  such  errors  as  respect 
the  questions  specified  in  the  section;  and  in  this  view  it  has  an  appropriate 
sense,  consistent  with  the  preceding  clauses.  We  are,  therefore,  satisfied,  that, 
upon  principle,  the  case  was  rightfully  before  us,  and  if  the  points  were  per- 
fectly new  we  should  not  hesitate  to  assert  the  jurisdiction. 

But  the  point  has  been  already  decided  by  this  court  upon  solemn  argument. 
In  Smith  v.  The  State  of  Maryland,  ^  Cranch,  286,  precisely  the  same  objec- 
tion was  taken  by  counsel,  and  overruled  by  the  unanimous  opinion  of  the 
court.  That  case  was,  in  some  respects,  stronger  than  the  present ;  for  the  court 
below  decided  expressly  that  the  party  had  no  title,  and,  therefore,  the*  treaty 
could  not  operate  upon  it.  This  court  entered  into  an  examination  of  that 
question,  and,  being  of  the  same  opinion,  affirmed  the  judgment.  There  cannot, 
then,  be  an  authority  which  could  more  completely  govern  the  present  question. 

§  7 1 7.  The  court  of  appeals  of  Virginia  must  he  presumed  to  decide  on  the 
facts  hefore  it. 

It  has  been  asserted  at  the  bar  that,  in  point  of  fact,  the  court  of  appeals 
did  not  decide  either  upon  the  treaty  or  the  title  apparent  upon  the  record, 
but  upon  a  compromise  made  under  an  act  of  the  legislature  of  Virginia, 
If  it  be  true,  as  we  are  informed,  that  this  was  a  private  act,  to  take 
effect  only  upon  a  certain  condition,  namely,  the  execution  of  a  deed  of 
release  of  certain  lands,  which  was  matter  in  pais^  it  is  somewhat  difficult 
to  understand  how  the  court  could  take  judicial  cognizance  of  the  act,  or  of 
the  performance  of  the  condition,  unless  spread  upon  the  record.  At  all  events, 
we  are  bound  to  consider  that  the  court  did  decide  upon  the  facts  actually 
before  them.  The  treaty  of  peace  was  not  necessary  to  have  been  stated,  for 
it  was  the  supreme  law  of  the  land,  of  which  all  courts  must  take  notice.  And 
at  the  time  of  the  decision  in  the  court  of  appeals  and  in  this  court,  another 
treaty  had  intervened,  which  attached  itself  to  the  title  in  controversy,  and  of 
course  must  have  been  the  supreme  law  to  govern  the  decision,  if  it  should  be 
found  applicable  to  the  case.  It  was  in  this  view  that  this  court  did  not  deem 
it  necessary  to  rest  its  former  decision  upon  the  treaty  of  peace,  believing  that 
the  title  of  the  defendant  was,  at  all  events,  perfect  under  the  treaty  of  1794. 

§718.  Questions  of  practice. 

The  remaining  questions  respect  more  the  practice  than  the  principles  of  this 
court.     The  forms  of  process,  and  the  modes  of  proceeding  in  the  exercise  of 
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jurisdiction,  are,  with  few  exceptions,  left  by  the  legislature  to  be  regulated  and 
changed,  as  this  court  may,  in  its  discretion,  deem  expedient.  By  a  rule  of 
this  court,  the  return  of  a  copy  of  a  record  of  the  proper  court,  under  the  seal 
of  that  court,  annexed  to  the  writ  of  error,  is  declared  to  be  "  a  sufficient  com- 
pliance with  the  mandate  of  the  writ."  The  record,  in  this  case,  is  dul}^  certi- 
fied by  the  clerk  of  the  court  of  appeals,  and  annexed  to  the  writ  of  error. 
The  objection,  therefore,  which  has  been  urged  to  the  sufficiency  of  the  return, 
cannot  prevail.  Another  objection  is,  that  it  does  not  appear  that  the  judge 
who  granted  the  writ  of  error  did,  upon  issuing  the  citation,  take  the  bond  re- 
quired by  the  twenty-second  section  of  the  judiciary  act.  We  consider  that 
provision  as  merely  directory  to  the  judge;  and  that  an  omission  does  not 
avoid  the  writ  of  error.  If  any  party  be  prejudiced  by  the  omission,  this 
court  can  grant  him  summary  relief,  by  imposing  such  terms  on  the  other  party 
as,  under  all  the  circumstances,  may  be  legal  and  proper.  But  there  is  noth- 
ing in  the  record  by  which  we  can  judicially  know  whether  a  bond  has  been 
taken  or  not ;  for  the  statute  does  not  require  the  bond  to  be  returned  to  this  court, 
and  it  might,  with  equal  propriety,  be  lodged  in  the  court  below,  who  would 
ordinarily  execute  the  judgment  to  be  rendered  on  the  writ.  And  the  pre- 
sumption of  law  is,  until  the  contrary  appears,  that  every  judge  who  signs  a 
citation  has  obeyed  the  injunctions  of  the  act. 

We  have  thus  gone  over  all  the  principal  questions  in  the  cause,  and  we  de- 
liver our  judgment  with  entire  confidence  that  it  is  consistent  with  the  consti- 
tution and  laws  of  the  land.  We  have  not  thought  it  incumbent  on  us  to  give 
any  opinion  upon  the  question  whether  this  court  have  authority  to  issue  a 
writ  of  mandamuB  to  the  court  of  appeals  to  enforce  the  former  judgments,  as 
we  do  not  think  it  necessarily  involved  in  the  decision  of  this  cause.  It  is  the 
opinion  of  the  whole  court  that  the  judgment  of  the  court  of  appeals  of  Yir- 
ginia,  rendered  on  the  mandate  in  this  cause,  be  reversed,  and  the  judgment  of 
the  district  court,  held  at  Winchester,  be,  and  the  same  is  hereby  affirmed. 

Opinion  by  Mr.  Justice  Johnson. 

It  will  be  observed,  in  this  case,  that  the  court  disavows  all  intention  to  decide 
on  the  right  to  issue  compulsory  process  to  the  state  courts;  thus  leaving  us,  in 
my  opinion,  where  the  constitution  and  laws  place  us,  supreme  over  persons 
and  cases  as  far  as  our  judicial  powers  extend,  but  not  asserting  any  compul- 
sory control  over  the  state  tribunals.  In  this  view  I  acquiesce  in  their  opinion, 
but  not  altogether  in  the  reasoning,  or  opinion,  of  my  brother  who  delivered 
it.  Few  minds  are  accustomed  to  the  same  habit  of  thinking,  and  our  conclu- 
sions are  most  satisfactory  to  ourselves  when  arrived  at  in  our  own  way. 

§  719*  The  question  an  important  one, 

I  have  another  reason  for  expressing  my  opinion  on  this  occasion.  I  view 
this  question  as  one  of  the  most  momentous  importance;  as  one  which  may 
affect,  in  its  consequences,  the  permanence  of  the  American  Union.  It  pre- 
sents an  instance  of  collision  between  the  judicial  powers  of  the  Union  and 
one  of  the  greatest  states  in  the  Union,  on  a  point  the  most  delicate  and 
difficult  to  be  adjusted.  On  the  one  hand,  the  general  government  must  cease 
to  exist  whenever  it  loses  the  power  of  protecting  itself  in  the  exercise  of  its 
constitutional  powers.  Force,  which  acts  upon  the  physical  powers  of  man,  or 
judicial  process,  which  addresses  itself  to  his  moral  principles  or  his  fears,  are 
the  only  means  to  which  governments  can  resort  in  the  exercise  of  their  author- 
ity.    The  former  is  happily  unknown  to  the  genius  of  our  constitution,  except 
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as  far  as  it.6'ball*be  sanctioned  by  tbe  latter;  bat  let  the  latter  be  obstructed  in 
iis  progress 'by  an  opposition  which  it  cannot  overcome  or  put  by,  and  tbe  re- 
sort must  be  to  tbe  former,  or  government  is  no  more.  On  the  other  hand,  so 
firmly  am  I  persuaded  that  tbe  American  people  can  no  longer  enjoy^the  bless- 
ings of  a-free  government  whenever  the  state  sovereignties  shall.be  prostrated 
at  tbe  feet  of  tbe  general  government,  nor  the  proud  consciousness  of  equality 
said  security  any  longer  than  the  independence  of  judicial  power  shall  be  main- 
tained consecrated  and  intangible,  that  I  could  borrow  the  language  of  a  cele- 
brated orator,  and  exclaim,  "  I  rejoice  that  Virginia,  has  resisted." 

§  120.^  The  trme  question  that  was  before  the  Virginia  court  was  whether  it 
was  hound  to  obey  the  7nandate  of  this  courts  not  whether  this  court  hxid  juris- 
diction. 

Yet  here  I  must  claim  the  privilege  of  expressing  my  regret  that  the  oppo- 
sition of  tbe  high  and  truly  respected  tribunal  of  that  state  had  not  been 
piarked  with  a  li  ttle  more  moderation.  The  only  point  necessary  to  be  decided  in 
the  case  then  before  them  was,  "  whether  they  were  bound  to  obey  the  mandate 
emanating  from  this  court."  But  in  the  judgment  entered  on  their  minutes, 
they  have  aflBrraed  that  the  case  was,  in  this  court,  coram  non  judice,  or  in 
other  words,  that  this  court  had  not  jurisdiction  over  it.  This  is  assuming  a 
truly  alarming  latitude  of  judicial  power.  Where  is  it  to  end?  It  is  an  ac- 
knowledged principle  of,  I  believe,  every  court  in  the  world,  that  not  only  the 
decisions  but  everything  done  under  the  judicial  process  of  courts,  not  having 
jurisdiction,  are,  ipso  facto^  void.  Are,  then,  the  judgments  of  this  court  to  be 
reviewed  in  every  court  of  the  Union?  And  is  every  recovery  of  money,  every 
change  of  property,  that  has  taken  place  under  our  process,  to  be  considered  as 
null,  void  and  tortious?  We  pretend  not  to  more  infallibility  than  other  courts 
composed  of  the  same  frail  materials  which  compose  this.  It  would  be  the 
height  of  aflfectation  to  close  our  minds  upon  the  recollection  that  we  have 
been  extracted  from  the  same  seminaries  in  which  originated  the  learned  men 
who  preside  over  the  state  tribunals.  But  there  is  one  claim  which  we  can  with 
confidence  assert  in  our  own  name  upon  those  tribunals,  the  profound,  uniform 
and  unaffected  respect  which  this  court  has  always  exhibited  for  state  decisions 
gives  us  strong  pretensions  to  judicial  comity.  And  another  claim  I  may  as- 
sert, in  the  name  of  the  American  people;  in  this  court,  every  state  in  the 
Union  is  represented ;  we  are  constituted  by  the  voice  of  the  Union,  and  when 
decisions  take  place  which  nothing  but  a  spirit  to  give  ground  and  harmonize 
can  reconcile,  ours  is  the  superior  claim  upon  the  comity  of  the  state  tribu- 
nals. It  is  tbe  nature  of  the  human  mind  to  press  a  favorite  hypothesis  too 
far,  but  magnanimity  will  always  be  ready  to  sacrifice  the  pride  of  opinion  to 
public  welfare. 

§  121*  If  the  state  court  refuses  to  execute  the  judgment  of  the  supreme  court j 
tiis  latter  may  execute  it. 

In  the  case  before  us,  the  collision  has  been,  on  our  part,  wholly  unsolicited. 
[The  exercise  of  this  appellate  jurisdiction  over  the  state  decisions  has  long  been 
acquiesced  in,  and  when  the  writ  of  error  in  this  case  was  allowed  by  the  pres- 
ident of  the  court  of  appeab  of  Virginia,  we  were  sanctioned  in  supposing 
that  we  were  to  meet  with  the  same  acquiescence  there.  Had  that  court  re- 
fused to  grant  tbe  writ  in  the  first  instance,  or  had  the  question  of  jurisdiction 
or  on  the  mode  of  exercising  jurisdiction  been  made  here  originally,  we  should 
have  bew  put  on  our  guard,  and  might  have  so  modeled  the  process  of  the 
courts  to  strip  it  of  the  offensive  form  of  a  mandate.    In  this  case,  it  might 
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have  been  brought  down  to  what,  probably,  the  twenty-fifth  section. of  the 
judiciery  aQt  meant  it  should  be,  to  w>t,  an  alternative  judgment,  either  that 
the  state  court  may  finally  proceed  at  its  option  to  carry  into  effect  the  judg- 
naent  of  this  court,  ;or,  if  it  declined  doing  so,  that  then  this  court  would 
pirooeed  itself  to  eixecute  it.  The  language,  sense  and  operation  of  the 
twenty-fifth  section  on  this  subject  merit  particular  attention.  In  the  preced- 
ing section,  whiehhas  relation  to  causes  brought  up  by  writ  of  error  from  the 
circuit,  courts  of  the  United  States,  this  court  is  instructed  not  to  issue  execu- 
tions, but  to  send  a  special  mandate  to  the  circuit  court  to  award  execution 
thereupon.  In  ease  of  the  circuit  court's  refusal  to  obey  such  mandate,  there 
could  be  nO' doubt  as  to  the  ulterior  measures;  compulsoi^y  process  might  un- 
questionably be  resorted  to.  Nor,  indeed,  was  there  any  reason  to  suppose 
that  they  ever  would  refuse ;  and,  therefore,  there  is  no  provision  made  for 
authorizing  this  court  to  execute  its  own  judgment  in  cases  of  that  description. 
But  not  so  in  cases  brought  up  from  the  state  courts;  the  framers  of  that  law 
plainly  foresaw  that  the  stat«  courts  might  refuse,  and  not  being  willing  to 
leave  ground  for  the  implication  that  compulsory  process  must  be  resorted  to 
because  no  specific  provision  was  made,  they  have  provided  the  means  by 
authorizing  this  court,  in  case  of  reversal  of  the  state  decision,  to  execute  its 
own  judgment.  In  case  of  reversal  only  was  this  necessary;  for,  in  case  of 
affirmance,  this  collision  could  not  arise.  It  is  true  that  the  words  of  this  sec- 
tion are  that  this  court  may  in  their  discretion  proceed  to  execute  its  own 
judgment.  But  these  words  were  very  properly  put  in,  that  it  might  not  be 
made  imperative  upon  this  court  to  proceed  indiscriminately  in  this  way,  as  it 
could  only  be  necessary  in  case  of  the  refusal  of  the  state  courts;  and  this 
idea  is  fully  confirmed  by  the  words  of  the  thirteenth  section,  which  restrict 
this  court  in  issuing  the  writ  of  mandamus^  so  as  to  confine  it  expressly  to 
those  courts  which  are  constituted  by  the  United  States. 

In  this  point  of  view  the  legislature  is  completely  vindicated  from  ail  inten- 
tion to  violate  the  independence  of  the  state  judiciaries.  Nor  can  this  court, 
with  any  more  correctness,  have  imputed  to  it  similar  intentions.  The  form  of 
the  mandate  issued  in  this  case  is  that  known  to  appellate  tribunals,  and  used 
in  the  ordinar}''  cases  of  writs  of  error  from  the  courts  of  the  United  States. 
It  will,  perhaps,  not  be  too  much  in  such  cases  to  expect  of  those  who  are  con- 
versant in  the  forms,  fictions  and  technicality  of  the  law  not  to  give  the  proc- 
ess of  courts  too  literal  a  construction.  They  should  be  considered  with  a 
view  to  the  ends  they  are  intended  to  answer,  and  the  law  and  practice  in 
which  they  originate.  In  this  view,  the  mandate  was  no  more  than  a  mode  of 
submitting  to  that  court  the  option  which  the  twenty-fifth  section  holds  out 
to  them.  Had  the  decision  of  the  court  of  Virginia  been  confined  to  the 
point  of  their  legal  obligation  to  carry  the  judgment  of  this  court  into  effect, 
I  should  have  thought  it  unnecessary  to  make  any  further  observations  in  this 
cause.  But  we  are  called  upon  to  vindicate  our  general  revising  power,  and 
its  due  exercise  in  this  particular  case. 

§  7  22.  A  review  of  the  case  as  it  came  up  on  the  former  writ  of  error. 
Here,  that  I  may  not  be  charged  with  arguing  upon  an  hypothetical  case,  it 
is  necessary  to  ascertain  what  the  real  question  is  which  this  court  is  now 
called  to  decide^on.  In  doing  this  it  is  necessary  to  do  what,  although,  in  the 
abstract,  of  veiry  questionable  propriety,  appears  to  be  generally  acquiesced  in, 
»to  wit,  to  review  .the  case  as  it  originally  came  up  to  this  court  on  the  former 
writ  of  error.    0?he  cause  then  came  up- upon  a  case  stated  between  the  par- 
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• 
ties,  and,  under  the  practice  of  that  state,  having  the  effect  of  a  special  verdict. 

The  case  stated  brings  into  view  the  treaty  of  peace  with  Great  Britain,  and 
then  proceeds  to  present  the  various  laws  of  Yirginia  and  the  facts  upon  which 
the  parties  found  their  respective  titles.  It  then  presents  no  particular  ques- 
tion, but  refers  generally  to  the  law  arising  out  of  the  case.  The  original  de- 
cision was  obtained  prior  to  the  treaty  of  1794,  but  before  the  case  was 
adjudicated  in  this  court  the  treaty  of  1794  had  been  concluded.  The  diffi- 
culties of  the  case  arise  under  the  construction  of  the  twenty-fifth  section  above 
alluded  to,  which  as  far  as  it  relates  to  this  case  is  in  these  words:  "A  final 
judgment  or  decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  in  the  suit  could  be  had,"  "  where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  constitution  or  of  a  treaty,"  '"and 
the  decision  is  against  the  title  set  up  or  claimed  by  either  party  under  such 
clause,  may  be  re-examined  and  reversed,  or  affirmed."  "  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal  in  any  such  case  as  afore- 
said than  such  as  appears  on  the  face  of  the  record,  and  immediately  respects 
the  before  mentioned  questions  of  validity  or  construction  of  the  said  treaties," 
etc. 

§  723.  If  a  judgment  is  not  what  it  %hould  he,  it  w  an  error  apparent  on  the 
face  of  the  record. 

The  first  point  decided  under  this  state  of  the  case  was  that  the  judgment 
being  a  part  of  the  record,  if  that  judgment  was  not  such  as  upon  that 
case  it  ought  to  have  been,  it  was  an  error  apparent  on  the  face  of  the  record. 
But  it  was  contended  that  the  case  there  stated  presented  a  number  of  points 
upon  which  the  decision  below  may  have  been  founded,  and  that  it  did  not, 
therefore,  necessarily  appear  to  have  been  an  error  immediately  respecting  a 
question  on  the  construction  of  a  treaty.  But  the  court  held  that  as  the  ref- 
erence was  general  to  the  law  arising  out  of  the  case,  if  one  question  arose 
which  called  for  the  construction  of  a  treaty,  and  the  decision  negatived  the 
right  set  up  under  it,  this  court  will  reverse  that  decision,  and  that  it  is  the  duty 
of  the  party  who  would  avoid  the  inconvenience  of  this  principle,  so  to  mould 
the  case  as  to  obviate  the  ambiguity.  And  under  this  point  arises  the  question 
whether  this  court  can  inquire  into  the  title  of  the  party,  or  whether  they  are 
so  restricted  in  their  judicial  powers  as  to  be  confined  to  decide  on  the  opera- 
tion of  a  treaty  upon  a  title  previously  ascertained  to  exist. 

§  724,  The  title  is  the  primary  object 

If  there  is  any  one  point  in  the  case  on  which  an  opinion  may  be  given  with 
confidence  it  is  this:  whether  we  consider  the  letter  of  the  statute  or  the  spirit, 
intent  or  meaning  of  the  constitution  and  of  the  legislature,  as  expressed  in  the 
twenty-fifth  section,  it  is  equally  clear  that  the  title  is  the  primary  object  to 
which  the  attention  of  the  court  is  called  in  every  such  case.  The  words  are, 
*^and  the  decision  be  against  the  title  "  so  set  up,  not  against  the  construction 
of  the  treaty  contended  for  by  the  party  setting  up  the  title.  And  how  could 
it  be  otherwise?  The  title  may  exist  notwithstanding  the  decision  of  the  state 
courts  to  the  contrary;  and  in  that  case  the  party  is  entitled  to  the  benefits  in- 
tended to  be  secured  by  the  treaty.  The  decision  to  his  prejudice  may  have 
been  the  result  of  those  very  errors,  partialities  or  defects  in  state  jurisprudence 
against  which  the  constitution  intended  to  protect  the  individual.  And  if  the 
contrary  doctrine  be  assumed,  what  is  tha  consequence?  This  court  may  then  be 
called  upon  to  decide  on  a  mere  hypothetical  case  —  to  give  a  construction  to  a 
treaty  without  first  deciding  whether  there  was  any  interest  on  which  that 
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treaty,  whatever  be  its  proper  construction,  would  operate.  This  difficulty  was 
felt  and  weighed  in  the  case  of  Smith  and  the  State  of  Maryland,  6  Cranch,  286; 
and  that  decision  was  founded  upon  the  idea  that  this  court  was  not  thus 
restricted. 

But  another  difficulty  presented  itself;  the  treaty  of  1794  had  become  the 
supreme  law  of  the  land  since  the  judgment  rendered  in  the  court  below.  The 
defendant,  who  was  at  that  time  an  alien,  had  now  become  confirmed  in  his 
rights  under  that  treaty.  This  would  have  been  no  objection  to  the  correctness 
of  the  original  judgment.  Were  we  then  at  liberty  to  notice  that  treaty  in  ren- 
dering the  judgment  of  this  court?  Having  dissented  from  the  opinion  of  this 
court  in  the  original  case  on  the  question  of  the  title,  this  difficulty  did  not 
present  itself  in  my  way  in  the  view  I  then  took  of  the  case.  But  the  majority 
of  this  court  determined  that  as  a  public  law  the  treaty  was  a  part  of  the  law 
of  every  case  depending  in  this  court;  that  as  such  it  was  not  necessary  that  it 
should  be  spread  upon  the  record,  and  that  it  was  obligatory  upon  this  court  in 
rendering  judgment  upon  this  writ  of  error,  notwithstanding  the  original 
judgment  may  have  been  otherwise  unimpeachable.  And  to  this  opinion  I 
yielded  my  hearty  consent,  for  it  cannot  be  maintained  that  this  court  is  bound 
to  give  a  judgment  unlawful  at  the  time  of  rendering  it  in  consideration  that 
the  same  judgment  would  have  been  lawful  at  any  prior  time.  What  judg- 
ment can  now  be  lawfully  rendered  between  the  parties  is  the  question  to  which 
the  attention  of  the  court  is  called.  And  if  the  law  which  sanctioned  the  orig- 
inal judgment  expire  pending  an  appeal,  this  court  has  repeatedly  reversed  the 
judgment  below,  although  rendered  whilst  the  law  existed.  So,  too,  if  the 
plaintiff  in  error  die  pending  suit  and  his  land  descend  on  an  alien,  it  cannot  be 
contended  that  this  court  will  maintain  the  suit  in  right  of  the  judgment  in 
favor  of  his  ancestor,  notwithstanding  his  present  disability. 

It  must  here  be  recollected  that  this  is  an  action  of  ejectment.  If  the  tc^m 
formally  declared  upon  expires  pending  the  action,  the  court  will  permit  the 
plaintiff  to  amend  by  extending  the  term.  Why?  Because,  although  the  right 
may  have  been  in  him  at  the  commencement  of  this  suit,  it  has  ceased  before 
judgment,  and  without  this  amendment  he  could  not  have  judgment.  But  sup- 
pose the  suit  were  really  instituted  to  obtain  possession  of  a  leasehold,  and  the 
lease  expire  before  judgment,  would  the  court  permit  the  party  to  amend  in 
opposition  to  the  right  of  the  case?  On  the  contrary,  if  the  term  formally  de- 
clared on  were  more  extensive  than  the  lease  in  which  the  legal  title  was 
founded,  could  they  give  judgment  for  more  than  costs?  It  must  be  recollected 
that  under  this  judgment  a  writ  of  restitution  is  the  fruit  of  the  law.  This,  in 
its  very  nature,  has  relation  to  and  must  be  founded  upon  a  present  existing 
right  at  the  time  of  judgment.  And  whatever  be  the  cause  which  takes  this 
right  away,  the  remedy  must,  in  the  reason  and  nature  of  things,  fall  with  it. 

§  726.  The  relative  powers  and  limits  of  jurisdiction  of  the  United  States 
and  of  state  courts. 

When  all  these  incidental  points  are  disposed  of,  we  find  the  question  finally  re- 
duced to  this :  Does  the  judicial  power  of  the  United  States  extend  to  the  revision 
of  decisions  of  state  courts  in  cases  arising  under  treaties?  But,  in  order  to  gen- 
eralize the  question,  and  present  it  in  the  true  form  in  which  it  presents  itself 
in  this  case,  we  will  inquire  whether  the  constitution  sanctions  the  exercise  of 
a  revising  power  over  the  decisions  of  state  tribunals  in  those  cases  to  which 
the  judicial  power  of  the  United  States  extends?  And  here  it  appears  to  me 
that  the  great  difficulty  is  on  the  other  side.     That  the  real  doubt  is  whether 
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the  state  tribimals  can  constitutionally  exercise  jurisdiction  in  any  of  the  cases 
to  which  the  judicial  power  of  the  United  States  extends.  Some  cession  of  ju- 
dicial power  Js  contemplated  by  the  third  article  of  the  constitution;  that 
which  is  ceded  can  no  longer  be  retained.  In  one  of  the  circuit  courts  of  the 
United  States  it  has  been  decided  (with  what  correctness  I  will  not  say)  that  the 
cession  of  a  power  to  pass  an  uniform  act  of  bankruptcy,  although  not  acted  on 
by  the  United  States,  deprives  the  states  of  the  power  of  passing  laws  to  that 
^ect.  With  regard  to  the  admiralty  and  maritime  jurisdiction,  it  would  be 
diflSoult  to  prove  that  the  states  could  resume  it  if  the4Tnited  States  should 
ai)olish  the  courts  vested  with  that  jurisdiction ;  yet  it  is  blended  with  the  other 
cases  of  jurisdiction  in  the  second  section  of  the  third  article,  and  ceded  in  the 
same  words.  But  it  is  contended  that  the  second  cection  of  the  third  article 
contains  no  express  cession  of  jurisdiction ;  that  it  only  vests  a  power  in  congress 
to  assume  jurisdiction  to  the  extent  therein  expressed.  And  under  this  head 
arose  discussion  on  the  construction  proper  to  be  given  to  that  article. 

§  726.  Tlie  oonstituti^m  a  tripartite  contract. 

On  this  part  of  the  case  I  shall  not  pause  long.  The  rules  of  construction, 
where  the  nature  of  the  instrument  is  ascertained,  are  familiar  to  every  one. 
To  me  the  constitution  appears,  in  every  line  of  it,  to  be  a  contract,  which,  in 
legal  language,  may  be  denominated  tripartite.  The  parties  are  the  people,  the 
states,  and  the  United  States.  It  is  returning  in  a  circle  to  contend  that  it  pro- 
fesses to  be  the  exclusive  act  of  the  people;  for  what  have  the  people  done  but 
to  form  this  compact?  That  the  states  are  recognized  as  parties  to  it  is  evident 
from  various  passages,  and  particularly  that  in  which  the  United  States  guaranty 
to  each  state  a  republican  form  of  government.  The  security  and  happiness  of 
the  whole  was  the  object,  and,  to  prevent  dissension  and  collision,  each  sur- 
rendered those  powers  which  might  make  them  dangerous  to  each  other.  Well 
aware  of  the  sensitive  irritability  of  sovereign  states,  where  their  wills  or  inter- 
ests clash,  they  placed  themselves,  with  regard  to  each  other,  on  the  footing 
of  sovereigns  upon  the  ocean ;  where  power  is  mutually  conceded  to  act  upon 
the  individual,  but  the  national  vessel  must  remain  unviolated.  And  to  remove 
all  ground  for  jealousy  and  complaint,  they  relinquish  the  privilege  of  being 
any  longer  the  exclusive  arbiters  of  their  own  justice,  where  the  rights  of  others 
come  in  question,  or  the  great  interests  of  the  whole  may  be  affected  by  those 
feelings,  partialities  or  prejudices  which  they  meant  to  put  down  forever. 

Nor  shall  I  enter  into  a  minute  discussion  on  the  meaning  of  the  language 
of  this  section.  I  have  seldom  found  much  good  result  from  hypercritical  se- 
verity in  examining  the  distinct  force  of  words.  Language  is  essentially  defect- 
ive in  precision;  more  so  than  those  are  aware  of  who  are  not  in  the  habit  of 
subjecting  it  to  philological  analysis.  In  the  case  before  us,  for  instance,  a  rigid 
construction  might  be  made,  which  would  annihilate  the  powers  intended  to  be 
ceded.  The  words  are:  "shall  extend  to."  Now,  that  which  extends  to  does 
not  necessarily  include  in ;  so  that  the  circle  may  enlarge  until  it  reaches  the 
objects  that  limit  it,  and  yet  not  take  them  in.  But  the  plain  and  obvious  sense 
and  meaning  of  the  word  shall,  in  this  sentence,  is  in  the  future  sense,  and  has 
nothing  imperative  in  it.  The  language  of  the  framers  of  the  constitution  is, 
*^We  are  about  forming  a  general  government.  When  that  government  is 
formed,  its  powers  shall  extend,"  etc.  I,  therefore,  see  nothing  imperative  in 
this  clause,  and  certainly  it  would  have  been  very  unnecessary  to  use  the  word 
in  that- sense;  for,  as  there  was  no  controlling  power  constituted,  it  would  only, 
if  used  in  an  imperative  sense,  have  imposed  a  moral  obligation  to  act.    But 
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the  same  result  arises  from  using  it  in  a  future  sense;  and  the  constitution' 
everywhere  assumes  as  a  postulate,  that  wherever  power  is  given  it  mil  be 
used,  or  at  least  used  as  far  as  the  interests  of  the  American  people  require  it, 
if  not  from  the  natural  proneness  of  man  to  the  exercise  of  power,  at  least 
from  a  sense  of  duty,  and  the  obligation  of  an  oath.  Nor  can  I  see  any  diflference 
in  the  efifect  of  the  words  used  in  this  section,  as  to  the  scope  of  the  jurisdiction 
of  the  United  States  courts  over  the  cases  of  the  first  and  second  description, 
comprised  in  that  section.  "Shall  extend  to  controversies  "  appears  to  me  as 
comprehensive  in  effect  as  "  shiall  extend  to  all  cases.'^  For,  if  the  judicial 
power  extend  "to  controversies  between  citizen  and  alien,"  etc.,  to  what  contro- 
versies of  that  description  does  it  not  extend?  If  no  case  can  be  pointed  out 
which  is  excepted,  it  then  extends  to  all  controversies. 

§  727.  Powers  ceded  hytha  constitution  to  the  general governrnent  may  ib  exer- 
cised when  deemed  advisable. 

But  I  will  assume  the  construction  as  a  sound  one,  that  the  cession  of  power 
to  the  general  government  means  no  more  than  that  they  may  assume  the 
exercise  of  it  whenever  they  think  it  advisable.  It  is  clear  that  congress  have 
hitherto  acted  under  that  impression,  and  my  own  opinion  is  in  favor  of  its 
correctness.  But  does  it  not  then  follow  that  the  jurisdiction  of  the  state  court, 
within  the  range  ceded  to  thie  general  government,  is  permitted,  and  may  be 
withdrawn  whenever  congress  think  proper  to  do  so?  As  it  is  a  principle  that 
every  one  may  renounce  a  right  introduced  for  his  benefit,  we  will  admit  that, 
as  congress  have  not  assumed  such  jurisdiction,  the  state  courts  may,  constitu- 
tionally, exercise  jurisdiction  in  such  cases.  Yet,  surely,  the  general  power  to 
withdraw  the  exercise  of  it  includes  in  it  the  right  to  modify,  limit  and  restrain* 
that  exercise.  "This  is  my  domain,  put  not  your  foot  upon  it;  if  you  do,  you- 
are  subject  to  my  laws;  I  have  a  right  to  exclude  you  altogether;  I  have,  then, 
a  right  to  prescribe  the  terms  of  your  admission  to  a  participation.  As  lon^  as 
you  conform  to  my  laws,  participate  in  peace ;  but  I  reserve  to  myself  the  right 
of  judging  how  far  your  acts  are  conformable  to  my  laws."  Analogy,  then,  to 
the  ordinary  exercise  of  sovereign  authority  would  sustain  the  exemse  of  this 
controlling  or  revising  power. 

§  728.  Whether  the  power  to  take  full  jurisdiction  implies  appellate  powers 
over  state  courts. 

But  it  is  argued  that  a  power  to  assumfe  jurisdiction  to  the  constitutional  ex- 
tent does  not  necessarily  carry  with  it  a  right  to  exercise  appellate  power  over 
the  state  tribunals.  This  is  a  momentous  question,  and  one  on  which  I  shall 
reserve  myself  uncommitted  for  each  particular  case  as  it  shall  occur.  It  is 
enough,  at  present,  to  have  shown  that  congress  has  not  asserted,  and  this  court 
has  not  attempted  to  exercise,  that  kind  of  authority  in  personam  over  the 
state  courts  which  would  place  them  in  the  relation  of  an  inferior  responsible 
body,  without  their  own  acquiescence.  And  I  have  too  much  confidence  in 
the  state  tribunals  to  believe  that  a  case  ever  will  occur  in  which  it  will  be 
necessary  for  the  general  government  to  assume  a  controlling  power  over  these 
tribunals.  But  is  it  difficult  to  suppose  a  case  which  will  call  loudly  for  some 
remedy  or  restraint?  Suppose  a  foreign  minister,  or  an  officer,  acting  regularly 
under  authority  from  the  United  States,  seized  to-day,  tried  to-morrow,  and 
hurried  the  next  day  to  execution.  Such  cases  may  occur,  and  have  occurred, 
in  other  countries.  The  angry,  vindictive  passions  of  men  have  too  often  made 
their  way  into  judicial  tribunals,  and  we  cannot  hope  forever  to  escape  their 
baleful  influence.    In  the  case  supposed  there  ought  to  be  a  power  somewhere  to 
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restrain  or  punish,  or  the  Union  must  be  dissolved.  At  present  the  uncontrol- 
lable exercise  of  criminal  jurisdiction  is  most  securely  confided  to  the  state  tri- 
bunals. The  courts  of  the  United  States  are  vested  with  no  power  to  scrutinize 
into  the  proceedings  of  the  state  courts  in  criminal  cases;  on  the  contrary,  the 
general  government  has,  in  more  than  one  instance,  exhibited  their  confidence 
by  a  wish  to  vest  them  with  the  execution  of  their  own  penal  law.  And  ex- 
treme, indeed,  I  flatter  myself,  must  be  the  case  in  which  the  general  govern- 
ment could  ever  be  induced  to  assert  this  right.  If  ever  such  a  case  should 
occur,  it  will  be  time  enough  to  decide  upon  their  constitutional  power  to 
do  so. 

But  we  know  that,  by  the  third  article  of  the  constitution,  judicial  power,  to 
a;certaii>  extent,  is  vested  in  the  general  government,  and  that  by  the  same 
instrument  power  is  given  to  pass  all  laws  necessary  to  carry  into  effect  the 
provisions  of  the  constitution.  At  present  it  is  only  necessary  to  vindicate  the 
laws  which  they  have  passed  affecting  civil  cases  pending  in  state  tribunals. 
In  legislating  on  this  subject,  congress,  in  the  true  spirit  of  the  constitution,, 
have  proposed  to  secure  to  every  one  the  full  benefit  of  the  constitution,  with- 
out forcing  any  one  necessarily  into  the  courts  of  the  United  States.  With  this 
view,  in  one  class  of  cases,  they  have  not  taken  away  absolutely  from  the  state 
courts  all  the  cases  to  which  their  judicial  power  extends,  but  left  it  to  the 
plaintiff  to  bring  his  action  there  originally,  if  he  choose,  or  to  the  defendant 
to  force  the  plaintiff  into  the  courts  of  the  United  States  where  they  have  juris- 
diction, and  the  former  has  instituted  his  suit  in  the  state  courts.  In  this  case 
they  have  not  made  it  legal  for  the  defendant  to  plead  to  the  jurisdiction;  the 
effect  of  which  would  be  to  put  an  end  to  the  plaintiff's  suit,  and  oblige  him, 
probably  at  great  risk  or  expense,  to  institute  a  new  action ;  but  the  act  has 
given  him  a  right  to  obtain  an  order  for  a  removal,  on  a  petition  to  the  state 
court,  upon  which  the  cause,  with  all  its  existing  advantages,  is  transferred  to 
the  circuit  court  of  the  United  States.  This,  I  presume,  can  be  subject  to  no 
objection;  as  the  legislature  has  an  unquestionable  right  to  make  the  ground  of 
removal  a  ground  of  plea  to  the  jurisdiction,  and  the  court  must  then  do  no 
more  than  it  is  now  called  upon  to  do,  to  wit,  give  an  order  or  a  judgment,  or 
call  it  what  we  will,  in  favor  of  that  defendant.  And  so  far  from  asserting  the 
inferiority  of  the  state  tribunal,  this  act  is  rather  that  of  a  superior,  inasmuch 
as  the  circuit  court  of  the  United  States  becomes  bound,  by  that  order,  to  take 
jurisdiction  of  the  case.  This  method,  so  much  more  unlikely  to  affect  official 
delicacy  than  that  which  is  resorted  to  in  the  other  class  of  oases,  might,  per- 
haps, have  been  more  happily  applied  to  all  the  cases  which  the  legislature 
thought  it  advisable  to  remove  from  the  state  courts.  But  the  other  class  of 
cases,  in  which  the  present  is  included,  was  proposed  to  be  provided  for  in  a 
different  manner.  And  here,  again,  the  legislature  of  the  Union  evince  their 
confidence  in  the  state  tribunals ;  for  they  do  not  attempt  to  give  original  cogni- 
zance to  their  own  circuit  courts  of  such  cases,  or  to  remove  them  by  petition 
and  order;  but  still  believing  that  their  decisions  will  be  generally  satisfactory, 
a  writ  of  error  is  not  given  immediately,  as  a  question  within  the  jurisdiction 
of  the  United  States  shall  occur,  but  only  in  case  the  decisions  shall  finally,  in 
the  court  of  the  last  resort,  be  against  the  title  set  up  under  the  constitution, 
treaty,  etc. 

In  this  act  I  can  see  nothing  which  amounts  to  an  assertion  of  the  inferiority 
or  dependence  of  the  state  tribunals.  The  presiding  judge  of  the  state  court  is 
himself  authorized  to  issue  the  writ  of  error,  if  he  will,  and  thus  give  jurisdic- 
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tion  to  the  supreme  court;  and  if  he  thinks  proper  to  decline  it,  no  compulsory 
process  is  provided  by  law  to  oblige  him.  The  party  who  imagines  himself  ag- 
grieved is  then  at  liberty  to  apply  to  a  judge  of  the  United  States,  who  issues 
the  writ  of  error,  which  (whatever  the  form)  is,  in  substance,  no  more  than  a 
mode  of  compelling  the  opposite  party  to  appear  before  this  court,  and  main- 
tain the  legality  of  his  judgment  obtained  before  the  state  tribunal.  An  ex- 
emplification of  a  record  is  the  common  property  of  every,  one  who  chooses  to 
apply  and  pay  for  it,  and  thus  the  case  and  the  parties  are  brought  before  us ;  and 
so  far  is  the  court  itself  from  being  brought  under  the  revising  power  of  this^ 
court,  that  nothing  but  the  case  as  presented  by  the  record  and  pleadings  of 
the  parties  is  considered,  and  the  opinions  of  the  court  are  never  resorted 
to  unless  for  the  purpose  of  assisting  this  court  in  forming  their  own  opin- 
ions. 

§  729.  The  necessity  of  a  revising  power  in  the  courts  of  tJie  United  States, 

The  absolute  necessity  that  there  was  for  congress  to  exercise  something  of  a 
revising  power  over  cases  and  parties  in  the  state  courts  will  appear  from  this 
consideration.  Suppose  the  whole  extent  of  the  judicial  power  of  the  United 
States  vested  in  their  own  courts,  yet  such  a  provision  would  not  answer  all  the 
ends  of  the  constitution,  for  two  reasons : 

1st.  Although  the  plaintiff  may,  in  such  case,  have  the  full  benefit  of  the 
constitution  extended  to  him,  yet  the  defendant  would  not;  as  the  plaintiff 
might  force  him  into  the  court  of  the  state  at  his  election. 

2dly.  Supposing  it  possible  so  to  legislate  as  to  give  the  courts  of  the  United 
States  original  jurisdiction  in  all  cases  arising  under  the  constitution,  laws,  etc^ 
in  the  words  of  the  second  section  of  the  third  article  (a  point  on  which  I  have 
some  doubt,  and  which  in  time  might,  perhaps,  under  some  quo  minics  fiction,, 
or  a  willing  construction,  greatly  accumulate  the  jurisdiction  of  those  courts)^ 
yet  a  very  large  class  of  cases  would  remain  unprovided  for.  Incidental  ques- 
tions would  often  arise,  and  as  a  court  of  competent  jurisdiction  in  the  principal 
case  must  decide  all  such  questions,  whatever  laws  they  arise  under,  endless 
might  be  the  diversity  of  decisions  throughout  the  Union,  upon  the  constitution,, 
treaties  and  laws  of  the  United  States ;  a  subject  on  which  the  tranquillity  of 
the  Union,  internally  and  externally,  may  materially  depend. 

I  should  feel  the  more  hesitation  in  adopting  the  opinions  which  I  express  ia 
this  case  were  I  not  firmly  convinced  that  they  are  practical,  and  may  be 
acted  upon  without  compromitting  the  harmony  of  the  Union,  or  bringing 
humility  upon  the  state  tribunals.  God  forbid  that  the  judicial  power  in  these 
states  should  ever,  for  a  moment,  even  in  its  humblest  departments,  feel  a  doubt 
of  its  own  independence.  Whilst  adjudicating  on  a  subject  which  the  laws  of 
the  country  assign  finally  to  the  revising  power  of  another  tribunal,  it  can  feel 
no  such  doubt.  An  anxiety  to  do  justice  is  ever  relieved  by  the  knowledge 
that  what  we  do  is  not  final  between  the  parties.  And  no  sense  of  dependence 
can  be  felt  from  the  knowledge  that  the  parties,  not  the  court,  may  be  sum- 
moned before  another  tribunal.  With  this  view,  by  means  of  laws  avoiding 
judgments  obtained  in  the  state  courts  in  cases  over  which  congress  has  consti- 
tutionally assumed  jurisdiction,  and  inflicting  penalties  on  parties  who  shall 
contumaciously  persist  in  infringing  the  constitutional  rights  of  others  —  under 
a  liberal  extension  of  the  writ  of  injunction  and  the  habeas  corpus  ad  subjici- 
endum, I  flatter  myself  that  the  full  extent  of  the  constitutional  revising  power 
may  be  secured  to  the  United  States,  and  the  benefits  of  it  to  the  individual, 
without  ever  resorting  to  compulsory  or  restrictive  process  upon  the  state  tri- 
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bonak;  a  right  whiob,  I  repeat  again,  congress  has  not  asserted,  nor  has  this 
court  asserted,'  nor  does  there  appear  any  necessity  for  asserting. 

The  remaining  points  in  the  case  being  mere  questions  of  praotice,  I  shaU 
make  no  remarks  upon  them. 

Judgment  affirmed. 
WILLIAMS  V.  BRUFFY. 
(12  Otto,  d4&-20A.     1880.) 

Error  to  the  Supreme  Court  of  Appeals  of  Virginia. 

Opinion  by  Mr.  Jusitce  Field. 

Statement  of  Facts. — The  court  of  appeals  of  Virginia  declines  to  enforofe  the 
mandate  of  this  court  issued  in  this  case,  and  the  petition  of  the  plaintiffs  in 
error  is  that  this  court  will  take  such  proceedings  as  will  render  its  judgment 
effectual. 

The  plaintiffs  in  error  are  citizens  of  the  state  of  Pennsylvania,  and  in  1866 
they  instituted  an  action  in  the  circuit  court  of  Rockingham  county,  Virginia, 
against  the  administrator  of  the  estate  of  one  Greorge  Bruffy,  deceased,  who,' 
at  the  time  of  his  death,  was  a  citizen  of  Virginia,  for  the  value  of  certain  goodff 
sold  by  them  to  him  in  March,  1861.  The  administrator  appeared  to  the  action 
and  pleaded  the  general  issue,  and  certain  special  pleas,  the  substance  of  which 
was  that  Pennsylvania  was  one  of  the  United  States,  and  that  Virginia  was  one 
of  the  states  which  had  formed  a  confederation  known  as  the  Confederate 
States;  that  from  some  time  in  1861  until  some  time  in  1865  the  government  of 
the  United  States  was  at  war  with  the  government  of  the  Confederate  States; 
and  that  by  a  law  of  the  Confederate  States  debts  to  alien  enemies  were  se- 
questered; that  the  intestate  had  paid  over  the  amount  claimed  in  this  action  to 
a  receiver  in  those  states  appointed  under  that  law,  and  was  thus  discharged 
from  the  debt  to  the  plaintiffs.  To  these  pleas  the  plaintiffs  demurred ;  but 
the  demurrers  were  overruled.  The  case  was  then  submitted  to  the  court  upon 
certain  depositions  and  an  agreed  statement  of  facts.  They  established  the 
sale  and  delivery  of  the  goods  for  which  the  action  was  brought ;  the  residence 
of  the  plaintiffs  in  Pennsylvania  and  of  the  deceased  in  Virginia  during  the 
war ;  the  payment  by  the  latter  of  the  debt  claimed  to  the  sequestrator  of  the 
Confederate  government  under  a  judgment  of  a  Confederate  court.  The  circuit 
court  of  Rockingham  county,  therefore,  gave  judgment  for  the  defendant ;  and 
the  plaintiffs  applied  to  the  supreme  court  of  appeals  of  the  state  for  a  writ  of 
mpersedeas  to  bring  the  case  before  it  for  review. 

§  730.  Office  of  a  supersedeas  in  Virginia. 

In  the  courts  of  other  states  a  supersedeas  is  merely  an  auxiliary  process 
designed  to  supersede  the  enforcement  of  the  judgment  of  the  court  below 
brought  up  by  writ  of  error  for  review.  But  in  Virginia  it  serves  a  different 
purpose.  "  There,"  says  Eobinson,  in  his  treatise  on  the  practice  in  the  courts 
of  that  state,  "  the  writ  of  error  is  never  used  as  a  means  of  removing  the  judg- 
ment of  an  inferior  court  before  a  superior  tribunal,  except  in  those  cases  in 
which  security  is  dispensed  with.  In  practice,  the  supersedeas  is  a  substitute 
for  the  writ  of  error  in  all  cases  in  which  it  is  designed  that  the  judgment  of 
the  court  belo\y  shall  be  superseded.^^  Vol.  I,  p.  660 ;  White  v,  Jones,  1  Wash. 
(Va.),  118;  Burwell  v.  Anderson,  2  id.,  194;  Wingfield  v.  Crenshaw,  3  Hen.  & 
M.  (Va.),  245.  By  the  law  of  that  state,  when  application  is  made  to  £he  su- 
preme court  of  appeals  for  a  writ  of  supersedeasy  the  court  looks  into  the  record 
of  the  case,  and  only  allows  the  writ  when  of  opinion  that  the  decision  com- 

656 


JURISDICTION  OVER  STATE  COURTS.  §  731. 

plained  of  ought  to  be  reviewed.  Its  action  upon  the  record  is  in  eflfect  a  de- 
termination whether  or  not  it  presents  a  suflBicient  question  for  the  consideration 
of  the  court.  If  it  deem  the  judgment  of  the  court  below  "  plainly  right,"  and 
reject  the  application  on  that  ground,  and  its  order  of  rejection  so  state,  no  fur- 
ther application  for  the  writ  can  be  presented;  the  judgment  of  the  court  below 
is  thenceforth  irreversible.  So,  in  effect,  its  refusal  of  the  writ  on  that  ground 
is  equivalent  to  an  affirmance  of  the  judgment,  for  the  reason  that  the  record 
discloses  no  error. 

§  7  31,  Reasons  assigned  ly  the  state  court  for  refusing  to  obey  tlie  mandate  of 
the  supreme  court 

In  the  present  case  the  supreme  court  of  appeals  denied  the  writ,  stating  in 
its  order  that  it  was  of  opinion  that  the  judgment  of  the  court  of  Rockingham 
county  was  "  plainly  right."  To  review  this  action  of  the  court  of  appeals, — 
this  determination  as  to  the  character  of  the  judgment  rendered  in  the  circuit 
court, —  a  writ  of  error  was  prosecuted  from  this  court.  It  was  issued  to  the 
court  of  appeals,  and  was  returned  with  a  transcript  of  the  record  on  file  in  the 
office  of  its  clerk,  properly  certified,  and  the  case  was  elaborately  argued  here 
by  counsel.  We  came  to  the  conclusion  unanimously  that  the  judgment  of  the 
circuit  court  of  Rockingham  county  was  erroneous,  that  the  demurrers  to  the 
special  pleas  should  have  been  sustained,  and  that  the  plaintiffs  should  have  had 
judgment  upon  the  agreed  statement  of  facts  for  the  amount  of  their  claim, 
with  interest  from  its  maturity,  deducting  in  the  computation  of  time  the  period 
during  which  the  war  continued.  We  accordingly  directed  that  the  action  of 
the  court  of  appeals  of  Virginia  in  refusing  a  supersedeas  of  the  judgment  of 
the  circuit  court  should  be  reversed,  and  that  the  cause  should  be  remanded  to 
it  for  further  proceedings  in  accordance  with  our  opinion.  The  judgment  of 
this  court  was  accordingly  certified  to  that  court  and  presented  to  it  in  April, 
1879.  In  April  of  the  present  year  that  court  declined  to  take  action  upon  our 
mandate,  for  reasons  embodied  in  its  opinion  at  the  time  entered  in  its  records. 
That  opinion  is  as  follows: 

"  Virginia. 
^^  In  the  supreme  court  of  appeals,  held  at  the  state  court  house,  in  the  city  of 
Richmond,  on  Saturday,  the  24th  day  of  April,  1880. 

**'  Charles  B.  Williams  and  James  D.  Ab- 

NEST,  partners  under  the  firm  name  of 

Williams  <&  Arnest,  Plaintiffs, 
against 
Jason  N.  Bruffy,  Administrator  of  George 

Brtjfft,  deceased.  Defendant. 

"  This  court,  having  maturely  considered  the  mandate  of  the  supreme  court 
of  the  United  States,  is  of  opinion  that,  according  to  the  true  intent  and  mean- 
ing of  said  mandate,  this  court  is  required  to  grant  a  writ  of  error  or  superse- 
deas to  the  judgment  of  the  circuit  court  of  Rockingham  county.  This  court, 
at  a  former  term,  held  at  Staunton,  Virginia,  had  refused  such  writ  in  the  same 
case,  being  of  opinion  that  the  '  said  judgment  is  plainly  right.'  By  such  re- 
fusal the  said  judgment  of  the  circuit  court  of  Rockingham  had  become  irre- 
versible, and  placed  beyond  the  control  and  jurisdiction  of  this  court.  It  was 
at  one  time  a  pending  cause  in  this  court.  There  is  no  mode  by  which  the  de- 
cision of  an  inferior  court  can  be  reversed  here,  except  upon  an  appeal  allowed 
or  writ  of  error  granted  and  duly  perfected  in  conformity  with  the  statutes 
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made  and  provided.  If,  therefore,  the  mandate  of  the  sapreme  court  of  the 
United  States  shall  be  entered  on  the  records  of  this  court,  it  mast  be  inopera- 
tive and  of  no  eflfect,  unless  this  court  shall  now  grant  a  writ  of  error,  or  writ 
of  error  and  supersedeas^  to  the  said  judgment  of  the  circuit  court  of  Rock- 
ingham county.  That  judgment  was  rendered  on  the  18th  of  April,  1871. 
The  seventeenth  section  of  chapter  178,  Code  of  1873,  provides  that  no  process 
shall  issue  upon  an  appeal,  writ  of  error  or  supersedeas  to  or  from  a  final  judg- 
ment or  decree,  if,  when  the  record  is  delivered  to  the  clerk  of  the  appellate 
court,  there  shall  have  elapsed  two  years  since  the  date  of  such  final  judgment, 
decree  or  order;  but  the  appeal,  writ  of  error  or  supersedeas  shall  he  dismissed 
whenever  it  appears  that  two  years  have  elapsed  since  the  said  date  before  the 
record  is  delivered  to  such  clerk.  So  that,  if  the  court  should  now  grant  the 
writ  of  error  and  supersedeas,  no  process  could  issue  thereon ;  and  if  such  proc- 
ess should  issue,  the  writ  of  error  or  supersedeas  must  hereafter  be  dismissed  by 
the  express  mandate  of  the  statute.  It  is  further  provided,  except  in  certain 
enumerated  cases,  that  a  writ  of  error  or  supersedeas  shall  not  take  eflfect  until 
bond  is  given  by  the  petitioner  in  a  penalty,  and  with  certain  conditions  pre- 
scribed ;  and  if  two  years  elapse  from  the  date  of  such  final  judgment  or  de- 
cree before  such  bond  is  given,  the  appeal,  writ  of  error  or  supersedeas  shall  be 
dismissed.  See  sees.  13  and  17,  c.  178,  Code  of  1873.  In  the  present  case,  the 
record  has  not  been  delivered  to  the  clerk  of  this  court,  nor  has  any  such  bond 
been  given  as  is  required  of  the  petitioner,  nor,  indeed,  can  be.  These  consid- 
erations are  suflScient  to  show  that  no  writ  of  error  or  supersedeas  can  now  be 
granted,  or,  if  granted,  it  must  be  dismissed,  unless  this  court  is  authorized  to 
disregard  the  plain  letter  of  the  statute  under  which  it  exercises  its  appellate 
jurisdiction.  It  may  be  further  added,  that  when  this  court  deems  the  decision 
of  the  inferior  court  plainly  right,  and  rejects  the  application  for  appeal  on  that 
ground,  no  other  appeal,  writ  of  error  or  supersedeas  can  afterwards  be  granted 
by  this  court  in  the  said  case.     See  sec.  10,  c.  178,  Code  of  1873. 

"  For  these  reasons,  this  court,  with  the  highest  respect  and  consideration  for 
the  supreme  court  of  the  United  States,  must  decline  to  take  any  further  ac- 
tion with  respect  to  the  mandate  of  said  court.  This  entry  is  made  on  the 
record  book  of  this  court  in  conformity  with  the  request  and  at  the  suggestion 
of  the  counsel  for  the  petitioners. 

"  A  copy.—  Teste:  Geo.  K  Taylor,  O.  C." 

The  petitioners  accordingly  pray  that  this  court  will  take  such  action  as  may 
be  proper  and  needful  in  the  premises  to  give  eflicaoy  to  its  judgment. 

§  732.  77ie  appellate  jurisdiction  of  the  supreme  court  over  state  courts  is  set-- 
tied  hy  the  case  of  Martin  v.  Hunter,  1  Wheat.,  30J^ 

We  do  not  understand  that  the  court  of  appeals  intends  by  its  refusal  to  denj 
or  question  the  appellate  power  of  this  tribunal  in  cases  arising  in  the  state 
court  where  the  validity  of  a  statute  of,  or  of  an  authority  exercised  under,  the 
state  is  drawn  in  question,  on  the  ground  of  its  repugnancy  to  the  constitution- 
and  laws  of  the  United  States,  and  the  decision  is  in  favor  of  its  validity.  Its 
appellate  jurisdiction  over  the  judgments  of  the  state  courts  in  such  cases,  and 
other  cases  mentioned  in  the  twenty-fifth  section  of  the  judiciary  act  of  1789* 
(re-enacted  in  the  Eevised  Statutes),  passed  beyond  the  region  of  discussion  in 
this  court  more  than  half  a  century  ago.  As  early  as  1816,  in  the  celebrated 
case  of  Martin  t;.  Hunter's  Lessee,  this  court,  in  an  opinion  of  unanswer- 
able reasoning,  from  the  general  language  of  the  constitution,  asserted' 
its  appellate  jurisdiction  over   the   state  courts  in  the  cases  mentioned  ia« 
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the  act.  It  also  showed  that  the  jurisdiction  had  been  sustained  in  a  great 
variety  of  cases,  and  that  the  doctrine  had  been  acquiesced  in  by.  enlight- 
ened state  courts  without  a  judicial  doubt  being  breathed  until  that  case 
arose.  No  doctrine  of  this  court  rests  upon  more  solid  foundations,  or  is 
more  fully  valued  and  cherished,  than  that  which  sustains  its  appellate  power 
over  state  courts,  where  the  constitution,  laws  and  treaties  of  the  United  States 
are  drawn  in  question,  and  their  authority  is  denied  or  evaded,  or  where  any 
right  is  asserted  under  a  state  law  or  authority  in  conflict  with  them.  And  in 
no  class  of  cases  could  that  jurisdiction  be  more  properly  invoked  than  when, 
by  enactments  of  a  revolutionary  organization  against  the  government  of  the 
United  States,  the  property  or  the  rights  of  citizens  of  the  loyal  states  are 
attempted  to  be  destroyed  or  impaired  because  of  their  loyalty  to  the  Union. 

The  main  reason  assigned  by  the  court  of  appeals  for  declining  to  act  upon 
our  mandate,  as  seen  by  its  opinion,  is  the  lapse  of  over  two  years  from  the 
date  of  the  rendition  of  the  judgment  of  the  circuit  court  of  Rockingham 
county,  and  the  delivery  of  the  record  to  that  court.  The  judgment  was  ren- 
dered on  the  18th  of  April,  1871,  and  the  petition  for  the  supersedeas  with  the 
record  was  not  presented  to  the  court  and  delivered  to  its  clerk  until  the  12th 
of  September,  1874.  The  court  of  appeals,  it  is  true,  in  its  opinion,  states  that 
the  record  has  not  been  delivered  to  its  clerk;  but  this  is  evidently  an  inad- 
vertence, as  the  transcript  before  us  shows  that  such  record  was  filed  by  him 
on  the  day  mentioned.  The  court  also  adds,  as  further  reasons  for  its  action, 
that  a  bond  with  a  certain  penalty  and  prescribed  conditions  was  required  to 
be  given  within  like  period  before  a  supersedeas  could  take  effect,  and  that  no 
such  bond  was  given  in  the  case;  and  also,  that  when  the  court  of  appeals 
deems  a  decision  of  the  inferior  court  plainly  right,  and  rejects  an  application 
for  an  appeal  on  that  ground,  no  other  appeal  or  supersedeas  can  afterwards  be 
granted.  These  last  two  grounds  do  not  impress  us  as  having  force,  for  a  bond 
could  not  be  required  until  the  writ  is  allowed.  And  the  ground  of  refusing 
the  writ,  that  the  decision  in  the  inferior  court  was  plainly  right,  being  itself 
held  to  be  untenable,  there  could  be  no  reason  why  the  order  of  denial  should 
not  be  reversed,  and  an  order  granting  the  writ  entered  in  its  place,  as  in  the 
case  of  reversals  of  other  orders. 

§  733.  Where  a  state  court  refuses  a  writ  of  ei^or  on  the  ground  that  the 
judgment  of  the  lower  court  is  ri<jht^  its  judgment  is  final. 

As  to  the  lapse  of  more  than  two  yeans  between  the  date  of  the  judgment 
and  the  delivery  of  the  record  to  the  clerk  of  the  appellate  court,  it  is  sufficient 
to  observe  that  the  court  of  appeals  gave  no  effect  to  that  circumstance;  and 
we  could  not  say  it  had  no  authority  after  that  time  to  look  into  the  record  of 
the  inferior  court.  We  could  not  say  what  facts  may  have  existed  which  pre- 
vented the  operation  of  the  statute,  or  what  proceedings  may  have  been  neces- 
sary, according  to  the  practice  of  the  court,  to  enable  parties  to  avail  themselves 
of  the  lapse  of  time.  The  court  did  not  refuse  to  receive  the  petition  of  the 
plaintiffs  in  error  on  the  ground  that  it  was  presented  too  late,  nor  did  it 
afterwards  dismiss  the  petition  for  that  reason.  It  took  jurisdiction  of  it  so 
far  as  to  examine  the  record  of  the  judgment  of  the  court  below,  and  to  pass 
upon  its  character.  In  its  judgment,  entered  in  its  records,  it  states  that  the 
petition,  "  having  been  maturely  considered,  and  the  transcript  of  said  judg- 
ment seen  and  inspected,  the  court  being  of  opinion  that  said  judgment  is 
plainly  right,  doth  deny  the  said  supersedeas.'^^  That  judgment,  thus  entered, 
is  a  final  determination  of  the  character  of  the  judgment  of  the  inferior  court. 
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Although  in  the  form  of  denying  the  supersedeas^  it  is  not  essentially  different 
in.  its  character  and  eflfect  from  a  judgment  dismissing  such  writ  after  it  had 
once  been  granted  and  the  merits  of  the  case  heard.  So  long  as  it  remains 
unreversed,  it  will  be  authority  to  all  the  inferior  courts  of  Virginia  that  the 
confiscation  of  debts  due  to  loyal  citizens,  under  an  act  of  the  Confederate 
government,  enforced  as  a  law  of  the  state,  was  a  valid  proceeding.  It  is 
therefore  the  subject  of  review  in  this  court.  The  Richmond,  etc.,  Railroad 
Co.  -u.  The  Louisa  Railroad  Co.,  13  How.,  71.  It  is  enough  for  our  jurisdiction 
over  the  case  that  there  was  a  final  judgment  of  the  court  of  appeals,  and  our 
jurisdiction  cannot  be  now  ousted,  after  we  have  acted  upon  the  case  and 
passed  upon  its  merits,  by  any  suggestion  that  that  court  never  took  jurisdiction 
to  look  into  the  record  of  the  inferior  court  and  determine  the  character  of  its 
judgment;  nor  can  we  listen  to  any  such  suggestion  in  contradiction  of  the 
record  of  the  case.  In  the  elaborate  argument  of  counsel  of  the  case  before 
us,  though  several  objections  were  urged  to  our  jurisdiction,  no  intimation  was 
made  of  the  want  of  jurisdiction  by  the  court  of  appeals.  Skillern's  Execu- 
tors V.  May's  Executors,  6  Cranch,  267;  Ec  parte  Story,  12  Pet,  839;  Wash- 
ington Bridge  Co.  v.  Stewart,  3  How.,  413. 

§  734.  Appellate  jurisdiction  attaches  to  all  final  judgments  involving  a  fed- 
eral question. 

Whenever  the  highest  court  of  a  state,  by* any  form  of  decision,  affirms  or 
denies  the  validity  of  a  judgment  of  an  inferior  court  over  which  it  by  law 
can  exercise  appellate  authority,  the  jurisdiction  of  this  court  to  review  such 
decision,  if  it  involve  a  federal  question,  will,  upon  a  proper  proceeding,  attach. 
It  cannot  make  any  difference  whether,  after  an  examination  of  the  record  of 
the  court  below,  such  decision  be  expressed  by  refusing  a  writ  of  error  or 
supersedeas^  or  by  dismissing  a  writ  previously  allowed.  And  when  this  court 
has  once  acquired  jurisdiction,  it  may  send  its  process,  in  the  enforcement  of 
its  judgment,  to  the  appellate  court  of  the  state  or  to  the  inferior  court  whose 
judgment  is  reversed.  Had  the  court  of  appeals,  after  assuming  jurisdiction 
so  far  as  to  examine  the  record  of  the  inferior  court  and  pass  upon  its  action, 
granted  the  supersedeas  and  rendered  in  the  case  the  judgment  which,  in  our 
opinion,  should  have  been  rendered,  the  judgment  of  the  inferior  court  would 
have  been  reversed,  and  judgment  ordered  in  favor  of  the  piaintiflPs  in  error. 
Having  jurisdiction  of  the  case,  we  can  now  direct  that  such  reversal  be  made 
and  such  judgment  be  entered. 

§  735.  This  court  can  send  its  mandate  as  well  to  the  inferior  as  to  the  appelr 
late  court. 

But  inasmuch  as  the  court  of  appeals  finds  itself  embarrassed  in  its  action 
upon  our  mandate  by  reason  of  the  statute,  to  which  no  reference  was  made 
in  its  original  decision,  we  will  direct  that  the  mandate  be  recalled,  and  that 
final  judgment  be  entered  in  this  court  reversing  the  judgment  of  the  circuit 
court  of  Rockingham  county,  and  awarding  judgment  to  the  plaintiffs  for  the 
amount  appearing  from  the  record  and  the  agreed  statement  of  facts  to  be  due 
them  on  their  claim,  with  interest  from  its  maturity,  deducting  in  the  compu- 
tation of  time  the  period  of  the  war;  the  judgment  to  be  paid  by  the  defend- 
ant, as  administrator,  out  of  the  estate  of  the  deceased  George  Bruflfy  in  like 
manner  as  other  claims  established  against  his  estate;  and  it  is  so  ordered* 
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TYLER  V.  MAGWIRE. 
(17  Wallace,  253-294.    1872.) 

Errob  to  the  Supreme  Court  of  Missouri. 

§  736.  Power  of  the  euprems  covert  to  execute  its  own  decree. 

Opinion  by  Mr.  Justice  Clifford. 

Power  to  re-examine,  in  a  certain  class  of  oases,  final  judgments  and  decreed 
in  the  highest  court  of  law  or  equity  of  a  state,  and  to  reverse  or  affirm  the 
same  upon  a  writ  of  error,  was  conferred  upon  the  supreme  court  by  the 
twenty-fifth  section  of  the  judiciary  act,  and  the  same  section  provides  that 
the  writ  of  error  shall  have  the  same  effect  as  if  the  judgment  or  decree  had 
been  rendered  or  passed  in  the  circuit  court,  and  that  the  proceeding  upon  the 
reversal  shall  also  be  the  same,  except  that  the  supreme  court,  instead  of  re- 
manding the  cause  for  a  final  decision,  may,  at  their  discretion,  if  the  cause 
shall  have  been  once  before  remanded,  proceed  to  a  final  decision  6t  the  same^ 
and  award  execution.  1  Stat,  at  Large,  86.  Where  the  reversal  is  in  favor  of 
the  original  plaintiff,  and  the  damages  to  be  assessed  or  matters  to  be  decreed 
are  uncertain,  the  supreme  court  will  remand  the  cause  for  a  final  decision, 
unless  the  same  shall  have  been  once  before  remanded,  in  which  case  the  court 
may,  at  their  discretion,  proceed  to  a  final  decision  of  the  cause.  Execution  in 
that  event  may  be  awarded  here,  but  the  court,  in  all  other  appellate  cases, 
will  send  a  special  mandate  to  the  subordinate  court  for  all  further  necessary 
proceedings.  Such  were  the  directions  of  the  judiciary  act,  but  the  congress, 
on  the  5th  of  February,  1867,  amended  that  section  in  several  particulars,  and 
provided  that  the  writ  of  error,  in  such  a  case,  shall  have  the  same  effect 
as  if  the  judgment  or  decree  had  been  rendered  or  passed  in  a  federal 
court,  and  that  the  proceeding  upon  the  reversal  shall  also  be  the  same,  except 
that  the  supreme  court  may,  at  their  discretion,  proceed  to  a  final  decision  of 
the  same,  and  award  execution  or  remand  the  same  to  the  inferior  court. 
14  Stat,  at  Large,  387. 

Statement  of  Facts. —  Titles  to  lands  claimed  by  individuals  in  Louisiana, 
at  the  time  the  province  was  ceded  to  the  United  States,  were,  in  many  cases, 
incomplete,  as  the  governor  of  the  province  never  possessed  the  power  to  issue 
a  patent.  All  he  could  do  was  to  issue  to  a  donee  an  instrument  called  a  con- 
cession or  order  of  survey,  and,  as  the  claimants  had  never  obtained  patents 
from  the  supreme  government,  it  became  necessary  for  a  plaintiff,  in  a  suit  to 
recover  the  land,  to  prove  that  his  claim  had  been  confirmed  under  some  act 
of  congress.  Complete  titles,  of  which  there  were  a  few  at  the  date  of  the 
cession,  required  no  such  confirmation,  as  they  were  protected  by  the  third 
article  of  the  treaty  of  cession.  8  Stat,  at  Large,  203;  United  States  v.  Wig- 
gins, 14  Pet.,  350.  It  was  stipulated  by  the  treaty  that  the  inhabitants  of  the 
ceded  territory  should  be  admitted  into  the  Union  as  soon  as  possible,  and  that 
in  the  meantimje  they  should  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  property.  Congress  accordingly  passed  the  act  of  the  2d  of 
March,  1805,  to  ascertain  and  adjust  the  titles  and  claims  to  land  in  the  ceded 
territory.  2  Stat,  at  Large,  326.  Prior  to  the  passage  of  that  act,  however, 
the  province  ceded  by  the  treaty  had  been  organized  by  congress  into  two  ter- 
ritories, and  the  fifth  section  of  the  act  to  ascertain  and  adjust  such  titles  and 
claims  made  provision  for  the  appointment  of  commissioners  in  each  of  those 
territories  to  ascertain  and  adjudicate  the  rights  of  persons  presenting  such 
claims.    Such  commissioners  were  required  by  that  act  to  lay  their  decisions 
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before  congress,  but  a  subsequent  act  provided  that  the  decision  of  the  oominis- 
sioners,  when  in  favor  of  the  claimant,  should  be  final  against  the  United 
States.     2  Stat,  at  Large,  283,  327,  353,  391,  440. 

Both  parties  in  this  case  claim  under  the  same  concession,  which  was  issued 
by  the  governor  to  Joseph  Brazeau.  On  the  1st  of  June,  1794,  he  presented 
his  petition  to  the  governor,  asking  for  a  tract  of  land  situate  in  the  western 
part  of  the  town  of  St.  Louis,  beyond  the  foot  of  the  mound  called  La  Grange 
de  Terre,  of  four  arpents  in  width,  to  extend  from  the  bank  of  the  Mississippi 
in  the  west  quarter,  southwest  by  about  twenty  arpents  in  depth,  beginning  at 
the  foot  of  the  hill  on  which  stands  the  mound,  and  ascending  in  a  northwest 
course  to  the  environs  of  Rocky  Branch,  so  that  the  tract  shall  be  bounded  on 
the  east  side  by  the  bank  of  the  river,  and  on  the  other  sides  in  part  by  the 
public  domain,  and  in  part  by  the  lands  reunited  to  that  domain.  Ten  days 
later  the  governor  executed  an  instrument  in  which  he  declared  that  the  tract 
belonged  to*  the  public  domain,  and  certified  that  he  had  put  the  petitioner  in 
possession  of  the  same,  specifying  in  a  general  way  the  boundaries  of  the  tract, 
and  describing  it  as  four  arpents  front  by  twenty  arpents  in  depth.  On  the 
25th  of  June,  in  the  same  year,  the  governor  issued  a  concession  to  the  peti- 
tioner, in  which  he  formally  granted  to  the  donee  in  fee  simple,  for  him,  his 
heir  or  assigns,  or  whosoever  may  represent  his  rights,  a  tract  of  land  . 
of  four  arpents  front  by  twenty  arpents  in  depth,  situate  north  of  the  town; 
.  .  .  to  begin  beyond  the  mound,  extending  north-northwest  to  the  environs 
of  Eocky  Branch ;  hounded  on  one  side  by  the  bank  of  the  river,  and  on  the 
opposite  by  lands  reunited  to  the  public  domain  through  which  the  concession 
passes,  of  which  one  end  is  to  be  bounded  by  the  concession  to  one  Esther,  a 
free  mulatto  woman.  Five  years  before  the  treaty  of  cession,  on  the  9th  of 
May,  the  donee,  by  a  deed  of  that  date,  duly  executed  before  the  governor, 
sold,  ceded,  relinquished  and  transferred  to  Louis  Labeaume,  "a  concession  of 
land  to  him  given,"  as  aforesaid,  consisting  of  four  arpents  of  land,  to  be  taken 
from  the  foot  of  the  hill  called  La  Grange  do  Terre,  by  twenty  arpents  in  depth ; 
bounded  by  the  Rocky  Branch  at  the  extremity  opposite  the  hillock,  east  by 
the  river,  and  west  by  the  land  belonging  to  the  royal  domain,  the  said  Brazeau 
reserving  to  himself  four  arpents  of  land  to  be  taken  at  the  foot  of  the  hillock 
in  the  southern  part  of  said  land,  .  .  .  selling  only  sixteen  arpents  in  depth 
to  said  Labeaume,  who  accepts  the  sale  on  those  terms  and  conditions ;  and  the 
record  shows  that  the  instrument  was  signed  by  both  parties.  Four  bj*^  sixteen 
arpents  were  vested  in  the  purchaser  by  that  deed,  but  he  desired  to  enlarge 
his  possession,  and  he  asked  the  governor  to  grant  him  an  additional  tract  of 
three  hundred  and  sixty  arpents,  including  the  tract  he  acquired  by  that 
conveyance,  and  the  governor,  on  the  15th  of  February  following,  made  the 
concession  and  directed  in  the  same  instrument  that  the  surveyor  should  make 
out  the  survey  in  continuation  of  his  antecedent  purchase,  and  that  he  should 
put  the  interested  party  in  possession  of  the  described  premise3.  Pursuant  to 
those  directions  the  surveyor  made  the  requisite  survey,  but  he  included  the 
whole  of  the  former  concession  in  the  certificate,,  overlooking  the  undisputed 
fact  that  the  grantor  of  the  deed  reserved  to  himself  four  by  four  arpents  of 
the  same,  "  to  be  taken  at  the  foot  of  the  hillock  in  the  southern  part  of  said 
land,"  which  shows  the  origin  of  this  long-protracted  controversy.  Special 
consideration  was  given  to  that  survey  in  the  first  opinion  delivered  in  this  case, 
in  which  the  court  decided  that  such  a  survey,  however  the  error  may  have 
arisen,  cannot  have  the  effect  to  enlarge  the  rights  of  the  purchaser  or  to 
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diminish  or  impair  the  rights  of  the  donee  of  the  concession,  to  the  four  by 
four  arpents  reserved  in  the  said  deed,  and  which  were  never  conveyed  to  the 
grantee  of  the  residue  of  the  tract. 

Enough  has  been  remarked  to  show  that  the  premises  in  controversy  are  the 
four  by  four  arpents  reserved  in  the  deed  from  Joseph  Brazeau  to  Louis 
Labeaume,  and  that  the  plaintiff  claims  title  under  the  former  and  that  the 
defendants  claim  under  the  latter.  Conflicting  claims  to  the  premises  ex- 
isting, the  plaintiff,  on  the  18th  of  September,  1862,  commenced  the  present 
suit  in  the  land  court  of  the  county,  but  the  suit  was  subsequently  transferred 
by  a  change  of  venue  to  the  court  of  common  pleas  of  the  same  county,  the 
claim  of  the  plaintiff  being  for  four  by  four  arpents  of  land,  as  described  in  the 
petition,  and  which,  as  alleged  in  the  petition,  was  confirmed  to  the  plaintiff  by 
the  land  commissioners.  Full  description  of  the  premises  as  confirmed  to  the 
donee  is  given  in  the  petition  as  follows:  "Beginning  at  a  point  on  the  right 
bank  of  the  Mississippi  river,  the  northeast  corner  of  survey  No.  3342,  in  the 
name  of  Esther,  a  free  mulattress  woman,  or  her  legal  representatives,  and  the 
southeast  corner  of  Louis  Labeaume,  survey  No.  3333 ;  thence  south  74°  30' 
west  with  the  southern  boundary  of  the  Louis  Labeaume  survey  and  the  north- 
ern boundary  of  the  Esther  survey,  to  the  northwest  corner  of  the  Esther 
survey ;  thence  north  23°  west  seven  hundred  and  seventy-six  feet  eight  inches, 
to  a  stone;  thence  74°  30'  north  seven  hundred  and  seventy -six  feet  eight 
inches,  to  a  point  on  the  right  bank  of  the  Mississippi  river;  thence  down  and 
«Jong  the  right  bank  of  said  river,  to  the  beginning  corner." 

Having  described  the  premises,  the  plaintiff  then  proceeded  to  allege  that  the 
tract  of  land  so  meted  and  bounded  justly  and  honestly  belongs  to  him  as  the 
claimant  under  the  original  donee,  and  charges  that  the  defendants,  on  the  26th 
of  February,  1852,  procured  a  survey  of  the  same  to  be  made,  under  the  au- 
thority of  the  United  States,  for  the  other  claimant,  which  embraces  the 
described  tract,  and  caused  the  same  to  be  set  apart  for  such  other  claimant, 
and  that  they  afterwards,  on  the  25th  of  March,  1852,  procured  a  patent  to  be 
issued  to  that  same  party  upon  the  said  survey ;  that  the  said  four  by  four 
arpents,  as  reserved  in  the  deed  of  the  original  donee,  was,  on  the  8th  of  May, 
1862,  again  surveyed  by  the  proper  authorities,  and  that  the  same  was  laid  off 
in  the  southeast  corner  of  the  survey,  with  its  southern  boundary  coincident 
with  the  northern  boundary  of  the  Esther  tract,  and  that  said  survey  was  duly 
approved,  and  that  a  patent  was  duly  issued  for  the  said  four  by  four  arpente 
of  land  to  the  original  donee  or  his  legal  representatives ;  that  the  survey  and 
patent  to  the  other  claimant,  so  far  as  they  conflict  with  the  survey  and  patent 
to  the  original  donee,  are  a  cloud  upon  the  title  of  the  plaintiff,  as  they  are 
older  than  the  latter,  and  that  the  defendants  continually  assert  the  validity  of 
the  former  and  the  invalidity  of  the  latter;  that  they  have  combined  and  con- 
federated to  keep  the  plaintiff  out  of  the  possession  of  the  premises,  and  that 
they  have  received  the  rents  and  profits  thereof  to  an  amount  not  less  than 
$25,000 ;  and  he  prays  that  he  may  be  protected  and  established  in  his  just 
rights,  and  that  the  court,  by  its  judgment  and  decree,  will  divest  out  of  the 
defendants  all  the  right,  title  and  interest  acquired  or  claimed  by  them  from 
the  other  claimant,  or  any  one  claiming  under  him,  and  invest  the  same  in  the 
plaintiff  and  put  him  in  possession  thereof,  and  that  an  account  may  be  taken 
of  the  rents  and  profits  which  have  accrued  while  the  defendants  were  in  pos- 
session of  said  premises,  and  that  the  plaintiff  may  have  judgment  therefor; 
and  he  also  prays  for  such  other  relief  as  may  be  proper  in  the  case.    Service 


§  736.  APPEAU3  AND  WRITS  OP  ERROR. 

was  made,  and  the  defendants  appeared  and  filed  an  answer,  denying  pretty 
nearly  every  material  allegation  of  the  petition.  They  admitted,  howevw, 
that  the  governor  made  the  concession  of  the  four  by  twenty  arpents  to  Joseph 
Brazeau,  and  they  set  up  as  the  source  of  their  title  the  deed  of  the  four  by 
sixteen  arpents,  deducting  the  reservation  from  the  original  donee  to  the  other 
claimant. 

Such  an  instrument  granted  only  an  incomplete  title,  as  the  governor  never 
possessed  the  power  to  issue  a  patent.  Consequently  the  legal  title  to  the  land 
vested,  under  the  treaty  of  cession,  in  the  United  States,  as  the  successor  of 
the  former  sovereign,  and  the  court  decided,  in  the  prior  opinion  in  this  case 
(Magwire  v.  Tyler,  8  Wall,,  658-661),  that  a  donee  of  an  incomplete  title,  in 
the  territory  ceded  by  the  treaty,  could  not  convert  such  a  title,  as  derived 
from  the  foreign  sovereign,  into  a  complete  title  under  the  United  States  in  any 
other  mode  than  that  prescribed  by  an  act  of  congress.  Such  being  the  law, 
it  became  necessary  for  the  respective  parties  to  prove  that  their  respective 
claims  had  been  confirmed,  and  they  accordingl}'*  introduced  in  evidence  the 
proceedings  in  respect  to  the  concession  in  controversy  before  the  board  of 
commissioners  for  the  adjudication  of  such  claims.  Most  or  all  of  those  docu- 
ments are  material  in  this  investigation,  but  inasmuch  as  they  will  all  be  found 
in  the  former  opinion  of  the  court  in  this  case,  they  will  not  be  reproduced. 
All  of  those  documents  were  examined  by  the  court  in  the  prior  opinion  given 
in  the  case,  and  the  court  decided  that  the  effect  of  the  proceedings  was  to 
correct  the  error  committed  by  the  surveyor  of  the  former  government  and 
place  the  rights  of  the  litigants  upon  their  true  basis.  Proceedings  of  various 
kinds  in  respect  to  the  tract  also  took  place,  under  the  direction  of  officers  in 
the  land  department,  subsequent  to  the  treaty  of  cession,  but  it  will  be  suffi- 
cient to  remark  upon  that  subject  that  the  history  of  those  proceedings  is  fully 
given  in  the  former  opinion,  and  that  the  proceedings  resulted  in  the  survey 
and  the  patent  to  the  original  donee  or  his  legal  representatives,  under  which 
the  plaintiff  now  claims.  None  of  the  proceedings  are  referred  to  with  any 
other  view  than  to  enable  the  parties  to  understand  the  propositions  of  law 
and  fact  which  were  decided  by  the  court  in  the  former  opinion,  as  it  is  not 
proposed  to  re-examine  any  of  those  questions. 

Apart  from  the  matters  already  mentioned,  the  court  also  decided  that  the  in- 
complete title  to  the  whole  tract  of  four  by  twenty  arpents  was  granted  by  the 
governor  to  the  claimant  mentioned  in  the  concession  evidencing  the  grant ; 
that  the  deed  from  the  donee  of  the  tract  to  the  other  claimant  did  not  convey 
the  four  by  four  arpents  now  in  controversy,  but  that  the  title  to  the  same,  as 
acquired  by  the  concession,  still  remained  in  the  donee  of  the  tract,  by  virtue 
of  the  reservation  contained  in  the  deed ;  that  the  survey  made  by  the  surveyor 
under  the  former  sovereign  did  not  have  the  effect  to  impair  the  incomplete 
title  of  the  donee,  nor  to  convey,  assign  or  transfer  any  interest  whatever  in 
the  tract  of  four  by  four  arpents  to  the  grantee  in  that  deed ;  that  the  tract  of 
four  by  four  arpents  was  confirmed  to  the  original  donee  by  the  decree  of  the 
commissioners  of  September  22,  1810,  and  that  the  same  was  never  confirmed 
to  the  other  claimant;  that  the  other  claimant  did  not  acquire  the  legal  title 
to  the  tract  of  four  by  four  arpents  under  the  patent  granted  to  him,  as  the 
saving  clause  in  the  same  reserved  any  valid  adverse  right  which  existed  to  any 
part  of  the  tract ;  that  the  patent  granted  to  the  original  donee  at  the  same 
time  never  became  operative,  as  he  refused  to  accept  the  same,  and  it  was  re- 
turned to  the  land  department ;  that  the  subsequent  action  of  the  secretary  in 
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canceling  the  same  and  in  ordering  a  new  survey  was  authorized  by  law ;  that 
the  original  donee,  by  virtue  of  that  survey  and  the  patent  granted  to  him, 
acquired  the  legal  title  to  the  tract  of  four  by  four  arpents,  as  he  was  the  right- 
ful owner  of  the  incomplete  title;  that  the  land  reserved  is  bounded  on  the 
south  by  the  concession  to  the  mulatto  woman  and  north  by  the  south  line  of 
the  "  sixteen  arpents  in  depth  "  conveyed  by  the  deed,  and  lies  north  of  the 
ditch ;  that  the  legal  title  to  the  tract  of  four  by  four  arpents  remained  in  the 
United  States  until  the  10th  of  June,  1862,  when  the  patent  was  granted  to 
the  donee  of  the  incomplete  title  under  the  former  sovereign ;  that  the  title  of 
the  donee  before  he  obtained  the  patent  was  incomplete  and  attached  to  no  par- 
ticular parcel  of  land,  and  consequently  the  respective  defenses  of  the  statute 
of  limitations  and  of  a  former  recovery  were  inapplicable  to  the  case,  as  the 
legal  title  was  in  the  United  States  as  derived  by  the  treaty  of  cession.  United 
States  V.  King  et  aL^  3  How.,  786;  Same  v.  Forbes,  15  Pet.,  173;  Landes  v. 
Brant,  10  How.,  370;  West  v.  Cochran,  17  id.,  414;  Stanford  v.  Taylor,  18  id., 
412;  Bissell  v.  Penrose,  8  id.,  334. 

Lastly,  the  answer  set  up  the  defense  of  innocent  purchasers,  but  the  court 
decided  that  the  record  furnished  no  evidence  to  support  the  defense,  or  to  show 
that  the  decision  of  the  state  court  turned  upon  any  such  ground,  and  that  the 
conclusion,  in  view  of  those  facts,  must  be,  that  no  such  question  was  decided, 
as  this  court  will  not  presume  that  the  court  below  decided  erroneously  in  order 
to  defeat  their  own  jurisdiction.  Neilson  v.  Lagow  et  al.y  12  How.,  110;  Mag- 
wire  V,  Tyler,  40  Mo.,  333;  Magwire  v.  Tyler  et  al,y  1  Black,  199.  Having 
overruled  all  of  those  special  defenses  the  court  proceeded  to  say,  in  the  first 
opinion,  that  the  incomplete  title  to  the  tract  remained  unextinguished  in  the 
original  donee  or  his  assigns  throughout  the  whole  period  of  the  litigation;  that 
he  never  sold  the  four  by  four  arpents  to  the  other  claimant,  nor  did  he  ever 
request  that  it  should  be  surveyed  or  located  in  any  other  place  than  the  one 
where  it  was,  by  the  first  survey,  ascertained  to  be ;  that  the  other  claimant 
never  had  any  concession  of  the  tract;  that  he  never  purchased  it,  and  never  had 
any  title  of  any  kind  to  any  part  of  the  concession,  except  the  sixteen  arpents 
as  described  in  his  deed  from  the  rightfulowner  of  the  residue  of  the  tract. 
.  Viewed  in  the  light  of  these  several  suggestions,  as  the  case  must  be,  it  is 
plain  and  undeniable  that  this  court,  in  the  former  opinions  delivered  in  the 
case,  disposed  of  every  material  question  at  issue  in  the  record  between  the 
parties,  and  decided  "  that  the  said  tract  of  land  so  meted  and  bounded  justly 
and  honestly  belongs  to  the  plaintiflf,"  as  alleged  in  the  petition.  Removed 
here,  as  the  cause  then  was,  by  writ  of  error  to  the  supreme  court  of  the  state, 
it  becomes  necessary  to  advert  briefly  to  the  proceedings  in  the  state  courts. 
By  the  bill  of  exceptions  it  appears  that  the  issues  of  law  and  fact  were  heard 
by  the  judge  of  the  court  of  common  pleas,  trying  the  cause  without  a  jury, 
and  the  bill  of  exceptions  states,  at  its  commencement,  that  "  the  following  are 
all  the  proceedings,  evidence  and  testimony  offered,  given  and  had  before  the 
court."  Then  follows  what  purports  to  be  all  the  proceedings,  evidence  and 
testimony ;  and  the  bill  of  exceptions  also  states,  at  its  conclusion,  that  the  fore- 
going is  all  the  evidence,  testimon}'  and  proceedings  in  the  cause  on  the  trial 
thereof  before  the  court,  and  all,  every  and  each  of  said  deeds,  documents, 
papers,  plats  and  depositions,  testimony,  evidence,  records,  patents,  and  all  other 
instruments  of  writing  set  forth  and  copied  in  the  foregoing  bill  of  exceptions, 
and  that  the  same  were  duly  read  in  evidence  on  the  trial  of  this  cause,  and 
that  the  said  cause  was  thereupon  submitted  to  the  court  for  decision  and  decree. 
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It  also  appears  by  the  decree  that  the  cause  was  submitted  for  decision  upon 
the  petition  and  answers  of  all  the  defendants,  and  the  exhibits  and  other  evi- 
dence in  the  cause,  and  that  '^  the  court  finds  that,  out  of  the  claim  presented 
to  the  board  of  commissioners  by  Labeaume,  the  tract  of  four  by  four  arpents 
claimed  by  the  plaintiffs  was  confirmed  to  Joseph  Brazeau  or  his  legal  repre- 
sentatives ;  and  that  the  court  also  found  the  issues  in  this  cause  in  favor  of  the 
plaintiflF,  and  therefore  it  was  ordered,  adjudged  and  decreed  that  the  tract  of 
land  meted  and  bounded  as  follows,"  describing  it  as  before  stated,  "  be  and 
the  same  is  hereby  decreed  to  the  plaintiff,  and  that  all  the  right,  title  and  in- 
terest of  each  and  every  one  of  said  defendants  in  and  to  said  tract  of  land,  is 
hereby  divested  out  of  them  and  vested  in  and  passed  to  the  plaintiff,  to  have 
:and  to  hold  to  the  plaintiff,  his  heirs  and  assigns,  the  said  tract  of  land  so  passed 
to  the  plaintiff,  his  heirs  and  assigns  forever,  the  same  being  the  tract  covered 
by  the  survey  No.  3343,  approved  May  8, 1862,  and  patented  to  Joseph  Brazeau 
or  his  legal  representative,  the  10th  of  June  in  the  same  year."  Rents  and 
profits  were  also  decreed  to  the  plaintiff,  and  the  cause  was  sent  to  a  master  to 
report  the  amount.  Two  motions  for  new  trial  were  filed  by  the  defendants, 
but  they  were  both  denied,  and  the  court  having  amended  and  confirmed  the 
report  of  the  master,  entered  a  final  decree  for  the  plaintiff,  and  the  defendants 
having  filed  a  bill  of  exceptions,  as  before  explained,  appealed  to  the  supreme 
court  of  the  state.  Hearing  was  had  in  the  supreme  court  upon  the  exhibits, 
proofs,  evidence  and  testimony  set  forth  in  the  bills  of  exceptions,  and  the  su- 
preme court  reversed  the  decree  of  the  court  of  common  pleas  and  dismissed 
the  petition.  Whereupon  the  plaintiff  sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court,  and  this  court  reversed  the  decree  of  the  supreme 
court  of  the  state,  and  by  the  order,  as  amended,  remanded  the  cause  for  fur- 
ther proceedings  in  conformity  to  the  opinion  of  the  court.  Magwire  v,  Tyler, 
8  Wall.,  672.  Pursuant  to  the  mandate  of  this  court  remanding  the  cause,  the 
supreme  court  of  the  state  reversed  their  former  decree  reversing  the  judgment 
and  decree  of  the  court  of  common  pleas  and  dismissing  the  petition,  but  they 
did  not  proceed  and  dispose  of  the  case  in  conformity  to  the  opinion  of  this 
court  as  directed  in  the  mandate. 

§  737.  State  court  mtbst  obey  mandate. 

By  the  directions  of  the  mandate  they  were  as  much  bound  to  proceed  and 
dispose  of  the  case  in  conformity  to  the  opinion  of  this  court  as  to  reverse  their 
former  decree,  but  instead  of  that  they  entered  a  new  decree  dismissing  the  pe- 
tition, which  in  effect  evades  the  directions  given  by  this  court,  and  practically 
reverses  the  judgment  and  decree  which  the  mandate  directed  them  to  execute. 
Argument  to  show  that  a  subordinate  court  is  bound  to  proceed  in  such  an  event 
and  dispose  of  the  case  as  directed,  and  that  they  have  no  power  either  to  evade 
or  reverse  the  judgment  of  this  court,  is  unnecessary,  as  any  other  rule  would 
operate  as  a  repeal  of  the  constitution  and  the  laws  of  congress  passed  to 
carry  the  judicial  power  conferred  by  the  constitution  into  effect. 

§  738.  Review  of  judgments.     Second  appeals. 

Beyond  all  question,  this  court  decided  every  question  at  issue  between  the 
parties  which  it  was  necessary  to  decide  to  dispose  of  the  case  upon  the  merits, 
and  it  is  clear  that  it  is  not  competent  even  for  this  court,  after  the  term  ex- 
pired, to  review  and  reverse  such  a  decree.  Repeated  decisions  of  this  court 
have  established  the  rule  that  a  final  judgment  or  decree  of  this  court  is  con- 
clusive upon  the  parties,  and  that  it  cannot  be  re-examined  at  a  subsequent 
term  except  in  cases  of  fraud,  as  there  is  no  act  of  congress  which  confers  any 
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such  authority.  Second  appeals  or  writs  of  error  are  allowed,  but  the  rule  is 
universal  that  they  bring  up  only  the  proceedings  subsequent  to  the  mandate, 
and  do  not  authorize  an  inquiry  into  the  merits  of  the  original  judgment  or 
decree.  Rehearings  are  never  granted  where  a  final  decree  has  been  entered 
and  the  mandate  sent  down,  unless  the  application  is  made  at  the  same  term, 
•except  in  cases  of  fraud.  Appellate  power  is  exercised  over  the  proceedings  of 
subordinate  courts,  and  not  over  the  judgments  or  decrees  of  the  appellate 
court,  and  the  express  decision  of  this  court  in  several  cases  is  that  "  the  court 
has  no  power  to  review  its  decisions,  whether  in  a  case  at  law  or  in  equity,  and 
that  a  final  decree  in  equity  is  as  conclusive  as  a  judgment  at  law,"  which  is 
all  that  need  be  said  upon  the  subject.  Washington  Bridge  Co.  v.  Stewart  et 
^a.,  3  How.,  424;  JSxs  parte  Sibbald,  12  Pet.,  492;  Peck  v.  Sanderson,  18  How., 
42;  Leese  v.  Clark,  20  Cal.,  417;  Hudson  v.  Guestier,  7  Cranch,  1;  Browder  v. 
McArthur,  7  Wheat.,  58.  On  receipt  of  the  mandate  it  is  the .  duty  of  the 
subordinate  court  to  carry  it  into  execution,  even  though  the  jurisdiction  do 
not  appear  in  the  pleadings.  Skillern's  Executors  v.  May's  Executors,  6  Cranch, 
267;  Livingston  v.  Story,  12  Pet.,  339;  Chaires  v.  United  States,  3  How.,  618; 
Whyte  V.  Gibbes,  20  id.,  542;  Sibbald  v.  United  States,  2  id.,  455. 

§  739.  A  second  writ  of  error  only  brings  up  proceedings  subsequent  to  the 
mandate. 

Deprived  of  the  fruits  of  the  decree  of  this  court,  as  ordered  in  the  man- 
date, the  plaintiff  sued  out  a  second  writ  of  error,  and  removed  the  cause  a 
second  time  into  this  court.  Brought  here,  as  the  cause  is,  by  a  second  writ  of 
error,  it  is  settled  law  in  this  court  that  nothing  is  brought  up  for  re-examination 
and  revision  except  the  proceedings  of  the  subordinate  court  subsequent  to  the 
mandate.  Roberts  v.  Cooper,  20  How.,  467.  It  has  been  settled,  says  Mr. 
Justice  Grier,  by  the  decisions  of  this  court,  that  after  a  case  has  been  brought 
here  and  decided,  and  a  mandate  issued  to  the  court  below,  if  a  second  writ  of 
error  is  sued  out,  it  brings  up  for  revision  nothing  but  the  proceedings  subse- 
quent to  the  mandate.  None  of  the  questions  which  were  before  the  court  on 
the  first  writ  of  error  can  be  reheard  or  examined  upon  the  second,  as  it  would 
lead  to  endless  litigation.  Sizer  v.  Many,  16  How.,  98;  Corning  v.  Iron  Co.,  16 
id.,  466;  Himely  v.  Rose,  5  Cranch,  315;  Martin  v.  Hunter,  1  Wheat.,  355. 

§  740.  State  courts  cannot  deny  the  jurisdiction  of  this  court  in  cases  brought 
here  for  decision  and  sent  back  with  a  judgment  to  be  executed. 

Different  theories  are  put  forth  as  to  the  ground  assumed  by  the  supreme 
court  of  the  state  in  refusing  to  proceed  with  the  case  as  directed  in  the  mandate, 
and  in  entering  the  decree  dismissing  the  petition,  but  the  explanations  given  in 
the  order  of  the  court  show  that  the  court  decided  that  the  petition  was  a  pro- 
ceeding to  obtain  equitable  relief  in  respect  to  the  lands  therein  described,  and 
that  the  legal  title  to  the  premises  cannot  be  tried  and  adjudged  under  such  a 
petition,  and  that  inasmuch  as  the  plaintiff  had  a  plain,  adequate  and  com- 
plete remedy  at  law,  the  suit  could  not  be  maintained.  Presented,  as  the  prop- 
osition was,  as  a  reason  for  not  executing  the  mandate  of  this  court,  the 
question  as  to  its  sufficiency  is  one  which  must  necessarilj-  be  determined  by 
tBis  court,  else  the  jurisdiction  of  the  court  will  always  be  dependent  upon  the 
decision  of  the  state  court,  which  cannot  be  admitted  in  any  case. 

§  7  41*  The  question  whether  the  plaintiff  had  an  adequate  remedy  at  law  can- 
not  be  raised  after  a  final  decree  in  an  appellate  court  upbn  the  7nerits  of  the  case. 

State  courts  have  no  power  to  deny  the  jurisdiction  of  this  court  in  a  case 
brought  here  for  decision  and  sent  back  with  tlie  mandate  of  the  court,  which 
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is  its  judgment.  Sach  a  question,  that  is,  the  question  whether  the  legal  title 
was  in  the  plaintiff,  and  whether  or  not  he  had  a  plain,  adequate  and  complete 
remedy  at  law,  might  have  been  raised  in  the  court  of  original  jurisdiction, 
and  perhaps  it  might  have  been  raised  here  when  the  case  was  before  the  court 
upon  the  first  writ  of  error,  but  it  is  clear  that  it  was  too  late  to  raise  any  such 
question  after  the  whole  case  had  been  decided  and  the  cause  remanded  for 
final  judgment.  Hipp  v.  Babin,  19  How.,  278;  Parker  v.  Woolen  Co.,  2 
Black,  551 ;  Noonan  v,  Bradley,  12  Wall,  129.  Confirmation  of  that  proposi- 
tion of  the  most  decisive  character  is  found  in  the  statute  law  of  the  state. 
Prior  to  the  commencement  of  this  suit  the  legislature  of  the  state  abolished 
all  forms  of  pleading  based  on  the  distinction  between  law  and  equity,  and 
enacted  that  "there  shall  be  in  this  state  hut  one  form  of  notion  for  the 
enforcement  or  protection  of  private  rights,  and  the  redress  or  prevention  of 
private  wrongs,  which  shall  be  denominated  a  civil  action."  Suits  may  be  in- 
stituted in  courts  of  record  by  filing  in  the  office  of  the  clerk  of  the  proper 
court  a  petition  setting  forth  the  plaintiff's  cause  of  or  causes  of  action  and 
the  remedy  sought.  Section  3  of  article  VI  enacts  that  the  first  pleading  on 
the  part  of  the  plaintiff  is  the  petition,  which  shall  contain :  (1)  The  title 
of  the  cause,  specifying  the  name  of  the  court  and  county  in  which  the  action  is 
brought,  and  the  names  of  the  parties  to  the  action.  (2)  A  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action,  without  unnecessary  rep- 
etition. (3)  A  demand  of  the  relief  to  which  the  plaintiff  may  suppose  him- 
self entitled.  Corresponding  regulations  are  also  enacted  in  the  next  section 
in  relation  to  defenses,  which  provides  that  the  only  pleading  on  the  part  of 
the  defendant  is  either  a  demurrer  or  an  answer;  and  the  forty-eighth  section 
provides  that  every  material  allegation  in  the  petition  not  specifically  contro- 
verted in  the  answer,  and  every  material  allegation  in  the  answer  of  new  matter 
constituting  a  counterclaim  not  specifically  controverted  in  the  reply,  shall,  for 
the  purposes  of  the  action,  be  taken  as  true. 

By  the  same  statute  it  is  enacted  that  the  defendant  may  demur  to  the  peti- 
tion Avhen  it  shall  appear  upon  the  face  thereof,  either  —  (1)  That  the  court 
has  no  jurisdiction  of  the  person  of  the  defendant  or  the  subject  matter  of  the 
action,  ■  (2)  That  the  plaintiff  has  not  legal  capacity  to  sue.  (3)  That  ther^  is 
another  action  pending  between  the  same  parties  for  the  same  cause  of  action 
in  the  state.  (4)  That  there  is  a  defect  of  parties  plaintiff  or  defendant.  (5) 
That  several  causes  of  action  have  been  improperly  united.  (6)  That  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  (7)  That  a 
party,  plaintiff  or  defendant,  is  not  a  necessary  party  to  a  complete  determina- 
tion of  the  action.  No  other  grounds  of  demurrer  are  allowed  by  the  statutory 
rules  of  pleading.  Those  rules  demand  only  a  cause  of  action,  but  it  need  not 
be  designated  as  legal  or  equitable,  as  a  demurrer  for  want  of  form  is  not  al- 
lowed ;  nor  is  the  jurisdiction  of  the  court  in  any  way  affected  by  forms.  Such 
objections  as  those  enumerated  in  the  sixth  section,  if  they  do  not  appear  on 
the  face  of  the  petition,  may  be  taken  by  answer,  and  the  tenth  section  ex- 
pressly enacts  that  "if  no  such  objection  be  taken  eitherhy  demurrer  or  nfistoery 
the  defendant  shall  be  deemed  to  have  waived  the  mm£^'^  excepting  only  the 
objection  to  the  jurisdiction  of  the  court  over  the  subject  matter  of  the  action, 
and  excepting  the  objection  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

§  742,  But  one  form  of  action  in  Missouri, 

It  is  not  denied,  nor  can  it  be,  that  the  plaintiff  stated  a  good  cause  of  action 
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in  his  petition,  and  it  is  equally  clear  that  he  proved  it  and  that  he  prayed  for 
the  very  relief  he  is  entitled  to  receive ;  and  as  the  law  of  the  state  allows  of 
but  one  form  of  action  for  the  enforcement  or  protection  of  private  rights,  the 
court  is  of  the  opinion  that  the  objection  under  consideration  is  entirely  without 
merit,  as  such  an  objection  is  not  a  valid  one  under  the  statutory  rules  of  plead- 
ing prescribed  in  that  state.  Suppose  the  general  rule,  however,  to  be  other- 
wise, still  the  court  is  of  the  opinion  that  the  objection,  even  if  it  had  been 
made  earlier,  could  not  avail  the  defendants,  as  they  did  not  make  it  by  de- 
murrer or  in  the  answer^  as  the  express  provision  of  the  statute  is,  that  unless  it 
is  made  by  demurrer  or  answer  "  the  defendant  shall  be  deemed  to  have  waived 
the  same."  Justice  requires  that  that  rule  shall  be  applied  in  this  case,  as  the 
case  has  been  pending  more  than  ten  years,  having  been  twice  heard  in  the 
common  pleas,  once  in  the  supreme  court  of  the  state,  twice  before  the  present 
hearing,  including  the  hearing  on  the  motion  in  this  court,  and  a  second  time  in 
the  supreme  court  of  the  state,  and  is  now  here  on  a  second  writ  of  error  after 
this  court  has  decided  that  the  plaintiff  has  a  complete,  perfect  and  unqualified 
right  under  the  patent  granted  to  the  original  donee  or  his  legal  representatives. 
Unless  the  rule  suggested  is  applicable  in  this  case  it  is  difficult  to  imagine  a 
case  where  it  would  be,  as  the  petition  presents  every  fact  constituting  the 
cause  of  action,  and  it  cannot  be  denied  that  the  relief  prayed  is  appropriate  to 
the  cause  of  action  alleged,  and  the  practice  in  such  a  case  is,  under  the  system 
of  pleading  adopted  in  that  state,  that  the  court  will  give  the  relief,  no  matter 
whether  it  be  legal  or  equitable,  if  the  facts  alleged  are  fully  proved,  as  the 
rule  is,  that  if  the  facts  stated  in  the  petition  give  a  right  of  action  the  plaintiff 
ought  to  recover.  Scott  v,  Pilkington,  15  Abb.  Pr.  R,  285.  Where  a  cause  is 
tried  by  a  court  without  a  jury,  the  supreme  court  of  the  state  will  affirm  the 
judgment  if  the  facts  found  support  the  judgment.  Robinson  v.  Rice,  20  Mo., 
236;  Butterworth  v.  O'Brien,  24  How.  Pr.  R.,  438.  Under  the  code  the  plaint- 
iff is  entitled  to  all  the  relief  that  would  formerly  have  been  afforded  him 
both  by  a  court  of  law  and  equity.  Rankin  v.  Charless,  19  Mo.,  493 ;  Winter- 
son  V.  Railroad  Co.,  2  Hilton,  392;  Patrick  v.  Abeles,  27  Mo.,  185.  If  the 
defendant  has  answered,  the  court  may  grant  the  plaintiff  any  relief  under  the 
code  consistent  with  the  case  made  by  the  complaint  and  embraced  within 
the  issue.  Marquat  v.  Marquat,  1 2  N.  Y.,  341.  So  where  the  facts  are  sufficiently 
stated  in  the  petition,  the  supreme  court  of  the  state  hold  that  the  plaintiff  may 
have  such  judgment  as  the  facts  stated  will  give  him,  although  he  may  have 
asked  for  a  different  relief  in  the  prayer  of  his  petition.  Miltenberger  v.  Mor- 
rison, 39  Mo.,  78;  Meyers  v.  Field,  37  id.,  434.  Exactly  the  same  rule  is  laid 
down  in  numerous  adjudications  in  other  states,  and  those  of  very  high  respect- 
ability, showing  that  such  is  the  general  rule  in  many  jurisdictions,  and  it  is 
believed  that  no  case  can  be  found  where  a  different  rule  has  ever  been  adopted 
in  a  case  finally  determined  in  the  supreme  court  of  errors  and  remanded  to  the 
subordinate  court  under  a  mandate  directing  the  subordinate  court  to  execute 
the  decree  of  the  appellate  tribunal.  Where  a  defendant  put  in  his  answer 
instead  of  a  demurrer  and  the  cause  came  to  be  heard  on  the  merits,  Chan- 
cellor Kent  held  that  it  was  too  late  to  object  to  the  jurisdiction  of  the  court 
on  the  ground  that  the  plaintiff  might  have  pursued  his  remedy  at  law. 
Underbill  v.  Van  Courtlandt,  2  Johns.  Ch.,  369;  Livingston  v.  Livingston,  4 
id.,  290.  After  a  defendant  has  put  in  an  answer  to  a  bill  in  chancery,  sub- 
mitting himself  to  the  jurisdiction  of  the  court,  it  is  too  late,  says  Chancellor 
Walworth,  to  insist  that  the  complainant  has  a  perfect  remedy  at  law,  unless 
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the  court  is  wholly  incompetent  to  grant  the  relief  sought  by  the  bill.  Orandin 
V.  Le  Koy,  2  Paige.  509;  Hawley  v,  Cramer,  4  Cow.,  727;  Ludlow  v,  Simond, 
2  Caines'  Cases,  56;  LeKoy  v,  Piatt,  4  Paige,  81;  Davis  v.  Roberts,  1  Sraedes 
&  Marsh.  Ch.,  550 ;  Osgood  v.  Brown  et  al.,  1  Freeman's  Ch.,  400 ;  May  v,  Good- 
win, 27  Ga.,  353;  Burroughs  v.  McNeill,  2  Dev.  &B.  Eq.,300;  Eathbone  t?. 
Warren,  10  Johns.,  595. 

Such  a  defense  was  never  made  in  the  case  until  the  first  opinion  of  the  court 
heretofore  delivered  in  the  case  was  read  in  court  and  published.  In  that 
opinion  the  court  decided  that  Labeaume  did  not  acquire  the  legal  title  to  the  tract 
of  four  by  four  arpents,  under  the  patent  granted  to  him,  as  the  saving  clause 
in  the  patent  reserved  any  valid  adverse  right  which  may  exist  to  any  part  of 
the  tract ;  that  the  patent  granted  to  Joseph  Brazeau  at  the  same  time  never 
became  operative,  as  he  refused  to  accept  the  same,  and  returned  it  to  the  land 
department;  that  the  subsequent  action  of  the  secretary  of  the  interior  in  can- 
celing the  same,  and  in  ordering  a  new  survey,  was  authorized  by  law;  that 
Joseph  Brazeau,  by  virtue  of  that  survey,  and  the  patent  granted  to  him  June 
10, 1862,  acquired  the  legal  title  to  the  tract  of  four  by  four  arpents,  notwith- 
standing the  saving  clause  in  the  patent,  as  he  was  the  rightful  owner  of  the 
incomplete  title  to  the  same,  as  acquired  by  the  concession  granted  under  the 
former  sovereign.  Directed,  as  the  court  below  was,  to  proceed  in  conformity 
to  the  opinion  of  the  court,  it  is  quite  clear  that  it  was  their  duty  to  reverse 
their  judgment  and  to  grant  to  the  plaintiff  the  relief  prayed  in  his  petition^ 
that  is,  to  enter  a  decree  divesting  out  of  the  defendants  all  the  right,  title  and 
interest  acquired  or  claimed  by  them  and  each  of  them  from  the  other  claimant, 
or  any  one  claiming  under  him,  and  invest  the  same  in  the  plaintiff,  and  to  put 
him  in  possession  of  the  premises. 

§  743.  Where  a  case  is  before  this  court  upon  a  second  W7*it  of  error ^  the  state 
court  having  failed  to  execute  the  mandate  addressed  to  it,  this  court  will  order 
execution  of  its  judgment. 

Such  being  the  conclusion  of  the  court,  it  only  remains  to  decide  what  dispo- 
sition shall  be  made  of  the  case.  Having  been  once  before  remanded,  and  the 
cause  being  here  upon  a  second  writ  of  error,  the  court,  under  the  judiciary  act, 
may  at  their  discretion  remand  the  same  a  second  time  or  "  proceed  to  a  final 
decision  of  the  same  and  award  execution."  1  Stat,  at  Large,  86.  Somewhat 
different  rules  are  enacted  in  the  second  section  of  the  act  of  the  5th  of  Feb- 
ruary, 1867,  which  justify  the  conclusion  that  the  court  in  such  a  case,  under 
that  regulation,  may  at  their  discretion,  though  the  cause  has  not  before  been 
remanded,  proceed  to  a  final  decision  of  the  same  and  award  execution,  or 
remand  the  same  to  the  subordinate  court.  14  Stat,  at  Large,  387.  Much  dis- 
cussion of  those  provisions  is  unnecessary,  as  it  is  clear  that  the  court,  under 
either,  possesses  the  power  to  remand  the  cause  or  to  proceed  to  a  final  decision. 
Judging  from  the  proceedings  of  the  state  court  under  the  former  mandate,  and 
the  reasons  assigned  by  the  court  for  their  judicial  action  in  the  case,  it  seems 
to  be  quite  clear  that  it  would  be  useless  to  remand  the  cause  a  second  time,  as 
the  court  has  virtually  decided  that  they  cannot,  in  their  view  of  the  law,  carry 
into  effect  the  directions  of  this  court  as  given  in  the  mandate.  Such  being  the 
fact,  the  duty  of  this  court  is  plain  and  not  without  an  established  precedent. 
Martin  v.  Hunter,  1  Wheat.,  354.  In  causes  remanded  to  the  circuit  courts,  if 
the  mandate  be  not  correctly  executed,  a  writ  of  error  or  appeal,  says  Mr.  Jus- 
tice Story,  has  always  been  supposed  to  be  a  proper  remedy,  and  has  been 
recognized  as  such  in  the  former  decisions  of  this  court.    "Writs  of  error  from 
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the  judgments  of  state  courts  have  the  same  eflFect  as  writs  of  error  from  the- 
circuit  courts,  and  the  act  of  congress  in  its  terms  provides  for  proceedings 
where  the  same  cause  may  be  a  second  time  brought  up  on  a  writ  of  error  to 
this  court.  It  was  contended  in  that  case  that  the  former  judgment  of  this; 
court  was  rendered  in  a  case  not  within  the  jurisdiction  of  the  court,  to  which 
the  learned  justice,  as  the  organ  of  the  court,  gave  several  answers.  In  the 
first  place,  he  said,  "  it  is  not  admitted  that,  upon  this  writ  of  error,  the  former 
record  is  before  "  the  court,  as  the  error  now  assigned  is  not  in  the  former  pro- 
ceedings, but  in  the  judgment  rendered  upon  the  mandate  issued  after  the 
former  judgment.  He  also  proceeds  to  show  that  a  second  writ  of  error  does 
not  draw  in  question  the  propriety  of  the  first  judgment,  adding  that  it  is  diffi- 
cult to  perceive  how  such  a  proceeding  could  be  sustained  upon  principle,  and 
that  it  had  been  solemnly  held  in  several  cases  that  a  final  judgment  of  this 
court  is  conclusive  upon  the  parties  and  cannot  be  re-examined.  Suffice  it  ta 
say  the  rule  is  there  settled,  that  where  the  cause  has  once  before  been 
remanded,  and  the  state  court  declines  or  refuses  to  carry  into  eflfect  the  man- 
date of  the  supreme  court,  the  court  will  proceed  to  a  final  decision  of  the  same 
and  award  execution  to  the  prevailing  party ;  nor  is  that  a  solitary  example,, 
as  the  decree  in  Gibbons  v.  Ogden,  9  Wheat.,  239,  was  also  entered  in  this  court. 
It  follows  that  that  part  of  the  decree  of  the  supreme  court  of  the  state  dis- 
missing the  petition  must  be  reversed,  with  costs,  and  that  a  decree  be  entered 
in  this  court  for  the  plaintiff,  that  the  tract  of  four  by  four  arpents  claimed  by  the 
plaintiff  was  confirmed  by  the  commissioners  to  Joseph  Brazeau,  and  that  the* 
final  survey,  and  the  patent  of  June  10,  1862,  issued  to  him  or  his  legal  rep-^ 
resentatives,  gave  him  a  complete  title  to  the  tract,  and  that  the  same  tract,  as- 
meted  and  bounded  in  the  petition,  be  decreed  to  the  plaintlflf,  and  that  all  the, 
right,  title  and  interest  of  each  and  every  one  of  said  defendants  in  and  to  said 
tract  of  land  be  divested  out  of  said  defendants  and  be  vested  in  and  passed 
to  the  plaintiff,  to  have  and  to  hold  to  the  said  plaintiff,  his  heirs  and  assigns, 
forever. 

Apart  from  that,  a  claim  is  also  made  by  the  plaintiff  for  the  rents  and  profits,. 
and  the  record  shows  that  the  cause  in  the  court  where  the  original  decree  was 
entered  was  referred  to  a  master  to  ascertain  the  amount,  and  that  the  master 
made  a  report  which  was  confirmed  by  the  court,  but  the  decree  of  that  court 
was  reversed  in  the  supreme  court  of  the  state,  which  would  make  it  necessary 
that  a  new  estimation  of  the  rents  and  profits  should  be  made  before  the  claim 
can  become  the  proper  subject  of  a  decree.  Some  reference  was  made  to  the 
subject  in  the  argument,  but  it  was  by  no  means  fully  discussed.  Years  have 
elapsed  since  the  hearing  was  had  before  the  master,  and  in  the  meantime  many 
changes  no  doubt  may  have  taken  place  in  respect  to  the  occupation  of  the 
premises  and  many  of  the  occupants  of  the  different  portions  of  the  tract  may 
have  deceased ;  great  changes  may  also  have  taken  place  in  the  value  of  the 
property  and  in  the  state  and  condition  of  the  improvements,  which  plainly 
renders  it  impracticable  to  do  justice  between  the  parties  without  a  new  refer- 
ence, which  is  a  matter  of  jurisdiction  that  this  court  is  not  inclined  to  exercise 
except  when  it  becomes  absolutely  necessary  to  prevent  injustice.  Evidently  such 
a  claim  must  depend  very  largely  upon  the  statutory  provisions  of  the  state,  and. 
to  those  the  court  have  not  been  referred.  Unless  the  statutes  present  some  in- 
superable difficulties  in  the  way  of  such  a  recovery,  no  doubt  is  entertained 
that  the  plaintiff  will  be  entitled  to  enforce  that  claim  in  such  form  of  remedy 
as  is  allowed  by  the  local  law.    Whoever  takes  and  holds  possession  of  land 
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to  which  another  has  a  better  title  is  in  general  liable  to  the  true  owner  for  all 
the  rents  and  profits  which  he  has  received,  whether  the  owner  recover  the 
possession  of  the  premises  in  an  action  at  law  or  in  a  suit  in  equity.  Green  v. 
Biddle,  8  Wheat,  70;  Chirac  v.  Keinicker,  11  id.,  296;  S.  C,  2  Pet.,  617.  De- 
pending, as  such  a  claim  necessarily  must,  very  much  upon  the  statutes  of  the 
state,  the  court,  on  the  authority  of  the  case  of  Miles  v.  Caldwell,  2  Wall.,  44, 
as  well  as  for  the  other  reasons  suggested,  deems  it  proper  to  leave  the  party 
to  prosecute  the  claim  as  he  may  be  advised  in  the  tribunals  of  original  juris- 
diction, as  better  suited  to  investigate  and  adjudicate  such  a  claim  than  a  court 
of  errors.  Besides  the  relief  already  described,  the  decree  will  also  direct  that 
the  plaintiff  be  put  in  possession  of  the  premises,  and  for  that  purpose  he  will 
be  entitled  to  a  writ  of  possession  to  be  issued  by  the  clerk  of  this  court. 

Decree  reversecL 
Justices  Swaynb,  Strong  and  Beadlet  dissented. 

§  744.  In  general. —  The  supreme  court  of  the  United  States  has  supervisorj  jurisdiction 
over  the  judgments  of  the  state  courts.     Cohens  v,  Virginia,  6  Wheat. ,  413.     See  g  675. 

§  745.  It  seems  that  the  jurisdiction  of  the  supreme  court  of  the  United  States  by  writ  of 
error  to  the  state  courts  extends  to  all  rights  protected  by  the  constitution,  treaties  or  laws  of 
the  United  States,  from  whatever  source  these  rights  may  spring,  and  not  alone  to  rights 
created  by  the  constitution  or  by  a  treaty.     City  of  New  Orleans  v.  Armas,  9  Pet.,  234. 

§  746.  The  appellate  jurisdiction  over  state  courts  is  not  determined  by  the  amount  in  con- 
troversy, but  by  the  nature  of  the  questions  involved.     Buel  v.  Van  Ness,*  8  Wheat.,  312. 

§  747.  Jarisdictional  questions.- -  In  case  of  a  writ  of  error  from  the  supreme  court  of  the 
United  States  to  the  supreme  court  of  a  state,  the  first  point  to  be  considered  is  the  jurisdic- 
tion of  the  supreme  court,  and  this  question  is  always  looked  into  by  the  court,  whether 
.raised  by  counsel  or  not.     Bridge  Proprietors  v.  Hoboken  Company,  1  Wall.,  141. 

§  748.  Cannot  examine  whole  case.— On  error  to  state  courts  the  supreme  court  cannot 
examine  the  whole  case.  It  can  re-examine  so  much  and  such  parts  of  it  only  as  come 
within  some  one  or  other  of  the  classes  of  questions  enumerated  in  the  act  of  congress,  and 
so  much  of  the  case  as  must  necessarUy  be  decided  to  arrive  at  such  question.  Montgomery 
V.  Hernandez,  12  Wheat.,  129.     See  the  case,  §§  1175-79. 

§749.  Mast  obey  mandate. —  State  courts  have  no  power  to  deny  the  jurisdiction  of  the 
supreme  court  where  a  case  is  brought  up  and  sent  back  with  the  mandate.  Tyler  v. 
Magwire,  17  WaU.,  268.    See  the  case,  §g  786-748. 

§  750.  When  the  state  court  refuses  to  obey  the  mandate  of  the  supreme  court,  and  the 
cause  is  brought  up  a  second  time,  the  court  may,  at  its  discretion,  remand  a  second  time,  or 
proceed  to  a  final  decision  and  award  execution.    Ibid, 

§  751.  The  lower  courts  must  obey  the  mandate  of  the  supreme  court.  They  cannot  evade 
this  duty  by  dismissing  the  case.    Ibid. 

§  752.  JndiCDient  refntiing  an  appeal.— Where  a  suit  cannot  be  taken  to  a  higher  court 
of  a  state  without  leave  granted,  and  a  proper  application  is  refused,  such  refusal  is  equiva- 
lent to  a  judgment  of  affirmance,  and  a  writ  of  error  may  issue  to  the  lower  court.  Gregory 
V.  McVeigh,*  23  Wall.,  294.     See  §  679. 

§753.  Suit  was  brought  in  Virginia  after  the  war,  by  a  citizen  of  Pennsylvania,  for  goods 
sold  by  the  latter  to  the  former  before  the  war.  The  action  was  defended  on  the  ground  that 
the  indebtedness  had  been  sequestered  by  an  act  of  the  Confederate  government,  sequestering 
debts  due  alien  enemies.  The  defense  was  demurred  to,  but  the  circuit  court  of  the  state 
overruled  the  demurrer  and  decided  against  the  plaintiff.  An  application  was  made  to  the 
supreme  court  of  appeals  of  Virginia  for  a  supersedeas  to  bring  up  the  judgment,  but  such 
court  held  the  decision  of  the  circuit  court  to  be  right,  and  refused  the  application.  Held, 
that  a  writ  of  error  would  lie  to  the  supreme  court  of  appeals ;  that  although  the  law  to 
which  effect  was  given  was  the  law  of  the  Confederate  States,  yet  as  the  state  court  gave 
effect  to  it,  it  was  a  statute  of  the  state  within  the  meaning  of  the  act  allowing  writs  of  error 
to  a  state  court.    Williams  v.  Bruffy,  6  Otto,  laS. 

§  754.  Allowance  of  writs  of  error. — Writs  of  error  to  state  courts  are  not  allowed  as  a 
matter  of  right.  It  has  always  been  the  practice  to  submit  the  record  of  the  state  courts  to  a 
judge  of  the  supreme  court,  whose  duty  has  been  to  ascertain  upon  examination  whether  any 
question,  cognizable  on  appeal,  was  made  and  decided  in  the  proper  state  court,  and  whether 
the  case  upon  the  face  of  the  record  will  justify  the  allowance  of  the  writ.    In  general,  the 
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allowance  will  be  made  where  the  deciflion  seems  to  have  involved  a  question  within  the  ap« 
X>ellate  jurisdiction  of  the  court,  but  refusal  to  allow  the  writ  is  the  proper  course  when  no 
such  question  appears  to  have  been  made  or  decided.  Twitchel  v.  The  Commonwealth,  7 
Wall..  821.    See  the  case,  g§  1213-15. 

§  755. in  civil  and  criminal  cases. — The  acts  of  1789  and  1867  make  no  distinction 

between  civil  and  criminal  cases  in  respect  to  the  revision  of  the  judgments  of  state  courts. 
Ibid. 

§  756.  The  judgment  first  brought  up  to  the  supreme  court  remains  the  judgment  to  be 
examined,  notwithstanding  the  state  court  may  set  aside  the  original  judgment  pending  the 
writ  of  error,  and  substitute  a  new  and  different  one.  Edwards  t\  Elliott,  21  WaU.,  532.  See 
the  cose,  §§  894-900. 

§  757.  Collateral  review.— The  supreme  court  will  not  review  collaterally  the  decision  of 
an  inferior  state  court  on  the  ground  that  it  is  contrary  to  the  laws  of  the  state,  where  an  ap- 
peal might  have  been  taken  to  the  state  supreme  court,  but  was  not.  Adams  v.  Preston,  22 
•How.,  488. 

§  758.  Final  judgments. —  A  writ  of  error  need  not,  upon  its  face,  purport  to  be  issued 
upon  a  final  judgment  of  the  highest  court  in  the  state.    Buel  v.  Van  Ness,*  8  Wheat..  312. 

§  759.  A  decree  of  the  highest  court  of  equity  of  a  state,  affirming  the  decretal  order  of 
an  inferior  court  of  equity  of  the  same  state,  refusing  to  vacate  an  injunction  granted  on  the 
■filing  of  a  bill,  is  not  a  final  decree  within  the  meaning  of  the  twenty-fifth  section  of  the  ju- 
diciary act,  and  cannot  be  reviewed  by  the  supreme  court  of  the  United  States  on  a  writ  of 
error.    Gibbons  v.  Ogden,  6  Wheat,,  448. 

§  760.  Return  of  writ. —  In  case  of  a  writ  of  error  from  the  supreme  court  of  the  United 
States  to  a  state  court,  a  return  certified  by  the  clerk  of  the  court  rendering  the  judgment, 
and  authenticated  by  its  seal,  which  is  attached  to  and  returned  with  the  original  writ  of 
•error,  with  the  citation  regularly  signed  and  properly  served,  is  sufficient  to  bring  the  mat- 
ter before  the  supreme  court.    Worcester  v.  State  of  .Georgia,  6  Pet.,  586. 

§  761.  Where,  upon  a  writ  of  error  to  a  state  supreme  court,  the  clerk  refused  and  neg- 
lected to  make  any  return  thereto,  the  supreme  court  of  the  United  States  allowed  the  attor- 
ney-general to  file  a  certified  copy  of  the  record  of  the  state  supreme  court,  giving  to  it  the 
full  force  and  effect  of  a  transcript  regularly  returned  and  filed.  Ableman  v.  Booth,  21 
How.,  512. 

§  762.  Where  the  record  was  duly  certified  by  the  clerk  of  the  state  court,  and  annexed  to 
the  writ  of  error,  this  was  held  to  be  a  sufficient  compliance  with  the  mandate  of  the  writ. 
Martin.v.  Hunter,  1  Wheat.,  804.    See  the  case,  §§  682-729. 

§  763.  Jndgment  of  affirmance.— Where,  upon  writ  of  error  to  a  state  supreme  court,  it 
appears  simply  that  the  state  supreme  court  affirmed  the  judgment  of  the  inferior  court  in 
all  respects,  it  must  be  inferred  that  it  decided  the  case  on  the  grounds  on  which  the  inferior 
court  decided  it,  as  shown  by  its  record,  and  upon  no  other  grounds.  Neilson  v.  lAgow,  12 
How.,  110. 

§  764.  Where  the  judgment  of  a  state  court  is  against  a  title  claimed  under  an  act  of  con- 
gress, and  the  judgment  is  taken  to  the  state  supreme  court  and  affirmed,  because  the  court 
was  equally  divided  in  opinion,  a  writ  of  error  will  lie  from  the  supreme  court  of  the  United 
States  to  revise  the  judgment  of  the  state  supreme  court,  the  same  as  if  it  had  been  pro- 
nounced by  the  court  unanimously.  To  hold  otherwise  would  be  to  declare  that  nothing  had 
been  decided  by  such  court.     Lessieur  v.  Price,  12  How.,  72. 


2.  To  What  Court  the  Writ  May  he  Directed. 
Summary  —  Ooes  to  the  court  having  the  record,  §§  765,  766. 

§  766.  The  supreme  court  of  a  state  reversed  and  modified  the  judgment  of  the  lower 
court,  not  permitting  further  proceedings,  and  the  modification  was  assented  to  by  the  de- 
fendant. Ke2d,  that  the  writ  of  error  was  properly  directed  to  the  state  supreme  court. 
Atherton  v.  Fowler.  §§  767-770.     See  §  771. 

§  766.  If  the  highest  court  of  a  state  retains  the  record,  the  writ  should  go  there,  and  the 
writ  will  never  be  dismissed  because  directed  to  the  highest  court,  although  it  may  not  in  all 
-cases  reach  the  record.  If  the  record  has  been  sent  to  the  lower  court,  the  writ  may  issue  to 
that  court,  or  to  the  highest  court ;  or  if  the  highest  court  will  obtain  the  record  and  send  it 
Tip,  no  writ  need  issue  to  the  lower  court,  but  if  it  fails  to  do  this,  the  writ  may  issue  directly 
to  the  lower  court.    Ihid, 

[NOTBS.— See  §§771-778.] 
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gg  767,  768.  APPEALS  AND  WRITS  OF  ERROR. 

ATHERTON  v.  FOWLER 
(1  Otto,  143-149.     1875.) 

Error  to  the  Supreme  Court  of  California. 

Opinion  by  WAriE,  C.  J. 

Statement  of  Facts. —  The  plaintiffs  in  error  claimed  title  to  the  hay  in  con- 
troversy in  this  case  in  consequence  of  alleged  rights  acquired  under  the  act  of 
congress  passed  March  3,  1863,  entitled  "  An  act  to  grant  the  right  of  pre- 
emption to  certain  purchasers  on  the  '  Soscol  Ranch'  in  the  state  of  California^" 
12  Stat.,  808.  The  decision  of  the  state  court  was  against  theit  title.  This 
presents  a  question  within  the  jurisdiction  of  this  court. 

§767.-4  reversal  hy  a  state  courts  with  a  modification  of  the  judgment  of  the 
lower  courts  is  final. 

The  judgment  of  the  supreme  court  is  the  final  judgment  in  the  suit  within 
the  meaning  of  the  act  of  congress.  Rev.  Stat.,  709.  It  reversed  and  modified 
the  judgment  below,  and  did  not  permit  further  proceedings  in  the  inferior 
court  if  the  defendants  consented  to  the  modification  directed  as  to  the  amount 
of  damages.  This  consent  has  been  given,  as  the  record  shows,  and  the  judg- 
ment of  the  court  below  is  the  judgment  which  the  supreme  court  directed  that 
court  to  enter  and  carry  into  execution.  The  litigation  was  ended  by  the  decis- 
ion of  the  supreme  court.  No  discretion  was  left  in  the  court  below  if  the 
required  consent  was  given. 

§768.-4  writ  of  error  is  properly  directed  to  the  state  court  which  holds  the 
record. 

The  writ  of  error  was  properly  directed  to  the  supreme  court  of  the  state. 
We  can  only  re-examine  the  "final  judgment  or  decree  in  any  suit  in  the  high- 
est court  of  a  state  in  which  a  decision  in  the  suit  could  be  had."  Rev.  Stat., 
sec.  709.  For  the  purposes  of  such  a  re-examination  we  require  the  record 
upon  which  the  judgment  or  decree  wasgiven,  and  we  send  out  our  writ  of  error 
to  bring  it  here.  That  writ  is  to  operate  on  the  court  having  the  record,  and 
not  upon  the  parties.  Cohens  v.  Virginia,  6  Wheat.,  410.  The  citation  goes  to 
the  parties  and  brings  them  before  us.  The  writ  of  error,  therefore,  is  properly 
"  directed  to  the  court  which  holds  the  proceedings  as  part  of  its  own  records, 
and  exercises  judicial  power  over  them."  Hunt  v.  Palas,  4  How.,  590.  If  the 
highest  court  of  the  state  retains  the  record  the  writ  should  go  there,  as  that 
court  can  best  certify  to  us  the  proceedings  upon  which  it  has  acted  and  given 
judgment.  As  it  is  the  judgment  of  the  highest  court  that  we  are  to  re- 
examine, we  should,  if  we  can,  deal  directly  with  that  court,  and  through  it,  if 
necessary,  upon  the  inferior  tribunals.  It  is,  perhaps,  safe  to  say  that  a  writ 
will  never  be  dismissed  for  want  of  jurisdiction  because  it  is  directed  to  the 
highest  court  in  which  a  decision  was  and  could  be  had.  We  may  not  be  able 
in  all  cases  to  reach  the  record  by  such  a  writ,  and  may  be  compelled  to  send 
out  another  to  a  different  court  before  our  object  can  be  accomplished ;  but  that 
is  no  ground  for  dismissal.  We  have  the  right  to  send  there  to  see  if  we  caa 
obtain  what  we  want.  But  in  some  of  the  states  —  as,  for  instance,  New  York 
and  Massachusetts — the  practice  is  for  the  highest  court,  after  its  judgment  has. 
been  pronounced,  to  send  the  record  and  the  judgment  to  the  inferior  court, 
where  they  thereafter  remain.  If  in  such  a  case  our  writ  should  be  sent  to  the 
highest  court,  that  court  might  with  truth  return  that  it  had  no  record  of  its- 
proceedings,  and,  therefore,  could  not  comply  with  our  demand.  Upon  the 
receipt  of  such  a  return,  we  should  be  compelled  to  send  another  writ  to  the^ 
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I 
conrt  haying  the  record  in  its  possession.    It  has  been  so  Expressly  decided  in 

Gelston  v.  Hoyt,  3  Wheat.,  246,  and  McGuire  v.  Commonwealth,  3  Wall.,  382. 
So,  too,  if  we  are  in  any  way  judicially  informed  that,  under  the  laws  and  prac- 
tice of  a  state,  the  highest  court  is  not  the  custodian  of  its  own  records,  we  may 
send  to  the  highest  court,  and  seek  through  its  instrumentality  to  obtain  the 
record  we  require  from  the  inferior  court  having  it  in  keeping,  or  we  may  call 
directly  upon  the  inferior  court  itself.  But  if  the  highest  court  is  the  legal  cus- 
todian of  its  own  records,  and  actually  retains  them,  we  can  only  send  there. 
This,  we  think,  has  always  been  the  rule  of  practice,  notwithstanding  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  court  in  Gelston  v.  Hoyt,  said 
that  the  writ  might  be  "  directed  to  either  court  in  which  the  record  and  judg- 
ment on  which  it  is  to  act  may  be  found."  3  Wheat.,  304.  This  was  in  a  case 
where  the  judgment  had  been  rendered  in  the  court  of  appeals  of  New  York, 
but,  after  its  rendition,  the  record  with  the  judgment  had  been  sent  down  to 
the  inferior  court,  there  to  be  preserved  in  accordance  with  the  law  and  uniform 
practice  in  that  state.  Strictly  speaking,  the  record  cannot  be  found  in  two 
courts  at  the  same  time.  The  original  record  may  be  in  one  and  a  copy  in 
another,  or  one  court  may  have  the  record  and  another  the  means  of  making 
one  precisely  the  same  in  all  respects;  but  the  record  proper  can  only  be  in  one 
place  at  the  same  time.  In  Webster  v.  Keid,  11  How.,  457,  the  general 
language  of  Mr.  Justice  Story  in  Gelston  v.  Hoyt,  was  somewhat  limited ;  for, 
in  stating  the  ruling  of  the  court  in  that  case,  Mr.  Justice  McLean  gives  it  as 
follows:  "The  writ  of  error  may  be  directed  to  any  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be  found ;  and,  if  the  record  has  been 
remitted  by  the  highest  court  to  another  court  in  the  state,  it  may  be  brought 
by  writ  of  error  from  that  court.''  To  the  same  effect  is  McGuire  v.  Common- 
wealth, 3  Wall.,  386.  That  was  a  case  from  Massachusetts.  The  suit  was 
pending  in  the  superior  court  of  that  state;  and  after  verdict,  but  before  judg- 
ment, certain  exceptions  were  sent  up  to  the  supreme  judicial  court  for  its 
opinion.  That  court  subsequently  sent  down  its  rescript  overruling  the  excep- 
tions; and  thereupon  final  judgment  was  entered  in  the  superior  court  upon  the 
verdict.  This  was  according  to  the  law  and  practice  in  Massachusetts,  and  the 
effect  was  to  leave  the  entire  record  in  the  inferior  court.  Upon  this  state  of 
facts,  this  court  held  that  the  judgment  in  that  case  was  the  judgment  of  the 
superior  court,  and  that  that  court  was  the  highest  court  in  which  the  decision 
of  the  suit  could  be  had,  and,  therefore,  the  only  court  to  which  the  writ  could 
go.  But  it  was  also  held,  that  if  the  supreme  judicial  court  had  rendered  the 
final  judgment,  and  had  sent  the  judgment  to  the  superior  court,  and  with  the 
judgment  had  sent  the  record,  the  direction  of  the  writ  to  the  superior  court 
would  have  been  proper.  Green  v.  Van  Buskirk,  3  Wall.,  450,  was  also  a  New 
York  case,  and  is  to  be  considered  in  the  light  of  the  peculiar  practice  in  that 
state.  The  record  had  been  sent  from  the  court  of  appeals  to  the  supreme 
court. 

§  769.  the  writ  may  go  to  the  lower  court  if  the  record  has  heen  remitted. 

The  rule  may,  therefore,  be  stated  to  be,  that  if  the  highest  court  has,  after 
judgment,  sent  its  record  and  judgment  in  accordance  with  the  law  of  the 
state  to  an  inferior  court  for  safe  keeping,  and  no  longer  lias  them  in  its  own 
possession,  we  may  send  our  writ  either  to  the  highest  court  or  to  the  inferior 
court.  If  the  highest  court  can  and  will,  in  obedience  to  the  requirement  of 
the  writ,  procure  a  return  of  the  record  and  judgment  from  the  inferior  court, 
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and  send  them  to  us,  no  writ  need  go  to  the  inferior  court ;  but,  if  it  fails  to  do 
this,  we  may  ourselves  send  direct  to  the  court  having  the  record  in  its  custody 
and  under  its  control.  So,  too,  if  we  know  that  the  record  is  in  the  possession 
of  the  inferior  court,  and  not  in  the  highest  court,  we  may  send  there  without 
first  calling  upon  the  highest  court;  but  if  the  law  requires  the  highest  coart 
to  retain  its  own  records,  and  they  are  not  in  practice  sent  down  to  the  inferior 
court,  our  writ  can  only  go  to  the  highest  court.  That  court,  being  the  only 
custodian  of  its  own  records,  is  alone  authorized  to  certif}''  them  to  us.  In  this 
case,  our  writ  went  to  the  supreme  court,  and,  in  obedience  to  its  command, 
that  court  has  sent  us  its  record.  There  is  now  no  need  of  a  further  writ,  even 
if  the  practice  in  California  permitted  the  transmission  of  records  from  the 
supreme  court  to  the  inferior  courts.  But  such,  as  we  understand,  is  not  the 
practice.  The  supreme  court  is  there  the  sole  custodian  of  its  own  records. 
Cases  go  there  upon  a  transcript  of  the  proceedings  in  the  court  below.  This 
transcript  is  retained  in  the  supreme  court,  and  is  the  foundation  of  the  pro- 
ceedings there.  The  transcript  is  without  doubt  a  copy  of  the  proceedings  in 
the  court  below ;  but  that  does  not  make  the  record  below  the  record  above. 
The  court  above  acts  only  upon  the  transcript,  and  from  that  its  record  is 
made. 

§  770.  A  writ  of  error  may  he  amended  under  section  1005  of  the  Revised 
Statutes  hy  inserting  t/ie  proper  return  day. 

The  writ  of  error  may  be  amended  under  the  authority  of  section  1005  of  the 
Revised  Statutes  by  inserting  the  proper  return  day.  It  is  no  objection  to  the 
writ  that  it  bears  test  on  the  day  of  its  issue.     Kev.  Stat.,  sec.  912. 

The  motion  to  dismiss  is  denied. 

§  77 1.  May  send  writ  to  highest  Goart.-:-  The  supreme  court  may  send  its  writ  to  the  high- 
est court  of  the  state  which,  under  the  iaws  of  the  state,  can  decide  the  case.  Gregory  z\ 
McVeigh,*  28  Wall.,  2»4;  Downham  v.  Alexandria,*  9  WaU.,  659;  McGuire  v.  The  Common- 
wealth,* 3  Wall.,  882;  Mmer  v.  Joseph,*  17  Wall.,  656;  Downs  v.  Scott,*  4  How.,  600;  Wurts 
V.  Hoagland,  15  Otto,  701.    See  this  last  case,  §  1499. 

§  772.  Where  the  higher  court  of  a  state  sends  its  judgment  and  record  to  the  lower  court, 
the  writ  of  error  may  issue  to  the  latter  court.  McGuire  v.  The  Commonwealth,*  3  Wall., 
882;  Gelston  v.  Hoyt,  3  Wheat.,  246;  Wurts  t?.  Hoagland,  15  Otto,  701  (§  1409);  Downs  v. 
Scott,*  4  How.,  500.    See  §  765. 

§  773.  The  writ  may  issue  to  an  inferior  court  if  a  valid  act  of  the  legislature  has  cut  off 
all  right  of  appeal  in  the  particular  case,  thus  making  the  judgment  of  the  inferior  court 
final.  Downham  v.  Alexandria,*  9  Wall.,  659;  McGuire  v.  The  Commonwealth,*  8  WalL,  882 ; 
MiUer  v.  Joseph,*  17  Wall.,  655. 

§  774.  Where  a  judgment  of  a  lower  court  in  New  York  was  affirmed  in  the  court  of 
appeals,  and  the  proceedings  remitted  to  the  lower  court,  a  writ  of  error  allowed  by  the  chief 
justice  of  the  court  of  appeals  and  addressed  to  the  lower  court  was  held  proper.  Aldrich  v, 
JEtna  Company,  8  Wall.,  491.    See  the  case,  g§  798-802. 

§  775.  A  writ  of  error  from  the  supreme  court  may  be  directed  to  any  court  which  has  ttie 
record,  though  not  the  court  which  rendered  the  judgment,  where  no  mandate  is  neceesary 
to  give  effect  to  the  judgment  of  the  supreme  court.    Webster  v.  Reid,  11  How.,  457. 

§  776.  On  writ  of  error  to  a  state  court,  it  need  not  appear  that  the  court  is  the  highest 
court  in  the  state.     Buel  v.  Van  Ness,*  8  Wheat.,  312. 

§  777. to  enforce  judgment.— When  the  supreme  court  has  once  acquired  jurisdiction,  it 

may  send  its  process,  in  the  enforcement  of  its  judgment,  to  the  appellate  court  of  the  state 
or  to  the  inferior  court  whose  judgment  is  reversed.  Williams  v.  Bruffy,  12  Otto,  248.  See 
the  case,  §§  730^735. 

§  778.  What  is  the  highest  court— The  superior  court  of  Rhode  Island  is  the  highest  court 
of  the  state  within  the  meaning  of  the  twenty-fifth  section  of  the  judiciary  act,  even  though 
the  general  assembly  has  power  in  cer/ain  cases  to  set  judgments  aside,  and  a  writ  of  error 
will  lie  from  the  supreme  court  of  tho  United  States  to  such  superior  court  Olney  v.  Arnold, 
8  Dal.,  818. 
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8.  Federal  Questions, 
a.  In  General. 

Sttmmaby — Decision  as  to  power  of  tritstee,  §  779. —  United  States  entitled  to  no  special  privi- 
legeSf  §780* — Construction  of  insolvent  laws  of  a  state,  §  781. —  Denial  of  permission  to 
plead  discharge  in  bankruptcy,  §783. —  Power  of  a  territory  to  take  a  deed,  §  783. —  Xia- 
hUity  for  wrongful  assessment  of  taxes,  §  784. — Directing  a  levy  by  United  States  mar- 
shal, §  785.—  Suit  instituted  vnthout  process,  §  786. —  Priority  of  attachment  aver  mortgage 
on  vessel,  §  787. 

§779.  Where  a  judgment  of  forfeiture  was  entered  against  a  bank,  and  a  trustee  ap« 
pointed,  a  decision  by  a  state  court  as  to  the  power  of  the  trustee  under  the  state  law  was  not 
subject  to  review  in  the  supreme  court.    Robertson  v.  Coulter,  §  788.    See  §  818. 

§  780.  The  United  States  claimed  priority  of  payment  out  of  a  fund,  but  the  state  court 
found  against  the  claim  on  tlie  ground  that  the  debt  had  been  paid.    Held,  that  the  supreme 
court  had  no  jurisdiction  to  review  the  decision ;  that  judgments  in  state  courts  against  the . 
United  States  cannot  be  brought  up  for  revision,  except  in  cases  where  the  same  relief  would 
be  afforded  to  private  parties.     United  States  v.  Thompson,  §  789. 

§781.  Where  a  sum  of  money  was  awai'ded  to  a  party  under  a  treaty  between  the  United 
States  and  Mexico,  and  in  a  controversy  to  which  his  assignee  in  insolvency  was  a  party,  the 
state  court  decided  that  the  contract  out  of  wliich  the  original  claim  arose,  and  on  which  the 
money  was  awarded,  was  in  violation  of  the  neutrality  laws  of  the  United  States,  and  that 
rights  under  it  did  not  pass  by  an  assignment  under  the  insolvent  laws  of  the  state,  the  su- 
preme court  had  no  jurisdiction  to  revise  the  decision.  (Taney,  C.  J.,  and  McLean,  Wayne 
and  Woodbury,  dissent.)    Gill  v.  Oliver,  §§  790-792. 

§  782.  Pending  an  appeal  in  the  state  supreme  court  one  of  the  parties  was  discharged  in 
bankruptcy,  and  after  the  supreme  court  had  entered  a  decree  against  him  he  moved  the  court 
to  set  the  decree  aside,  and  for  permission  to  come  in  and  plead  his  discharge.  The  court  held 
that  it  could  not  allow  the  defense  to  be  made  there,  and  overruled  the  application.  Held,  that 
the  supreme  court  had  no  power  to  review  the  decision.    Wolf  v,  Stix,  §  793. 

§  783.  The  state  of  Colorado  brought  ejectment  in  a  state  court,  and  offered  in  evidence 
a  deed  from  the  defendant  to  the  territory  of  Colorado.  This  deed  was  objected  to  on  the 
ground  that  the  territory  had  no  right  to  take  a  conveyance  of  real  estate  without  the  con- 
sent of  the  United  States.  The  objection  was  oveiTuled.  Held,  that  this  did  not  raise  a  fed- 
eral question.    Brown  v.  Colorado,  §i^  794,  795. 

§  784.  Where  plaintiff  sought  to  hold  the  defendants  liable  for  the  sum  which  he  was 
compelled  to  pay  as  taxes  on  shares  of  national  bank  stock,  by  reason  of  a  wrongful  assess- 
ment, and  the  state  court  held  that  the  defendants  were  not  liable  in  the  absence  of  fraud  or 
intentional  wrong,  the  supreme  court  had  no  jurisdiction  to  review  the  decision.  Williams 
V.  Weaver,  §  796. 

§  785.  The  supreme  court  cannot  review  the  decision  of  a  state  court  as  to  the  liability  of 
a  party  in  directing  a  levy  by  a  United  States  marshal  of  an  execution  issued  on  a  judgment 
of  a  federal  court.    Day  v.  Gallup,  §  797. 

§  786.  A  proceediDg  or  suit  instituted  under  a  state  statute  without  compulsory  process  is 
a  suit  within  the  meaning  of  the  twenty-fifth  section  of  the  judiciary  act.  Aldnch  v.  ^tna 
Company,  g§  798-802. 

§  787.  Where  a  state  court  decides  in  favor  of  an  attachment  of  a  vessel  as  against  a  prior 
mortgage  recorded  in  the  coUector's  office  under  the  act  of  congress,  the  supreme  court  has 
jurisdiction.    Ibid. 

[Notes.— See  §§803-825.] 

ROBERTSON  v.  COULTER. 

(16  Howard,  106-114.    1853.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  here  by  writ  of  error  directed 
to  the  high  court  of  errors  and  appeals  of  the  state  of  Mississippi,  under  the 
twenty-fifth  section  of  the  act  of  1789,  upon  the  ground  that  a  law  of  that 
state,  under  which  this  decision  was  made,  impairs  the  obligation  of  contracts. 
It  is  an  action  of  assumpsit    The  plaintiff  declares  on  a  promissory  note  niade 
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by  Collins,  in  his  life-time,  to  the  Commercial  Bank  of  Natchez.  The  declara- 
tion avers  that  after  the  execution  of  the  note,  and  before  the  commencement 
of  this  suit,  a  judgment  of  forfeiture  was  rendered  against  the  bank  on  the 
12th  of  December,  1845,  according  to  a  statute  of  the  state  in  such  case  made 
and  provided ;  and  that  the  plaintiflf  was  appointed  by  the  court  trustee,  and 
as  such  took  possession  of  this  note;  and  that  by  means  thereof,  and  by  force 
of  the  statute  of  the  state,  Collins  became  liable  to  pay  him  the  money. 
The  defendants  pleaded  that  the  plaintiff,  as  trustee,  had  collected  and  received 
of  the  debts,  eflfects  and  property  of  the  bank,  an  amount  of  money  sufficient 
to  pay  the  debts  of  the  bank,  and  all  costs,  charges  and  expenses  incident  to 
the  performance  of  the  trust.  To  this  plea  the  plaintiflf  demuri-ed.  The 
court  of  appeals  overruled  the  demurrer,  and  gave  judgment  for  the  defendant, 
upon  the  ground  that  the  plea  was  a  full  and  complete  bar  to  the  enforcement 
of  the  right  set  out  in  the  declaration.  And  this  judgment  is  now  brought 
here  for  revision  by  writ  of  error. 

A  motion  has  been  made  to  dismiss  the  writ  for  want  of  jurisdiction.  And 
in  the  argument  of  this  motion,  a  question  has  been  raised  whether,  by  the 
common  law,  the  debts  due  to  a  bank  at  the  time  of  the  forfeiture  of  its  charter, 
would  not  be  extinguished  upon  the  dissolution  of  the  corporation,  and  the 
creditors  without  remedy.  And  cases  have  been  referred  to  in  the  Mississippi 
Reports,  in  which  it  has  been  decided  that,  by  the  common  law,  previous  to 
any  state  legislation  on  the  subject,  upon  the  dissolution  of  a  banking  corpora- 
tion, its  real  estate  reverted  to  the  grantor,  and  its  personal  property  belonged 
to  the  state;  that  the  debts  due  to  it  were  extinguished,  and  the  creditors 
without  remedy  against  the  assets  or  any  of  them  which  belonged  to  the  bank 
at  the  time  of  the  forfeiture.  But  this  question  is  not  before  us  upon  this  writ 
of  error,  and  we  express  no  opinion  upon  it.  The  suit  is  not  brought  by  a 
creditor  of  the  bank  seeking  to  recover  a  debt  due  to  him  by  the  corporation 
at  the  time  of  its  dissolution.  But  it  is  brought  by  a  trustee  appointed  by  a 
court  of  the  state,  under  the  authority  of  a  statute  of  the  state ;  and  the 
question  before  the  state  court,  which  the  pleadings  presented,  was  whether 
the  trustee  was  authorized,  by  the  law  under  which  he  was  apix)inted,  to  collect 
more  money  from  the  debtors  of  the  corporation  than  was  necessary  to  pay 
its  debts  and  the  expenses  of  the  trust. 

§  788.  This  court  has  no  jurisdiction  of  a  case  involving  Tnerely  the  powers  of 
a  trustee  under  a  statute  of  a  state. 

Now,  in  authorizing  the  appointment  of  a  trustee,  where  a  banking  corpora- 
tion was  dissolved,  the  state  had  undoubtedly  a  right  to  restrict  his  power 
within  such  limits  as  it  thought  proper.  And  the  trustee  could  exercise  no 
power  over  the  assets  or  credits  of  the  bank  beyond  that  which  the  law 
authorized.  The  court  of  appeals,  it  appears,  decided  that  the  statute  did  not 
authorize  him  to  collect  more  than  was  sufficient  to  pay  the  debts  of  the  cor- 
poration and  the  costs  and  charges  of  the  trust.  And,  as  the  demurrer  to  the 
plea  admitted  that  he  had  collected  enough  for  that  purpose,  the  court  held 
that  he  could  not  maintain  a  suit  against  the  defendants  to  recover  more. 
The  question,  therefore,  presented  to  the  state  court  was  merely  as  to  the 
powers  of  a  trustee  appointed  by  virtue  of  a  statute  of  Mississippi.  His 
powers  depended  upon  the  construction  of  the  statute.  And  we  have  no  right 
to  inquire  whether  the  state  court  expounded  it  correctly  or  not.  We  are 
bound  to  receive  their  construction  as  the  true  one.  And  this  statute,  as  ex- 
pounded by  the  court,  does  not  aflfect  the  rights  of  the  creditors  of  the  bank 
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or  the  stockholders.  The  plaintiff  does  not  claim  a  right  to  the  money  under 
a  contract  made  by  him,  but  under  the  powers  and  rights  vested  in  him  by  the 
statute.  And  if  the  statute  clothes  him  with  the  power  to  collect  the  debts 
and  deal  with  the  assets  of  the  bank  to  a  certain  amount  only,  and  for  certain 
purposes,  we  do  not  see  how  such  a  limitation  of  his  authority  interferes  in 
any  degree  with  the  obligation  of  contracts.  The  writ  of  error  to  this  court 
must  consequently  be  dismissed  for  want  of  jurisdiction. 

UNITED  STATES  v.  THOMPSON. 

(3  Otto,  580-589.     1876.)  *» 

Errob  to  the  Court  of  Appeals  of  Maryland. 

Statement  op  Faots. —  In  this  case  the  United  States  claimed  priority  of  pay- 
ment out  of  a  fund  under  the  act  of  1797.  The  finding  of  thie  state  cour,t  was 
against  the  claim  on  the  ground  that  it  had  been  paid. 

Opinion  by  Waiie,  0.  J. 

Judgments  in  the  state  courts  against  the  United  States  cannot  be  brought 
here  for  re-examination  upon  a  writ  of  error,  except  in  cases  where  the  same 
relief  would  be  afforded  to  private  parties.  It  was  conceded  upon  the  argu- 
ment in  behalf  of  the  United  States  that  the  question  of  priority  of  payment 
under  the  laws  of  the  United  States  was  not  decided  in  the  court  below,  be- 
•cause  it  was  found  that  there  was  no  debt  due.  With  this  concession,  which 
could  not  be  avoided,  it  is  difficult  to  see  what  federal  question  there  is  in  the 
record. 

§  789.  This  court  cannot  review  jvdgh tents  against  the  United  States  in  a 
Mate  court  where  no  federal  question  is  involved. 

It  appears  affirmatively  that  the  circuit  court  rejected  the  claim  because 
it  had  been  paid ;  and  the  presumption,  in  the  absence  of  any  showing  to  the 
-contrary,  is  that  the  court  of  appeals  based  its  decision  upon  the  same  ground. 
But,  in  addition  to  this,  on  looking  into  the  opinion  which  has  been  sent  here 
as  part  of  the  record  in  that  court,  we  find  that  all  questions  as  to  the  original 
liability  of  McFreely  &  Hopper  to  the  United  States  were  expressly  waived, 
and  the  decision  placed  solely  upon  the  ground  that  "  any  claim  the  United 
States  may  have  ever  had  against  the  firm,  growing  out  of  these  dealings  with 
Thompson,  has  been  paid  and  extinguished.'  It  is  not  contended  that  this 
decision  is  repugnant  to  the  constitution,  or  any  law  or  treaty  of  the  United 
States;  but  the  argument  is,  that  as  the  check  of  McFreely  &  Hopper  was  not 
paid,  it  did  not  pay  their  debt.  Whether  this  is  so  or  not,  does  not  depend 
upon  any  statute  of  the  United  States,  but  upon  the  principles  of  general  law 
alone.  We  have  many  times  held  that  we  have  no  power  to  review  the  de- 
cisions of  the  state  courts  upon  such  questions.  Bethel  v.  Demaret,  10  Wall., 
537;  Delmas  v.  Ins.  Co.,  14  id.,  666;  Ins.  Co.  v.  Hendren,  92  U.  S.,  287;  Eock- 
hold  V.  Rockhold,  id.,  130. 

Writ  dismissed. 
GILL  V.  OLIVER. 

(11  Howard,  529-^2.    1850.) 

Ereob  to  the  Court  of  Appeals  for  the  Western  Shore  of  Maryland. 

Statement  of  Facts. —  The  controversy  in  this  case  grew  out  of  the  follow- 
ing facts:  Goodwin  and  others  made  a  contract  with  General  Mina  to  furnish 
him  with  arms  to  revolutionize  Mexico.  In  1839  a  sum  of  money  was  awarded, 
under  the  treaty  between  Mexico  and  the  United  States,  in  recognition  of 
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Goodwin^s  claim,  to  persons  claiming  to  be  his  assignees.  Gill  was  the  assignee 
in  insolvency  of  Goodwin,  and  in  a  suit  between  him  and  Oliver  the  state  coart 
decided  that  the  contract  of  Goodwin  and  others  with  Gbneral  Mina,  being  in 
violation  of  the  neutrality  laws  of  the  United  States,  did  not  pass  by  an  assign- 
ment under  the  insolvent  laws  of  Maryland. 

Opinion  by  Mb.  Justice  Gbier. 

If  this  court  can  take  jurisdiction  of  this  case  under  the  twenty-fifth  section 
of  the  judiciary  act,  it  must  be  under  either  the  first  or  third  clause,  as  the 
second  is  admitted  to  be  wholly  inapplicable  to  it. 

1.  The  first  is,  "  where  is  drawn  in  question  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under,  the  United  States,  and  the  decision  is 
against  their  validity." 

2.  The  third  is,  "  where  is  drawn  in  question  the  construction  of  any  clause 
of  the  constitution,  or  of  a  treaty  or  statute  of,  or  commission  held  under,  the 
United  States,  and  the  decision  is  against  the  title,  right,  privilege  or  exemp- 
tion specially  set  up  or  claimed  by  either  party  under  such  clause,"  etc. 

§  7  90.  The  decision  of  a  state  court  that  certain  rights  did  not  pass  under  an 
insolvent  law  of  the  state  is  not  subject  to  review. 

1.  We  have  sought  in  vain  through  the  record  of  this  case  to  find  any  ques- 
tion raised  directly  by  the  pleadings,  or  "by  clear  and  necessary  intendment 
therefrom,"  touching  the  validity  of  any  treaty,  statute  or  authority  exercised 
under  the  United  States.  Both  parties  claim  certain  moneys  in  court  as  as- 
signees of  Lyde  Goodwin,  who  was  a  member  of  the  "Baltimore  Mexican 
Company,"  and  entitled  to  a  certain  proportion  of  the  money  awarded  to  said 
company  as  a  just  claim  on  the  Mexican  government.  The  validity  of  the 
award,  or  the  treaty  under  which  it  was  made,  is  not  called  in  question  by 
either  party,  as  both  claim  under  them.  In  order  to  ascertain  the  effect  of 
certain  previous  assignments  made  by  Lyde  Goodwin,  the  history  of  the  origin 
of  his  claim  necessarily  makes  a  part  of  the  case.  The  treaty  and  award  are 
introduced  as  a  part  of  this  history  as  facts  not  disputed  by  either  party.  The 
money  being  in  court,  both  the  treaty  and  the  award  were  functi  officio^  and 
no  decision  of  the  rights  of  the  claimants  inter  se  can,  in  the  nature  of  the  case^ 
involve  the  validity  of  either.  The  decision  of  the  court  of  appeals,  that  the 
original  contract  with  Mina,  in  1816,  did  not  create  such  a  debt  as  would  pass 
by  the  insolvent  laws  of  Maryland,  neither  directly  nor  by  implication  ques- 
tions the  validity  of  any  treaty,  statute  or  authority  under  the  United  States. 
That  the  Baltimore  Mexican  Company  set  on  foot  and  prepared  the  means  of  a 
military  expedition  against  the  territories  ^nd  dominions  of  the  king  of  Spain, 
a  foreign  prince  with  whom  the  United  States  were  at  peace,  is  a  fact  in  the 
history  of  the  case  not  disputed,  and  which,  if  wrongly  found  by  the  court, 
would  not  give  us  jurisdiction  of  the  case.  That  such  conduct  of  the  company, 
in  making  their  contract  with  General  Mina,  was  a  high  misdemeanor,  punish- 
able with  fine  and  imprisonment  by  the  fifth  section  of  the  act  of  the  5th  of 
June,  1794,  c.  50  (1  Stats,  at  Large,  384),  cannot  be  disputed  by  any  one  who 
will  read  the  statute;  and  the  conclusion  drawn  therefrom  by  the  court  below, 
that  the  contract  of  the  company  with  Mina  in  1816,  being  founded  on  an 
illegal  transaction,  was  void  by  the  law  of  Maryland,  where  it  was  made,  and 
passed  no  equity,  right  or  title  whatsoever  to  an  insolvent  assignee  in  1817,  in- 
volved no  question  of  "the* validity  of  any  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States."  The  validity  or  binding  effect  of  the 
original  contract  with  Mina  is  neither  directly  nor  indirectly  afflrmedj  either  ixk 
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the  ooBventioQ  with  Mexioo  or  in  the  award  of  the  commissioners  under  it. . 
The  fact  that  the  "Baltimore  Mexican  Company*'  exposed  not  only  their 
property  to  capture  by  the  Spanish  vessels  of  war,  but  their  own  persons  to 
fine  and  imprisonment  by  the  authorities  of  the  United  States,  only  enhanced 
the  justice  and  equity  of  their  claims  against  the  new  government  of  Mexico. 
The  original  contract  with  General  Mina  was  a  Maryland  contract,  and  its 
validity  and  construction  are  questions  of  Maryland  law,  which  this  court  is 
not  authorized  to  decide  in  the  present  action. 

§  7  91,  The  construcHon  of  no  clause  of  the  constitution^  or  treaty  or  statute,  is 
drawn  in  question  in  this  case. 

2.  We  are  equally  at  a  loss  to  discover  in  this  record  where  or  how  "  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  com- 
mission held  under,  the  United  States,"  is  drawn  in  question  in  this  case.  As 
we  have  already  said,  both  parties  claim  money  in  court ;  and,  in  order  to  test 
the  value  of  their  respective  assignments  from  Lyde  Goodwin,  introduce  the 
history  of  the  claim  from  its  origin.  The  treaty  and  award  are  facts  in  that 
history.  They  were  before  the  court  but  as  facts,  and  not  for  construction.  If 
A.  hold  land  under  a  patent  from  the  United  States  or  a  Spanish  grant  ratified 
by  treaty,  and  his  heirs,  devisees  or  assignees  dispute  as  to  which  has  the  best 
title  under  him,  this  does  not  make  a  case  for  the  jurisdiction  of  this  court 
under  the  twenty-fifth  section  of  the  judiciary  act.  If  neither  the  v^alidity  nor 
construction  of  the  patent  or  title  under  the  treaty  is  contested,  if  both  parties 
claim  under  it,  and  the  contest  arises  from  some  question  without  or  dehors  the 
patent  or  the  treaty,  it  is  plainly  no  case  for  our  interference  under  this  section. 
That  the  title  originated  in  such  a  patent  or  treaty  is  a  fact  in  the  history  of 
the  case  incidental  to  it,  but  the  essential  controversy  between  the  parties  is 
without  and  beyond  it.  So  in  this  case,  both  claim  the  money  in  court.  It  is 
a  fact  that  the  money  has  been  paid  by  the  republic  of  Mexico  on  a  claim 
which  has  been  pronounced  just  and  equitable  by  commissioners  under  the  con- 
vention of  1839.  It  is  a  fact,  also,  that  the  origin  of  this  claim  was  for  arms 
and  ammunition  furnished  for  an  expedition  under  General  Mina,  for  the  pur- 
pose of  insurrection  against  the  Spanish  government.  It  is  a  fact  that  the 
Baltimore  Mexican  Company,  or  the  individuals  composing  it,  exposed  them- 
selves to  punishment  under  the  neutrality  act.  It  is  a  fact,  also,  that  after- 
wards, when  Mexico  had  succeeded  in  establishing  her  independence ;  when 
her  rebellion  had  become  a  successful  revolution,  that  she  very  justly  and 
honorably  made  herself  debtor  to  those  who  periled  their  property  and  per- 
sons in  her  service  at  the  commencement  of  her  straggle.  It  •  is  a  fact  that, 
though  this  claim  was  acknowledged  as  a  just  debt  by  Mexico  as  early  as  1825, 
payment  was  never  obtained  till  after  the  award  of  the  commissioners  under 
the  convention  with  Mexico  in  1839,  "for  the  adjustment  of  claims  of  citizens 
of  the  United  States  on  the  Mexican  republic."  It  is  a  fact  that  this  claim 
thus  recognized  by  the  Mexican  congress  was  pronounced  a  just  debt  in  favor 
of  citizens  of  the  United  States  against  the  republic  of  Mexico. 

But  whether  this  debt  of  the  Mexican  government,  firet  acknowledged  and 
made  tangible  as  such  in  1825,  did  previously  exist  as  an  equity,  a  right  or  a 
chose  in  action  capable  of  passing  by  assignment  under  the  insolvent  laws  of 
Maryland  in  1817,  is  a  question  not  settled  in  the  treaty  or  award,  nor  involv- 
ing any  question  as  to  the  construction  of  either,  but  arising  wholly  from  with- 
out and  entirely  independent  of  either  the  one  or  the  other.    The  treaty  was, 
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that  "all  claims  of  citizens  of  the  TJnited  States  found  to  be  just  and  equitable 
should  be  paid."  The  award  was  that  this  claim  of  the  "  Baltimore  Mexican 
Oorapany,"  which  had  been  acknowledged  in  1825  as  a  valid  claim  by  Mexico, 
was  a  just  debt,  not  a  false  or  feigned  one,  and  ought  to  be  paid.  The  money 
is  a\varded  to  be  paid  to  Glenn  and  Perrine  "  in  trust  for  whom  it  may  con- 
cern." The  award  does  not  undertake  to  settle  the  equities  or  rights  of  the 
different  persons  claiming  to  be  legal  or  equitable  assignees  or  transferees  of 
the  interests  of  the  several  members  of  the  company.  That  is  left  to  the  tri- 
bunals of  the  state  where  the  members  of  the  company  resided  and  the  assign- 
ments were  made.  In  deciding  this  question  the  courts  of  Maryland  have  put 
no  construction  on  the  treaty  or  award  asserted  by  one  party  to  be  the  true 
one  and  denied  by  the  other.  It  was  before  them  as  a  fact  only,  and  not  for 
the  purpose  of  construction.  Whether  this  money  paid  into  court  under  the 
Award  and  first  acknowledged  by  Mexico  as  a  debt  in  1825,  existed  as  a  debt 
transferable  by  the  Maryland  insolvent  laws  in  1817,  or  whether  it  for  the  first 
time  assumed  the  nature  of  a  chose  in  action  transferable  by  assignment  after 
1825,  when  acknowledged  of  record  by  Mexico  and  passed  by  the  assignment 
of  Lyde  Goodwin  to  Kobert  Oliver,  was  a  question  wholly  dehors  the  treaty 
and  award,  and  involving  the  construction  of  the  laws  of  Maryland  only,  and 
not  of  any  treaty  or  statute  or  commission  under  the  United  States. 

It  is  a  conclusive  test  of  the  question  of  jurisdiction  of  this  court  in  the  pres- 
ent case,  that  if  we  assume  jurisdiction  and  proceed  to  consider  the  merits  of 
the  case,  we  find  it  to  involve  no  question  either  of  validity  or  construction  of 
treaties  or  statutes  of  the  United  States.  But  the  only  questions  in  the  case 
•will  be  found  to  be,  what  was  the  effect  of  the  appointment  of  George  M.  Gill 
in  1837  as  permanent  trustee  under  the  insolvent  laws  of  Marj^and  of  1805? 
Was  the  void  and  illegal  contract  with  Mina,  made  in  1816,  such  a  chose  in 
action  as  would  pass  by  such  insolvent  law  in  1817?  Or  did  it  first  become  an 
assignable  claim  after  it  was  acknowledged  by  Mexico  in  1825,  and,  as  a  new 
acquisition  of  Lyde  Goodwin  after  his  insolvency,  pass  by  his  assignment  to 
Oliver?  A  resolution  of  these  questions,  by  or  through  anything  to  be  found  on 
the  face  of  the  treaty  or  award,  or  any  necessary  intendment  or  even  possible 
inference  therefrom,  is  palpably  impossible.  The  whole  case  evidently  turns 
on  the  construction  of  the  laws  of  Maryland  and  on  facts  connected  with  the 
previous  history  of  the  claim,  which  are  not  disputed,  and  which  are  incidental 
to  the  treaty  and  award,  but  which  raise  no  question  either  as  to  their  validity 
or  construction.     This  case  is  therefore  dismissed  for  want  of  jurisdiction. 

Taney,  C.  J.,  and  McLean,  Wayne  and  Woodbury,  JJ.,  dissented. 

Opinion  by  Mr.  Justice  Woodbury. 

I  object  to  the  form  of  the  judgment  to  be  entered  in  this  case  rather  than 
to  the  results  of  it  to  the  parties.  By  dismissing  the  writ  of  error  for  want  of 
jurisdiction,  as  is  done  here,  the  judgment  in  the  state  court  is  left  in  full  force ; 
whereas,  in  my  view,  this  court  has  jurisdiction,  and  should  aflBrm  the  judgment 
in  the  state  court,  thus  leaving  it  as  the  other  course  does,  in  full  force  but  on 
different  grounds.  The  consequence  to  the  parties  by  pursuing  either  course 
differs  so  little  that  it  does  not  seem  necessary  to  go  into  any  elaborate  exposi- 
tion of  the  reasons  for  this  dissent,  and  I  shall  therefore  content  myself  with 
stating  only  the  general  grounds  for  it. 
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§  792.  It  is  sufficient  to  give  jurisdiction  that  some  right  under  a  treaty  was 
drawn  in  questio7i. 

All  that  seems  indispensable  to  give  jarisdiction  to  us  in  this  class  of  cases  is, 
that  the  plaintiff  in  error  should  have  set  up  in  support  of  his  claim  in  the  state 
court  some  right  or  title  under  a  treaty  or  doings  by  authority  from  congress, 
and  that  it  should  be  overruled  by  the  state  court.  See  the  twenty -fifth  section 
of  the  act  of  1789, 1  Stats,  at  Large,  85,  and  various  decisions  under  it,  including 
O  wings  V,  North  wood's  Lessee,  5  Cranoh,  348,  and  Smith  v.  Maryland,  6  Cranch, 
304 ;  2  How.,  372.  Here  the  appellant  set  up  in  his  bill  a  claim  to  money 
under  a  treaty  with  Mexico,  and  an  award  under  it  by  commissioners  appointed 
by  an  act  of  congress  (5  Stats,  at  Large,  383),  and  the  state  court,  in  his  opinion, 
overruled  his  claim.  This,  in  my  view,  gives  jurisdiction  to  us,  whether  the 
state  court  decided  right  or  wrong.  See  Armstrong  v.  Athens  County,  16  Pet., 
285 ;  Miller  v.  Nichols,  4  Wheat.,  311.  The  very  object  of  the  writ  of  error  is 
to  ascertain  whether  they  did  decide  right  or  wrong,  and  the  jurisdiction  to 
make  this  revision  of  their  opinion  arises  not  from  its  error,  but  its  subject 
matter,  the  latter  being  a  claim  set  up  under  some  United  States  authority. 
Neilson  v,  Lagow,  7  How.,  775. 

The  next  and  only  remaining  inquiry  for  me,  supposing  that  we  have  juris- 
diction, is  whether  the  state  court  formed  a  right  conclusion  in  overruling  the 
claim  set  up  by  the  appellant.  I  think  they  did.  So  far  as  it  rested  on  author- 
ity under  the  United  States,  it  is  by  no  means  clear  that  they  overruled  it  im- 
properly. The  claim,  so  far  as  regards  the  enforcement  of  the  treaty  with 
Mexico,  does  not  seem  to  have  been  overruled  in  terms  by  the  state  court. 
That  court  did  not  decide  that  the  treaty  was  corrupt  or  illegal,  or  in  any  way 
a  nullity,  when  they  held  that  the  original  contract  violated  the  laws  of  neutral- 
ity. So  far,  too,  as  regards  the  award  made  by  the  commissioners,  that  the 
Baltimore  Mexican  Company  and  their  legal  representatives  had  a  just  claim 
under  the  treaty  for  the  amount  awarded,  it  was  not  overruled  at  all.  It  is 
not  manifest,  then,  that  anything  really  in  the  treaty  or  in  the  award  set  up 
by  Gill,  the  plaintiff,  was  actually  decided  against,  but  only  something  he 
claimed  to  be  there;  that  when  the  appellants  claimed  that  he,  rather  than 
others,  was  legally  entitled  to  one-ninth  of  the  sum  awarded  to  the  Baltimore 
Mexican  Company,  the  state  court  seems  to  have  overruled  that.  But  in  doing 
this  they  must  still  have  held  the  treaty  itself  to  be  valid,  and  the  award  of  the 
commissioners  under  it  to  be  valid,  or  they  could  not  have  decreed  this  share  of 
the  fund  to  Oliver's  executors,  as  they  appear  to  have  done  expressly  by  the  rec- 
ord. All  must  concede  that  the  state  court  speaks  in  its  language  against  the  Mina 
"contract"  alone  as  illegal,  and  in  terms  do  not  impugn  either  the  treaty  or  the 
award ;  and  it  is  merely  a  matter  of  inference  or  argument  that  either  of  these 
was  assailed  or  any  right  properly  claimed  under  them  overruled.  But  it  is 
true  that  the  court  held  that  Oliver's  executors,  rather  than  the  appellant,  were 
entitled  to  the  fund  furnished  by  Mexicoj  and  long  subsequent  to  Mina's  con- 
tract; but  in  coming  to  that  conclusion,  they  seem  to  have  been  governed  by 
their  views  as  to  their  own  laws  and  the  principles  of  general  jurisprudence. 
The  treaty  or  award  contained  nothing  as  to  the  point  whether  Gill  or  Oliver's 
executors  had  the  better  right  to  this  share,  but  only  that  the  Mexican  Com- 
pany and  their  legal  representatives  should  receive  the  fund.  This  last  the 
court  did  not  question. 

But  who  was  the  legal  representative  of  Lyde  Goodwin's  share?  Who,  by 
insolvencies,  sales  or  otherwise,  had  become  entitled  to  it?    That  was  the  ques- 
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tion  before  the  court,  and  the  one  they  settled;  and  in  deciding  that  they  over- 
ruled the  claim  of  Gill  to  be  so  by  virtue  of  any  authority  in  the  treaty  or 
award ;  and  in  saying  that  the  fund  should  go  to  Oliver's  executors  as  best  enti- 
tled, rather  than  Gill,  they  did  it  under  their  own  state  laws.  It  is  a  general 
rule  for  the  state  tribunals,  and  not  the  commissioners,  to  settle  any  conflict 
between  different  claimants;  and  the  usage,  when  disputes  exist,  is  not  for 
commissioners  to  go  further  than  act  on  the  validity  of  the  claim  and  decide, 
besides,  the  superior  rights  of  one  of  the  claimants.  Frevall  v,  Bache  ^  al.^  14: 
Pet.,  95;  Comegys  v.  Vasse,  1  Pet.,  212;  Sheppard  v.  Taylor  et  al.y  5  Pet.,  710. 
It  is  true  that  the  opinion  given  in  the  state  court  in  support  of  its  judgment 
is  not  entirely  free  from  some  grounds  for  misconception,  yet  the  judgment 
itself  appears  right,  and,  if  erroneous,  resting  as  it  does  wholly  on  the  state 
laws,  it  is  not  competent  for  us,  under  this  writ  of  error,  to  reverse  it.  We 
can  reverse  it  only  when  wrong,  and  wrong,  too,  for  deciding  improperly 
against  some  claim  under  a  United  States  law  or  treaty.  This,  I  think,  it  has 
not  done.  In  short,  the  whole  real  truth  appears  to  be  that  the  state  court 
considered  the  Mina  contract,  in  1817,  as  a  violation  of  the  neutrality  act  of 
1794,  and  therefore,  when  Lyde  Goodwin  failed  in  the  same  year  and  went 
into  insolvency,  that  his  share  in  the  contract,  being  illegal  and  void,  could 
not  then  pass  to  his  creditors  or  his  trustee  in  their  behalf.  But  when  the 
Mexican  government,  about  1825,  adopted  the  contract  and  acknowledged  its 
liability  to  pay  those  entitled,  the  court  seems  to  have  thought  that  their  obli- 
gation was  virtually  a  new  one.  It  occurred  after  the  insolvency,  and  hence 
seems  supposed  not  to  have  passed  to  the  creditors  any  more  than  did  new 
property  subsequently  acquired.  See  insolvent  act  of  1805,  ch.  110,  §  2.  Con- 
sequently, the  commissioners  held  that  the  creditors  and  their  trustee  were  not 
entitled  to  its  benefits.  Goodwin  could  and  did  legally  assign  to  Oliver  his 
new  rights  and  new  guaranties  for  his  share  from  Mexico.  These  last,  though 
growing  out  of  the  original  Mina  purchase,  were  not  a  violation  of  the  act  of 
1794, —  were  honorable,  though  not  compellable,  and  were  not  deemed  illegal 
either  by  Mexico  or  the  government  of  the  United  States,  or  the  commissioners 
or  the  state  court. 

Again,  under  the  state  laws  doubts  seem  to  arise  (in  deciding  on  which  was 
the  proper  claimant),  whether  the  original  trustee  was  not  duly  appointed  in 
1817,  and  could  not  legally  assign  this  claim,  if  it  passed  to  him  then  or  after- 
wards, as  h^  attempted  to  pass  it  to  Oliver,  rather  than  considering  it  as  belong- 
ing to,  or  vesting  in.  Gill,  the  appellant,  who  was  not  appointed  trustee  till 
1825,  and  then  in  a  manner  somewhat  questionable.  4  Gill  &  Johns.,  392. 
That,  however,  was  likewise  a  point  arising  exclusively  under  the  state  laws, 
and  which  we  are  not  authorized  to  decide  in  this  writ  of  error. 

It  is  for  reasons  like  these  that,  in  my  opinion,  the  judgment  in  the  state 
court,  so  far  as  it  related  to  any  claim  set  up  and  supposed  to  be  overruled 
under  any  authority  derived  from  the  United  States,  is  within  our  jurisdiction; 
but  that  the  state  court  did  not  improperly  overrule  any  such  claim  so  set  up, 
and  hence  that  the  judgment  in  the  state  court  ought  to  be  affirmed. 
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WOLF  V,  STEL 
(6  Otto,  641-543.    1877.) 

Er^r  to  the  Supreme  Court  of  Tennessee. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  was  a  bill  in  chancery,  filed  by  Louis  Stix  &  Co. 
in  the  chancery  court  of  Shelby  count3%  Tennessee,  in  accordance  with  the 
laws  and  practice  of  that  state,  against  Marks,  Pump  &  Co.  and  M.  Wolf,  to 
recover  a  debt  due  them  from  Marks,  Pump  &  Co.,  and  to  set  aside  a  sale  of 
goods  by  the  latter  firm  to  Wolf,  because,  as  alleged,  it  was  made  to  defraud 
creditors.  A  writ  of  attachment  was  sued  out  upon  this  bill,  and  the  goods 
w^ere  attached  in  the  possession  of  Wolf. 

By  the  code  of  Tennessee  (sec.  3509),  the  defendants  to  an  attachment  suit 
may  replevy  the  property  attached  by  giving  bond,  with  good  security,  pay- 
able to  the  plaintiff,  in  double  the  amount  of  the  plaintiff's  demand,  or,  at  the 
defendant's  option,  in  double  the  value  of  the  property  attached,  conditioned 
to  pay  the  debt,  interest  and  cjast,  or  the  value  of  the  property  attached,  with 
interest,  as  the  case  may  be,  in  the  event  he  shall  be  cast  in  the  suit;  and  in 
such  case  (sec.  3514),  the  court  may  enter  judgment  or  decree  upon  the  bond, 
in  the  event  of  a  recovery  by  the  plaintiff  against  the  defendant  and  his  sure- 
ties, for  the  penalty  of  the  bond,  to  be  satisfied  by  the  delivery  of  the  property 
or  its  value,  or  payment  of  the  recovery.  Wolf  replevied  the  property  at- 
tached in  this  case,  claiming  to  be  the  owner,  and  gave  a  replevin  bond  with 
Lov^enstein  and  Helman  as  his  sureties,  in  which  the  goods  were  valoed  at 
$10,000.  In  December,  1872,  the  chancer}^  court  decided  that  there  was  no 
fraud  in  the  sale  to  Wolf;  and  Marks,  Pump  &  Co.  having  been  discharged  in 
bankruptcy  from  their  debt,  the  bill  was  dismissed.  From  this  decree  Stix 
&  Co.  appealed  March  21,  1873,  to  the  supreme  court.  March  28,  1874,  Wolf 
obtained  a  discharge  in  bankruptcy  from  his  debts.  April  28, 1877,  the  su- 
preme court  reversed  the  decree  of  the  chancery  court  in  the  suit  of  Stix  & 
Co.,  and  entered  a  decree  against  Wolf,  and  Lowenstein  and  Helman  as  his 
sureties  in  the  replevin  bond,  for  $16,200,  the  value  of  the  goods  and  interest, 
and  awarded  execution  thereon.  May  3,  1877,  Wolf  and  his  sureties  peti- 
tioned the  court  to  set  aside  this  decree,  and  permit  them  to  come  in  and  plead 
in  that  court  the  discharge  of  Wolf,  or,  if  that  could  not  be  done,  to  remand 
the  cause,  after  reversing  the  decree  below,  so  that  the  defense  might  be  made 
in  the  chancery  court;  but  the  supreme  court  being  of  the  opinion  that  no  new 
defense  could  be  made  in  that  court,  and  that  it  was  not  allowable  to  set  up 
the  defense  in  bankruptcy  by  any  proceeding  there  for  that  purpose,  refused 
the  petition,  and  permitted  the  decree  to  stand  as  already  entered. 

§  798.  When  a  supreine  court  decides  that  a  discharge  in  hanhruptcy  cannot 
he  pleaded  in  thai  courts  hecaiise  it  permits  no  new  defense  before  it,  no  federal 
question  is  raised. 

From  this  statement  of  the  case  it  is  apparent  that  no  federal  question  was 
actually  decided  by  the  court  below,  and  that  none  was  involved  in  the  decision 
as  made.  The  discharge  in  bankruptcy  was  granted  more  than  three  years  be- 
fore  the  action  of  the  supreme  court  which  is  complained  of,  and  no  attempt 
was  made  to  brin^  it  to  the  attention  of  that  court  until  after  a  decree  had 
been  entered  in  the  cause.  Upon  the  face  of  the  record  proper,  therefore,  no 
federal  question  could  have  been  decided,  because  none  was  raised.  But  upon 
the  case  as  made  by  the  subsequent  petition  to  set  aside  the  decree,  the  parties 
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occupy  no  better  position,  because  the  court  did  not  decide  that  the  dischai^  was 
inoperative  as  a  release  of  the  obligation  involved  in  the  suit,  but  only  that  the 
defense  of  a  discharge  in  bankruptcy  after  the  decree  below  could  not  be  set 
up  in  the  supreme  court,  as  no  new  defense  could  be  made  there.  Such  a  de- 
fense may  be  made  in  Tennessee  by  bill  in  chancery  after  the  decree  in  the 
supreme  court,  but  Hot  by  the  suggestion  of  the  fact  in  that  court.  It  was  so 
decided  in  Anderson  v.  Keaves,  at  the  January  terra,  1877,  of  the  supreme 
court  of  that  state,  as  is  shown  by  a  copy  of  the  opinion  printed  with  the  brief 
filed  on  behalf  of  the  defendant  in  error  in  support  of  this  motion.  Thus  it 
appears  that  even  upon  this  motion  no  federal  question  was  actually  decided^ 
and  that  according  to  the  law  of  Tennessee,  none  was  involved.  We  see  no 
reason  why,  according  to  the  practice  in  that  state,  the  plaintiffs  in  error  are 
not  still  at  liberty  to  enforce  the  discharge  in  bankruptcy  against  the  decree  of 
the  supreme  court  by  bill  in  chancery. 

Writ  dismissed. 
BROWN  V.  COLORADO. 

(16  Otto,  95-99.    1883.) 

Errqr  to  the  Supreme  Court  of  Colorado. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  reverse  the  judgment  of  the 
supreme  court  of  Colorado,  rendered  in  a  suit  in  ejectment  brought  by  the 
state  against  Brown,  the  plaintiff  in  error.  It  is  not  claimed  that  any  question 
which  can  give  us  jurisdiction  was  directly  raised  by  the  pleadings,  but  on  the 
trial  in  the  district  court,  the  state,  to  make  out  its  title,  offered  in  evidence 
a  deed  from  him  to  the  territory  of  Colorado.  To  its  introduction  an  objection 
was  made,  on  the  ground,  among  others,  "  that  the  territory  of  Colorado  had  no 
right  to  take  a  conveyance  of  real  estate  at  the  time  of  making  the  deed  with- 
out the  consent  of  the  government  of  the  United  States."  This  objection  was 
overruled  and  an  exception  taken.  When  the  case  went  to  the  supreme  court,, 
one  of  the  assignments  of  error  was  to  the  effect  that  the  court  erred  in  re- 
ceiving this  deed  in  evidence.  As  the  judgment  was  affirmed,  this  assignment 
of  error  must  have  been  overruled.  It  is  claimed  that  on  account  of  this  the 
judgment  is  reviewable  here. 

§  7  94.    W/iat  is  necessary  to  give  jurisdiction  of  a  case  pending  in  a  state  courts 

To  give  us  jurisdiction  under  section  709  of  the  Revised  Statutes,  it  must  in 
some  way  appear  from  the  return  which  is  made  to  the  writ  of  error  that  "  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under,  the  United 
States  "  has  been  drawn  in  question,  and  the  decision  is  against  their  validity  ; 
or  that  "the  validity  of  a  statute  of,  or  an  authority  exercised  under,  any 
state  "  has  been  drawn  in  question,  "  on  the  ground  of  their  being  repugnant 
to  the  constitution,  treaties  or  laws  of  the  United  States,"  and  the  decision  is 
in  favor  of  their  validity;  or  that  some  "title,  right,  privilege  or  immunity  is 
claimed  under  the  constitution,  or  any  treaty  or  statute  of,  or  commission  held 
or  authority  exercised  under,  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege  or  immunity  "  so  claimed. 

§  795.  A  decision  that  a  territory  had  no  power  to  take  a  conveyance  of  real 
estate  does  not  raise  a  federal  questioji. 

It  certainly  does  not  appear  that  in  this  case  the  court  below  decided  against 
the  validity  of  any  treaty,  statute  or  authority  of  the  United  States,  or  in  favor 
of  any  statute  or  authority  of  a  state  claimed  to  be  repugnant  to  the  constitu- 
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tion,  treaties  or  laws  of  the  United  States.  All  the  plaintiflf  in  error  insisted 
upon  below  was  that  the  territory  of  Colorado  could  not  take  a  conveyance  of 
real  property  without  the  consent  of  the  government  of  the  United  States;  but 
whether  this  disability  grew  out  of  a  statute  of  the  United  States,  or  of  the 
territory,  is  not  stated.  We  know  judicially,  and  so  did  the  court  below, 
that  congress,  sec.  6  of  the  act  of  February  28,  1861,  c.  59,  providing  a  tempo- 
rary government  for  the  territory,  granted  to  it  legislative  power  over  all  right- 
ful subjects  of  legislation  consistent  with  the  constitution  and  that  act,  and 
that  neither  the  constitution  nor  that  act  contained,  in  express  terms,  any  such 
limitation  as  is  now  contended  for.  The  record  furnishes  no  indication  that 
any  statute  of  the  United  States  was  brought  to  the  attention  of  the  court 
below,  and  a  ruling  asked  upon  it  in  connection  with  the  objection  which  was 
made  to  the  admissibility  of  the  deed.  No  judge,  in  deciding  upon  the  objec- 
tion, as  it  was  made  and  presented,  would  be  likely  to  suppose  that  if  he  ad- 
mitted the  evidence  he  would  deny  the  defendant  any  "right,  title,  privilege  or 
immunity  "  "  set  up  or  claimed  "  under  a  statute  of  the  United  States.  Cer- 
tainly, if  the  judgments  of  the  courts  of  the  states  are  to  be  reviewed  here  for 
decisions  upon  such  questions,  it  should  be  only  when  it  appears  unmistakably 
that  the  court  either  knew  or  ought  to  have  known  that  such  a  question  was  in- 
volved in  the  decision  to  be  made.  The  rule  was  stated  by  Mr.  Justice  Miller 
in  Bridge  Proprietors  v.  Hoboken  Company,  1  Wall.,  116,  143,  thus:  "The 
court  must  be  able  to  see  clearly,  from  the  whole  record,  that  a  certain  pro- 
vision of  the  constitution  or  act  of  congress  was  relied  on  by  the  party  who 
brings  the  writ  of  error,  and  that  the  right  thus  claimed  by  him  was  denied.'*" 
While  Mr.  Justice  Story,  in  Crowell  v.  Eandell,  10  Pet,  368,  398,  said  that  it 
was  not  necessary  that  the  question  should  appear  on  the  record  to  have  beea 
raised  and  the  decision  made  in  direct  and  positive  terms,  ipsissimis  verbis^  but 
that  it  was  sufficient  if  it  appeared  by  clear  and  necessary  intendment  that  the 
question  must  have  been  raised,  and  must  have  been  decided  in  order  to  have 
induced  the  judgment,  he  also  said  it  was  "not  sufficient  to  show  that  a  ques- 
tion might  have  arisen  or  been  applicable  to  the  case,  unless  it  is  further  shown 
on  the  record  that  it  did  arise,  and  was  applied  by  the  state  court  to  the  case." 
Under  this  rule  it  is  clear  the  admission  of  the  deed  did  not  necessarily  involve 
any  such  error  as  will  give  us  jurisdiction. 

Neither  does  the  record  show  that  a  decision  was  rendered  below  in  favor  of 
the  validity  of  any  law  of  Colorado  impairing  the  obligation  of  a  contract. 
No  such  question  was  presented  by  the  pleadings,  and  the  rulings  do  not  indi- 
cate that  anything  of  the  kind  was  brought  to  the  attention  of  the  court ;  but 
if  the  point  made  here  in  the  argument  had  been  made  below,  it  would  not 
have  altered  the  condition  of  the  case  in  regard  to  our  jurisdiction.  The  claim 
is,  that  the  territory  of  Colorado  contracted  with  Brown  to  erect  a  capitol  and 
other  public  buildings  on  the  premises  conveyed ;  but,  if  it  were  so,  the  consti- 
tution of  the  state  and  the  statutes  relied  on  did  not  impair  the  obligation  of 
such  a  contract.  The  most  that  can  be  said  of  them  is,  that  in  this  way  the 
contract  was  violated  by  the  state.  The  question  is  not  whether  the  constitu- 
tional provisions  and  the  statutes  in  question  are  valid,  but  whether,  by  the 
adoption  of  the  constitution  by  the  people,  and  the  passage  of  the  statutes  by 
the  legislature,  any  condition  attached  to  the  conveyance  has  been  broken  which 
authorized  him  to  revoke  his  deed  and  take  possession  of  the  property  he  con- 
veyed. The  decision  of  this  question  by  the  state  court  is  not  reviewable  here. 
All  the  obligations  of  the  original  contract  remain,  and  the  state  has  not  at- 
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tempted  to  impair  them.  If  the  contract  is  all  that  he  claims  it  to  be,  and  the 
constitution  and  statutes  are  just  what  he  says  they  are,  the  most  that  can  be 
•  contended  for  is  that  the  state  has  refused  to  do  what  the  territory  agreed  should, 
be  done.  This  may  violate  the  contract,  but  it  does  not  in  any  way  impair  its 
obligation.  If  we  should  declare  the  constitutional  provisions  and  the  statutes 
invalid  as  against  the  contract,  it  would  not  change  the  rights  of  the  parties  in 
this  action.  Whether  valid  or  invalid,  the  plaintiff  in  error  could  not  defend 
the  action  successfully,  unless  he  was  entitl^  to  revoke  his  deed  and  re-enter 
upon  his  land,  in  case  the  territory,  or  the  state,  delayed  for  an  unreasonable 
time  to  erect  the  buildings  which  were  contemplated.  If  he  could,  the  consti- 
tution and  the  statutes  would  have  no  other  effect  than  as  evidence  to  show- 
that  the  state  had  deliberately  refused  to  perform. 

It  follows  that  the  case  presents  no  question  which  can  be  considered  here, 
and  the  motion  to  dismiss  is  granted. 

WILLIAMS  V.  WEAVER. 
(10  Otto,  547,  548.    1879.) 

Errob  to  the  Court  of  Appeals  of  New  York. 

Opinion  by  Mb.  Justice  Miller. 

Statement  of  Facts. —  This  suit,  though  between  Williams,  the  relator  in  the 
preceding  case,  and  the  same  defendants  as  there,  and  coming  before  us  by 
writ  of  error  to  the  same  court,  is  of  a  very  different  character.  The  plaintiff 
seeks  to  hold  the  defendants  individually  liable  for  the  sum  which  he  was  com- 
pelled to  pay  as  taxes  on  shares  of  national  bank  stock,  by  reason  of  the  wrong- 
ful assessment  for  the  year  1874,  made  by  them  in  their  official  character  as  the 
board  of  assessors  for  the  city  of  Albany.  The  errors  in  assessments  com- 
plained of  are  numerous  and  of  a  varied  character,  most  of  them  having  rela- 
tion to  an  improper  discrimination  to  the  prejudice  of  the  rights  of  the  plaintiff 
and  his  assignors,  as  holders  of  such  shares. 

§  796.  JVo  federal  question  presented. 

The  court  of  appeals,  in  its  opinion,  conceding  the  assessment  to  be  in  many 
respects  erroneous  and  to  the  prejudice  of  plaintiff,  holds  that,  in  the  absence 
of  fraud  or  intentional  wrong,  the  defendants  were  not  personally  liable  in 
damages  for  any  error  in  the  assessment.  Whether  that  court  decided  that 
question  correctly  or  not,  it  is  not  a  federal  question,  but  one  of  general  munic- 
ipal law,  to  be  governed  either  by  the  common  law  or  the  statute  law  of  the 
state.  In  either  case  it  presents  no  question  on  which  this  court  is  authorized 
to  review  the  judgment  of  a  state  court.  That  decision  is  also  conclusive  of  the 
whole  case.  If  the  defendants,  in  assessing  property  for  taxation,  incur  no 
personal  liability  for  any  error  they  may  commit,  the  fact  that  the  error  con- 
sisted in  a  misconstruction  of  an  act  of  congress  can  make  no  difference.  An 
officer  whose  duty  personally,  as  the  court  of  appeals  of  New  York  holds,  is 
mainly  judicial,  is  no  more  liable  for  a  mistaken  construction  of  an  act  of  con- 
gress than  he  would  be  for  mistaking  the  common  law  or  a  state  statute.  We 
may  observe,  also,  that  the  federal  right  mainly  relied  on  here  as  having  been 
violated,  namely,  the  right  to  have  plaintiff's  indebtedness  deducted  from  the 
valuation  of  his  bank  shares,  was  not  raised,  because  he  did  not,  as  in  the 
previous  case,  make  the  necessary  affidavit  and  demand.  On  the  whole,  there 
is  no  error  which  this  court  can  review. 

Judgment  c^gmned. 
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DAY  V.  GALLUP. 
(2  Wallace,  97-106.    1864.) 

Ebbob  to  the  Supreme  Court  of  Minnesota. 

Statement  of  Faots. —  Derby  &  Day,  plaintiffs  in  execution  in  a  judgment 
rendered  in  the  federal  court,  against  Griggs,  authorized  and  directed  the 
United  States  marshal  to  levy  on  the  goods  claimed  by  Gallup,  claiming  that 
they  had  been  conveyed  by  Griggs  to  Gallup  fraudulently.  Gallup  brought 
suit  in  the  state  court  against  the  marshal  and  the  plaintiffs  in  execution,  and 
their  attorney,  Allis,  for  trespass.  Afterwards  the  suit  was  dismissed  as  to  the 
marshal,  and  judgment  was  obtained  against  the  plaintiffs  in  execution.  They 
appealed  to  the  supreme  court,  claiming  that  this  court  had  jurisdiction,  their 
levy  being  made  under  the  "authority  exercised  under  the  United  States." 

Opinion  by  Me.  Justice  Wayne. 

The  dates  in  this  case  show  that  at  the  time  Gallup's  suit  was  brought  there 
was  no  case  pending  in  the  federal  court,  respecting  the  goods  which  had  been 
attached  under  that  court's  process  on  attachment.  On  the  18th  of  June, 
1860,  before  a  jury  was  sworn  in  the  case,  it  was  dismissed  as  to  Gear,  the 
marshal.  On  that  day  a  jury  was  sworn,  and  on  the  20th  of  the  month  they 
returned  a  verdict  for  OaJlvp^  with  interest  and  costs.  In  fact  it  becomes 
plain  that  the  defendants  did  not  then  consider  that  there  was  any  necessary 
connection  between  Gallup's  complaint  and  themselves  on  account  of  the  seiz- 
ure and  sale  of  the  former's  goods  under  the  process  of  the  federal  court ;  for 
on  the  trial  of  the  cause,  before  any  proof  had  been  given  that  there  had  been 
a  suit  in  the  federal  court  from  which  an  attachment  had  been  issued,  or  that 
the  goods  of  Gallup  had  bsen  seized  and  sold  under  its  process,  and  after  the 
defendants  had  examined  witnesses  and  GaUup  had  rested  his  case  upon  that 
testimony^  the  defendants  moved  to  dismiss  Gallup's  complaint  as  to  all  of  them 
conjointly,  and  for  each  of  them  separately,  on  the  ground  that  the  defense  of 
Allis  in  his  answer  was  not  denied  in  the  reply  as  to  the  defendants  Derby  & 
Day  and  Allis,  or  on  the  part  of  them  separately,  and  because  there  was  no 
evidence  to  connect  them  with  the  taking  of  the  goods.  The  motion  was  re- 
fused ;  the  defendants  excepting  to  the  decision  of  it.  And  then  the  defend- 
ants introduced  as  a  witness  the  clerk  of  the  federal  court;  and  he,  to  use  the 
language  of  the  record,  proved  substantiaUy  the  suit  in  the  federal  court 
of  Derby  &  Day  against  Griggs,  and  the  defendants  regarded  the  sale  by 
Griggs  to  Gallup  as  fraudulent.  In  no  part  of  the  record  does  it  appear  that 
the  authority  of  Gear,  as  marshal,  to  take  the  goods,  was  drawn  in  question. 
Nor  is  it  to  be  inferred  from  any  pleading  by  the  defendants.  The  facts  are 
that,  from  the  return  of  the  execution  satisfied,  the  federal  court  had  no  con- 
trol over  the  parties.  The  case  between  the  plaintiffs  in  «rror  against  Griggs 
had  been  decided,  the  money  made  on  the  execution,  and  the  debt  paid. 

§  797.  The  supreme  court  cannot  review  a  decision  of  a  state  court  as  to  the 
liability  of  a  party  in  authorizing  a  levy  by  a  marshal. 

Upon  the  facts  of  the  case,  as  they  appear  in  the  record,  we  have  determined 
that  no  one  of  the  questions  described  in  the  twenty-eighth  [25th]  section  of  the 
judiciary  act  necessarily  arose  or  was  decided  by  the  supreme  court  of  Minne- 
sota. We  think  it  unnecessary  to  particularize  such  decided  questions  as  will 
give  jurisdiction  to  this  court  under  that  act.  We  therefore  dismiss  the  writ 
of  error  to  the  supreme  court  of  Minnesota. 

Dismissal  accordingly. 
Vol.1— 44  689 
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ALDRICH  V.  ^TNA  OOBiPANY. 
(8  Wallace,  491-4OT.    1869.) 

Error  to  the  Court  of  Appeals  of  New  York. 

StatemeJnt  of  FAcrs. —  A  vessel  was  sold  at  Chicago,  Illinois,  and  a  mort- 
gage  taken  for  the  purchase  money.  The  mortgage  was  recorded  at  the  office- 
of  the  collector  at  the  port  of  Chicago,  but  was  not  acknowledged  and  recorded- 
as  required  by  a  statute  of  Illinois.  The  purchaser  took  possession  of  the  ves- 
sel, and  she  was  attached  in  a  suit  against  him  at  Butfalo,  New  York.  An 
agreed  case  stating  the  above  facts  was  made  up,  and  the  court  sustained  the 
attachment.  The  judgment  was  affirmed  in  the  court  of  appeals,  and  the  pro- 
ceedings remitted  to  the  inferior  court  at  BuflFalo.  The  writ  of  error  was 
allowed  by  the  chief  justice  of  the  court  of  appeals,  and  was  addressed  to  the 
lower  court.  The  citation  was  signed  by  Mr.  Justice  Miller  of  the  supreme 
court. 

Opinion  by  Mr.  Justice  Nelson. 

An  objection  is  taken  to  the  writ  of  error  under  the  twenty-fifth  section  of 
the  judiciary  act,  ou  the  ground  that  the  judgment  is  not  rendered  in  a  suit 
within  the  words  of  this  section,  but  was  rendered  on  a  voluntary  submissioa 
without  suit,  containing  a  statement  of  facts  agreed  on  by  the  parties,  under 
the  code  of  procedure  in  New  York. 

§  798.  The  supreme  court  has  jurisdiction,  in  a  caae  submitted  without  process. 

We  are  of  opinion  that  this  objection  is  untenable.  The  code  simply  provides 
for  the  institution  of  the  suit  or  action  by  the  voluntary  agreement  of  the  par- 
ties, and  without  any  compulsory  process  or  compulsory  proceeding  of  any- 
kind  against  the  defendant.  The  court  are  to  hear  and  determine  the  case  at 
a  general  term,  and  render  judgment  thereon  as  if  an  action  were  depending;  and 
the  submission  can  be  made  only  to  a  court  which  would  have  had  jurisdiction 
of  the  case  if  a  suit  had  been  brought  Cases  from  the  state  of  Louisiana  not 
unfrequently  come  up  here  from  the  state  courts,  where  the  proceedings  have 
been  instituted  substantially  as  in  the  present  case. 

§  799.  A  decision  against  the  validity  of  the  record  of  a  mortgage  of  a  vessel 
in  the  collector's  office  raises  a  federal  question. 

It  is  also  objected  that  it  does  not  appear  on  the  face  of  the  record  that  the 
validity  of  a  statute  or  law  of  the  United  States,  or  of  the  statute  of  a  state 
as  repugnant  to  such  law,  or  that  the  construction  of  any  statute  of  the  United 
States  was  drawn  in  question.  This  we  think  a  clear  misapprehension  of  the 
material  question  involved  in  the  case.  That  question  waJs  whether  the  mort- 
gage of  the  vessel  to  the  defendants,  duly  recorded  under  an  act  of  congress  in 
the  collector's  office,  gave  a  better  lien  upon  it  than  the  subsequent  attachment 
issued  out  of  the  superior  court  of  Buffalo  in  favor  of  the  plaintiff.  The  con- 
struction of  this  act  of  congress,  and  its  force  and  effect,  as  it  respected  the 
mortgage  security  under  which  the  defendants  claimed  a  right  or  title  para- 
mount  to  that  of  the  attachment  creditor,  was  necessarily  in  question,  and  must 
have  been  passed  upon  by  the  court;  and  as  its  decision  was  against  this  right, 
^  the  very  case  is  made  provided  for  in  this  section. 

§  800.  Writ  of  error  properly  allowed  in  the  court  where  the  judgment  was 
rende7'ed, 

A  further  objection  is  taken  that  the  writ  of  error  was  allowed  by  the  chief 
judge  of  the  court  of  appeals  of  the  state  of  New  York,  which  writ  is  ad- 
dressed to  the  superior  court  of  Buffalo,  where  the  record  is,  and  who  was  not 
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authorized  to  allow  it.  The  answer  to  this  objection  is,  that  the  allowance  of 
the  writ  is  well  enough,  as  the  judgment  was  in  fact  rendered  in  the  court  of 
appeals. 

§  801.  TTie  appearance  of  defendant  waives  irregularity  in  citation: 

It  is  objected  also  that  the  citation  was  not  signed  by  the  judge  who  allowed 
the  writ  of  error.  The  answer  is  that  the  appearance  by  the  defendant  in  error 
waived  the  irregularity. 

§  802.  The  recording  of  a  mortgage  in  the  collector^ a  office  protects  the  mort- 
gagee against  subsequent  liens  irrespective  of  state  laws. 

As  to  the  merits.  We  are  of  opinion  the  question  involved  was  decided  in 
the  case  of  White's  Bank  v.  Smith,  7  Wall.,  646.  That  was  a  question  between 
two  mortgages  on  the  vessel,  duly  recorded  in  the  collector's  oflSce — the  first 
on  the  12th  June,  1863,  in  the  collector's  office  at  the  port  of  Buffalo;  the  second 
in  the  collector's  ofiice  at  the  port  of  Sandusky,  on  the  17th  June,  1865.  The 
law  existing  in  New  York  at  the  time  of  the  execution  of  the  first  mortgage 
was  as  stringent  as  that  of  the  state  of  Illinois  in  the  present  case  in  respect  to 
the  filing  of  personal  mortgages  at  a  designated  office  when  the  possession  of 
the  property  does  not  accompany  the  mortgage.  White's  Bank,  the  first  mort- 
gagee, had  complied  with  the  law  in  New  York,  and  filed  his  mortgage,  but 
had  omitted  to  refile  it  at  the  end  of  the  year,  which  was  required  in  order  to 
preserve  the  lien.  Now,  the  argument  in  the  case  was  that,  inasmuch  as  the 
filing  of  the  first  mortgage  according  to  the  state  law  was  essential  to  protect 
the  lien  as  against  subsequent  purchasers  or  mortgagees,  the  omission  to  refile 
it  left  the  vessel  free  and  subject  to  the  lien  of  the  second  mortgage.  It  was 
upon  this  idea  the  case  was  disposed  of  at  the  circuit,  and  the  proceeds  of  the 
vessel,  after  discharging  some  prior  liens  for  seamen's  wages,  decreed  to  Smith, 
the  second  mortgagee.  And  this  was  a  proper  disposition  upon  the  assumption 
that  the  state  statute  governed  the  lien ;  for,  although  Smith  had  not  filed  his 
mortgage  according  to  the  statute  of  Ohio,  this  omission  did  not  affect  the 
question  between  him  and  White's  Bank,  but  only  as  it  respected  subsequent 
purchasers  or  mortgagees. 

A  different  view  was  taken  of  the  case  when  it  came  before  this  court.  It 
was  held  that  the  recording  of  the  first  mortgage  in  the  collector's  office  under 
the  act  of  congress  protected  the  interest  of  the  mortgagee  against  subsequent 
purchasers  or  mortgagees  by  its  own  force,  irt-espective  of  any  state  law  on  the 
subject,  and  hence  the  decree  below  was  reversed,  and  the  proceeds  directed  to 
be  delivered  over  to  the  first  mortgagee.  The  court  regarded  the  law  as  a 
registration  act,  which  excluded  all  state  legislation  in  respect  to  the  same 
subject;  and,  looking  at  the  nature  and  character  of  the  species  of  property 
congress  was  dealing  with,  we  entertained  no  doubt  as  to  its  power  to  pass 
this  law.  It  was  said  in  the  opinion  in  that  case,  "  congress  having  created,  as 
it  were,  this  species  of  property,  and  conferred  upon  it  its  chief  value  under 
the  power  given  in  the  constitution  to  regulate  commerce,  we  perceive  no 
reason  for  entertaining  any  serious  doubts  but  that  this  power  may  be  extended 
to  the  security  and  protection  of  the  rights  and  title  of  all  persons  dealing 
therein.  The  judicial  mind  seems  to  have  generally  taken  this  direction."  As 
a  registry  act  there  can  be  no  doubt  upon  the  recording  of  the  mortgage,  the 
fact  that  it  is  not  accompanied  by  the  possession  of  the  vessel  affords  no  ground 
of  impeachment  of  the  transaction,  as  the  record  is  regarded  as  satisfactorily 
accounting  for  the  non-delivery  of  the  possession.  This  is  the  law  as  it  respects 
the  recording  or  filing  of  personal  mortgages  under  state  statutes.     2  Kent, 
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531,  note.  The  protection,  however,  goes  no  further,  as  the  consideration  of 
the  instrument.may  be  impeached  for  fraud  or  for  any  other  vice  or  infirmity 
in  the  original  contract  or  transaction. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded  to 
it,  etc. 

§  808.  In  jBreneral. — Where  a  federal  question  comes  from  a  state  court  it  wiU  be  examined 
as  it  comes  from  that  court,  and  the  judgment  wiU  not  be  reversed  upon  a  mere  preponder- 
ance of  testimony  alone.    Melendy  v.  Rice,*  4  Otto,  796. 

§  804.  This  rule  has  been  only  so  far  relaxed  as  to  permit  the  setting  aside  of  a  judgment  of 
an  inferior  court,  because  against  the  weight  of  evidence,  when  there  is  no  evidence  what- 
ever to  support  it,  or  when  there  is  such  an  abpence  of  evidence  that  it  may  be  presumed  to 
have  been  given  through  the  influence  of  passion,  prejudice  or  favor.    Ibid. 

§  805.  Where  the  supreme  court  of  the  United  States  reviews  the  decision  of  a  state  su- 
preme court,  and  can  only  notice  the  errors  arising  from  a  misconstruction  of  an  act  of  con- 
gress, the  charge  of  the  judge  below  can  be  considered  only  so  far  as  respects  the  act  in 
question.    Otis  v.  Watkins,  9  Cr.,  856. 

§  806.  The  supreme  court  cannot  inquire  into  the  legal  correctness  of  the  rule  by  which 
damages  were  ascertained  and  assessed.    Gelston  v,  Hoyt,  3  Wheat.,  825. 

§  807.  Where  the  judgment  of  a  state  court  can  be  supported  on  points  not  within  the 
revisory  power  of  the  supreme  court  of  the  United  States,  it  will  not  be  reversed  by  the  lat- 
ter court,  even  if  there  is  error  cognizable  by  it  which  would  otherwise  lead  to  the  reversal 
of  the  judgment.  To  reverse  the  judgment  in  such  a  case  would  be  manifestly  unavailing, 
because  after  it  was  remanded  the  state  court  would  affirm,  the  judgment  on  the  proper 
grounds.     Collier  v.  Stanbrough,  6  How.,  21 ;  Erwin  v.  Lowry,  7  How.,  179. 

§  808.  On  a  writ  of  error  to  review  the  decision  of  a  state  court,  that  a  shipping  commis- 
sioner was  liable  for  fees  exacted  by  him  on  the  reshipment  of  sailors  on  the  same  ship  for 
another  voyage,  the  question  whether  such  payments  were  voluntary,  and  could  not  therefore 
be  recovered  back,  will  not  be  considered,  because  in  no  view  of  the  case  can  it  present  a  fed- 
eral question.    Young  v.  Steamship  Company,  15  Otto,  44. 

§  8u9.  Wbf  n  a  writ  will  lie. —  Where  a  case  involves  the  right  of  a  national  bank  to 
purchase  a  note  secured  by  a  deed  of  trust  on  real  estate,  a  federal  question  arises.  Swope 
v.  Leffingwell,*  15  Otto,  8. 

§  810.  The  following  is  the  full  opinion  in  Pennywit  v.  Eaton,  15  Wall.,  880:  "  The  Pulaski 
county  court  was  requested  to  hold  that,  if  it  appeared  from  the  evidence  that  tlie  judge 
who  presided  in  the  court  at  New  Orleans  and  rendered  the  judgment  there,  held  his  office 
by  appointment  from  a  military  governor  of  the  state  of  Louisiana,  and  under  no  other  au- 
thority, the  judgment  was  void.  This  raised,  though  somewhat  obscurely,  the  question 
whether  the  court  so  held  had  any  jurisdiction  under  the  constitution  of  the  United  States, 
and  the  question  was  decided  against  the  privilege  claimed  under  the  constitution  by  the  de- 
fendants. We  cannot,  therefore,  dismiss  the  case  for  want  of  jurisdiction,  although  we  may- 
have  a  very  clear  conviction  that  the  de'cision  of  the  state  court  was  correct.*' 

g  HI  1.  A  writ  of  error  lies  to  the  highest  state  court,  where  the  judgment  is  against  a  dis- 
bursing officer  of  the  government,  in  whose  hands  moneys  due  from  the  government  to 
private  parties  were  attached.     Buchanan  v.  Alexander,  4  How.,  20. 

§  812.  Also  when  the  question  is  whether  a  note  given  to  a  state  loan  office  for  loan  certifi- 
cates issued  under  the  state  law,  is  void  or  not,  as  being  given  for  bills  of  credit,  and  the 
decision  of  the  state  court  is  in  favor  of  the  validity  of  the  note.  Craig  v.  State  of  Missouri, 
4  Pet.,  425. 

§  813.  Writ  of  error  will  not  lie,  when.— What  amounts  to  a  trust,  or  out  of  what  facts  a 
trust  may  spring,  are  not  federal  questions,  and  the  supreme  court  cannot  review  a  decision 
of  a  state  court  dismissing  a  bill  which  seeks  to  establish  a  trust,  on  the  g^^ound  that  no  trust 
was  proved.    (Smith  v.  Adsit,  16  WalL,  185,  cited.)   Smith  v.  Adsit.*  23  Wall,  868.    See  §  789. 

§  8 1 4.  Where  a  federal  judge  is  sued  for  false  imprisonment  by  a  party  convicted  before 
him,  and  the  state  court  finds  that  the  judge  is  not  liable,  there  is  no  federal  question  involved, 
and  a  writ  of  error  will  not  lie.    Lange  v,  Benedict,*  9  Otto,  ^. 

^815.  Where  the  federal  question  involved  in  a  case  from  a  state  court  was  decided  in  ac- 
cordance with  the  decisions  of  the  supreme  court,  a  motion  to  affirm  will  prevaiL  Swope  v. 
Leffingwell,*  15  Otto,  3. 

§  8 1 6.  Where  the  decision  of  the  state  court  does  not  contravene  a  former  decision  of  the 
supreme  court  in  respect  to  a  question  settled  by  such  latter  decision,  the  supreme  court  can- 
not review.     Gaines  u.  Hale,*  3  Otto,  8. 
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§817.  The  supreme  court  has  no  jurisdiction  where  the  only  point  decided  by  the  court 
below  was  that  in  California  the  title  of  the  true  owner  of  lands  is  extinguished  by  an  adverse 
possession  under  color  of  right  for  the  length  of  time  which  would  be  a  bar  to  a  recovery  in 
ejectment.    Poppe  y.  Langford,*  14  Otto,  770* 

§  818.  Where  a  state  court  held  paities  liable  to  a  succession  tax  on  the  ground  that  they 
were  foreigners,  the  parties  claiming  to  be  citizens  of  the  state,  it  was  held  that  no  federsd 
question  arose.     Poydras  de  la  Lande  v.  Treasurer  of  Louisiana,*  18  How.,  192. 

§819.  A  patent  for  less  than  one  hundred  and  sixty  acres  of  land  issued  to  two  jointly,  and 
one  of  their  grantees  applied  to  a  state  court  for  a  partition.  The  court  instructed  the  jury  that 
the  act  of  congress  of  May  29, 1880,  entitled  **  An  act  to  grant  pre-emption  rights  to  settlers  on 
the  public  lands,"  was  not  applicable  to  the  case,  but  that  the  partition  must  be  according 
to  the  laws  of  Louisiana.  Hdd,  that  the  decision  was  right,  and  that  the  supreme  court  had 
no  jurisdiction.     Downes  v,  Scott,*  4  How.,  500. 

§  820.  Where  the  decision  of  a  state  court  simply  denies  the  existence  of  a  license,  the 
finding  is  one  of  fact  and  not  a  judgment  upon  a  question  of  law,  and  the  supreme  court  has 
no  jurisdiction.    Mining  Co.  v.  Boggs,*  8  Wall.,  804. 

§  82 1.  It  seems  that  the  decision  of  a  state  court  on  the  effect  of  a  writ  of  error  in  the 
courts  of  the  state  would  not  be  reviewable  by  the  supreme  court  of  the  United  States,  and 
if  it  was,  the  supreme  court  would  follow  the  decision  of  the  state  court.  Jenkins  v.  Inter- 
national Bank,  16  Otto,  572. 

§  822.  A  writ  of  error  will  not  lie  to  a  state  court  to  review  the  commitment  of  a  person, 
at  the  request  of  his  friends  merely,  and  without  his  authority.    Ex  parte  Dorr,  8  How.,  105. 

§  82B.  The  supreme  court  has  no  jurisdiction  to  inquire  whether  a  state  has  oppressively 
exercised  the  right  of  eminent  domain.     Mills  v.  St.  Claire  County,  8  How.,  585. 

§  824.  When  a  decision  is  made  by  the  highest  court  of  a  state,  holding  a  contract  void 
upon  the  general  principles  by  which  courts  determine  that  a  transaction  is  good  or  bad  on 
principles  of  public  policy,  the  supreme  court  cannot  review.  Delmas  v.  Insurance  Co.,  14 
WaU.,  661;  Tarver  v,  Keach,*  15  Wall..  67. 

§  826.  A  writ  of  error  does  not  lie  in  a  case  brought  to  recover  funds  held  by  a  bankrupt, 
and  defended  by  the  assignee,  where  the  question  was  whether  the  bankrupt  had  title  at  all, 
and  not  whether  it  would  pass  to  the  assignee  by  the  operation  of  the  bankrupt  act.  Scott  v, 
Kelly,  28  WalL,  59. 

b.  The  Record  Must  Show  that  a  Federal  Question  was  Decided,  Necessarily, 
and  against  the  Eight  Claimed. 

Summary— T^af  the  record  must  show,  g§  826,  827,  834,  ^^.—  Construction  of  a  state 
statute,  §  828. —  The  decision  must  be  controlling.  §g  829,  835. —  Section  95  repealed  by  a^t 
of  1867,  8  830.—  Other  issues  sufficient  to  support  the  judgment,  §§  831,  833,  84o.  849, 850.— 
Authority  exercised  under  the  United  States.  §  832. —  Tfie  supreme  court  will  not  resort  to 
forced  constructions,  ^  834;  it  will  not  refer  to  tfie  opinion,  §  834. —  Not  sufficient  that  a 
federal  question  was  argued.  §  835.—  Claim  under  a  treaty,  §  836. — Aright,  title  or  claim 
mu^t  be  shown  by  the  record,  §  ^1.— No  federal  question,  §  838.-  Only  final  judgments, 
§  839.—  The  question  must  be  raised  below,  §§  839,  851, 856. —  Where  the  question  may  have 
been  decided  on  other  grounds,  %%  840,  854. —  Court  will  not  go  out  of  Vie  record,  §  841. — 
Unconstitutional  state  law,  ^§842,  843.  — 2^om^/t  consul,  exemption  from  suit  in  state 
court,  %  844. —  Validity  of  acts  of  judge  under  reconstruction  laws.  §  845. —  Decision 
against  a  party  who  denies  a  right,  §  846. —  Title  to  land,  §  847. —  Party  making  no  claim 
under  the  United  States,  g  848.—  Wliere  the  independent  ground  is  not  a  valid  one,  §849. — 
Where  it  does  not  appear  on  which  of  two  grounds  a  juror  was  discharged.  §  850. — Where 
it  does  not  appear  that  the  validity  of  a  state  law  was  involved,  §  851. —  Reasons  for  a 
ruling  not  shoum,  %  852. —  Certificate  of  state  judge,  g§  853,  856. —  Will  look  to  the  opin- 
ion, when,  §  855. —  State  statute  must  be  designated,  g  856. 

§  826.  To  bring  a  case  within  the  twenty-fifth  section  of  the  judiciary  act,  it  must  appear 
upon  the  face  of  the  record,  (1)  that  some  one  of  the  questions  stated  in  that  section  did  arise 
in  the  state  court ;  (2)  that  the  question  was  decided  by  the  state  court,  as  required  in  the 
same  section.  It  is  not  necessary  that  the  question  should  appear  on  the  record  to  have  been 
raised,  and  the  decision  made  in  direct  and  positive  terms,  ipsissimis  verbis,  but  it  is  suffi- 
cient if  it  appears,  by  clear  and  necessary  intendment,  that  the  question  must  have  been 
raised  and  must  have  been  decided  in  order  to  have  induced  the  judgment.  It  is  not  suffi- 
cient to  show  that  a  question  might  have  arisen  or  been  applicable  to  the  case,  unless  it  is 
further  shown,  on  the  record,  that  it  did  arise,  and  was  applied  by  the  state  court  to  the 
case.     Crowell  v.  RandeU,  g§  857-860.    See  §§  892,  893,  929,  9J5,  936,  964. 
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§  827.  The  supreme  court  has  no  jurisdiction  of  a  writ  of  error  to  a  state  court,  unless  it 
appears,  by  clear  and  necessary  intendment,  that  a  federal  question  must  have  been  raised, 
and  must  have  been  decided,  in  order  to  induce  the  judgment.  Commercial  Bonk  r.  Buck- 
ingham, g§  861,  862. 

§828.  Where  the  construction  of  a  state  statute,  and  not  its  validity,  is  drawn  in  question, 
the  supreme  court  has  no  jurisdiction.     Ibid,    See  §  937. 

§  829.  To  give  the  supreme  court  jurisdiction  under  section  709  of  the  Revised  Statutes,  it 
is  not  only  necessary  that  some  one  of  the  questions  mentioned  in  the  section  should  exist  on 
the  record,  but  that  the  decision  was  controlling  in  the  disposition  of  the  cause.  Citizens* 
Bank  v.  Board  of  Liquidation,  g  863. 

g  830.  Section  25  of  the  act  of  1789  is  repealed  by  the  act  of  1867,  and  the  second 
section  of  the  latter  act  takes  its  place.    Murdock  v.  City  of  Memphis,  g§  864-877. 

§  881.  The  act  of  1867  did  not  confer  upon  the  supreme  court  the  power  to  revise  other 
than  federal  questions  in  cases  brought  from  state  courts.  If  the  federal  question  was  cor- 
rectly decided,  the  judgment  must  be  affirmed.  If  it  was  erroneously  decided,  and  there  are 
other  issues  suffiaent  to  support  the  judgment,  the  judgment  must  be  affirmed ;  but  if  the  • 
federal  question  is  of  controlling  importance,  the  supreme  court  will  render  such  judgment 
as  should  have  been  rendered,  or  will  reverse  and  remand.    Ibid.    See  §  967. 

§  832.  To  give  the  supreme  court  jurisdiction  on  error  to  a  state  court,  something  more 
than  a  bare  assertion  of  an  authority  exercised  under  the  United  States  is  essential.  The  au- 
thority intended  is  one  having  a  real  existence  derived  from  competent  governmental  author- 
ity, and  where  the  single  question  is  not  of  the  validity  but  of  the  existeuce  of  an  authority, 
and  the  court  is  satisfied  that  there  was  and  could  have  been  no  decision  in  the  state  court 
against  any  authority  under  the  United  States  existing  in  fact,  the  case  will  be  dismissed. 
Millingar  v.  Hartupee,  g§  878,  879.     See  g  940. 

§  8 S3.  In  an  action  on  a  policy  of  marine  insurance  the  defendant  sought  to  defeat  a  re- 
covery by  showing  that  the  enrollment  of  the  vessel  was  void.  The  evidence  was  rejected, 
and  the  verdict  was  for  the  plaintiff.  Held,  that  as  it  did  not  appear  ftom  the  i*ecord  that  the 
decision  was  in  fact  on  the  validity  of  a  right  claimed  under  an  act  of  congress,  the  supreme 
court  had  no  jurisdiction ;  that  the  court  might  liave  decided  the  case  on  other  principles  of 
commercial  law,  and  that  if  it  did  so  decide,  its  decision  was  conclusive.  Ocean  Insurance 
Company  v.  PoUeys,  gg  880-883.     See  J$  967. 

§  834.  The  rule  is  that  it  must  appear  from  the  record,  either  by  express  terms  or  by  clear 
and  necessary  intendment,  that  a  federal  question  did  actually  arise,  and  that  it  was  actually 
decided  against  the  right  claimed.  The  supreme  court  is  not  at  liberty  to  resort  to  forced  in- 
ferences and  conjectural  reasonings,  or  possible  or  even  probable  suppositions  of  the  points 
raised  and  actually  decided.  Resort  cannot  be  had  to  the  opinion  of  the  court,  but  the  juris- 
dictional question  must  arise  on  the  record.     Ibid.     See  §§  925,  94S. 

§  836.  It  is  not  sufficient  to  give  jurisdiction  over  judgments  of  state  courts  for  the  record 
to  show  that  a  federal  question  was  argued  or  presented  to  the  court  for  decision.  It  must 
appear  that  its  decision  was  necessary  to  the  determination  of  the  cause,  and  that  it  was 
actually  decided,  or  that  the  judgment  as  rendered  could  not  have  been  given  without  de- 
ciding it.     Brown  v.  Atvvell,  §§  884-886. 

§  836.  In  the  construction  of  the  twenty-fifth  section  of  the  judiciary  act,  the  court  has 
never  required  tliat  tlie  treaty  or  act  of  congress  under  which  the  party  claims  should  have 
been  pleaded  specially,  or  spread  on  the  record.  But  it  has  always  been  deemed  essential 
to  the  exercise  of  jurisdiction  in  such  a  case,  that  the  record  should  show  a  complete  title 
under  the  treaty  or  act  of  congress,  and  that  the  judgment  of  the  court  is  in  violation  of  that 
treaty  or  act.    Hickie  v.  Starke,  t^  887. 

§  837.  Where  it  is  contended  in  argument  that  certain  state  statutes  impair  the  obligation 
of  a  contract,  but  the  pleadings  in  the  cause  nowhere  allege  any  right,  title  or  interest  de- 
rived from  or  under  any  authority  of  the  United  States,  nor  the  violation  of  any  right, 
title  or  interest  so  derived,  nor  any  violation  of  the  constitution,  nor  of  any  right  guarantied 
thereby,  and  nothing  of  this  kind  is  apparent  on  the  face  of  the  decree,  the  supreme  court 
has  no  jurisdiction.     Smith  v\  Hunter,  §^  888,  889.    See  §  932. 

§  838.  A  bill  in  equity  to  set  aside  a  contract  alleged  to  have  been  executed  by  county  officers 
without  authority  of  law;  for  an  injunction  to  restrain  tho  county  from  paying  cei*tain  bonds, 
and  from  levying  a  tax  for  such  purpose,  does  not  raise  a  federal  question.  Steines  v.  Frank- 
lin County,  §g  890-893. 

§  839.  Only  final  judgments  of  a  state  court  are  re-examinable,  and  then  only  when  a  fed- 
ei-al  question  arises  by  express  averment  or  by  necessary  intendment.  Jurisdictional  allega- 
tions cannot  be  introduced  for  the  first  time  in  a  motion  for  a  rehearing.  Ibid.  See  §§  921, 
931,  934. 

§  840.  Although  a  motion  may  raise  questions  which  might  be  re-examinable,  still  if  it 
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appear  that  the  motion  may  have  been  decided  on  other  grounds,  the  supreme  court  has  no 
jurisdiction.    Ibid.    See  §§  938,  941,  946. 

§  841.  The  supreme  court  will  not  go  out  of  the  record  to  re-examine  any  question  under 
a  writ  of  error  to  a  state  court ;  a  suggestion  in  argument  is  not  sufficient  to  raise  a  federal 
question.     Edwards  v,  Elliott,  §§  894r-900.    See  §  948. 

§  842.  The  supreme  court  cannot  review  a  judgment  of  a  state  court  where  it  is  alleged 
that  a  state  statute  is  unconstitutional,  simply ;  it  must  be  alleged  that  the  law  is  repugnant 
to  the  federal  constitution,  and  the  provision  alleged  to  be  violated  should  be  pointed  out.  Ihid, 

§  843.  It  was  assigned  for  error  in  a  state  court  that  certain  state  statutes  were  unconstitu- 
.tional,  and  the  judgment  of  affirmance  contained  the  following  propositions:  1.  That  the  lien 
law  of  the  state  is  not  in  any  respect  repugnant  to  the  constitution  of  the  United  States. 
'2.  That  the  contract  for  building  the  vessel  in  question  is  not  a  maritime  contract,  and  that 
i;he  remedy  given  by  tlie  lien  law  of  the  state  does  not  conflict  with  the  constitution  or  laws  of 
the  United  States.  Held,  that  the  decision  was  sufficient  to  give  the  supreme  court  jurisdic- 
tion.   Ibid,    See  §  929. 

§  844.  It  appeared  from  the  record  of  a  state  court  that  a  party  assigned  as  error  that  he 
was  consul  of  a  foreign  prince,  and  that  as  such  he  was  exempt  from  suit  in  a  state  coui*t. 
The  finding  was  against  him.  Held,  that  it  sufficiently  appeared  from  the  record  that  a  fed- 
•eral  question  was  decided.     Davis  v.  Packard,  gg  901-903. 

§  845.  A  question  as  to  the  validity  of  the  acts  of  a  judge  appointed  under  the  reconstruc- 
tion acts  is  a  federal  question,  but,  if  it  is  not  necessarily  involved  in  the  judgment,  the 
supreme  court  has  no  jurisdiction.     Boiling  v.  Lersner,  §  904.     See  §  967. 

§  846.  Where  the  decision  of  the  state  court  is  against  a  party  who  denies  rights  claimed 
•under  an  act  of  congress,  the  supreme  court  has  no  jurisdiction.  Reddall  v.  Bryan,  §§  905, 
-906. 

§  S47.  In  an  action  of  ejectment  for  the  possession  of  certain  land  confirmed  to  the  city  of 
San  Francisco  by  an  act  of  congress,  the  plaintiff  did  not  attempt  to  connect  himself  with  the 
<city's  title,  but  relied  entirely  upon  his  alleged  prior  possession  and  that  of  his  grantors.  The 
-defendants  set  up  adverse  possession,  and  the  title  of  the  city  of  San  Francisco  under  the  act 
•of  congress,  and  an  assignment  of  that  title  to  them,  pursuant  to  the  provisions  of  an  ordi- 
'  nance  of  the  city  and  an  act  of  the  legislature.  At  the  trial  no  question  was  raised  as  to  the 
validity  or  operative  effect  of  the  act  of  congress,  the  real  controversy  being  as  to  the  trans- 
fer of  the  city*s  title  to  the  defendaLts.  Held,  that  the  supreme  court  had  no  jurisdiction. 
McStay  v.  Friedman,  §  907. 

§  H48.  Where  plaintiff  in  error  makes  no  claim  under  the  United  States  the  supreme  court 
has  no  jurisdiction,  although  the  decision  is  in  favor  of  the  adverse  party  who  does  claim 
imder  the  United  States.     Wynn  v,  Morris,  §  908. 

§  849.  The  supreme  court  will  not  take  jurisdiction  where  it  appears  that  the  state  court 
based  its  judgment  on  other  than  a  federal  question,  or  where  it  does  not  appear  on  which  of 
two  grounds  the  judgment  was  based,  and  the  independent  ground  is  a  good  and  valid  one ; 
but  if  the  independent  ground  is  not  a  good  and  valid  one,  it  will  be  presumed  that  the  state 
•court  based  its  judgment  on  the  law  raising  the  federal  question,  and  the  court  will  then  take 
jurisdiction.     Klinger  v.  State  of  Missouri,  §§  909-911.     See  g  967. 

§  850.  Where  it  was  claimed  that  a  juror  was  discharged  on  a  ground  which  raised  a  fed- 
eral question,  and  there  was  also  another  valid  reason  for  his  discharge,  and  it  did  not  appear 
•on  which  one  of  the  two  grounds  he  was  discharged,  the  supreme  court  refused  to  take 
jurisdiction.    Ibid,    See  §  967. 

§  85 1.  Questions  not  decided  in  the  state  court  will  not  be  examined  in  the  supreme  court ; 
and  where  it  appears  that  the  court,  in  giving  an  instruction,  may  well  have  followed  the  de- 
cisions of  the  supreme  court,  without  intending  to  express  an  opinion  on  the  validity  of  a 
state  law,  the  supreme  court  has  no  jurisdiction.  Caperton  v.  Bowyer,  §§  911a-916.  See 
.^  921,  931,  934. 

§  852.  An  exception  was  taken  by  a  defendant  to  the  refusal  to  instruct  and  to  the  instruc- 
tion given,  but  the  grounds  of  the  exception  were  not  stated,  and  the  reasons  for  the  ruling 
-were  not  given.  Held,  not  sufficient  to  show  that  a  federal  question  was  either  raised  or  de- 
•cided.    Ibid. 

§  853.  A  certificate  of  the  judge  of  the  state  court  was  appended  to  the  judgment,  to  the 
effect  that  the  decision  was  in  favor  of  the  validity  of  a  state  law  which  was  assailed  as  being 
repugnant  to  the  federal  constitution.  Held,  that  the  certificate  was  entitled  to  much  weight, 
but  that  it  was  not  conclusive  to  show  that  a  federal  question  was  raised  in  the  case,  as  such 
question  might  depend  upon  the  construction  of  the  pleadings,  or  upon  the  construction  of 
the  language  of  the  bUl  of  exceptions.    Ibid.    See  §§  931,  958,  960,  961. 

§  854.  It  is  sufficient  if  it  appears,  by  necessary  implication,  that  a  federal  question  arose. 
If  it  is  claimed  that  a  federal  question  was  involved  in  the  ruling  on  a  plea,  the  fact  must  be 
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made  apparent.  If  it  appears  that  the  plea  may  have  been  overruled  on  other  grounds,  the 
supreme  court  has  no  jurisdiction.    Ibid.    See  §§  938,  941,  946. 

§  855.  Where  the  record  does  not  show  that  a  federal  question  was  decided,  the  court  may 
look  to  the  opinion  to  see  if  the  lower  court  did  pass  by  the  other  questions  and  decide  the  fed* 
eral  question;  and  if  it  appears  that  the  federal  question  was  not  decided,  the  supreme  court 
has  no  jurisdiction.    McManus  v,  O'Sullivan,  §§  917,  918.    See  §  931. 

§856.  The  certificate  of  the  state  court  is  not  of  itself  sufficient  to  confer  jurisdiction 
under  the  twenty-fifth  section  of  the  judiciary  act.  The  federal  question  must  arise  and  bo 
decided  in  the  lower  court,  and  if  the  validity  of  a  state  statute  is  drawn  in  question,  the 
statute  must  be  designated.    Lawler  v.  Walker,  §§  919,  920.    See  §§  921,  924,  981,  934,  965. 

[Notes.— See  §§921-999.] 

CROWELL  v.  RANDELL. 
(10  Peters,  368-899.    1836.) 

Opinion  by  Mb.  Justice  Story. 

This  is  a  writ  of  error  to  the  superior  court  of  the  state  of  Delaware,  to  re- 
vise the  judgment  of  the  court  of  errors  and  appeals  of  the  said  state,  the 
record  of  which  judgment  had  been  remanded  to  the  superior  court  of  the  same 
state. 

§  857.  Provisions  of  section  £5  of  the  judioiary  act, 

A  motion  has  been  made  to  dismiss  the  suit  for  want  of  jurisdiction,  upon 
the  ground  that  there  is  nothing  apparent  upon  the  record  to  bring  the  case 
within  the  revising  power  of  this  court  under  the  twenty-fifth  section  of  the 
judiciary  act  of  1789,  c.  20.  That  section  confers  appellate  jurisdiction  in  this 
court  from  final  judgments  and  decrees  in  any  suit  in  the  highest  court  of  law 
or  equity  of  a  state  in  which  a  decision  in  the  suit  could  be  had  in  three  classes 
of  cases:  first,  where  is  drawn  in  question  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under,  the  United  States,  and  the  decision  is  against 
their  validity :  secondly,  where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  state  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties  or  laws  of  the  CTnited  States,  and  the 
decision  is  in  favor  of  such  their  validity;  thirdly,  where  is  drawn  in  question 
the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of, 
or  commission  held  under,  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege  or  exemption  specially  set  up  or  claimed  by  either  party,  under 
such  clause  of  the  said  constitution,  treaty,  statute  or  commission.  The  sec- 
tion then  goes  on  to  provide  that  no  other  error  shall  be  assigned  or  regarded 
as  a  ground  of  reversal  in  any  such  case  as  aforesaid,  than  such  as  appears  upon 
the  face  of  the  record,  and  immediately  respects  the  before  mentioned  questions 
of  validity  or  construction  of  the  said  constitution,  treaties,  statutes,  commis- 
sions or  authorities  in  dispute. 

§  858.  A  federal  question  mvM  arise  aiid  he  decided;  but  this  need  not  appear 
by  express  averment. 

In  the  interpretation  of  this  section  of  the  act  of  1789,  it  has  been  uniformly 
held  that,  to  give  this  court  appellate  jurisdiction,  two  things  should  have  oc- 
curred and  be  apparent  in  the  record :  first,  that  some  one  of  the  questions  stated 
in  the  section  did  arise  in  the  court  below ;  and  secondly,  that  a  decision  was 
actually  made  thereon  by  the  same  court,  in  the  manner  required  by  the  section. 
If  both  of  these  do  not  appear  on  the  record,  the  appellate  jurisdiction  fails. 
It  is  not  sufficient  to  show  that  such  a  question  might  have  occurred,  or  such  a 
decision  might  have  been  made  in  the  court  below.  It  must  be  demonstrable 
that  they  did  exist,  and  were  made.  The  principal,  perhaps  the  only  important 
difficulty  which  has  ever  been  felt  by  the  court,  has  been  in  ascertaining  in  par« 
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ticular  cases  whether  these  matters  (the  question  and  decision)  were  apparent  on 
the  record.  And  here  the  doctrine  of  the  court  has  been,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record,  in  totidem  verbis^  or  by  direct  and 
positive  statement,  that  the  question  was  made  and  the  decision  given  by  the 
court  below  on  the  very  point ;  but  that  it  is  sufficient,  if  it  is  clear,  from  the 
facts  stated  by  just  and  necessary  inference,  that  the  question  was  made,  and 
that  the  court  below  must,  in  order  to  have  arrived  at  the  judgment  pronounced 
by  it,  have  come  to  the  very  decision  of  that  question  as  indispensable  to  that 
judgment.  Although  this  has  been  the  course  of  the  decisions  in  this  court,  as 
to  the  extent  and  exercise  of  its  appellate  jurisdiction  over  the  judgments  and 
decrees  of  state  courts,  yet  it  is  apparent  from  the  arguments  on  the  present 
occasion,  as  well  as  from  those  which  have  been  addressed  to  us  on  several  other 
late  occasions,  that  a  different  impression  exists  at  the  bar;  and  that  it  has  been 
supposed  that  a  much  wider  latitude  of  interpretation  of  the  twenty-j&fth  sec- 
tion of  the  judiciary  act  of  1789  has  been  adopted  by  the  court.  To  correct, 
at  least  as  far  as  in  us  lies,  this  mistaken  notion,  we  shall  now  proceed  to  review 
the  various  decisions  which  have  heretofore  been  made  on  this  subject. 

§  859.  Authorities  reviewed. 

The  earliest  case  is  Owings  v,  Norwood's  Lessee,  5  Cranch,  344.  In  that 
case  it  clearly  appeared  that  the  construction  of  a  treaty  was  before  the  state 
court,  and  that  it  was  decided  that  the  right  of  the  party  was  not  protected  by 
the  treaty.  This  court  affirmed  the  decision  of  the  state  court.  The  next  case 
was  Smith  v.  The  State  of  Maryland,  6  Cranch,  236.  In  that  case  it  was  con- 
tended that  the  court  had  no  jurisdiction,  because  the  cause  turned  exclusively 
upon  the  confiscation  laws  of  Maryland,  and  that  no  question  relative  to  the 
construction  of  the  treaty  of  peace  did  or  could  occur.  But  upon  the  facts 
stated  on  the  record,  the  only  title  asserted  by  the  original  plaintiffs  was  founded 
on  the  confiscation  acts  of  Maryland ;  and  the  only  title  set  up  by  the  original 
defendant  was  for  a  British  alien,  protected  by  the  treaty  of  peace.  If  that 
title  was  so  protected,  then  the  plaintiffs  were  not  entitled  to  the  relief  sought 
by  the  bill ;  if  otherwise,  then  the  plaintiffs  were  entitled  to  a  decree.  The 
state  court  decided  that  the  plaintiffs  were  so  entitled,  and  therefore  necessarily 
decided  against  the  treaty  as  a  protection.  The  jurisdiction  was  maintained  by 
this  court  upon  this  posture  of  the  facts,  and  the  decision  of  the  state  court 
was  afterwards  affirmed.  But  the  court  said  that,  in  order  to  decide  upon  the 
main  question,  it  was  indispensable  to  ascertain  what  the  nature  of  the  title 
was  to  which  the  treaty  was  sought  to  be  applied. 

The  next  case  was  Martin  v.  Hunter's  Lessee,  1  Wheaton,  304,  355.  There 
the  original  case  came  before  the  court  upon  an  agreed  statement  of  facts,  upon 
which  the  state  court  gave  judgment  against  the  original  defendant.  That 
judgment  was  upon  a  writ  of  error  reversed  by  this  court;  and  when  the  cause 
came  afterwards  before  this  court  upon  a  second  writ  of  error,  the  objection 
was  taken  that  the  original  case  was  not  within  the  twenty-fifth  section  of  the 
judiciary  act.  Upon  this  occasion,  the  court,  after  stating  the  material  facts  in 
the  agreed  case,  said :  "  It  is  apparent,  from  this  summary  explanation,  that  the 
title  thus  set  up  by  the  plaintiff  might  be  open  to  other  objections;  but  the 
title  of  the  defendant  in  error  [against  which  the  state  court  had  decided]  was 
perfect  and  complete,  if  it  was  protected  by  the  treaty  of  1783.  8  Stats,  at 
Large,  80.  If,  therefore,  this  court  had  authority  to  examine  into  the  whole 
record,  and  to  decide  upon  the  legal  validity  of  the  title  of  the  defendant,  as 
well  as  its  application  to  the  treaty  of  peace,  it  would  be  a  case  within  the  ex- 
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press  purview  of  the  twenty-fifth  section  of  the  act;  for  there  was  nothing  in 
the  record  upon  which  the  court  below  could  have  decided  but  upon  the  title, 
as  connected  with  the  treaty.  And  if  the  title  was  otherwise  good,  its  suflB- 
<5iency  must  have  depended  altogether  upon  its  protection  under  the  treaty. 
Under  such  circumstances,  it  was  strictly  a  suit  where  was  drawn  in  question 
the  construction  of  a  treaty,  and  the  decision  was  against  the  title  specially  set 
up  or  claimed  by  the  defendants.  It  would  then  fall  within  the  very  terms  of 
the  act." 

The  next  case  was  Inglee  v.  Coolidge,  2  Wheat.,  363,  where  a  motion  was 
made  to  dismiss  the  writ  of  error  upon  the  ground  that  there  was  nothing  ap- 
parent upon  the  record  which  brought  the  case  within  the  appellate  jurisdic- 
tion of  this  court  under  the  twenty-fifth  section  of  the  act  of  1789.  The  court 
were  of  this  opinion,  and  accordingly  dismissed  the  writ  of  error. 

The  next  case  was  Miller  v.  NichoUs,  4  Wheat.,  311,  315.  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  said:  "  It  does  not  appear  from 
the  record  that  either  the  constitutionality  of  the  law  of  Pennsylvania,  or  any 
act  of  congress,  was  drawn  in  question.  It  would  not  be  required  that  the 
record  should,  in  terms,  state  a  misconstruction  of  an  act  of  congress,  or  that 
an  act  of  congress  was  drawn  in  question.  It  would  have  been  sufficient,  to 
give  this  court  jurisdiction  of  the  cause,  that  the  record  should  show  that  an 
act  of  congress  was  applicable  lo  the  case.  This  is  not  shown  by  the  record." 
The  language  used  in  this  last  sentence  has  been  often  cited,  as  if  it  imported 
that  if  an  act  of  congress  was  shown  to  be  applicable  to  the  case,  although  it 
was  not  in  fact  applied  by  the  decision  of  the  state  court,  it  would  sustain  the 
appellate  jurisdiction  of  this  court.  That  was  certainly  not  the  understanding 
of  the  chief  justice  or  of  the  court.  The  case  f  Miller  v.  NichoUs  was  decided 
in  the  state  court  upon  an  agreed  statement  of  facts,  by  which  it  appeared 
that  NichoUs  was  a  debtor  both  to  the  United  States  and  to  the  state  of  Penn- 
sylvania ;  and  the  question  raised  was,  whether  the  United  States,  or  the  state 
of  Pennsylvania,  was  entitled  to  certain  money  of  NichoUs,  then  in  court,  as 
the  creditor  of  NichoUs.  The  United  States  claimed  it  in  virtue  of  the  prior- 
ity given  by  the  act  of  the  3d  of  March,  1797,  c.  74.  1  Stats,  at  Large,  512. 
But  it  did  not  appear  in  the  statement  of  facts  that  NichoUs  was  then  in  a 
state  of  insolvency ;  and  if  he  was  not,  then  the  priority  of  the  United  States 
did  not  attach;  or,  in  other  words,  the  act  of  congress  was  not  applicable  to  it. 
It  is  to  this  state  of  the  facts  that  the  language  of  the  chief  justice  was  ad- 
dressed. He  added,  '*  had  the  fact  of  insolvency  appeared  upon  the  record, 
that  would  have  enabled  this  court  to  revise  the  judgment  of  the  supreme 
court  of  Pennsylvania."  And  why?  it  may  be  asked.  Because,  upon  the 
statement  of  facts,  the  state  court  must,  under  these  circumstances,  have  mis- 
construed the  act  of  congress  or  disregarded  it;  for  otherwise  they  would  not 
have  given  the  judgment  which  was  sought  to  be  revised. 

That  this  is  the  true  explanation  of  this  case  does  not  admit  of  controversy. 
In  the  very  next  case,  WiUiams  v.  Norris,  12  Wheat.,  117,  124,  6  Cond.  Eep.,' 
462,  where  this  very  expression,  in  Miller  v.  NichoUs,  was  relied  on  in  argument 
to  establish  the  position  that  it  is  sufficient  to  give  the  court  jurisdiction  that 
the  record  should  show  that  an  act  of  congress  was  applicable  to  the  case,  the 
chief  justice  gave  the  very  explanation  of  it  which  is  now  insisted  on,  and 
added,  "  had  the  record  shown  that  this  was  a  case  of  insolvency,  so  that  an 
act  of  congress  appUed  to  it,  that  act  must  have  been  misconstrued  or  its 
obligation  denied,  when  the  court  decreed  the  money  to  Pennsylvania;  and 
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the  court  were  of  opinion  that  the  act  could  not  be  evaded  by  the  omission  to 
refer  to  it  in  the  judgment,  or  to  spread  it  on  the  record."  In  the  case  of 
Williams  v»  Norris  this  court  dismissed  the  writ  of  error  because  it  was  not 
•stated  on  the  record  that  the  constitutionality  of  the  act  of  Tennessee,  set  up 
in  that  case,  was  drawn  in  question.  In  Fisher  v.  Cockerill,  5  Pet.,  258,  the 
•case  of  Miller  v.  Nicholls  was  again  cited,  and  commented  on  by  the  chief  jus- 
tice, and  the  same  explanation  of  the  decision  was  recognized  and  enforced ; 
and,  because  the  facts  did  not  appear  on  the  record  which  would  bring  the  case 
within  the  terms  of  the  twenty-fifth  section  of  the  act  of  1789,  the  writ  of 
■error,  in  Fisher  v.  Cockerill,  was  also  dismissed. 

But  to  proceed  with  the  other  cases  in  their  chronological  order:  tne  next 
•case  was  Hickie  v.  Starke,  1  Pet.,  98.  There  a  motion  was  made  to  dismiss  the 
writ  of  error  for  the  want  of  jurisdiction.  Mr.  Chief  Justice  Marehall,  in  de- 
livering the  opinion  of  the  court  dismissing  the  writ  of  error,  said:  "In  the 
construction  of  that  section  [the  twenty-fifth],  the  court  has  never  required  that 
the  treaty  or  act  of  congress  under  which  the  party  claims,  who  brings  the  final 
judgment  of  a  state  court  into  review  before  this  court,  should  have  been 
pleaded  specially  or  spread  on  the  record.  But  it  has  always  been  deemed 
essential  to  the  exercise  of  jurisdiction  in  such  a  case,  that  the  record  should 
show  a  complete  title  under  the  treaty  or  act  of  congress,  and  that  the  judg- 
ment of  the  court  is  in  violation  of  that  treaty." 

The  next  case  was  Wilson  v.  The  Blackbird  Creek  Marsh  Company,  2  Pet, 
245,  250.  In  that  case  the  chief  justice,  in  delivering  the  opinion  of  the  court 
sustaining  the  jurisdiction,  said :  "We  think  it  impossible  to  doubt  that  the 
-constitutionality  of  the  act  [of  Delaware]  was  the  question,  and  the  only  ques- 
tion, which  could  have  been  discussed  in  the  state  court.  That  question  must 
.  have  been  discussed  and  decided.  This  court  has  repeatedly  decided  in  favor 
of  its  jurisdiction  in  such  a  case.  Martin  v.  Hunter's  Lessee,  1  Wheat.,  304; 
Miller  v.  NichoUs,  4  Wheat.,  311,  and  Williams  v.  Norris,  12  Wheat.,  117,  are 
expressly  in  point.  They  establish,  as  far  as  precedents  can  establish  anything, 
that  it  is  not  necessary  to  state  in  terms  on  the  record  that  the  constitution  or 
a  law  of  the  United  States  was  drawn  in  question.  It  is  sufficient  to  bring  the 
case  within  the  provisions  of  the  twenty-filth  section  of  the  judicial  act,  if  the 
record  shows  that  the  constitution  or  a  law  or  a  treaty  of  the  United  States  must 
have  been  misconstrued,  or  the  decision  could  not  have  been  made;  or,  as  in  this 
case,  that  the  constitutionality  of  a  state  law  was  questioned,  and  the  decision 
was  in  favor  of  the  party  claiming  under  such  law." 

The  next  case  was  Satterlee  v.  Matthewson,  2  Pet.,  380,  410,  where  Mr.  Jus- 
tice Washington,  in  delivering  the  opinion  of  the  court  sustaining  the  jurisJio- 
tion,  after  citing  prior  cases,  said :  "  If  it  sufficiently  appear  from  the  record 
itself  that  the  repugnancy  of  a  statute  of  a  state  to  the  constitution  of  the 
United  States  was  drawn  into  question,  or  that  that  question  was  applicable  to 
the  case,  this  court  has  jurisdiction  of  the  cause  under  the  section  of  the  act 
referred  to,  although  the  record  should  not  in  terms  state  a  misconstruction  of 
the  constitution  of  the  United  States,  or  that  the  repugnancy  of  the  statute  of 
the  state  to  any  part  of  that  constitution  was  drawn  into  question."  But  he 
immediately  adds,  as  explanatory  of  his  remarks,  and  to  correct  their  gener- 
ality :  "  Now,  it  is  manifest  from  this  record,  not  only  that  the  constitutionality 
of  the  statute  of  the  8th  of  April,  1826,  was  drawn  into  question,  and  was  ap- 
plicable to  the  case,  but  that  it  was  so  applied  by  the  judge,  and  formed  the 
basis  of  his  opinion  to  the  jury,  that  they  should  find  in  favor  of  the  plaintiff 
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if  in  other  respects  she  was  entitled  to  a  verdict.  It  is  equally  manifest  that 
the  right  of  the  plaintiff  to  recover  in  that  action  depended  on  that  statute.'' 

The  next  case  was  Harris  v.  Dennie,  3  Pet.,  292,  302,  where  the  court,  in  an- 
swer to  the  objection  of  a  want  of  jurisdiction,  because  it  did  not  appear  upon 
the  record  that  any  question  within  the  twenty-fifth  section  arose  in  the  state 
court  upon  the  special  verdict,  said :  "  It  has  been  often  decided  in  this  court 
that  it  is  not  necessary  that  it  should  appear,  in  terms,  upon  the  record,  tbi  t 
any  such  question  was  made.  It  is  sufficient,  if,  from  the  facts  stated,  such  a 
question  must  have  arisen,  and  the  judgment  of  the  state  court  would  not  have 
been  what  it  is  if  there  had  not  been  a  misconstruction  of  some  act  of  congress, 
or  a  decision  against  the  validity  of  the  right,  title,  privilege  or  exemption  set 
up  under  it." 

The  next  case  was  Craig  v.  The  State  of  Missouri,  4  Pet.,  410,  in  which  Mr. 
Chief  Justice  Marshall,  in  affirming  the  jurisdiction  of  the  court,  said:  "To 
give  jurisdiction  to  this  court  it  must  appear  in  the  record,  1st,  that  the  validity 
of  a  statute  of  the  state  of  Missouri  was  drawn  in  question  on  the  ground  of 
its  being  repugnant  to  the  constitution  of  the  United  States;  2d,  that  the  de- 
cision was  in  favor  of  its  validity."  And  again,  "There  has  been  a  perfect 
uniformity  in  the  construction  given  by  this  court  to  the  twenty-fifth  section 
of  the  judicial  act.  That  construction  is,  that  it  is  not  necessary  to  state,  in 
terms,  in  the  record,  that  the  constitution  or  a  treaty  or  law  of  the  United 
States  has  been  drawn  in  question,  or  the  validity  of  a  state  law  on  the  ground 
of  its  repugnance  to  the  constitution.  It  is  sufficient  if  the  record  shows  that 
the  constitution,  or  a  treaty  or  law  of  the  United  States,  might  have  been  con- 
strued, or  that  the  constitutionality  of  a  state  law  must  have  been  questioned; 
and  the  decision  has  been  in  favor  of  the  party  claiming  under  such  law." 

In  Fisher  v.  Cockerill,  5  Pet.,  256,  the  cases  of  Harris  v.  Dennie  and  Craig  v. 
The  Statf*  of  Missouri  were  reviewed,  and  the  doctrine  stated  therein  con- 
firmed ;  and  Mr.  Chief  Justice  Marshall,  after  that  review,  added :  "  We  say 
with  confidence  that  this  court  has  never  taken  jurisdiction  unless  the  case,  as 
stated  in  the  record,  was  brought  within  the  provisions  of  the  twenty-fifth 
section  of  the  judicial  act." 

In  Davis  v,  Packard,  6  Pet,  41,  48,  Mr.  Justice  Thompson  said :  "  It  has  also 
been  settled  that,  in  order  to  give  jurisdiction  to  this  court  under  the  twenty- 
fifth  section  of  the  judiciary  act,  it  is  not  necessary  that  the  record  should 
state,  in  terms,  that  an  act  of  congress  was,  in  point  of  fact,  drawn  in  question. 
It  is  sufficient  if  it  appears  from  the  record  that  an  act  of  congress  was  applica- 
ble to  the  case,  and  was  misconstrued,  or  the  decision  in  the  state  court  was 
against  the  privilege  or  exemption  specially  set  up  under  such  statute. 

In  the  Mayor  of  the  City  of  New  Orleans  v.  De  Armas,  9  Pet.,  234,  where 
the  suit  was  dismissed  for  want  of  jurisdiction,  the  chief  justice,  in  delivering' 
the  opinion  of  the  court,  said:  "We  can  inquire  only  whether  the  record 
shows  that  the  constitution,  or  a  treaty  or  a  law  of  the  United  States,  has  been 
violated  by  the  decision  of  the  state  court.  To  sustain  the  jurisdiction  of  the 
court  in  the  case  now  under  consideration,  it  must  be  shown  that  the  title  set  up 
by  the  city  of  New  Orleans  is  protected  by  the  treaty  ceding  Louisiana  to  the 
United  States,  or  by  some  act  of  congress  applicable  to  that  title." 

§  860.  Restatement  of  what  shoicld  appear  on  the  record. 

These  are  all  the  cases,  it  is  believed,  in  which  the  construction  of  the  twenty- 
fifth  section  of  the  judiciary  act  has  been  made  matter  of  controversy;  and 
they  extend  over  a  period  of  more  than  twenty -five  years.     They  exhibit  a  unl- 

700 


JURISDICTION  OVER  STATE  COURTa  §  S61. 

fonnity  of  interpretation  of  that  section  which  has  never  been  broken  in  upon. 
They  establish,  so  far  as  a  course  of  decision  can  establish,  the  propositions 
already  stated  in  the  early  part  of  this  opinion.  The  period  seems  now  to  have 
arrived  in  which  the  court  should,  upon  a  full  review  of  all  the  cases,  with  a 
view  to  close,  if  possible,  all  future  controversy  on  the  point,  reaffirm  the  inter- 
pretation which  they  have  constantly  maintained.  It  is  that,  to  bring  a  case 
within  the  twenty-fifth  section  of  the  judiciary  act,  it  must  appear  upon  the 
face  of  the  record:  1.  That  some  one  of  the  questions  stated  in  that  section  did 
arise  in  the  state  court.  2.  That  the  question  was  decided  by  the  state  court, 
as  required  in  the  same  section.  3.  That  it  is  not  necessary  that  the  question 
should  appear  on  the  record  to  have  been  raised,  and  the' decision  made  in 
direct  and  positive  terms,  ipaisaimia  verbis^  but  that  it  is  sufficient  if  it  appears, 
by  clear  and  necessary  intendment,  that  the  question  must  have  been  raised, 
and  must  have  been  decided,  in  order  to  have  induced  the  judgment.  4.  That 
it  is  not  sufficient  to  show  that  a  question  might  have  arisen  or  been  applicable 
to  the  case,  unless  it  is  further  shown  on  the  record  that  it  did  arise,  and  was 
applied  by  the  state  court  to  the  case. 

If,  with  these  principles  in  view,  we  examine  the  record  before  us,  it  is  very 
clear  that  this  court  has  no  appellate  jurisdiction.  No  question  appears  to  be 
raised,  or  decision  made,  by  the  state  court  within  the  purview  of  the  twenty- 
fifth  section.  The  statement  of  facts  upon  which  the  judgment  against  the 
garnishee  (the  plaintiff  in  error)  was  given  presents  no  question  as  to  the  con- 
stitutionality of  the  laws  of  Delaware  relative  to  garnishees;  and  no  right  set 
up  by  the  Chesapeake  and  Delaware  Canal  Company,  under  their  charters, 
which  has  been  infringed,  in  violation  of  the  constitution  of  the  United  States. 
So  far  as  we  can  perceive  from  the  record,  the  judgment  had  no  reference  to 
any  constitutional  question  whatsoever,  but  proceeded  upon  general  principles 
of  law  applicable  to  cases  of  garnishment.  If,  indeed,  we  were  compelled  to 
draw  any  conclusion,  it  would  be  that  the  judgment  proceeded  upon  the  ground 
stated  at  the  bar,  that  the  payment  of  the  tolls  for  which  the  plaintiff  was  held 
liable  as  garnishee  was  a  meditated  fraud  upon  the  garnishee  laws  of  Dela- 
ware, and  a  violation  of  the  charters  and  by-laws  of  the  company.  But  it  is 
unnecessary  for  us  to  draw  any  such  conclusion,  since  there  is  a  total  absence 
from  the  record  of  any  question  and  decision  which  would  give  this  court  juris- 
diction. 

The  judgment  of  the  court  is  that  the  suit  must  be  dismissed  for  want  of 
jurisdiction 

COMMERCIAL  BANK  v.  BUCKINGHAM. 

(5  Howard,  317-343.     1846.) 

Error  to  the  Supreme  Court  of  Ohio. 

Opinion  by  Mr.  Justice  Grier. 

The  first  and  only  question  necessary  to  be  decided  in  the  present  case  is 
whether  this  court  has  jurisdiction. 

§  861.  To  give  jurisdiction  over  a  state  eourt,  a  federal  question  must  he 
raised  and  decided. 

To  bring  a  case  for  a  writ  of  error  or  an  appeal  from  the  highest  court  of  a 
state,  within  the  twenty-fifth  section  of  the  judiciary  act,  it  must  appear  on 
the  face  of  the  record :  1.  That  some  of  the  questions  stated  in  that  section  did 
arise  in  the  state  court;  and  2.  That  the  question  was  decided  in  the  state 
court,  as  required  in  the  section.    It  is  not  enough  that  the  record  shows  that 
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"the  plaintiff  in  error  contended  and  claimed "  that  the  judgment  of  the  court 
impaired  the  obligation  of  a  contract,  and  violated  the  provisions  of  the  con- 
stitution of  the  United  States,  and  "that  this  claim  was  overruled  by  the  court ;" 
but  it  must  appear  by  clear  and  necessary  intendment  that  the  question  most 
have  been  raised,  and  must  have  been  decided,  in  order  to  induce  the  judg- 
ment. Let  us  inquire,  then,  whether  it  appears  on  the  face  of  this  record  that 
the  validity  of  a  statute  of  Ohio,  "on  the  ground  of  its  repugnancy  to  the  con- 
stitution or  laws  of  the  United  States,"  was  drawn  in  question  in  this  case. 

Statement  of  Facts. —  The  Commercial  Bank  of  Cincinnati  was  incorpo- 
rated by  an  act  of  the  legislature  of  Ohio,  passed  on  the  11th  of  February,. 
1829,  which  provided  that,  in  case  that  the  bank  should  at  any  time  suspend 
paj'ment,  and  refuse  or  delay  to  pay  in  gold  or  silver  any  note  or  bill  on  de- 
mand, it  should  be  "  liable  to  pay,  as  additional  damages,  to  the  holder  of  such 
notes,  twelve  per  cent,  per  annum  on  the  amount  thereof,  for  the  time  during 
which  such  payment  shall  be  refused  or  delayed."  By  a  previous  act  of  24:th 
of  January,  1824,  all  banks  had  been  declared  liable  to  pay  six  per  cent,  inter- 
est on  their  notes,  when  they  had  refused  payment  on  demand,  from  the  time 
of  such  demand  or  refusal,*"  or  from  the  time  that  such  bank  or  banker  shall 
have  ceased  or  refused  to  redeem  his  notes  with  good  and  lawful  money  of  the 
United  States."  The  only  question  which  arose  on  the  trial  of  the  case  was, 
whether  the  bank  was  liable  to  pay  the  twelve  per  cent,  in  addition  to  the  in- 
terest of  six  per  cent,  given  by  the  act  of  1824,  or  only  the  twelve  per  cent, 
imposed  by  the  act  of  incorporation. 

§  862.  Where  the  constritction  and  not  the  validity  of  a  statute  is  dra/ion  in 
qtcestion^  the  supreme  court  has  no  jurisdiction. 

Did  the  decision  of  this  point  draw  in  question  the  validity  of  either  of  these 
statutes,  on  the  ground  of  repugnancy  to  the  constitution  of  the  United  States, 
or  was  the  court  merely  called  upon  to  decide  on  their  construction?  We  are 
of  opinion  that  there  can  be  but  one  answer  to  these  questions,  and  but  few 
words  necessary  to  demonstrate  its  correctness.  It  is  too  plain  for  argument 
that,  if  the  act  of  incorporation  had  stated,  in  clear  and  distinct  terms,  that 
the  bank  should  be  liable,  in  case  of  I'efusal  to  pay  its  notes,  to  pay  twelve  per 
cent,  damages  in  addition  to  the  interest  of  six  per  cent,  imposed  by  the  act  of 
1824,  the  validity  of  neither  of  the  statutes  could  be  questioned  on  account  of 
repugnancy  to  the  constitution.  But  the  allegation  of  the  plaintiffs'  counsel 
is  that  the  statute  of  1824  was  not  intended  by  the  legislature  to  apply  to  their 
charter,  and  that  the  court  erred  in  their  construction  of  it,  and  therefore  made 
it  unconstitutional  by  their  misconstruction.  A  most  strange  conclusion  from 
such  premises. 

But  grant  that  the  decision  of  that  court  could  have  this  effect,  it  would  not 
make  a  case  for  the  jurisdiction  of  this  court,  whose  aid  can  be  invoked  only 
where  an  act  alleged  to  be  repugnant  to  the  constitution  of  the  United  States, 
has  been  decided  by  the  state  court  to  be  valid,  and  not  where  an  act  admitted 
to  be  valid  has  been  misconstrued  by  the  court.  For  it  is  conceded  that  the 
act  of  1824  is  valid  and  constitutional,  whether  it  applies  to  the  plaintiffs' 
charter  or  not ;  and  if  so,  it  follows,  as  a  necessary  consequence,  that  the  ques- 
tion submitted  to  the  court  and  decided  by  them  was  one  of  construction  and 
not  of  validity.  They  were  called  upon  to  decide  what  was  the  true  construe- 
tion  of  the  act  of  1829,  and  what  was  the  meaning  of  the  phrase  "additional 
damages,"  as  there  used,  and  not  to  declare  the  act  of  1824  unconstitutional. 
If  this  court  were  to  assume  jurisdiction  of  this  case,  it  is  evident  that  the^ 
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qaestion  submitted  for  our  decision  would  be,  not  whether  the  statutes  of  Ohio- 
are  repugnant  to  the  constitution  of  the  United  States,  but  whether  the  supreme^ 
court  of  Ohio  has  erred  in  its  construction  of  them.  It  is  the  peculiar  province 
and  privilege  of  the  state  courts  to  construe  their  own  statutes;  and  it  is  no 
part  of  the  functions  of  this  court  to  review  their  decisions  or  assume  jurisdic- 
tion over  them  on  the  pretense  that  their  judgments  have  impaired  the  obliga- 
tion of  contracts.  The  power  delegated  to  us  is  for  the  restraint  of  unconsti- 
tutional legislation  by  the  states,  and  not  for  the  correction  of  alleged  errors 
committed  by  their  judiciary. 

We  are  of  opinion,  therefore,  that  this  case  must  be  dismissed  for  want  of 
jurisdiction. 

CITIZENS'  BANK  v.  BOARD  OP  LIQUIDATION. 

(8  Otto,  140-143.     1878.) 

Error  to  the  Supreme  Court  of  Louisiana. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  This  was  an  application  for  a  manda/mua  to  compel 
the  funding  board  of  Louisiana  to  fund,  under  the  funding  act  of  that  state,  passed 
January  24,  1874,  $60,000  and  accrued  interest  of  the  second  mortgage  bonds 
of  the  New  Orleans,  Mobile  and  Chattanooga  Kailroad  Company,  guarantied  by 
the  state  under  the  alleged  authority  of  act  No.  26,  approved  February  16, 
1869.  The  averment  in  the  petition  is  "  that  the  refusal  of  the  board  to  fund 
the  bonds  and  coupons  presented  by  the  petitioners  is  in  violation  of  the  com- 
pact entered  into  between  the  people  of  the  state  of  Louisiana  and  the  bond- 
holders." In  the  answer  several  defenses  were  set  up,  but  in  none  was  any 
federal  question  in  terms  presented.  In  one,  which  was  separate  and  distinct 
from  the  others,  and  in  no  manner  connected  with  them,  it  was  alleged  '*  that 
the  bonds  presented  in  this  case,  and  the  funding  of  which  is  claimed,  are  not 
included  among  the  obligations  permitted  to  be  funded  by  the  act,  .  .  . 
and  are  not  the  bonds  of  this  state."  This  defense  was  sustained  by  the  supreme- 
court  of  the  state  because  the  act  only  permitted  the  funding  of  "  valid  out- 
standing bonds  of  the  state,  and  valid  warrants  drawn  previous  to  the  passage 
of  the  act,"  and  the  bonds  held  by  the  relator  were  not  bonds  of  the  state, 
but  bonds  of  the  railroad  company,  on  which  the  state  was  liable  only  as 
guarantor. 

§  868.  To  give  jurisdiction  to  this  court  a  federal  question  must  he  raised  and 
must  decide  the  cause. 

No  federal  question  was  involved  in  this  decision,  but  it  determined  the  cause. 
The  relator  had  no  contract  which  the  funding  act  impaired.  The  state,  being  in 
debt,  passed  the  funding  law.  The  relator  claiming  the  benefit  of  the  privileges 
conferred  by  the  law,  asked  for  a  mandamus  to  compel  the  state  officers  to  issue 
funding  bonds  in  exchange  for  the  obligations  the  relator  held  and  offered  to 
surrender.  This  was  refused,  because,  in  the  opinion  of  the  court,  the  act  did 
not  provide  for  that  class  of  state  obligations.  Over  this  decision  we  have  no 
control.  In  fact,  being  the  construction  of  a  state  statute  by  a  state  court,  it 
controls  us.  Under  these  circumstances,  if  we  should  take  jurisdiction  we  would 
be  compelled  to  affirm  the  judgment,  whether  we  found  any  error  in  respect 
to  questions  arising  under  the  other  defenses  or  not.  This  defense  is  complete 
in  itself,  and  sufficient  to  support  the  judgment  we  are  asked  to  review.  To 
give  us  jurisdiction  under  section  709,  Rev.  Stat.,  it  is  not  only  necessary  that 
some  one  of  the  questions  mentioned  in  the  section  should  exist  on  the  record, 
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but  that  the  decision  was  controlling  in  the  disposition  of  the  cause.  TVilliams 
V.  Oliver,  12  How.,  125;  Klinger  v.  State  of  Missouri,  13  Wall.,  257.  As  the 
state  court  has  decided  as  a  question  of  state  law  that  even  if  the  guaranties  of 
the  bond  are  valid  obligations  of  the  state,  they  are  not  fundable  under  the  act, 
it  matters  not  in  this  suit  whether  the  decision  against  their  validity  was  erro- 
neous or  not.  The  judgment  would  have  been  the  same  whether  the  guaran- 
ties were  held  to  be  valid  or  invalid.  No  federal  question  having  been  specially 
raised  by  the  pleadings,  and  the  record  showing  clearly  on  its  face  that  the 
decision  of  such  a  question  was  not  necessarily  involved,  we  will  not  go  through 
the  opinion  of  the  court,  even  in  Louisiana,  to  ascertain  whether  one  was  in  fact 
decided.  In  no  event  could  it  have  affected  the  determination  of  the  cause. 
There  is  nothing  in  Murdock  v.  City  of  Memphis,  20  Wall.,  590,  to  the  contrary 
of  this.  In  that  case  the  decision  of  the  federal  question  raised  was  necessary. 
The  judgment  as  given  could  not  have  been  rendered  without  passing  upon  it. 
We  have  often  since  that  case  reafiBrmed  the  old  rule.  Moore  v.  Mississippi, 
21  Wall.,  636;  Brown  v.  Atwell,  Administrator,  92  U.  S.,  327.  In  the  last  case, 
citing  numerous  authorities,  we  say,  "  We  have  often  decided  that  it  is  not 
enough  to  give  us  jurisdiction  over  the  judgments  of  the  state  courts  for  a 
record  to  show  that  a  federal  question  was  argued  or  presented  to  that  court 
for  decision.  It  must  appear  that  its  decision  was  necessary  to  the  determi- 
nation of  the  cause,  and  that  it  actually  was  decided,  or  that  the  judgment  as 
rendered  could  not  have  been  given  without  deciding  it." 

It  follows  that  the  writ  must  be  dismissed  for  want  of  jurisdiction;  and  it  is 
so  ordered. 

MURDOCK  V.  CITY  OF  MEMPHIS. 

(20  WaUace,  590-642.    1874.) 

Error  to  the  Supreme  Court  of  Tennessee. 

§  864.  Jurisdiction  under  the  act  qf  1867;  effect  of  the  act. 

Opinion  by  Mr.  Justice  Miller. 

In  the  year  1867  congress  passed  an  act,  approved  February  5th,  entitled  an 
act  to  amend  ^^  An  act  to  establish  the  judicial  courts  of  the  United  States,  ap- 
proved September  the  24th,  1789."  14  Stat,  at  Large,  385.  This  act  consisted 
of  two  sections,  the  first  of  which  conferred  upon  the  federal  courts  and  upon 
the  judges  of  those  courts  additional  power  in  regard  to  writs  of  habeas  corpus^ 
and  regulated  appeals  and  other  proceedings  in  that  class  of  cases.  The  second 
section  was  a  reproduction,  with  some  changes,  of  the  twenty-fifth  section  of 
the  act  of  1789,  to  which  by  its  title  the  act  of  1867  was  an  amendment,  and  it 
related  to  the  appellate  jurisdiction  of  this  court  over  judgments  and  decrees  of 
state  courts.  The  difference  between  the  twenty-fifth  section  of  the  act  of  1789 
and  the  second  section  of  the  act  of  1867  did  not  attract  much  attention,  if  djxy, 
for  some  time  after  the  passage  of  the  latter.  Occasional  allusions  to  its  effect 
upon  the  principles  long  established  by  this  court  under  the  former  began  at 
length  to  make  their  appearance  in  the  briefs  and  oral  arguments  of  counsel, 
but  were  not  found  to  be  so  important  as  to  require  any  decision  of  this  court 
on  the  subject.  But  in  several  cases  argued  within  the  last  two  or  three  years, 
the  proposition  has  been  urged  upon  the  court  that  the  latter  act  worked  a  total 
repeal  of  the  twenty-fifth  section  of  the  former,  and  introduced  a  rule  for  the 
action  of  this  court  in  the  class  of  cases  to  which  they  both  referred,  of  such  ex- 
tended operation  and  so  variant  from  that  which  had  governed  it  heretofore, 
that  the  subject  received  the  serious  consideration  of  the  court.    It  will  at  once 
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be  perceived  that  the  question  raised  was  entitled  to  the  most  careful  examina- 
tion, and  to  all  the  wisdom  and  learning,  and  the  ezeroise  of  the  best  judgment 
which  the  court  could  bring  to  bear  upon  its  solution,  when  it  is  fairly  stated. 

The  proposition  is  that,  by  a  fair  construction  of  the  act  of  1867,  tliis  court 
must,  when  it  obtains  jurisdiction  of  a  case  decided  in  a  state  court,  by  reason 
of  one  of  the  questions  stated  in  the  act  proceed  to  decide  every  other  question 
which  the  case  presents  which  may  be  found  necessary  to  a  final  judgment 
on  the  whole  merits.  To  this  has  been  added  the  further  suggestion,  that,  in 
determining  whether  the  question  on  which  the  jurisdiction  of  this  court  de- 
pends has  been  raised  in  any  given  case,  we  are  not  limited  to  the  record  which 
oomes  to  us  from  the  state  court  —  the  record  proper  of  the  case  as  understood 
At  common  law, —  but  we  may  resort  to  any  such  method  of  ascertaining  what 
was  really  done  in  the  state  court  as  this  court  may  think  proper,  even  to  ex 
parte  affidavits. 

When  the  case  standing  at  the  head  of  this  opinion  came  on  to  be  argued,  it 
was  insisted  by  counsel  for  defendants  in  error  that  none  of  the  questions  were 
involved  in  the  case  necessary  to  give  jurisdiction  to  this  court,  either  under 
the  act  of  1789  or  of  1867,  and  that,  if  they  were,  there  were  other  questions 
•exclusively  of  state  court  cognizance  which  were  sufficient  to  dispose  of  the 
•case,  and  that,  therefore,  the  writ  of  error  should  be  dismissed.  Counsel  for 
plaintiffs  in  error,  on  the  other  hand,  argued  that  not  only  was  there  a  question 
in  the  case  decided  against  them  which  authorized  the  writ  of  error  from  this 
oourt  under  either  act,  but  that  this  court,  having  for  this  reason  obtained  juris- 
diction of  the  case,  should  re-examine  all  the  questions  found  in  the  record, 
though  some  of  them  might  be  questions  of  general  common  law  or  equity,  or 
raised  by  state  statutes,  unaffected  by  any  principle  of  federal  law,  constitu- 
tional or  otherwise.  When,  after  argument  the  court  came  to  consider  the 
case  in  consultation,  it  was  found  that  it  could  not  be  disposed  of  without  ig- 
noring or  deciding  some  of  these  propositions,  and  it  became  apparent  that  the 
time  had  arrived  when  the  court  must  decide  upon  the  effect  of  the  act  of  1867 
on  the  jurisdiction  of  this  court  as  it  had  been  supposed  to  be  established  by 
the  twenty-fifth  section  of  the  act  of  1Y89.  That  we  might  have  all  the  aid 
which  could  be  had  from  discussion  of  counsel,  the  court  ordered  a  reargument 
of  the  case  on  three  distinct  questions  which  it  propounded,  and  invited  argu- 
ment, both  oral  and  written,  from  any  counsel  interested  in  them.  This  re- 
argument  was  had,  and  the  court  was  fortunate  in  obtaining  the  assistance  of 
very  eminent  and  very  able  jurists.  The  importance  of  the  proposition  under 
discussion  justified  us  in  delaying  a  decision  until  the  present  term,  giving  the 
judges  the  benefit  of  ample  time  for  its  most  mature  examination.  With  all 
the  aid  we  have  had  from  counsel,  and  with  the  fullest  consideration  we  have 
been  able  to  give  the  subject,  we  are  free  to  confess  that  its  difficulties  are 
many  and  embarrassing,  and  in  the  results  we  are  about  to  announce  we  have 
not  been  able  to  arrive  at  entire  harmony  of  opinion. 

The  questions  propounded  by  the  court  for  discussion  by  counsel  were  these : 

1.  Does  the  second  section  of  the  act  of  February  5,  1867,  repeal  all  or  any 
part  of  the  twenty-fifth  section  of  the  act  of  1789,  commonly  called  the  judi- 
oiary  act? 

2.  Is  it  the  true  intent  and  meaning  of  the  act  of  1867,  above  referred  to,  that 
when  this  court  has  jurisdiction  of  a  case,  by  reason  of  any  of  the  questions 
therein  mentioned,  it  shall  proceed  to  decide  all  the  questions  presented  by  the 
record  which  are  necessary  to  a  final  judgment  or  decree? 
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3.  If  this  question  be  answered  affirmatively,  does  the  constitution  of  the 
United  States  authorize  congress  to  confer  such  a  jurisdiction  on  this  court? 

§  865.  The  twenty-jifik  section  of  the  judiciary  act  of  1789  is  repealed  hy  the 
act  of  1867 J  and  the  second  section  of  the  latter  act  takes  its  place, 

1.  The  act  of  1867  has  no  repealing  clause  nor  any  express  words  of  repeaL 
If  there  is  any  repeal,  therefore,  it  is  one  of  implication.  The  differences 
between  the  two  sections  are  of  two  classes,  namely,  the  change  or  substitution 
of  a  few  words  or  phrases  in  the  latter  for  those  used  in  the  former,  with  very- 
slight,  if  any,  change  of  meaning,  and  the  omission  in  the  latter  of  two  im- 
portant provisions  found  in  the  former.  It  will  be  perceived  by  this  statement 
that  there  is  no  repeal  by  positive  new  enactments  inconsistent  in  terms 
with  the  old  law.  It  is  the  words  that  are  wholly  omitted  in  the  new  statute 
which  constitute  the  important  feature  in  the  questions  thus  propounded  for 
discussion.  A  careful  comparison  of  these  two  sections  can  leave  no  doubt 
that  it  was  the  intention  of  congress,  by  the  latter  statute,  to  revise  the  entire 
matter  to  which  they  both  had  reference,  to  make  such  changes  in  the  law  as 
it  stood  as  they  thought  best,  and  to  substitute  their  will  in  that  regard  en- 
tirely for  the  old  law  upon  the  subject.  We  are  of  opinion  that  it  was  their 
intention  to  make  a  new  law  so  far  as  the  present  law  diflfered  from  the  for- 
mer, and  that  the  new  law  embracing  all  that  was  intended  to  be  preserved  of 
the  old,  omitting  what  was  not  so  intended,  became  complete  in  itself  and  re- 
pealed all  other  law  on  the  subject  embraced  within  it.  The  authorities  on 
this  subject  are  clear  and  uniform.  United  States  v.  Tynen,  11  Wall.,  88;. 
Henderson  Tobacco,  id.,  652;  Bartlet  v.  King,  12  Mass.,  537;  Cincinnati  v^ 
Cody,  10  Pick.,  36;  Sedgw.  on  Stat.,  126. 

The  result  of  this  reasoning  is  that  the  twenty-fifth  section  of  the  act  of 
1789  is  technically  repealed,  and  that  the  second  section  of  the  act  of  1867  has 
taken  its  place.  What  of  the  statute  of  1789  is  embraced  in  that  of  1867  is 
of  course  the  law  now,  and  has  been  ever  since  it  was  first  made  so.  What  is 
changed  or  modified  is  the  law  as  thus  changed  or  modified.  That  which 
is  omitted  ceased  to  have  any  eflfect  from  the  day  that  the  substituted  stat- 
ute was  approved.  This  view  is  strongly  supported  by  the  consideration  that 
the  revision  of  the  laws  of  congress  passed  at  the  last  session,  based  upon  the 
idea  that  no  change  in  the  existmg  law  should  be  made,  has  incorporated  with 
the  Revised  Statutes  nothing  but  the  second  section  of  the  act  of  1867.  What- 
ever might  have  been  our  abstract  views  of  the  effect  of  the  act  of  1867,  we 
are,  as  to  all  the  future  cases,  bound  by  the  law  as  found  in  the  Revised  Stat- 
utes by  the  express  language  of  congress  on  that  subject,  and  it  would  be 
labor  lost  to  consider  any  other  view  of  the  question. 

2.  The  affirmative  of  the  second  question  propounded  above  is  founded  upon 
the  effect  of  the  omission  or  repeal  of  the  last  sentence  of  the  twenty-fifth  sec- 
tion of  the  act  of  1789.  That  clause  in  express  terms  limited  the  power  of 
the  supreme  court,  in  reversing  the  judgment  of  a  state  court,  to  errors  a{>par- 
ent  on  the  fac^  of  the  record,  and  which  respected  questions  that,  for  the^sake- 
of  brevity,  though  not  with  strict  verbal  accuracy,  we  shall  call  federal  ques- 
tions, namely,  those  in  regard  to  the  validity  or  construction  of  the  constitu- 
tion, treaties,  statutes,  commissions  or  authority  of  the  federal  government. 
The  argument  may  be  thus  stated:  1.  That  the  constitution  declares  that  the- 
judicial  power  of  the  United  States  shall  extend  to  cases  of  a  character  which: 
includes  the  questions  described  in  the  section,  and  that  by  the  word  case 
is  to  be  understood  all  of  the  case  in  which  such  a  question  arises..    2.  That 
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by  the  fair  construction  of  the  act  of  1789,  in  regard  to  removing  those  cases 
to  this  court,  the  power  and  the  duty  of  re-examining  the  whole  case  would 
have  been  devolved  on  the  court  but  for  the  restriction  of  the  clause  omitted 
in  the  act  of  186Y;  and  that  the  same  language  is  used  in  the  latter  act  regu- 
lating the  removal,  but  omitting  the  restrictive  clause.  And,  3.  That  by  re- 
enacting  the  statute  in  the  same  terms  as  to  the  removal  of  cases  from  the 
state  courts,  without  the  restrictive  clause,  congress  is  to  be  understood  as  con- 
ferring the  power  which  that  clause  prohibited.  We  will  consider  the  last 
proposition  first. 

§  866.  The  act  of  1867  did  not  confer  upon  the  supreme  court  the  right  to  de- 
cide other  than  federal  questions  in  cases  brought  tip  from  state  courts. 

What  were  the  precise  motives  which  induced  the  omission  of  this  clause  it 
is  impossible  to  ascertain  with  any  degree  of  satisfaction.  In  a  legislative 
body  like  congress,  it  is  reasonable  to  suppose  that  among  those  who  consid- 
ered this  matter  at  all,  there  were  varying  reasons  for  consenting  to  the 
change.  No  doubt  there  were  those  who,  believing  that  the  constitution  gave 
no  right  to  the  federal  judiciary  to  go  beyond  the  line  marked  by  the  omitted 
clause,  thought  its  presence  or  absence  immaterial;  and  in  a  revision  of  the 
statute  it  was  wise  to  leave  it  out,  because  its  presence  implied  that  such  a 
power  was  within  the  competency  of  con^jress  to  bestow.  There  were  also,  no 
doubt,  those  who  believed  that  the  section  standing  without  that  clause  did 
not  confer  the  f>ower  which  it  prohibited,  and  that  it  was,  therefore,  better 
omitted.  It  may  also  have  been  within  the  thought  of  a  few  that  all  that  is 
now  claimed  would  follow  the  repeal  of  the  clause.  But  if  congress,  or  the 
frames  of  the  bill,  had  a  clear  purpose  to  enact  affirmatively  that  the  court 
should  consider  the  class  of  errors  which  that  clause  forbid,  nothing  hindered 
that  they  should  say  so  in  positive  terms ;  and  in  reversing  the  policy  of  the 
government  from  its  foundation  in  one  of  the  most  important  subjects  on 
which  that  body  could  act,  it  is  reasonably  to  be  expected  that  congress  would 
use  plain,  unmistakable  language  in  giving  expression  to  such  intention.  There 
is,  therefore,  no  sufficient  reason  for  holding  that  congress,  by  repealing  or 
omitting  this  restrictive  clause,  intended  to  enact  affirmatively  the  thing  which 
that  clause  had  prohibited. 

We  are  thus  brought  to  the  examination  of  the  section  as  it  was  passed  by 
the  congress  of  1867,  and  as  it  now  stands,  as  part  of  the  Revised  Statutes  of 
the  United  States.  Before  we  proceed  to  any  criticism  of  the  language  of  the 
section,  it  may  be  as  well  to  revert  for  a  moment  to  the  constitutional  provis- 
ions which  are  supposed  to,  and  which  do,  bear  upon  the  subject.  The  second 
section  of  the  third  article,  already  adverted  to,  declares  that  "  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority." 

§  867.  Whether^  by  the  act  of  1867 y  congress  conferred  on,  the  supreme  court 
all  the  power  it  might  confer. 

Waiving  for  the  present  the  question  whether  the  power  thus  conferred  ex- 
tends to  all  questions,  in  all  cases,  where  only  one  of  the  questions  involved 
arises  under  the  constitution  or  laws  of  the  United  States,  we  find  that  this 
judicial  power  is  by  the  constitution  vested  in  one  supreme  court  and  in  such 
inferior  courts  as  congress  may  establish.  Of  these  courts  the  constitution  de- 
fines the  jurisdiction  of  none  but  the  supreme  court.  Of  that  court  it  is  said, 
after  giving  it  a  very  limited  original  jurisdiction,  that  "  in  all  other  cases  be- 
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fore  mentioned,  the  supreme  court  shall  have  appellate  jurisdiction  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such  regulations  as  the  congress 
may  prescribe."  This  latter  clause  has  been  the  subject  of  construction  in  this 
court  many  times,  and  the  uniform  and  established  doctrine  is,  that  congress 
having  by  the  act  of  1789  defined  and  regulated  this  jurisdiction  in  certain 
classes  of  cases,  this  affirmative  expression  of  the  will  of  that  body  is  to  be 
taken  as  excepting  all  other  cases  to  which  the  judicial  power  of  the  United 
States  extends,  than  those  enumerated.  Wiscart  v.  Dauchy,  3  Dal.,  321; 
Durousseau  v.  United  States,  6  Cranch,  307;  The  Lucy,  8  Wall.,  307;  JSx) 
parte  McCardle,  6  id.,  318;  S.  C,  Y  id.,  506.  It  is  also  to  be  remembered 
that  the  exercise  of  judicial  power  over  cases  arising  under  the  constitution, 
laws  and  treaties  of  the  United  States,  may  be  original  as  well  as  appellate, 
and  may  be  conferred  by  congress  on  other  courts  than  the  supreme  court,  as 
it  has  done  in  several  classes  of  cases  which  will  be  hereafter  referred  to.  We 
are  under  no  necessity,  then,  of  supposing  that  congress,  in  the  section  we  are 
considering,  intended  to  confer  on  the  supreme  court  the  whole  power  which, 
by  the  constitution,  it  was  competent  for  congress  to  confer  in  the  class  of 
cases  embraced  in  that  section.  Omitting  for  the  moment  that  part  of  the 
section  which  characterizes  the  questions  necessary  to  the  jurisdiction  con- 
ferred, the  enactment  is,  that  a  final  judgment  or  decree  in  any  suit  in  the 
highest  court  of  a  state  in  which  a  decision  in  the  suit  can  be  had  (when  one 
of  these  questions  is  decided),  may  be  re-examined,  and  reversed  or  affirmed, 
in  the  supreme  court  of  the  United  States,  upon  a  writ  of  error,  ...  in 
the  same  manner,  and  under  the  same  regulations,  and  the  writ  shall  have  the 
same  effect,  as  if  the  judgment  or  decree  complained  of  had  been  passed  or 
rendered  in  a  court  of  the  United  States. 

§  868.  The  existence  of  ike  power  claimed  cannot  he  inferred  from  the  nature 
of  a  writ  of  error. 

It  is  strenuously  maintained  that  as  the  office  of  a  writ  of  error  at  the  com- 
mon law,  and  as  it  is  used  in  relation  to  the  inferior  courts  of  the  United 
States  when  issued  from  this  court,  is  to  remove  the  whole  case  to  this  court 
for  revision  upon  its  merits,  or  at  least  upon  all  the  errors  found  in  the  record 
of  the  case  so  removed,  and  as  this  statute  enacts  that  these  cases  shall  be  re- 
examined in  the  same  manner,  and  under  the  same  regulations,  and  the  writ 
shall  have  the  same  effect,  as  in  those  cases,  therefore  aU  the  errors  found  in  a 
record  so  removed  from  a  state  court  must  be  reviewed  so  far  as  they  are  essen- 
tial to  a  correct  final  judgment  on  the  whole  case.  The  proposition  as  thus 
stated  has  great  force,  and  is  entitled  to  our  most  careful  consideration.  If  the 
invariable  effect  of  a  writ  of  error  to  a  circuit  court  of  the  United  States  is  to 
require  of  this  court  to  examine  and  pass  upon  all  the  errors  of  the  inferior 
court,  and  if  re-examination  of  the  judgment  of  the  court  in  the  same  manner 
and  under  the  same  regulations,  means  that  in  the  re-examination  everything 
is  to  be  considered  which  could  be  considered  in  a  writ  to  the  circuit  court,  and 
nothing  else,  then  the  inference  which  is  drawn  from  these  premises  would 
seem  to  be  correct.     But  let  us  consider  this. 

§  869.  distinction  between  a  writ  of  error  and  an  appeal^  and  the  method 

of  review  under  tlie  a^t  of  1867. 

There  are  two  principal  methods  known  to  English  jurisprudence,  and  to  the 
jurisprudence  of  the  federal  courts,  by  which  cases  may  be  removed  from  an 
inferior  to  an  appellate  court  for  review.  These  are  the  writ  of  error  and  the 
appeal.     There  may  be,  and  there  are,  other  exceptional  modes,  such  as  the 
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writ  of  certiorari  at  common  law,  and  a  certificate  of  division  of  opinion  under 
the  acts  of  congress.  The  appeal,  which  is  the  only  mode  by  which  a  decree 
in  chancery  or  in  admiralty  can  be  brought  from  an  inferior  federal  court  to  this 
court,  do€8  bring  up  the  whole  case  for  re-examination  on  all  the  merits,  whether 
of  law  or  fact,  and  for  consideration  on  these,  as  though  no  decree  had  ever 
been  rendered.  The  writ  of  error  is  used  to  bring  up  for  review  all  other  cases, 
and  when  thus  brought  here  the  cases  are  not  open  for  re-examination  on  their 
wtiole  merits,  but  every  controverted  question  of  fact  is  excluded  from  consider- 
ation, and  only  such  errors  as  this  court  can  see  that  the  inferior  court  com- 
mitted, and  not  all  of  these,  can  be  the  subject  of  this  court's  corrective  power. 
Now,  one  of  the  first  things  apparent  on  the  face  of  this  statute  is  that  decrees 
in  chancery,  and  in  admiralty  also,  if  a  state  court  shall  entertain  jurisdiction 
of  a  case  essentially  of  admiralty  cognizance,  are  to  be  removed  into  this  court 
from  the  state  courts  by  this  writ  of  error  as  well  as  judgments  at  law.  And 
such  has  been  the  unquestioned  practice  under  the  act  of  1789  from  its  passage 
until  now;.  But  this  writ  cannot  bring  a  decree  in  chancery  or  admiralty  from 
the  circuit  court  to  this  court  for  review.  It  has  no  such  effect,  and  we  dismiss 
every  day  cases  brought  here  by  writ  of  error  to  a  circuit  couH,  because  they 
can  only  be  brought  here  by  appeal,  and  the  writ  of  error  does  not  extend 
to  them.  The  San  Pedro,  2  Wheat.,  132;  McCollum  v.  Eager,  2  How., 
61;  Minor  v.  Tillotson,  id.,  392;  Benton  v,  Lapier,  22  id.,  118.  Unless, 
therefore,  we  have  been  wholly  wrong  for  eighty  years,  under  the  act  of 
1789,  and  unless  we  are  prepared  to  exclude  chancery  cases  decided  in 
the  state  courts  from  the  effect  of  this  writ,  it  cannot,  literally,  have  the 
same  effect  as  in  cases  from  a  court  of  the  United  States;  and  if  we  could  hold 
that  the  writ  would  have  the  same  effect  in  removing  the  case,  which  is  prob- 
ably all  that  is  meant,  still  the  case  when  removed  cannot  literally  be  examined 
in  the  same  manner,  if  by  manner  is  meant  the  principle  on  which  the  judg- 
ment of  the  court  must  rest.  For  chancery  cases,  when  brought  here  from  the 
circuit  courts,  are  brought  for  a  trial  de  novo  on  all  the  evidence  and  pleadings 
m  the  case.  It  is,  therefore,  too  obvious  to  need  comment,  that  this  statute  was 
designed  to  bring  equity  suits  to  this  court  from  the  state  courts  by  writ  of 
error,  as  well  as  law  cases,  and  that  it  was  not  intended  that  they  should  be  re- 
examined in  the  same  manner  as  if  brought  here  from  a  court  of  the  United 
States,  in  the  sense  of  the  proposition  we  are  considering. 

§  870.  Meaning  of  the  words  "  in  the  same  manner  and  under  the  sameregu- 
lationSj^^  in  t/ie  act  of  1867, 

But  passing  from  this  consideration,  what  has  been  the  manner  in  which  this 
court  re-examines  the  judgments  of  the  circuit  courts  on  writs  of  error,  as 
touching  the  errors  into  which  it  will  look  for  reversal?  For  it  is  this  manner 
which  is  supposed  to  require  an  examination  of  all  errors,  whether  of  federal 
law  or  otherwise  under  this  statute.  It  requires  but  slight  examination  of  the 
reports  of  the  decisions  or  familiarity  with  the  practice  of  this  court,  to  know 
that  it  does  not  examine  into  or  decide  all  the  errors,  or  matter  assigned  for 
error,  of  the  most  of  the  cases  before  them.  Many  of  these  are  found  to  be  imma- 
terial, the  casJe  being  reversed  or  affirmed  on  some  important  point  which  re- 
quires of  itself  a  judgment  without  regard  to  other  matters.  There  are  errors 
also  which  may  be  sufficiently  manifest,  of  which  the  appellate  court  has  no  ju- 
risdiction, as  in  regard  to  a  motion  for  a  new  trial,  or  to  quash  an  indictment, 
or  for  a  continuance,  or  amendment  of  pleadings,  or  some  other  matter  which, 
however  important  to  the  merits  of  the  case,  is  within  the  exclusive  discretion 
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of  the  inferior  court.  Nor  does  it  seem  to  us  that  the  phrase  "  in  the  same 
manner  and  under  the  same  regulations,  and  the  writ  shall  have  the  same  ef- 
fect," is  intended  to  furnish  the  rule  by  which  the  court  shall  be  guided  in  the 
considerations  which  should  enter  into  the  judgment  that  it  shall  render.  That 
the  writ  of  error  shall  have  the  same  effect  as  if  directed  to  a  circuit  court 
can  mean  no  more  than  that  it  shall  transfer  the  case  to  the  supreme  court,  and 
with  it  the  record  of  the  proceedings  in  the  court  below.  This  is  the  effect  of 
the  writ  and  its  function  and  purpose.  When  the  court  comes  to  consider  the 
case  it  may  be  limited  by  the  nature  of  the  writ,  but  what  it  shall  review,  and 
what  it  shall  not,  must  depend  upon  the  jurisdiction  of  the  court  in  that  class 
of  ca^es  as  fixed  by  the  law  governing  that  jurisdiction. 

^  So  the  regulations  here  spoken  of  are  manifestly  the  rules  under  which  the 
writ  is  issued,  served  and  returned;  the  notice  to  be  given  to  the  adverse  party, 
and  time  fixed  for  appearance,  argument,  etc.  Another  important  effect  of 
the  writ  and  of  the  regulations  governing  it  is  that  when  accompanied  by  a  proper 
bond,  given  and  approved  within  the  prescribed  time,  it  operates  as  a  superse- 
deas to  further  proceedings  in  the  inferior  court.  The  word  manner  also  much 
more  appropriately  expresses  the  general  mode  of  proceeding  with  the  case, 
after  the  writ  has  been  allowed,  the  means  by  which  the  exigency  of  the  writ 
is  enforced,  as  by  rule  on  the  clerk,  or  mandamus  to  the  court,  and  the  prog- 
ress of  the  case  in  the  appellate  court,  as  filing  the  record,  docketing  the  case, 
time  of  hearing,  order  of  the  argument,  and  such  other  matters  as  are  merely  inci- 
dent to  final  decision  by  the  court.  In  short,  the  whole  phrase  is  one  eminently 
appropriate  to  the  expression  of  the  idea  that  these  cases,  though  coming  from 
state  instead  of  federal  tribunals,  shall  be  conducted  in  their  progress  through 
the  court,  in  the  matter  of  the  general  course  of  procedure,  by  the  same  rules 
of  practice  that  prevail  in  cases  brought  under  writs  of  error  to  the  courts  of 
the  United  States.  This  is  a  different  thing,  however,  from  laying  down  rules 
of  decision,  or  enacting  the  fundamental  principles  on  which  the  court  must 
decide  this  class  of  cases.  It  differs  widely  from  an  attempt  to  sajj-  that  the 
court  in  coming  to  a  judgment  must  consider  this  matter  and  disregard  that. 
It  is  by  no  means  the  language  in  which  a  legislative  body  would  undertake  to 
establish  the  principles  on  which  a  court  of  last  resort  must  form  its  judgment. 
There  is  an  instance  of  the  use  of  very  similar  language  by  congress  in  refer- 
ence to  the  removal  of  causes  into  this  court  for  review  which  has  uniformly 
received  the  construction  which  we  now  place  upon  this.  By  the  judiciary  act 
of  1789,  there  was  no  appeal^  in  the  judicial  sense  of  that  word,  to  this  court  in 
any  case.  Decrees  in  suits  in  equity  and  admiralty  were  brought  up  by  writ  of 
error  only,  until  the  act  of  1803;  and  as  this  writ  could  not  bring  up  a  case  to 
be  tried  on  its  controverted  questions  of  fact,  the  nineteenth  section  of  the  act 
of  1789  required  the  inferior  courts  to  make  a  finding  of  facts  which  should  be 
accepted  as  true  by  the  appellate  court.  But  by  the  act  of  March  3, 1803  (2  Stat, 
at  Large,  244),  these  cases  were  to  be  brought  to  this  court  by  appeal,  and  to 
give  this  appeal  full  effect  the  nineteenth  section  of  the  act  of  1789  was  re- 
pealed, and  upon  such  appeal  the  court  below  was  directed  to  send  to  this  court 
all  the  pleadings,  depositions,  testimony  and  proceedings.  In  this  manner  the 
court  obtained  that  full  possession  and  control  of  the  case  which  the  nature  of 
an  appeal  implies.  And  it  is  worthy  of  observation  that  congress  did  not  rely 
upon  the  mere  legal  operation  of  the  word  appeal  to  effect  this,  but  provided 
in  express  terms  the  means  necessary  to  insure  this  object. 

But  to  avoid  the  necessity  of  many  words  as  to  the  mode  in  which  the  case 
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■should  be  brought  to  this  court  and  conducted  when  here,  it  was  enacted  "  that 
such  appeals  shall  be  subject  to  the  same  rules,  regulations  and  restrictions  as 
are  prescribed  in  law  in  case  of  writs  of  error."  Here  is  language  quite  as 
strong  as  that  we  have  had  under  consideration,  and  strikingly  similar  both  in 
its  purport  and  in  the  purpose  to  be  served  by  it.  Yet  no  one  ever  supposed 
that  when  the  court  came  to  consider  the  judgment  which  it  should  render  on 
such  an  appeal  it  was  to  be  governed  by  the  principles  applicable  to  writs  of 
-error  at  common  law.  It  was  never  thought  for  a  moment,  notwithstanding 
the  use  of  the  word  "restrictions,"  that  the  court  was  limited  to  questions  of 
iaw  apparent  on  the  record;  but  the  uniform  course  has  been  to  consider  it  as 
a  <5ase  to  be  tried  de  novo  on  all  the  considerations  of  law  and  of  fact  applicable 
to  it.  There  are  many  decisions  of  this  court  showing  that  these  words  have 
been  held  to  apply  alone  to  the  course  of  procedure  to  matters  of  mere  practice, 
and  not  at  all  affording  a  rule  for  decision  of  the  case  on  its  merits  in  the  con- 
ference room.  Villabolos  v.  United  States,  6  How.,  81;  Castro  -y.  United  States, 
3  Wall.,  46;  Mussina  u  Cavazos,  6  id.,  355.  There  is,  therefore,  nothing  in  the 
language  of  the  act,  as  far  as  we  have  criticised  it,  which  in  express  terms 
•defines  the  extent  of  the  re-examination  which  this  court  shall  give  to  such 
cases. 

§871.  The  decision  of  a  federal  question  against  the  right  is  necessary  to  give 
this  court  jurisdiction  ovei*  the  judgment  of  a  state  court. 

But  we  have  not  j^et  considered  the  most  important  part  of  the  statute, 
namely,  that  which  declares  that  it  is  only  upon  the  existence  of  certain  ques- 
tions in  the  case  that  this  court  can  entertain  jurisdiction  at  all.  Nor  is  the 
mere  existence  of  such  a  question  in  the  case  sufficient  to  give  jurisdiction  — 
the  question  must  have  been  decided  in  the  state  court.  Nor  is  it  sufficient  that 
such  a  question  was  raised  and  was  decided.  It  must  have  been  decided  in  a 
'Certain  way,  that  is,  against  the  right  set  up  under  the  constitution,  laws, 
treaties  or  authority  of  the  United  States.  The  federal  question  may  have  been 
erroneously  decided.  It  may  be  quite  apparent  to  this  court  that  a  wrong  con- 
struction has  been  given  to  the  federal  law,  but  if  the  right  claimed  under  it  by 
plaintiff  in  error  has  been  conceded  to  him,  this  court  cannot  entertain  jurisdic- 
tion of  the  case,  so  very  careful  is  the  statute  both  of  1789  and  of  1867,  to  nar- 
row, to  limit  and  define  the  jurisdiction  which  this  court  exercises  over  the 
judgments  of  the  state  courts.  Is  it  consistent  with  this  extreme  caution  to 
suppose  that  congress  intended,  when  those  cases  came  here,  that  this  court 
should  not  only  examine  those  questions  but  all  others  found  in  the  record  — 
-questions  of  common  law,  of  state  statutes,  of  controverted  facts  and  conflicting 
•evidence  ?  Or  is  it  the  more  reasonable  inference  that  congress  intended  that 
the  case  should  be  brought  here  that  those  questions  might  be  decided,  Bxx&f^aUy 
decided,  by  the  court  established  by  the  constitution  of  the  Union,  and  the  court 
which  has  always  been  supposed  to  be  not  only  the  most  appropriate  but  the 
only  proper  tribunal  for  their  final  decision?  No  such  reason  nor  any  necessity 
exists  for  the  decision  by  this  court  of  other  questions  in  those  cases.  The  juris- 
diction has  been  exercised  for  nearly  a  century  without  serious  inconvenience 
to  the  due  administration  of  justice.  The  state  courts  are  the  appropriate  tri- 
bunals, as  this  court  has  repeatedly  held,  for  the  decision  of  questions  arising 
under  their  local  law,  whether  statutory  or  otherwise.  And  it  is  not  lightly  to 
be  presumed  that  congress  acted  upon  a  principle  which  implies  a  distrust  of 
their  integrity  or  of  their  ability  to  construe  those  laws  correctly. 
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§  872.  Of  ihe  effect  of  the  daim  made  when,  the  federal  question  was  decided 
correctly. 

Let  us  look  for  a  moment  into  the  effect  of  the  proposition  contended  for 
upon  the  cases  as  they  come  up  for  consideration  in  the  conference  room. 
If  it  is  found  that  no  such  question  is  raised  or  decided  in  the  court 
below,  then  all  will  concede  that  it  must  be  dismissed  for  want  of  juris- 
diction. But  if  it  is  found  that  the  federal  question  was  raised,  and  was- 
decided  against  the  plaintiff  in  error,  then  the  first  duty  of  the  court  obvi- 
ously is  to  determine  whether  it  was  correctly  decided  by  the  state  court. 
Let  us  suppose  that  we  find  that  the  court  below  was  right  in  its  decision 
on  that  question.  What,  then,  are  we  to  do?  Was  it  the  intention  of  con- 
gress to  say  that  while  you  can  only  bring  the  case  here  on  account  of  this 
question,  yet  when  it  is  here,  though  it  may  turn  out  that  the  plaintiff  in  error 
was  wrong  on  that  question,  and  the  judgment  of  the  court  below  was  right, 
though  he  has  wrongfully  dragged  the  defendant  into  this  court  by  the  allega- 
tion of  an  error  which  did  not  exist,  and  without  which  the  case  could  not 
rightfully  be  here,  he  can  still  insist  on  an  inquiry  into  all  the  other  matters 
which  were  litigated  in  the  case?  This  is  neither  reasonable  nor  just.  In  such 
case  both  the  nature  of  the  jurisdiction  conferred  and  the  nature  and  fitness 
of  things  demand  that,  no  error  being  found  in  the  matter  which  authorized 
the  re-examination,  the  judgment  of  the  state  court  should  be  affirmed,  and  the 
case  remitted  to  that  court  for  its  further  enforcement.  The  whole  argument 
we  are  combating,  however,  goes  upon  the  assumption  that,  when  it  is  found 
that  the  record  shows  that  one  of  the  questions  mentioned  has  been  decided 
against  the  claim  of  the  plaintiff  in  error,  this  court  has  jurisdiction,  and  that 
jurisdiction  extends  to  the  whole  case.  If  it  extends  to  the  whole  case,  then 
the  court  must  re-examine  the  whole  case,  and  if  it  re-examines,  it  must  decide- 
the  whole  case.  It  is  difficult  to  escape  the  logic  of  the  argument  if  the  first 
premise  be  conceded.  But  it  is  here  the  error  lies.  We  are  of  opinion  that 
upon  a  fair  construction  of  the  whole  language  of  the  section  the  jurisdiction 
conferred  is  limited  to  the  decision  of  the  questions  mentioned  in  the  statute, 
and,  as  a  necessary  consequence  of  this,  to  the  exercise  of  such  powers  as  may 
be  necessary  to  cause  the  judgment  in  that  decision  to  be  respected.  We  will 
now  advert  to  one  or  two  considerations  apart  from  the  mere  language  of  the 
statute,  which  seem  to  us  to  give  additional  force  to  this  conclusion. 

It  has  been  many  times  decided  by  this  court,  on  motions  to  dismiss  this 
class  of  cases  for  want  of  jurisdiction,  that  if  it  appears  from  the  record  that 
the  plaintiff  in  error  raised  and  presented  to  the  court  by  pleading,  prayer  for 
instruction,  or  other  appropriate  method,  one  of  the  questions  specified  in  the 
statute,  and  the  court  ruled  against  him,  the  jurisdiction  of  this  court  attached, 
and  we  must  hear  the  case  on  its  merits.  Rector  v,  Ashley,  6  Wall.,  142; 
Bridge  Proprietors  v.  Hoboken  Co.,  1  id.,  116;  Furman  v,  Nichol,  8  id.,  44; 
Armstrong  v.  Treasurer,  16  Pet.,  281;  Crowell  v,  Randell,  10  id.,  368.  Here- 
tofore these  merits  have  been  held  to  be  to  determine  whether  the  proposi- 
tions of  law  involved  in  the  specific  federal  question  were  rightly  decided,  and 
if  not,  did  the  ca^e  of  plaintiff  in  error,  on  the  pleadings  and  evidence,  come- 
within  the  principle  ruled  by  this  court.  This  has  always  been  held  to  be  the 
exercise  of  the  jurisdiction  and  re-examination  of  the  case  provided  by  the- 
statute.  But  if,  when  we  once  get  jurisdiction,  everything  in  the  case  is  opea 
to  re-examination,  it  follows  that  every  case  tried  in  any  state  court,  from  that 
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of  a  justice  of  the  peace  to  the  highest  court  of  the  state,  may  be  brought  to 
this  court  for  final  decision  on  all  the  points  involved  in  it.  That  this  is  no 
exaggeration,  let  us  look  a  moment. 

Suppose  a  party  is  sued  before  a  justice  of  the  peace  for  assault  and  battery. 
He  pleads  that  he  was  a  deputy  marshal  of  the  United  States,  and  in  serving 
a  warrant  of  arrest  on  plaintiff  he  gently  laid  his  hands  on  him  and  used  no  more 
force  than  was  necessary.  He  also  pleads  the  general  issue.  We  will  suppose 
that  to  the  special  plea  some  response  is  made,  which  finally  leads  to  a  decision 
against  the  defendant  on  that  plea.  And  judgment  is  rendered  against  him  on 
the  general  issue  also.  He  never  was  a  deputy  marshal.  He  never  had  a  writ 
from  a  United  States  court;  but  he  insists  on  that  plea  through  all  the 
courts  up  to  this,  and  when  he  gets  here  the  record  shows  a  federal  question 
decided  against  him,  and  this  court  must  re-examine  the  whole  case,  though 
there  was  not  a  particle  of  truth  in  his  plea,  and  it  was  a  mere  device  to  get 
the  case  into  this  court.  Very  many  cases  are  brought  here  now  of  that 
character.  Also,  cases  where  the  moment  the  federal  question  is  stated  by 
counsel  we  all  know  that  there  is  nothing  in  it.  This  has  become  such  a 
burden  and  abuse  that  we  either  refuse  to  hear  or  hear  only  one  side  of  many 
such,  and  stop  the  argument,  and  have  been  compelled  to  adopt  a  rule  that 
when  a  motion  is  made  to  dismiss  it  shall  only  be  heard  on  printed  argument. 
If  the  temptation  to  do  this  is  so  strong  under  the  rule  of  this  court  for  over 
eighty  years  to  hear  only  the  federal  question,  what  are  we  to  expect  when,  by 
merely  raising  one  of  those  questions  in  any  case,  the  party  who  does  it  can 
bring  it  here  for  decision  on  all  the  matters  of  law  and  fact  involved  in  it. 
It  is  to  be  remembered  that  there  is  not  even  a  limitation  as  to  the  value  in 
controversy  in  writs  to  the  state  courts  as  there  is  to  the  circuit  courts;  and  it 
follows  that  there  is  no  conceivable  case  so  insignificant  in  amount  or  unimpor- 
tant in  principle  that  a  perverse  and  obstinate  man  may  not  bring  it  to  this 
court  by  the  aid  of  a  sagacious  lawyer  raising  a  federal  question  in  the  record  — 
a  point  which  he  may  be  wholly  unable  to  support  by  the  facts,  or  which  he 
may  well  know  will  be  decided  against  him  the  moment  it  is  stated.  But  he 
obtains  his  object  if  this  court,  when  the  case  is  once  open  to  re-examination 
on  account  of  that  question,  must  decide  all  the  others  that  are  to  be  found  in 
the  record.  It  is  impossible  to  believe  that  congress  intended  this  result,  and 
equally  impossible  that  they  did  not  see  that  it  would  follow  if  they  intended  to 
open  the  cases  that  are  brought  here  under  this  section  to  re-examination  on  all 
the  points  involved  in  them  and  necessary  to  a  final  judgment  on  the  merits. 

The  twenty-fifth  section  of  the  act  of  1789  has  been  the  subject  of  innu- 
merable decisions,  some  of  which  are  to  be  found  in  almost  every  volume  of  the 
reports  from  that  year  down  to  the  present.  Those  form  a  system  of  appellate 
jurisprudence  relating  to  the  exercise  of  the  appellate  power  of  this  court  over 
the  courts  of  the  states.  That  system  has  been  based  upon  the  fundamental 
principle  that  this  jurisdiction  was  limited  to  the  correction  of  errors  relating 
solely  to  federal  law.  And  though  it  may  be  argued  with  some  plausibility 
that  the  reason  of  this  is  to  be  found  in  the  restrictive  clause  of  the  act  of 
1789,  which  is  omitted  in  the  act  of  1867,  j^et  an  examination  of  the  cases  will 
show  that  it  rested  quite  as  much  on  the  conviction  of  this  court  that  without 
that  clause,  and  on  general  principles,  the  jurisdiction  extended  no  further. 
It  requires  a  very  bold  reach  of  thought,  and  a  readiness  to  impute  to  congress 
a  radical  and  hazardous  change  of  a  policy  vital  in  its  essential  nature  to  the 
independence  of  the  state  courts,  to  believe  that  that  body  contemplated,  or 
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intended,  what  is  claimed  by  the  mere  omission  of  a  clause  in  the  substituted 
s.atute,  which  may  well  be  held  to  have  been  superfluous,  or  nearly  so,  in  the 
old  one. 

§  873.  Increased  jurisdiction  conferred  upon  the  lower  courts^  not  on  the 
sujprente  court. 

Another  consideration,  not  without  weight  in  seeking  after  the  intention  of 
congress,  is  found  in  the  fact  that  where  that  body  has  clearly  shown  an  inten- 
tion to  bring  the  whole  of  a  case  which  arises  under  the  constitutional  provis- 
ion as  to  its  subject  matter  under  the  jurisdiction  of  a  federal  court,  it  has 
conferred  its  cognizance  on  federal  courts  of  original  jurisdiction  and  not  on 
the  supreme  court.  It  is  the  same  clause  and  the  same  language  which  declares 
in  the  constitution  that  the  judicial  power  shall  extend  to  cases  arising  under 
the  constitution,  laws  and  treaties  of  the  United  States  and  to  cases  of  admi- 
ralty and  maritime  jurisdiction.  In  this  same  act  of  1789  the  jurisdiction  in 
admiralty  and  maritime  cases  is  conferred  on  the  district  courts  of  the  United 
States,  and  is  made  exclusive.  Congress  has,  in  like  manner,  conferred  upon 
the  same  court  exclusive  original  jurisdiction  in  all  cases  of  bankruptcy. 
Upon  the  circuit  court  it  has  conferred  jurisdiction  with  exclusive  reference  to 
mattera  of  federal  law,  without  regard  to  citizenship,  either  originally  or  by  re- 
moval from  the  state  courts  in  cases  of  conflicting  titles  to  land  under  grants 
from  different  states.  1  Stat,  at  Large,  89.  In  cases  arising  under  the  patent 
laws.  16  id.,  206,  215.  In  suits  against  banking  associations  organized  under 
the  laws  of  the  United  States.  13  id.,  116.  In  suits  against  individuals  on  ac- 
count of  acts  done  under  the  revenue  laws  of  the  United*  States.     Act  of  March 

2,  1833,  4  id.,  632;  and  act  of  July  13,  1866,  14  id.,  176.  In  suits  for  dam- 
ages for  depriving,  under  color  of  state  laws,  any  person  of  rights,  privileges 
or  immunities  secured  to  him  by  the  constitution  or  laws  of  the  United  States- 
Act  of  May  31,  1870,  16  id.,  114;  and  act  of  April  20, 1871,  17  id.,  13.  See, 
also,  for  removal  of  cases  of  similar  character  from  state  courts,  act  of  March 

3,  1S63,  12  id.,  756;  act  of  April  9, 1866,  14  id.,  46;  and  act  of  May  31,  1870, 
16  id.,  144.  The  acts  referred  to,  and  perhaps  others  not  enumerated,  show 
very  clearly  that  when  congress  desired  a  case  to  be  tried  on  all  the  issues  in- 
volved in  it  because  one  of  those  issues  was  to  be  controlled  by  the  constitu- 
tion, laws  or  treaties  of  the  United  States,  it  was  their  policy  to  vest  its 
cognizance  in  a  court  of  original  jurisdiction,  and  not  in  an  appellate  tribunal. 
And  we  think  it  equally  clear  that  it  has  been  the  counterpart  of  the  same 
policy  to  vest  in  the  supreme  court,  as  a  court  of  appeal  from  the  state  courts, 
a  jurisdiction  limited  to  the  questions  of  a  federal  character  which  might  be 
involved  in  such  cases. 

It  is  not  difficult  to  discover  what  the  purpose  of  congress  in  the  passage  of 
this  law  was.  In  a  vast  number  of  cases  the  rights  of  the  people  of  the  Union, 
as  they  are  administered  in  the  courts  of  the  states,  must  depend  upon  the 
construction  which  those  courts  gave  to  the  constitution,  treaties  and  laws  of 
the  United  States.  The  highest  courts  of  the  states  were  sufficiently  numerous, 
even  in  1789,  to  cause  it  to  be  feared  that,  with  the  purest  motives,  this  con- 
struction given  in  different  courts  would  be  various  and  conflicting.  It  was 
desirable,  however,  that  whatever  conflict  of  opinion  might  exist  in  those 
courts  on  other  subjects,  the  rights  which  depended  on  the  federal  laws  should 
be  the  same  everywhere,  and  that  their  construction  should  be  uniform.  This 
could  only  be  done  by  conferring  upon  the  supreme  court  of  the  United  States  — 
the  appellate  tribunal  established  by  the  constitution  —  the  right  to  decide  these 
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questions  finally  and  in  a  manner  which  would  be  conclusive  on  all  other 
courts,  state  or  national.  This  was  the  first  purpose  of  the  statute,  and  it  does 
not  require  that,  in  a  case  involving  a  variety  of  questions,  any  other  should 
be  decided  than  those  described  in  the  act. 

§  874.  The  act  of  1867  did  iwt  confer  upon  the  supreme  court  jurisdiction  of 
cmy  other  thanfederal  questions  involved  in  cases  hrought  hy  writ  of  error  from 
-state  courts. 

Secondly.  It  was  no  doubt  the  purpose  of  congress  to  secure  to  every  liti- 
gant whose  rights  depended  on  any  question  of  federal  law,  that  that  question 
should  be  decided  for  him  by  the  highest  federal  tribunal,  if  he  desired  it,  when 
the  decisions  of  the  state  courts  were  against  him  on  that  question.  That  rights 
of  this  character,  guarantied  to  him  by  the  constitution  and  laws  of  the  Union, 
should  not  be  left  to  the  exclusive  and  final  control  of  the  state  courts.  There 
may  be  some  plausibility  in  the  argument  that  these  rights  cannot  be  protected 
in  all  cases  unless  the  supreme  court  has  final  control  of  the  whole  case.  But 
the  experience  of  eighty-five  years  of  the  administration  of  the  law  under  the 
opposite  theory  would  seem  to  be  a  satisfactory  answer  to  the  argument.  It  is 
not  to  be  presumed  that  the  state  courts,  where  the  rule  is  clearly  laid  down 
to  them  on  the  federal  question,  and  its  influence  on  the  case  fully  seen,  will 
disregard  or  overlook  it,  and  this  is  all  that  the  rights  of  the  party  claiming 
under  it  require.  Besides,  by  the  very  terms  of  this  statute,  when  the  supreme 
court  is  of  opinion  that  the  question  of  federal  law  is  of  such  relative  impor- 
tance to  the  whole  case  that  it  should  control  the  final  judgment,  that  court 
is  authorized  to  render  such  judgment  and  enforce  it  by  its  own  process.  It 
cannot,  therefore,  be  maintained  that  it  is  in  any  case  necessary  for  the  security 
of  the  rights  claimed  under  the  constitution,  laws  or  treaties  of  the  United 
States  that  the  supreme  court  should  examine  and  decide  other  questions  not  of 
A  federal  character.  And  we  are  of  opinion  that  the  act  of  1867  does  not  con- 
fer such  a  jurisdiction.  This  renders  unnecessary  a  decision  of  the  question 
whether,  if  congress  had  conferred  such  authority,  the  act  would  have  been 
constitutional.  It  will  be  time  enough  for  this  court  to  inquire  into  the  exist- 
ence of  such  a  power  when  that  body  has  attempted  to  exercise  it  in  language 
which  make$  such  an  intention  so  clear  as  to  require  it. 

§  875.  The  opinions  of  the  supreme  courts  of  the  states  should  he  looked  to  in 
deciding  cases  brought  from  them  uhder  the  act  of  1867. 

The  omitted  clause  of  the  act  of  1789  declared  that  no  other  error  should  be 
regarded  as  a  ground  of  reversal  than  such  as  appears  on  the  face  of  the  record 
and  immediately  respects  the  before  mentioned  questions.  It  is  probable  that 
in  determining  whether  one  of  those  questions  was  actually  raised  and  decided 
in  the  state  court,  this  court  has  been  inclined  to  restrict  its  inquiries  too  much 
by  this  express  limitation  of  the  inquiry  "  to  the  face  of  the  record."  Williams 
V.  Norris,  12  Wheat,  117;  Eector  v.  Ashley,  6  Wall.,  142.  What  was  the 
record  of  a  case  was  pretty  well  understood  as  a  common  law  phrase  at  the 
time  that  statute  was  enacted.  But  the  statutes  of  the  states  and  new  modes 
of  proceedings  in  those  courts  have  changed  and  confused  the  matter  very 
much  since  that  time.  It  is  in  reference  to  one  of  the  necessities  thus  brought 
about  that  this  court  long  since  determined  to  consider  as  part  of  the  record  the 
opinions  delivered  in  such  cases  by  the  supreme  court  of  Louisiana.  Grand 
Gulf  Railroad  Co.  v.  Marshall,  12  How.,  165 ;  Cousin  v.  Blanc's  Executor,  19 
id.,  202.  And  though  we  have  repeatedly  decided  that  the  opinions  of  other 
state  courts  cannot  be  looked  into  to  ascertain  what  was  decided,  we  see  no 
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reason  why,  since  this  restriction  is  removed,  we  should  not  so  far  examine 
those  opinions,  when  properly  authenticated,  as  may  be  useful  in  determining 
that  question.  We  have  been  in  the  habit  of  receiving  the  certificate  of  the 
court  signed  by  its  chief  justice  or  presiding  officer  on  that  point,  though  not 
as  conclusive,  and  these  opinions  are  quite  as  satisfactory  and  may  more  prop- 
erly be  treated  as  part  of  the  record  than  such  certificates.  But  after  all,  the 
record  of  the  case,  its  pleadings,  bills  of  exceptions,  judgment,  evidence,  in 
short,  its  record,  whether  it  be  a  case  in  law  or  equity,  must  be  the  chief  foun- 
dation of  the  inquiry;  and  while  we  are  not  prepared  to  fix  any  absolute  limit 
to  the  sources  of  the  inquiry  under  the  new  act,  we  feel  quite  sure  it  was  not 
intended  to  open  the  sco}ie  of  it  to  any  loose  range  of  investigation. 

§  876.  Revieio  when  other  than  federal  queatioiia  are  involved. 

It  is  proper  in  this  first  attempt  to  construe  this  important  statute  as 
amended  to  say  a  few  words  on  another  point.  What  shall  be  done  by  this 
court  when  the  question  has  been  found  to  exist  in  the  record,  and  to  have  been 
decided  against  the  plaintiff  in  error,  and  rightfully  decided,  we  have  already 
seen,  and  it  presents  no  difficulties.  But  when  it  appears  that  the  federal 
question  was  decided  erroneously  against  the  plaintiff  in  error,  we  must  then 
reverse  the  case  undoubtedly,  if  there  are  no  other  issues  decided  in  it  than  that. 
It  often  has  occurred,  however,  and  will  occur  again,  that  there  are  other  points 
in  the  case  than  those  of  federal  cognizance,  on  which  the  judgment  of  the 
court  below  may  stand;  those  points  being  of  themselves  suflBcient  to  control 
the  case.  Or  it  may  be  that  there  are  other  issues  in  the  case,  but  they  are  not 
of  such  controlling  influence  on  the  whole  case  that  they  are  alone  sufficient  to 
support  the  judgment.  It  may  also  be  found  that  notwithstanding  there  are 
many  other  questions  in  the  record  of  the  case,  the  issue  raised  by  the  federal 
question  is  such  that  its  decision  must  dispose  of  the  whole  case.  In  the  two 
latter  instances  there  can  be  no  doubt  that  the  judgment  of  the  state  court 
must  be  reversed,  and  under  the  new  act  this  court  can  either  render  the  final 
judgment  or  decree  here,  or  remand  the  case  to  the  state  court  for  that  pur- 
pose. But  in  the  other  cases  supposed,  why  should  a  judgment  be  reversed  for 
an  error  in  deciding  the  federal  question,  if  the  same  judgment  must  be  ren- 
dered on  the  other  points  in  the  case?  And  why  should  this  court  reverse  a 
judgment  which  is  right  on  the  whole  record  presented  to  us;  or  where  the 
same  judgment  will  be  rendered  by  the  court  below,  after  they  have  corrected 
the  error  in  the  federal  question?  We  have  already  laid  down  the  rule  that  we 
are  not  authorized  to  examine  these  other  questions  for  the  purpose  of  deciding 
whether  the  state  court  ruled  correctly  on  them  or  not.  We  are  of  opinion 
that  on  these  subjects  not  embraced  in  the  class  of  questions  stated  in  the  stat- 
ute, we  must  receive  the  decisions  of  the  state  courts  as  conclusive.  But  when 
we  find  that  the  state  court  has  decided  the  federal  question  erroneously,  then 
to  prevent  a  useless  and  profitless  reversal,  which  can  do  the  plaintiff  in  error 
no  good,  and  can  only  embarrass  and  delay  the  defendant,  we  must  so  far  look 
into  the  remainder  of  the  record  as  to  see  whether  the  decision  of  the  federal 
question  alone  is  sufiicient  to  dispose  of  the  case  or  to  require  its  reversal;  or,, 
on  the  other  hand,  whether  there  exist  other  matters  in  the  record  actually  de- 
cided by  the  state  court  which  are  sufficient  to  maintain  the  judgment  of  that 
court,  notwithstanding  the  error  in  deciding  the  federal  question.  In  the  latter 
case  the  court  would  not  be  justified  in  reversing  the  judgment  of  the  state 
court.  But  this  examination  into  the  points  in  the  record  other  than  the  federal 
question  is  not  for  the  purpose  of  determining  whether  the}'  were  correctly  or 
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erroneously  decided,  but  to  ascertain  if  any  such  have  been  decided,  and  their 
suflSciency  to  maintain  the  final  judgment,  as  decided  by  the  state  court.  Beyond 
this  we  are  not  at  liberty  to  go,  and  we  can  only  go  this  far  to  prevent  the  in- 
justice of  reversing  a  judgment  which  must  in  the  end  be  re-affirmed,  even  in 
this  court,  if  brought  here  again  from  the  state  court  after  it  has  corrected  its 
error  in  the  matter  of  federal  law. 

§  877.  Statement  of  the  different  elements  of  jurisdiction  under  the  act  of 
1867. 

Finally,  we  hold  the  following  propositions  on  this  subject  as  flowing  from 
the  statute  as  it  now  stands: 

1.  That  it  is  essential  to  the  jurisdiction  of  this  court  over  the  judgment  of 
a  state  court,  that  it  shall  appear  that  one  of  the  questions  mentioned  in  the  act 
must  have  been  raised  and  presented  to  the  state  court. 

2.  That  it  must  have  been  decided  by  the  state  court,  or  that  its  decision  was 
necessary  to  the  judgment  or  decree  rendered  in  the  case. 

3.  That  the  decision  must  have  been  against  the  right  claimed  or  asserted  by 
plaintiff  in  error  under  the  constitution,  treaties,  laws  or  authority  of  the 
United  States. 

4.  These  things  appearing,  this  court  has  jurisdiction,  and  must  examine  the 
judgment  so  far  as  to  enable  it  to  decide  whether  this  claim  of  right  was  cor- 
rectly adjudicated  by  the  state  court. 

6.  If  it  finds  that  it  was  rightly  decided,  the  judgment  must  be  affirmed. 

6.  If  it  was  erroneously  decided  against  plaintiff  in  error,  then  this  court 
must  further  inquire  whether  there  is  any  other  matter  or  issue  adjudged  by 
the  state  court,  which  is  sufficiently  broad  to  maintain  the  judgment  of  that 
court,  notwithstanding  the  error  in  deciding  the  issue  raised  by  the  federal 
question.  If  this  is  found  to  be  the  case,  the  judgment  must  be  affirmed  with- 
out inquiring  into  the  soundness  of  the  decision  on  such  other  matter  or  issue. 

7.  But  if  it  be  found  that  the  issue  raised  by  the  question  of  federal  law  is 
of  such  controlling  character  that  its  correct  decision  is  necessary  to  any  final 
judgment  in  the  case,  or  that  there  has  been  no  decision  by  the  state  court  of 
any  other  matter  or  issue  which  is  sufficient  to  maintain  the  judgment  of  that 
court  without  regard  to  the  federal  question,  then  this  court  will  reverse  the 
judgment  of  the  state  court,  and  will  either  render  such  judgment  here  as  the 
state  court  should  have  rendered,  or  remand  the  case  to  that  court,  as  the  cir- 
cumstances of  the  case  may  require. 

Applying  the  principles  here  laid  down  to  the  case  now  before  the  court,  we 
iire  of  opinion  that  this  court  has  jurisdiction,  and  that  the  judgment  of  the 
bupreme  court  of  Tennessee  must  be  affirmed. 

Statement  of  Facts. —  The  suit  was  a  bill  in  chancery  brought  by  Murdock 
and  others  against  the  city  of  Memphis  to  have  a  decree  establishing  their 
right  in  certain  real  estate  near  that  city.  The  United  States  having  deter- 
mined to  build  a  navy  yard  at  Memphis,  about  the  year  184:4:,  or  previous 
^thereto,  the  city  of  Memphis,  on  the  lith  day  of  September  of  that  year,  con- 
veyed to  the  United  States  the  land  in  controversy  by  an  ordinary  deed  of 
general  warrant}^  expressing  on  its  face  the  consideration  of  $20,000  paid,  and 
designating  no  purpose  for  which  the  land  was  conveyed.  After  retaining  pos- 
session of  the  land  for  about  ten  years  without  building  a  navy  yard,  the 
United  States  abandoned  that  purpose,  and  by  an  act  approved  August  5, 
1854,  ceded  the  property  to  the  city  of  Memphis,  by  its  corporate  name,  for  the 
use  and  benefit  of  said  city.     The  plaintiffs  m  error,  by  their  bill,  allege  that 
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the  title  was  originally  conveyed  to  the  city  of  Memphis,  in  trust,  for  certain 
purposes,  including  that  of  having  a  navy  yard  built  on  it  by  the  United 
States;  that  when  the  title  reverted  to  the  city  by  reason  of  the  abandonment 
of  the  place  as  a  navy  yard  by  the  United  States,  and  the  act  of  congress  afore- 
said, the  city  received  the  title  in  trust  for  the  original  grantors,  who  are  the 
plaintiffs,  or  who  are  represented  by  plaintiffs.  A  demurrer  to  the  bill  was 
filed.  Also  an  answer  denying  the  trust  and  pleading  the  statute  of  limita- 
tions. On  the  hearing  the  bill  was  dismissed,  and  this  decree  was  affirmed  by 
the  supreme  court  of  the  state.  The  complainants,  in  their  bill,  and  through- 
out the  case,  insisted  that  the  effect  of  the  act  of  1854  was  to  vest  the  title  ia 
the  mayor  or  aldermen  of  the  city  in  trust  for  them. 

It  may  be  very  true  that  it  is  not  easy  to  see  anything  in  the  deed  by  which 
the  United  States  received  the  title  from  the  city,  6r  the  act  by  which  they 
ceded  it  back,  which  raises  such  a  trust,  but  the  complainants  claimed  a  right 
under  this  act  of  the  United  States,  which  was  decided  against  them  by  the 
supreme  court  of  Tennessee,  and  this  claim  gives  jurisdiction  of  that  question, 
to  this  court.  But  we  need  not  consume  many  words  to  prove  that  neither  by 
the  deed  of  the  city  to  the  United  States,  which  is  an  ordinary  deed  of  bargain 
and  sale  for  a  valuable  consideration,  nor  from  anything  found  in  the  act  of 
1854,  is  there  any  such  trust  to  be  inferred.  The  act,  so  far  from  recognizing 
or  implying  any  such  trust,  cedes  the  property  to  the  mayor  and  aldermen ybr 
the  vse  of  the  city.  We  are,  therefore,  of  opinion  that  this,  the  only  federal 
question  in  the  case,  was  rightly  decided  by  the  supreme  court  of  Tennessee. 
But  conceding  this  to  be  true,  the  plaintiffs  in  error  have  argued  that  the  court 
having  jurisdiction  of  the  case  must  now  examine  it  upon  all  the  questions 
which  affect  its  merits;  and  they  insist  that  the  conveyance  by  which  the  city 
of  Memphis  received  the  title  previous  to  the  deed  from  the  city  to  the  govern- 
ment, and  the  circumstances  attending  the  making  of  the  former  deed,  are  such 
that,  when  the  title  reverted  to  the  city,  a  trust  was  raised  for  the  benefit  of 
plaintiffs. 

After  what  has  been  said  in  the  previous  part  of  this  opinion,  we  need  discuss, 
this  matter  no  further.  The  claim  of  right  here  set  up  is  one  to  be  determined 
by  the  general  principles  of  equity  jurisprudence,  and  is  unaffected  by  anything 
found  in  the  constitution,  laws  or  treaties  of  the  United  States;  Whether  de- 
cided well  or  otherwise  by  the  state  court,  we  have  no  authority  to  inquire. 
According  to  the  principles  we  have  laid  down  as  applicable  to  this  class  of 
cases,  the  judgment  of  the  supreme  court  of  Tennessee  must  be  affirmed. 

Justices  Clifford,  Swayne  and  Bbadley  dissented,  on  the  ground  that  if  the 
record  presents  a  federal  question,  and  that  question  was  decided  erroneously, 
it  is  the  duty  of  the  court  to  decide  the  whole  merits  of  the  controversy,  and 
to  affirm  or  reverse  the  judgment  of  the  state  court.  Mr.  Justice  Bradley 
took  the  further  ground  that  there  was  no  jurisdictional  question  involved  in 
the  case. 

MILLINGAR  v.  HARTUPEB. 
(6  Wallace,  258-262.    1867.) 

Error  to  the  Supreme  Court  of  Pennsylvania. 

Statement  of  Facts. —  Hartupee  brought  a  suit  against  Millingar  as  ga^ 
nishee,  claiming  certain  money  in  his  hands  as  the  property  of  Gearing.  The 
money  was  the  proceeds  of  cotton  captured,  and  released  to  Millingar  by  the 
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district  court.  The  suit,  which  was  in  a  state  court,  resulted  in  a  judgment 
against  Millingar,  and  the  judgment  was  aflBrmed  in  the  supreme  court.  That 
tribunal  decided,  among  other  things,  that  the  order  of  the  district  court  re- 
leasing the  cotton  and  directing  its  delivery  to  Millingar  did  not  vest  in  him 
any  title  of  ownership.  This  writ  of  error  was  brought  by  Millingar  under 
the  twenty-fifth  section  of  the  judiciary  act. 

Opinion  by  Chase,  C.  J. 

It  is  insisted  in  behalf  of  the  defendant  in  error  that  the  question  raised  and 
decided  by  the  supreme  court  of  Pennsylvania  does  not  bring  the  case  withm 
either  of  the  classes  of  which  this  court  has  jurisdiction  under  the  twenty-fifth 
section  of  the  judiciary  act;  and  this  must  be  admitted  unless  it  can  be  main- 
tained that  the  question  was  upon  the  validity  of  an  authority  exercised  under 
the  United  States,  and  that  the  decision  was  against  its  validity.  It  is  clear 
that  the  case  does  not  come  under  any  other  of  the  descriptions  of  the  twenty- 
fifth  section.  It  seems  equally  clear  that  the  authority  of  the  district  court  to 
direct  the  release  was  not  drawn  in  question. 

§  878.  An  ^'  authority  J  ^  as  ttsed  in  the  tw&ivty-jifih  section  of  the  judiciary 
act^  18  one  derived  from  competent  governmental  power. 

Was,  then,  the  authority  of  Millingar  over  the  cotton  an  authority  exercised 
under  the  United  States  in  virtue  of  the  release  so  directed?  Something  more- 
than  a  bare  assertion  of  such  an  authority  seems  essential  to  the  jurisdiction 
of  this  court.  The  authority  intended  by  the  act  is  one  having  a  real  exist- 
ence, derived  from  competent  governmental  power.  If  a  diflFerent  construction 
had  been  intended,  congress  would  doubtless  have  used  fitting  words.  The 
act  vrould  have  given  jurisdiction  in  cases  of  decisions  against  claims  of  author- 
ity under  the  United  States.  In  respect  to  the  question  we  are  now  consider- 
ing, "authority"  stands  upon  the  same  footing  with  "treaty"  or  "statute.'^ 
If  a  right  were  claimed  under  a  treaty  or  statute,  and  on  looking  into  the 
record  tt  should  appaar  that  no  such  treaty  or  statute  existed  or  was  in  force,, 
it  would  hardly  be  insisted  that  this  court  could  review  the  decision  of  a  state 
court  that  the  right  claimed  did  not  exist.  In  the  case  before  us  Millingar 
claimed  authority  under  an  order  of  the  district  court.  On  looking  at  the 
order,  we  find  that  it  does  not  purport  to  confer  any  authority  whatever  upon 
him.  It  simply  relieved  the  cotton  from  the  claim  of  the  government.  He- 
claimed  to  be  owner  of  it,  and  the  order  allowed  him  to  take  possession.  But 
the  court  did  not  pass  on  the  question  of  ownership  or  right  of  possession.  It 
left  him,  in  these  respects,  precisely  where  he  would  have  been  if  the  cotton 
had  come  into  his  possession  without  capture,  and  without  any  proceeding  on» 
the  part  of  the  government  to  subject  it  to  forfeiture.  In  that  case  he  would 
certainly  have  had  no  "  authority  under  the  United  States."  We  think  he  had 
as  little  through  the  proceedings  of  the  court. 

§  879.  Where  there  is  no  question  as  to  the  validity ^  hut  only  as  to  the  existencey 
of  a/n  authority^  the  supreme  court  has  no  jurisdiction. 

In  many  cases  the  question  of  the  existence  of  an  authority  is  so  closely 
connected  with  the  question  of  its  validity  that  the  court  will  not  undertake 
to  separate  them,  and  in  such  cases  the  question  of  jurisdiction  will  not  be  con- 
sidered apart  from  the  question  upon  the  merits,  or  except  upon  hearing  in 
regular  order.  But  where,  as  in  this  case,  the  single  question  is  not  of  the 
validity  but  of  the  existence  of  an  authority,  and  we  are  fully  satisfied  that 
there  was,  and  could  have  been,  no  decision  in  the  state  court  against  any 
authority  under  the  United  States  existing  in  fact,  and  that  we  have,  therefore^, 
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no  jurisdiction  of  the  cause  brought  here  by  writ  of  error,  we  can  perceive  no 
reason  for  retaining  it  upon  the  docket.  The  motion  for  dismissal  must  there- 
fore be  allowed.  Gill  v.  Oliver's  Executors,  11  How.,  546;  Williams  v.  Oliver, 
12  id.,  119;  Lewis  v.  Campau,  3  Wall.,  106;  Boggs  v.  Mining  Co.,  3  id.,  309. 

OCEAN  INSURANCE  COMPANY  v.  POLLEYS. 
(13  Peters,  167-105.    1889.) 

Opinion  by  Mr.  Justice  Stoey. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  judicial  court 
of  the  state  of  Maine.  The  original  action  was  assumpsit  on  a  policy  of  insur- 
ance, dated  the  17th  of  June,  1833,  whereby  the  Ocean  Insurance  Company  in- 
sured $3,000  on  the  schooner  Mary,  owned  by  PoUeys,  at  sea  or  in  port,  for  the 
terra  of  one  year,  commencing  the  risk  on  the  11th  of  July,  1833,  at  noon,  and 
ending  the  11th  of  July,  1834,  at  noon.  The  schooner  was  totally  lost  by  the 
perils  of  the  sea  on  the  10th  of  June,  1834,  while  the  policy  was  in  force.  At 
the  trial,  on  the  general  issue,  it  appeared  in  evidence  that  a  sloop  was  built  in 
1816,  and  enrolled  by  the  name  of  Sophronia,  and  was  again  enrolled  in  the 
custom-house  in  Portland,  by  the  same  name,  on  the  24th  of  March,  1822. 
The  schooner  Mary  was  built  upon  the  keel,  floor  timbers  and  naval  timbers  of 
the  said  sloop  Sophronia,  the  size  was  enlarged  nearly  twelve  tons,  and  the 
name  of  Mary  was  given  to  her  after  being  so  enlarged;  and  this  was  known 
to  the  insurance  company  at  the  time  of  executing  the  policy.  A  certificate  of 
one  Mark  Leavit  was  procured  by  PoUeys,  and  presented  to  the  custom-house 
to  obtain  an  enrollment  of  the  schooner  Mary,  without  any  fraudulent  intent  to 
deceive  or  defraud,  but  with  fair  and  honest  intentions,  as  the  jury  believed.  But 
the  enrollment  of  the  Sophronia  was  not  first  surrendered  and  delivered  up  at  the 
custom-house  before  the  issuing  of  the  enrollment  of  the  Mary,  on  the  3d  of  June, 
1833.  Upon  these  facts,  which  appear  upon  the  bill  of  exceptions  taken  at  the 
trial,  the  counsel  for  the  insurance  company  objected  to  the  admission  in  evi- 
dence of  the  said 'enrollment  of  the  Mary  of  the  3d  of  June,  1833,  as  contrary 
to  the  laws  of  the  United  States;  but  the  judge  who  sat  at  the  trial  overruled 
the  objection,  and  the  enrollment  was  admitted.  The  same  counsel  further  in- 
sisted that  the  said  schooner,  on  the  voyage  on  which  she  was  lost,  was  sailing 
under  circumstances  rendering  her  liable  to  forfeiture  for  a  violation  of  the  laws 
of  the  United  States;  and  that  therefore  a  policy  on  a  vessel  pursuing  such  a 
voyage  was  not  valid,  or  legal  and  binding.  But  the  said  judge  also  overruled 
this  objection  as  insulBcient  to  bar  the  action.  Other  points  arose  at  the  trial, 
upon  which,  however,  it  is  unnecessary  for  us  to  dwell;  because  they  are  in  no 
shape  cognizable  by  this  court  in  the  exercise  of  its  appellate  jurisdiction  over 
the  judgments  and  decrees  of  the  state  courts  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  c.  20.  The  jury  found  a  verdict  for  the  plaintiff 
(Polleys),  which  was  confirmed  by  the  whole  court;  and  judgment  passed 
thereon  accordingly  for  him. 

§  880.  To  give  ju7'isdiction  under  section  25 ^  the  record  must  show  a  decis^ion 
against  the  right  claimed. 

Two  questions  have  been  argued  before  us.  The  first  is,  whether  upon  the 
face  of  the  record  any  case  is  made  out  for  the  exercise  of  the  appellate  juris- 
Jiction  of  this  court  under  the  twenty-fifth  section  of  the  act  of  1789,  c.  20. 
The  next  is,  whether  the  state  court  has  in  fact  misconstrued  the  laws  of  the 
United  States-  upon  the  points  in  controversy  at  the  trial  to  the  prejudice  of 
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the  insurance  company.  In  our  judgment  it  is  wholly  unnecessary  to  consider 
the  last  question,  because  we  are  of  opinion  that  upon  the  face  of  the  record 
no  case  is  shown  for  the  exercise  of  the  appellate  jurisdiction  of  this  court* 
The  only  clause  of  the  twenty-fifth  section  of  the  judiciary  act  of  1789,  c.  20, 
conferring  this  appellate  jurisdiction,  which  is  applicable  to  the  present  case^  is 
that  where  there  is  drawn  in  question  in  the  state  court  the  construction  of  a 
clause  of  a  statute  of  the  United  States,  and  the  decision  of  the  state  court  is 
against  the  title,  right,  privilege  or  exemption  set  up  or  claimed  by  either 
party,  under  that  clause  of  the  statute.  The  settled  construction  of  this  court 
is  that,  to  bring  any  case  within  the  reach  of  the  twenty-fifth  section,  it  must 
appear  upon  the  face  of  the  record  of  the  state  court,  either  by  express  terms, 
or  by  clear  and  necessary  intendment,  that  the  question  did  actually  arise  in  the 
state  court,  not  that  it  might  have  arisen,  or  have  been  applicable  to  the  case; 
and  that  the  question  was  actually  decided,  not  that  it  might  have  been  decided 
by  the  state  court  against  the  title,  right,  or  privilege,  or  exemption  set  up  by 
the  party.  If,  therefore,  the  decision  made  by  the  state  court  is  upon  the  face 
of  this  record  entirely  consistent  with  the  construction  of  the  statute  contended 
for  by  the  party  appellant,  no  case  is  made  out  for  the  exercise  of  the  appellate 
jurisdiction  of  this  court. 

Let  us  now  apply  this  doctrine  to  the  circumstances  of  the  present  case.  The 
first  objection  was  to  the  admission  of  the  enrollment  of  the  Mary  as  evidence 
to  the  jury  upon  the  ground  that  it  was  "contrary  to  the  laws  of  the  United 
States,"  meaning,  undoubtedly,  that  it  was  obtained  contrary  to  the  require- 
ments of  the  act  of  congress  (1  Stats,  at  Large,  287)  concerning  the  registering 
and  recording  of  ships  or  vessels,  passed  on  the  31st  of  JDecember,  1792,  c.  45, 
That  act,  in  the  fourteenth  section,  provides,  among  other  things^  that  when  any 
ship  or  vessel  which  shall  have  been  registered  pursuant  to  the  act  shall  be 
Altered  in  form  or  burden  by  being  lengthened  or  built  upon,  or  from  one  de- 
nomination to  another,  by  the  mode  or  method  of  rigging  or  fitting,  the  ship  or 
vessel  shall  be  registered  anew  by  her  former  name,  otherwise  she  shall  cease  to 
be  deemed  a  ship  or  vessel  of  the  United  States ;  and  upon  her  being  registered 
anew,  the  former  certificate  of  registry  is  to  be  delivered  up  to  the  collector, 
and  if  not  so  delivered  up,  except  where  it  is  destroyed  or  lost  or  unintention- 
ally mislaid,  the  owner  is  liable  to  the  forfeiture  of  $500.  Now,  it  is  observ- 
able that  the  present  policy  contains  no  warrant  or  representation  of  the 
national  character  of  the  Mary,  and  therefore  the  only  assignable  reason  for 
oflferingthe  new  enrollment  (as  it  is  called),  meaning  the  new  certfficate  of  reg- 
istry, in  evidence  was  to  establish  the  ownership  of  the  vessel  to  be  in  PoUeys. 
For  this  purpose  it  was  clearly  admissible,  however  irregularly  or  wrongfully 
this  enrollment  may  have  been  obtained  at  the  custom-house.  The  court  might, 
therefore,  very  properly  have  admitted  the  paper  in  evidence  for  this  purpose, 
and,  for  aught  that  appears  on  the  record,  actually  did  so,  without  in  the  slightest 
degree  contesting  that  it  had  been  obtained  contrary  to  the  laws  of  the  United 
States.  In  this  view,  as  a  matter  of  evidence  proper  for  the  consideration  of 
the  jury  on  the  question  of  ownerehip,  it  is  clear  that  the  decision  does  not  fall 
within  the  appellate  jurisdiction  of  this  court,  under  the  twenty-fifth  section  of 
the  act  of  1789,  already  referred  to. 

§  881.  if  it  appears  that  the  decision  was  or  might  have  been  made  on 

other  groxmds^  the  s^iprem^  court  has  no  jurisdiction. 

Then  as  to  the  other  point.  The  objection  made  by  the  counsel  for  the  in- 
surance company  was,  that  the  schooner  (Mary),  on  the  voyage  on  which  she 
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was  lost,  was  sailing  under  circumstances  rendering  her  liable  to  forfeiture  for 
iEii  violation  of  the  laws  of  the  United  States;  and  that  therefore  a  policy  on  a 
vessel  pursuing  such  a  voyage  was  not  valid,  or  legal  and  binding.  But  the 
judge  also  overruled  this  objection  as  insufficient  to  bar  the  action.  The  objec- 
tion was  founded  on  the  twenty-seventh  section  of  the  ship  registry  act  of 
1792,  c.  45,  above  referred  to,  which  declares  that  if  any  certificate  of  regis- 
try  or  record  shall  be  fraudulently  or  knowingly  used  for  any  ship  or  vessel 
not  then  actually  entitled  to  the  benefit  thereof,  according  to  the  true  intent  of 
this  act,  such  ship  or  vessel  shall  be  forfeited  to  the  United  States,  with  her 
tackle,  apparel  and  furniture.  The  objection,  then,  as  insisted  on  by  the  coun- 
sel for  the  insurance  company  involved  two  distinct  propositions.  The  first 
was  that  the  schooner  was  sailing  on  the  voyage  under  circumstances  which 
rendered  her  liable  to  forfeiture.  The  second  was  that  the  policy  on  her  was 
therefore  void.  Now,  the  first  might  have  been  most  fully  admitted  by  the 
court,  and  yet  the  second  have  been  denied,  upon  the  ground  that  the  policy 
was  a  lawful  contract  in  itself,  and  only  remotely  connected  with  the  illegal 
use  of  the  certificate  of  registry,  and  in  no  respect  designed  to  aid,  assist  or 
advance  any  such  illegal  purpose.  We  all  know  that  there  are  cases  where  a 
contract  may  be  valid,  notwithstanding  it  is  remotely  connected  with  an  inde- 
pendent illegal  transaction,  which,  however,  it  is  not  designed  to  aid  or  pro- 
mote. The  case  of  Armstrong  v.  Toler,  11  Wheat.,  258,  presented  a  question 
of  this  sort,  and  was  decided  in  favor  of  such  a  contract.  But  cases  might 
easily  be  put  where  the  doctrine  itself  would  admit  of  a  far  more  simple  and 
easy  illustration.  Suppose  the  Mary  had  been  repaired  in  port,  and  the  ship- 
wrights had  known  the  circumstances  under  which  she  had  obtained  the  new 
certificate  of  registry,  would  they,  in  consequence  of  such  knowledge  alone, 
have  lost  their  title  to  recover  for  their  own  work  and  labor?  Suppose  a  vessel 
had  been  actually  forfeited  by  some  antecedent  illegal  act,  are  all  contracts  for 
her  future  employment  void,  although  there  is  no  illegal  object  in  view,  and  the 
forfeiture  may  never  be  enforced  ? 

In  order  to  bring  the  present  case  within  the  jurisdiction  of  this  court,  it 
must  clearly  appear  on  the  face  of  the  record  that  the  state  court  did  decide- 
against  the  construction  of  the  laws  of  the  United  States  insisted  on  by  the  in- 
surance company;  for  if  the  court  did  decide  in  favor  of  that  construction, 
and  yet  held  the  policy  valid  upon  other  grounds  consistently  with  that  decis- 
ion, we  have  nothing  to  do  with  the  latter  point,  and  have  no  right  to  inquire- 
whether  it  w/is  a  just  application  of  the  general  principles  of  commercial  law 
or  not.  Now,  so  far  is  it  from  appearing  on  the  face  of  the  record  that  the 
state  court  decided  against  the  construction  of  the  laws  of  the  United  States 
insisted  on  by  the  insurance  company,  that  the  contrary  may  be  fairly  inferred 
from  the  language  of  the  court  in  overruling  the  objection.  The  objection  was 
overruled  as  "  insufficient  to  bar  the  action;"  that  is,  the  action  on  the  policy 
was  still  maintainable,  notwithstanding  the  Mary  "  was  sailing  under  circum- 
stances rendering  her  liable  to  a  forfeiture  for  a  violation  of  the  laws  "  of  the 
United  States. 

§  882.  — — tlie  supreme  court  cannot  resort  to  inferences  and  conjectures. 
In  the  exercise  of  the  appellate  jurisdiction  of  this  court  over  the  decisions  of 
state  courts,  we  are  not  at  liberty  to  resort  to  forced  inferences  and  conjectural 
reasonings,  or  possible  or  even  probable  suppositions  of  the  points  raised  and 
actually  decided  by  those  courts.  We  must  see  plainly  that  the  decision  was: 
either  directly  made  of  some  matter  within  the  purview  of  the  twenty-fifth. 
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section  of  the  act  of  1789,  or  that  the  decision  could  not  have  been  what  it 
was  without  necessarily  involving  such  a  matter.  In  the  present  case  we  can 
arrive  upon  the  record  at  no  such*  conclusion.  The  consequence  is,  that  the 
cause  must  be  dismissed  for  want  of  jurisdiction. 

§  883.  The  opinion  of  the  court  is  no  part  of  the  record^  and  cannot  he  uaed 
to  determine  the  question  of  jurisdiction. 

We  have  been  furnished  with  a  copy  of  the  opinion  of  the  learned  judges  in 
the  state  court  in  this  very  case,  and  we  are  gratified  in  finding  that  it  abund- 
antly confirms  the  deductions  which  we  have  drawn  from  the  record.  But  it 
is  proper  to  add,  that  that  opinion,  if  it  had  been  otherwise,  could  not  have  had 
any  influence  upon  our  present  opinion,  since  it  constitutes  no  part  of  the 
record ;  and  it  is  to  the  record,  and  the  record  only,  that  we  can  resort  to  as- 
certain our  appellatlB  jurisdiction  in  cases  of  this  sort.  The  writ*  of  error  is 
accordingly  dismissed  for  want  of  jurisdiction. 

BROWN  V.  ATWELL. 
(2  Otto,  827-330.     1875.) 

Error  to  the  Supreme  Court  of  JSTew  York. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  Scott  brought  this  action  against  Brown  &  Stone  in 
the  supreme  court  of  Kensselaer  county,  New  York,  alleging  in  his  complaint 
that  one  Neer  was  the  owner  of  a  patent  for  a  certain  improvement  in  fire- 
places and  stoves;  that  Neer  had  transferred  the  patent  to  Scott,  who  was  the 
owner  thereof;  that  Brown  &  Stone,  being  partners  engaged  in  the  sale  of 
patent-rights,  and  having  made  sales  of  this  patent  while  it  belonged  to  Neer, 
continued  to  do  so  after  its  transfer  to  him,  for  which  they  had  never  accounted. 
He  asked  for  an  account  and  judgment  for  such  an  amount  as  should  be  found 
due.  Brown  &  Stone  answered,  denying  generally  all  the  allegations  in  the 
complaint.  Stone  having  died,  his  death  was  suggested  on  the  record ;  and, 
the  cause  proceeding  against  Brown,  the  issues  were  referred  by  stipulation  of 
the  parties  to  a  referee  for  trial.  The  referee,  having  heard  the  case,  reported 
that  Scott  was  the  owner  of  the  patent;  that  Brown  &  Stone  had  made  sales 
of  the  patent  in  different  localities;  and  that  Brown,  as  survivor,  was  bound 
to  account  to  Scott  for  the  proceeds  of  the  sales.  After  the  testimony  on  the 
part  of  the  plaintiff  was  all  in  before  the  referee,  Brown  moved  for  a  non-suit, 
assigning  for  cause,  among  others,  "  that  under  the  acts  of  congress  of  the 
United  States  concerning  letters  patent,  and  especially  the  patent  act  of  1836, 
and  especially  section  11  of  that  act,  Scott's  title,  interest  and  rights  were  un- 
affected by  the  sales  made  by  Neer  and  by  Stone  as  his  attorney,  and  therefore 
that  plaintiff  has  no  claim  herein  based  on  any  such  sale."  The  referee  denied 
the  motion.  Brown  excepted,  and  then  proceeded  with  his  own  testimony. 
No  other  question  was  made  before  the  referee  as  to  the  effect  of  the  patent 
laws  upon  the  rights  of  the  parties.  Numerous  exceptions  were  taken  to  the 
report,  but  not  one  of  them  presented  directly  any  question  under  these  laws. 
The  ruling  of  the  referee  on  the  motion  for  the  non-suit  was  not  mentioned  as 
one  of  the  exceptions.  A  judgment  was  entered  against  Brown  at  the  special 
term  upon  the  report,  from  which  an  appeal  was  taken  to  the  general  term, 
where  it  was  aflBrmed.  The  record  does  not  show  that  any  question  under  the 
patent  laws  was  presented  or  decided  in  that  court.     From  the  judgment  at 
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the  general  term  an  appeal  was  taken  to  the  court  of  appeals,  where  that  judg- 
ment was  affirmed. 

After  the  judgment  was  rendered  in  the  court  of  appeals,  the  following  entry- 
was  made  as  part  of  the  record  of  that  court,  to  wit:  "  On  the  argument  of 
the  appeal  herein  before  this  court,  it  was  claimed  by  said  appellant  Browa 
that  the  act  of  congress  of  the  United  States,  commonly  called  the  patent  act 
of  1836,  and  especially  section  11  of  said  act,  governed  and  determined  the 
eflfectof  the  several  transfers  appearing  in  this  case  relative  to  the  letters-patent 
issued  to  Neer,  and  determined  the  right  in  said  patent  of  all  concerned  there- 
with; and  that  by  said  act  and  section  11,  and  the  application  thereof  to  the 
facts  shown  by  the  record  herein,  Scott,  at  the  times  of  the  sales  and  deeds 
for  proceeds  whereof  judgment  was  recovered  herein,  owned  only  an  undi- 
vided half  of  said  patent,  and  Morrison  owned  the  other  half,  and  that  Morri- 
son owned  and  retained  an  equal  interest  with  Scott  in  such  proceeds ;  and  that 
'  the  decision  herein  that  Scott  was  owner  of  said  patent  at  the  times  of  said 
sales  and  deeds,  and  his  recovery  herein  as  such  owner,,  were  therefore  errone- 
ous; and  further  it  wds  claimed  by  said  appellant  that  under  said  patent  act 
and  section  11  thereof,  said  sales  and  deeds  did  not  per  se^  or  in  connection  with 
any  facts  shown  by  the  record,  affect  Scott  or  his  interest  in  said  patent,  and 
that  said  recovery  was  therefore  erroneous,  and  the  decision  of  this  court  was 
against  the  said  claims,  and  each  thereof,  thus  made  by  said  appellant;  and  for 
the  particulars  and  grounds  of  such  decision  reference  is  hereby  made  to  the 
opinion  of  this  court,  per  Justice  Folger,  which  is  hereby,  for  the  purposes 
hereof,  made  a  part  of  the  said  record." 

§  884.  Opinion  and  certificate  considered. 

In  the  opinion  to  which  reference  is  made,  and  which  is  therefore  to  be  read 
as  part  of  and  in  connection  with  this  certificate,  it  is  said,  "  Whether  by  this 
permission  or  agreement  given  by  Morrison  to  Neer,  the  latter  and  his  assigns 
could  make  a  good  title  for  the  whole  of  the  patent-right  to  a  vendee  thereof, 
is  not  the  question  just  here,  but  whether  Scott  got  by  the  paper  from  Morrison 
to  Neer,  and  by  that  from  Neer  to  him,  the  right  to  claim  an  account  of  the 
whole  proceeds  of  a  sale."  The  court  then  decides  that  upon  the  facts  as  found 
Scott  had  the  equitable  if  not  the  legal  title  to  the  whole  patent;  and  that 
although  Brown  &  Stone  conveyed  in  the  name  of  Neer,  Scott  was  by  his  acts 
estopped  from  asserting  title  as  against  the  several  grantees.  For  this  reason 
it  was  held  that  he  was  entitled  to  an  account  by  Brown  for  the  proceeds  of  the 
sales.  Under  the  certificate  of  the  court  of  appeals  it  nowhere  appears  in  the 
record  that  any  question  was  raised  as  to  the  effect  of  the  patent  laws  upon 
the  original  title  of  Scott  or  his  ownership.  The  only  question  presented  under 
these  laws  was  when  Brown  moved  for  a  non-suit,  and  that  was  for  the  reason 
that,  upon  the  proof  as  made,  Scott's  interest  had  never  been  sold.  Whatever 
title  he  had  he  retained,  as  was  claimed,  and  consequently  he  had  no  interest 
in  the  moneys  received  as  the  consideration  for  the  sales  actually  made.  This 
presented  a  principle  of  general  law  and  not  of  patent  law  alone.  This  question 
the  court  of  appeals  disposed  of  by  the  application  of  the  doctrine  of  estoppel. 

§  885,  It  must  appear  that  a  federal  question  was  necessarily  decided. 

We  have  often  decided  that  it  is  not  enough  to  give  us  jurisdiction  over  the 
judgments  of  the  state  courts  for  the  record  to  show  that  a  federal  question 
was  argued  or  presented  to  that  court  for  decision.  It  must  appear  that  its 
decision  was  necessary  to  the  determination  of  the  cause  and  that  it  was  act- 
ually decided,  or  that  the  judgment  as  rendered  could  not  have  been  given 
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tvithout  deciding  it.  Commercial  Bank  of  Cincinnati  v.  Buckingham's  Exec- 
utors, 6  How.,  341;  Lawler  et  al.  v.  Walker  et  al.,  14  id.,  154;  E.  K.  Co.  v. 
Eock,  4  Wall.,  180;  Parmelee  v.  Lawrence,  11  id.,  38. 

§  886.  Office  of  the  cei^tificaU  in  showing  a  federal  qicestion. 

The  same  cases  also  establish  the  further  rule  that  '^  the  oflSce  of  the  certifi- 
cate, as  it  respects  the  federal  question,  is  to  make  more  specific  and  certain  that 
which  is  too  general  and  indefinite  in  the  record,  but  is  incompetent  to  origi- 
nate the  question." 

These  principles  dispose  of  this  cage.  Brown  &  Stone  confessedly  sold  as 
agents.  The  money  they  received  was  not  their  own.  They  were  accountable 
for  it  to  some  one.  Upon  the  record  proper  they  do  not  appear  to  have  claimed 
that  the  title  of  Scott  was  defective  under  the  patent  laws;  on  the  contrary, 
they  in  effect  conceded  his  title,  and  sought  to  escape  accountability  to  him 
because  they  had  not  conveyed  it  away.  The  decision  of  the  court  of  appeals 
went  no  further  than  to  dispose  of  this  defense.  That  did  not  present  a  federal 
question^  and  it  ended  the  case. 

Writ  dismissed  for  ipant  of  jurisdiction. 

HICKIE  V,  STARKE. 
(1  Peters,  d4-99.    1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  decree  pronounced  in  the 
court  of  the  last  resort,  in  the  state  of  Mississippi,  directing  the  plaintiffs  in 
error  to  convey  to  the  defendants  a  certain  tract  of  land  in  the  said  proceed- 
ings mentioned.  The  plaintiffs  in  error  allege  that  their  title  was  secured  by 
the  compact  entered  into  between  the  United  States  and  Georgia,  for  the  ces- 
sion of  the  country  in  which  the  land  lies;  and  that  this  decree  is  in  violation 
of  that  compact.  The  defendants  insist  that  the  compact  between  the  United 
States  and  Georgia  was  not  called  into  question;  and  that  the  twenty-fifth  sec-^ 
tion  of  the  judicial  act  (1  Stats,  at  Large,  85)  does  not  give  this  court  jurisdic- 
tion of  the  case. 

§  887.  What  mxist  he  shown  where  a  party  claims  under  a  treaty  or  act  of 
congress. 

In  the  construction  of  that  section  the  court  has  never  required  that  the 
treaty  or  act  of  congress  under  which  the  party  claims,  who  brings  the  final 
judgment  of  a  state  court  into  review  before  this  court,  should  have  been 
pleaded  specially,  or  spread  on  the  record.  But  it  has  always  been  deemed 
essential  to  the  exercise  of  jurisdiction  in  such  a  case,  that  the  record  sbouldi 
show  a  complete  title  under  the  treaty  or  act  of  congress,  and  that  the  judg- 
ment of  the  court  is  in  violation  of  that  treaty  or  act.  The  condition  in  the 
cession  act,  on  which  the  plaintiffs  in  error  rely,  is  in  these  words :  "  That  all 
persons  who,  on  the  27th  day  of  October,  1795,  were  actual  settlers  within  the 
territory  thus  ceded,  shall  be  confirmed  in  all  the  grants  legally  and  fully  exe- 
cuted prior  to  that  day,  by  the  former  British  government  of  West  Florida,  or 
by  the  government  of  Spain." 

The  plaintiffs  produce  a  grant,  legally  and  fully  executed ;  but  to  bring  the 
case  under  the  treaty,  they  must  also  prove  that  the  ancestor  or  person  under 
whom  they  claim  was  an  actual  settler  on  the  27th  October,  1795.  The  answer 
asserts  that  the  warrant  of  survey  issued  on  the  7th  day  of  February,  1793,  and 
the  survey  made  on  the  20th  July,  in  the  same  year,  when  possession  was  taken, 
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and  that  the  patent  issued  on  the  3d  April,  1794.  James  Williams  deposes  that 
about  the  3d  December,  1795,  he  took  possession  of  the  tract  of  land  in  dispute, 
as  overseer  for  James  Mather,  the  patentee,  and  understood  from  him  that  he 
had  gone  to  Natchez  some  time  before  to  apply  for  land  in  the  part  of  the 
country  where  the  tract  in  controversy  lies.  This  is  the  testimony  furnished  by 
the  record  to  prove  that  James  Mather,  the  grantee,  was  an  actual  settler  accord- 
ing to  the  requisition  of  the  cession  act  of  Georgia.  In  Henderson  v.  Poin- 
dexter,  12  W.,  530,  the  term  "  actual  settler  "  seems  to  have  been  understood 
as  synonymous  with  the  resident  of  the  country.  That  case,  however,  did  not 
require  that  the  precise  meaning  of  the  term  should  be  fixed,  and  the  court  is 
disposed  to  think  that  a  settlement  made  on  the  land  by  another  person,  who 
cultivated  it  for  the  proprietor,  would  be  sufficient,  though  the  proprietor 
should  not  reside  in  person  on  the  estate,  or  within  the  territory.  Had  the  set- 
tlement proved  by  Williams  been  made  at  the  day  required  by  the  cession  act, 
it  would,  we  think,  have  satisfied  the  requisition  of  that  act,  and  entitled  the 
plaintiffs  in  error  to  the  benefit  of  the  condition.  But  it  was  not  made  until 
the  3d  of  December,  1795.  We  think,  then,  that  the  plaintiffs  in  error  have 
failed  to  prove  that  the  person  under  whom  they  claim  was  an  actual  settler  on 
the  27th  day  of  October,  1795,  and  that  the  court  has  no  jurisdiction  of  the 
cause. 

The  writ  of  error  is  dismissed,  it  not  appearing  that  this  court  has  jurisdiction 
of  the  cause. 

SMITH  V,  HUNTER. 

(7  Howard,  788-744.    1848.) 

Opinion  by  Mb.  Justice  Daniel. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  Ohio, 
prosecuted  under  the  twenty-fifth  section  of  the  act  to  establish  the  judicial 
courts  of  the  United  States,  and  arises  out  of  the  following  facts  and  proceed- 
ings: By  the  fourth  section  of  an  act  of  congress  of  the  3d  of  March,  1803 
(2  Statutes  at  Large,  226),  a  township  of  land  in  the  Cincinnati  land  district  was 
granted  to  the  state  of  Ohio  for  the  purpose  of  establishing  a  university. 

On  the  17th  of  February,  1809,  the  legislature  of  Ohio,  by  law,  incorporated 
and  established  the  Miami  University,  and  by  the  tenth  section  of  this  law 
vested  the  township  above  mentioned  in  the  corporation,  for  the  support  of  the 
university,  and  authorised  it  to  divide  the  township  into  lots,  and  to  make 
leases  of  these  lots  for  the  term  of  ninety-nine  years,  renewable  forever,  but 
subject  to  a  valuation  at  intervals  of  fifteen  years.  The  thirteenth  section  of 
the  law  contains  the  following  provision :  "  That  the  lands  appropriated  and 
vested  in  the  corporation,  with  the  buildings  which  may  be  erected  thereon  for 
the  accommodation  of  the  president,  professors,  and  other  officers,  students 
and  servants  of  the  university,  and  any  buildings  appertaining  thereto,  and 
also  the  dwelling  house  and  other  buildings  which  may  be  built  and  erected  on 
the  lands,  shall  be  exempt  from  all  state  taxes."  Under  the  authority  of  this 
law  of  Ohio,  the  lands  vested  in  the  university  were  divided  into  lots  and  leased 
out,  and  the  plaintiff  in  error  became  the  lessee  of  a  part  of  them.  On  the 
16th  of  March,  1839,  the  legislature  of  Ohio  passed  an  act  entitled  "  An  act 
providing  for  the  levying  of  a  school  tax  in  Oxford  township,  in  Butler  county." 
The  township  of  Oxford  is  the  same  which  was  vested  in  the  Miami  University 
by  the  law  of  the  17th  of  February,  1809.  The  first  section  of  the  law  of 
1839  provided  that  the  county  commissioners  of  Butler  county  should  appoint 
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«ne  or  more  appraisers  in  the  township  of  Oxford,  whose  duty  it  should  be  to 
appraise  the  lands  held  under  permanent  leases  in  said  township  at  their  true 
value  in  money,  considered  in  their  natural  state,  and  that,  in  making  such  ap- 
praisement, they  should  take  into  view  the  rent  incumbrance  upon  the  same 
annually  or  otherwise  payable  to  the  Miami  University  by  reason  of  the  condi- 
tion of  the  leases  under  which  such  lands  are  holden.  The  third  section  of  the 
4ict  of  1839  appropriates  the  taxes  thereby  ordered  to  be  assessed  and  levied  on 
the  lands  in  Butler  county  exclusively  to  the  support  of  the  common  schools 
in  the  school  districts  of  the  township  of  Oxford,  and  directs  the  disbursement  of 
the  amount  of  these  taxes  in  conformity  with  the  provisions  of  a  'statute  of 
Ohio  for  the  regulation  of  common  schools,  passed  on  the  7th  of  March,  1838. 
The  lease  under  which  the  plaintiff  in  error  claims  sets  out  specially  the  extent 
of  his  tenure,  with  the  privilege  of  perpetual  renewal,  and  in  general  terms  re- 
fers to  all  the  privileges  and  immunities  granted  to  the  lessees  of  the  university 
by  the  several  acts  and  laws  of  the  state.  In  consequence  of  a  demand  made 
by  the  auditor  and  treasurer  of  Oxford  township  for  the  taxes  assessed  on  the 
lands  held  by  the  plaintiff  for  the  use  of  the  common  schools  of  that  township, 
the  plaintiff  filed  his  bill  in  the  court  of  common  pleas  of  Butler  county,  mak- 
ing defendants  thereto  the  auditor  and  treasurer  of  the  township  and  the 
trustees,  of  the  Miami  University,  and  praying  that  the  auditor  and  treasurer 
and  their  successors  might  be  perpetually  enjoined  from  collecting  of  the  plaintiff 
any  taxes  whatsoever  enacted  by  the  state  and  imposed  on  the  lands  held  by 
him  under  leases  from  the  president  and  directors  of  the  Miami  University. 
The  plaintiff  claims  an  exemption  from  the  payment  of  all  taxes  under  the 
provision  of  the  tenth  section  of  the  act  of  1809,  and  insists  that  the  law  of 
1839  is  inconsistent  with  the  privilege  or  exemption  secured  to  him  by  the 
former  law.  The  bill  was  demurred  to  by  the  defendants;  the  demurrer  was 
sustained  by  the  court  of  common  pleas,  and  the  bill  directed  to  be  dismissed; 
iind  upon  an  appeal  to  the  supreme  court  of  the  state,  the  decree  of  the  court 
of  common  pleas  was  in  all  respects  affirmed. 

§  888.  Jurisdiction  mvst  appear  from  the  record. 

In  considering  this-  case,  a  dilKculty  meets  us  at  the  threshold  in  the  question 
of  jurisdiction.  This  being  neither  an  appeal  from,  nor  writ  of  error  to,  a 
•court  of  the  United  States,  but  a  case  brought  hither  under  the  twenty-fifth 
section  of  the  judiciary  act,  it  must  fall  within  some  of  the  categories  prescribed 
by  that  section,  in  order  to  justify  the  cognizance  of  it  by  this  court;  and  this 
must  appear,  too,  in  the  modes,  and  to  the  extent,  which  this  court  has  repeat- 
-edly  and  distinctly  announced.  It  is  contended,  in  the  argument  on  behalf  of 
-the  plaintiff  in  error,  that  the  act  of  the  legislature  of  Ohio  of  March  6, 1839, 
is  an  invasion  of  his  right  t6  exemption  from  taxes,  or  rather  from  all  taxation, 
-alleged  to  have  been  conferred  by  the  act  of  1809,  and  therefore  an  infringe* 
ment  of  that  portion  of  the  tenth  section  of  the  first  article  of  the  constitution 
-of  the  United  States,  which  prohibits  the  passing  of  laws  by  the  states  impair- 
ing the  obligation  of  contracts.  On  the  other  hand,  it  is  insisted  for  the  de- 
fendcints  that  the  phrase  "  state  taxes,"  contained  in  the  law  of  1809,  was  and 
is  applicable  to  a  well  known  distinction  between  taxes  for  general  revenue, 
And  payable  as  a  portion  of  the  public  fisc,  and  county  or  township  dues  levied 
by  local  power,  and  applicable  only  to  purposes  which  were  local  and  limited 
in  their  character.  The  latter  would  seem  to  be  the  interpretation  adopted  by 
the  courts  of  Ohio  of  the  two  laws  in  question;  they  must  have  been  regarded 
as  reconcilable  and  consistent  with  each  other,*  to  justify  the  dismission  of 
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plaintiflTs  bill  on  the  merits.  But  whether  these  statutes  of  Ohio  be  reconcil- 
able with  each  other,  or  in  conflict  with  themselves  and  with  the  above-cited 
article  of  the  constitution,  is  a  matter  into  which,  according  to  the  record  be- 
fore us,  we  do  not  think  it  material  to  inquire.  Tiie  pleadings  in  this  cause 
nowhere  allege  any  right,  title  or  interest  derived  from  or  under  any  authority 
of  the  United  States,  nor  the  violation  of  any  right,  title  or  interest  so  derived, 
nor  an}^  violation  of  the  constitution,  nor  of  any  right  guarantied  thereby. 
Nothing  of  this  kind  is  apparent  either  on  the  face  of  the  decree  of  the  court 
of  common  pleas,  or  of  that  of  the  supreme  court  of  Ohio.  The  course  of  decis- 
ion here,  as  to  the  requisites  apparent  upon  the  record  to  invest  this  court  with 
jurisdiction  under  the  twenty-fifth  section  of  the  judiciary  act,  would  seem  too 
clear,  and  too  well  established,  to  be  misunderstood ;  but  whether  understood 
or  regarded  by  parties  or  by  counsel,  this  court  cannot  permit  the  disturbance 
of  a  settled  rule  of  practice,  whereby  great  confusion  and  inconvenience  would 
of  necessity  be  induced.  Some  of  the  positions  ruled  by  this  court,  upon  the 
subject  of  jurisdiction,  under  the  twenty-fifth  section,  will  be  here  adverted  to. 
In  Montgomery  v.  Hernandez,  12  Wheat.,  129,  it  is  said  that  "the  supreme 
court  has  no  jurisdiction  under  the  twcntr -fifth  section  of  the  judiciary  act, 
unless  the  right,  title,  privilege  or  exemption  under  a  statute  or  commission  of 
the  United  States  be  especially  set  up,  by  the  party  claiming  it,  in  the  state 
court,  and  the  decision  be  against  the  same.''  In  the  case  of  Crowell  v,  Ean- 
dell,  10  Pet.,  392,  the  court,  after  reviewing  all  the  previous  cases  touching  the 
question  of  jurisdiction  under  the  twenty-fifth  section  of  the  judiciary  act,, 
some  of  which  cases  were  calculated  t  o  shed  doubt  upon  the  meaning  of  the 
statute,  lays  down  these  clear  and  well  defined  propositions.  That  to  give  this 
court  jurisdiction,  two  things  should  have  occurred  and  be  apparent  on  the 
record, —  first,  that  some  one  of  the  questions  stated  in  the  section  did  arise  in 
the  court  below ;  and  secondly,  that  a  decision  was  actually  made  thereon  by 
the  same  court,  in  the  manner  required  by  the  section.  That  if  both  these  do 
not  appear  on  the  record,  the  appellate  jurisdiction  fails.  It  is  not  sufficient  to 
show  that  such  a  question  might  have  occurred,  or  such  a  decision  might  have 
been  made  in  the  court  below.  It  must  be  demonstrable  that  they  did  exists 
and  were  decided.  In  the  case  of  McKinney  v.  Carroll,  12  Pet.,  6^^  it  is  said 
two  things  must  be  apparent  on  the  record  to  give  the  supreme  court  jurisdic- 
tion under  the  twenty-fifth  section  of  the  judiciary  act, —  first,  that  some  of 
the  qiiestions  stated  in  that  section  did  arise  in  the  state  court;  and  secondly,, 
that  a  decisioii  was  actually  made  thereon  in  the  manner  required  by  the 
section. 

•[f  he  same  positions  are  ruled,  almost  in  the  identical  words,  in  the  cases  of 
Coons  V.  Gallagher,  15  Pet.,  18,  and  of  Fulton  v.  McAffee,  16  Pet.,  149.  In 
the  last  case  which  will  be  here  cited,  that  of  Armstrong  v.  The  Treasurer  of 
Athens  County,  reported  in  16  Peters,  281,  this  subject  of  jurisdiction,  under 
the  twenty-fifth  section  of  the  judiciary  act,  appears  to  have  been  still  more 
elaborately  treated  than  it  had  been  previously  done,  and  the  law  concerning 
it  propounded  in  a  series  of  six  plain  propositions;  they  are  as  follows:  That, 
to  give  jurisdiction,  it  must  appear  on  the  record  itself  that  the  case  is  one  em- 
braced by  the  section, —  first,  either  by  express  averment  or  by  necessary  in- 
tendment in  the  pleadings  in  the  case;  secondly,  by  directions  given  by  the 
court  and  stated  in  the  exceptions;  or,  thirdly,  when  the  proceedings  are  ac- 
cording to  the  laws  of  Louisiana,  by  the  statement  of  facts,  and  of  the  decision 
as  is  usually  made  in  such  cases  by  the  court ;  fourthly,  it  must  be  entered  on 
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the  record  of  the  proceedings  of  the  appellate  court,  in  cases  where  the  record 
shows  that  such  a  point  may  have  arisen  and  may  have  been  decided,  that  it 
was  a  fact  raised  and  decided,  and  this  entry  must  appear  to  have  been  made 
by  order  of  the  court  or  by  the  presiding  judge  by  order  of  the  court,  and  cer- 
tified by  the  clerk  as  part  of  the  record  in  the  state  court ;  or,  fifthly,  in  pro- 
ceedings in  equity,  it  may  be  stated  in  the  body  of  the  final  decree  of  the  state 
court;  or,  sixthly,  it  must  appear  from  the  record  that  the  question  was  neces- 
sarily involved  in  the  decision,  and  that  the  state  court  could  not  have  given 
the  judgment  or  decree  without  deciding  it. 

§  889.  0(1869  apj^roved. 

Thus,  with  respect  to  the  construction  proper  to  be  given  to  the  twenty-fifth 
section  of  the  judiciary  act,  and  with  respect  also  to  the  modes  of  presenting, 
upon  the  records  from  the  state  courts,  the  questions  arising  under  that  section, 
which  can  properly  draw  the  decisions  of  those  courts  within  the  cognizance 
of  this  tribunal,  we  find  a  series  of  adjudications  embracing  and  settling  the 
law  as  to  both  these  subjects.  The  rules  and  principles  settled  by  those  adju- 
dications are  entirely  approved,  and  could  not  be  disturbed  without  much 
inconvenience  and  mischief.  Recurring  to  the  record  of  the  case  under  con- 
sideration, and  regarding  it  as  deficient  in  all  the  requisites  to  give  jurisdiction, 
according  to  the  express  demands  of  the  authorities  cited,  we  therefore  adjudge 
and  order  that  the  writ  of  error  in  this  case  be  dismissed. 

STEINES  17.  FRANKLIN  COUNTY. 
(14  Wallace,  15-23.     1871.) 

Error  to  the  Supreme  Court  of  Missouri. 

Opinion  by  Mr.  Justice  Clifford^ 

Jurisdiction  may  be  exercised  by  this  court  in  three  classes  of  cases  where  a 
final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  state  in  which  a 
decision  in  the  suit  could  be  had,  is  brought  here  by  virtue  of  a  writ  of  error 
to  the  state  court,  as  authorized  to  be  issued  under  the  act  to  amend  the  act  to 
establish  the  federal  judicial  courts.     1  Stat,  at  Large,  85;  14  id.,  386. 

yirst.  Where  is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
authority  exercised  under,  the  United  States,  arid  the  decision  is  against  their 
validity. 

Secondly.  Where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  state,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties  or  laws  of  the  United  States,  and  the  decision  is  in  favor 
of  their  validity. 

Thirdly.  Where  any  title,  right,  privilege  or  immunity  is  claimed  under  the 
constitution,  or  any  treaty  or  statute  of,  or  commission  held  or  authority  exer- 
cised under,  the  United  States,  and  the  decision  is  against  the  title,  right,  privi- 
lege or  immunity  specially  set  up  or  claimed  by  either  party  under  such 
constitution,  treaty,  statute,  commission  or  authority. 

Statement  of  Facts. —  Certain  tax- payers  of  the  county  complained  in  the 
state  court  that  the  county  court  of  the  county  entered  into  a  written  agree- 
ment with  the  parties  therein  named  to  construct  a  certain  county  road  and  to 
pay  the  contractors  for  the  work  and  materials  in  constructing  the  same  the 
saveral  sums  and  at  the  rates  therein  specified ;  that  the  county  court  agreed  to 
make  the  payments  in  the  bonds  of  the  county,  and  that  the  contractors  agreed 
to  accept  the  bonds  of  the  county  in  payment  of  all  claims  under  the  contract; 
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that  bonds  of  the  county  to  the  amount  of  $205,000  were  accordinglj  issued 
by  the  county  court,  and  were,  by  the  authority  of  the  county  court,  delivered 
to  the  contractors;  that  the  county  court  did  not  before  making  the  contract 
submit  the  amount  of  the  proposed  expenditure  to  the  voters  of  the  county  at 
any  election  whatever,  general  or  special,  at  any  time  or  in  any  manner, 
as  required  by  the  law  of  the  state  in  such  case  made  and  provided. 

Complaint  is  also  made  that  the  county  court  afterwards,  on  the  2d  of 
July,  in  the  same  year,  passed  an  order  making  the  bonds  transferable 
by  the  indorsement  of  the  contractors,  and  directed  that  the  clerk  should 
indorse  the  order  on  the  back  of  the  bonds;  and  that  the  county  court 
on  the  following  day  also  ordered  the  county  clerk  to  reissue  one  hundred 
and  eighty-six  bonds  in  substitution  of  the  same  number  previously  deliv- 
ered, to  correct  an  error  in  their  execution ;  and  also  that  the  county  court,  on 
the  6th  of  May,  in  the  following  year,  ordered  the  county  clerk  to  issue  bonds 
for  the  purpose  of  exchanging  and  taking  up  all  bonds  previously  issued 
for  the  construction  of  such  roads  and  bridges,  whether  completed  or  in  the 
progress  of  construction,  it  being  understood  that  all  bonds  issued  prior  to  that 
date  should  be  canceled  and  destroyed,  and  that  warrants  should  also  issue  for 
the  payment  of  such  interest  as  had  accrued  to  that  time ;  and  the  charge  is 
that  bonds  were  issued  under  that  order  to  an  amount  equal  to  the  whole 
amount  of  the  bonds  held  by  the  contractors  and  all  other  holders,  amounting 
in  the  aggregate,  reckoning  both  issues,  to  $600,000,  and  that  warrants  for  the 
payment  of  interest  to  that  date,  amounting  to  $30,000,  were  also  issued,  and 
yet  the  complainants  charge  that  the  bonds  previously  issued  have  never  been 
canceled,  delivered  up  or  destroyed,  but  that  they  remain  to  this  day  a  charge 
against  the  property  holders  and  tax-payers  of  the  county. 

They  also  charge  that  the  original  agreement  was,  by  collusion  between  the 
judges  of  the  county  court  and  the  contractors,  fraudulently  antedated  and 
made  to  bear  a  rate  of  interest  greater  than  the  legal  rate  at  the  time  the 
agreement  was  actually  executed ;  and  they  also  charge  the  fact  to  be  that  the 
road  is  not  made,  nor  the  work  performed,  in  accordance  with  the  contract  and 
specifications,  and  that  the  county  court,  or  a  majority  of  the  judges  thereof, 
acting  coUusively  with  the  contractors,  fraudulently  connived  at  these  flagrant 
violations  of  the  contract,  to  the  great  injury  and  oppression  of  the  property 
holders  and  tax-payers  of  the  county. 

Other  acts  equally  fraudulent  and  oppressive  are  also  charged  against  the 
respondents  in  the  bill  of  complaint,  and  the  complainants  finally  allege  that 
the  contract  and  agreement,  and  all  the  orders  of  the  county  court  based  upon 
the  same,  or  in  relation  thereto,  are  without  authority  of  law  and  contrary 
to  the  provisions  of  the  statute  applicable  in  such  cases,  and  that  the  bonds  are 
fraudulent,  null  and  void ;  and  they  pray  that  an  order  may  be  made  declaring 
that  the  contract  and  agreement,  and  all  the  orders  of  the  county  court  based 
upon  the  same,  or  in  relation  thereto,  are  null  and  void  and  of  no  effect,  and 
that  the  parties  holding  the  bonds  shall  deliver  the  same  up  that  the  same  may 
be  canceled,  annulled,  and  held  for  naught,  and  that  an  injunction  may  be 
issued  enjoining  and  restraining  the  respondents  from  negotiating,  selling, 
transferring  or  disposing  of  the  bonds,  and  enjoining  and  restraining  the  county 
and  the  county  treasurer  from  paj^ing  the  same,  either  interest  or  principal. 

Service  was  made  and  the  respondents  appeared  and  filed  an  answer,  in  which 
they  admit  that  the  county  court  did  not  submit  the  amount  of  the  proposed 
expenditure  to  the  voters  of  the  county,  but  they  deny  that  it  was  required  by  law 
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that  the  county  court  should  do  so  before  making  the  contract  for  the  construction 
of  the  road.  They  admit  that  interest  was  paid  as  alleged,  and  that  the  bonds  of 
the  county,  in  lieu  of  those  first  issued,  were  reissued  to  the  contractors,  but 
they  aver  that  it  is  not  true  that  the  bonds  of  the  county  were  reissued  to  any 
other  persons,  and  they  deny  that  the  bonds  of  the  county  were  issued  to  any 
greater  amount  than  $205,000,  or  that  any  greater  amount  was  ever  paid  to 
the  contractors  on  account  of  the  road  described  in  the  contract;  and  they 
also  aver  that  a  like  amount  of  bonds,  in  lieu  of  those  reissued,  were  at  the 
same  time  given  up,  canceled  and  retired. 

Apart  from  the  merits,  they  also  deny  that  the  agreement  was  antedated  as 
Alleged,  and  they  also  controvert  each  and  every  illegal  and  irregular  act  set 
up  in  the  bill,  and  specifically  deny  all  charges  of  fraud,  collusion  and  want  of 
^ood  faith  therein  alleged  and  imputed,  and  they  aver  that  they  have  complied 
in  all  respects  with  their  obligations  and  duties  in  the  premises. 

Amendments  were  afterwards  made  to  the  bill  and  new  parties  respond- 
•ents  were  added,  and  the  complainants  'filed  the  general  replication  and 
the  parties  proceeded  to  take  proofs,  and  having  been  fully  heard  upon  the 
merits,  the  court  made  the  following  finding  of  facts:  That  none  of  the  alle- 
gations of  fraud  or  collusion  are  proved,  and  that  no  fraud,  collusion  or  con- 
spiracy existed  as  charged ;  that  the  bonds  in  question  were  not,  nor  were  any 
of  them,  issued  without  authority  of  law,  and  that  the  same  were  and  are 
valid,  and  were  issued  under  legal  authority ;  that  the  contractors  were  not  the 
holders  or  owners  of  any  of  the  bonds  at  the  commencement  of  the  suit,  and 
that  the  defendants  who  were  holders  of  the  bonds  at  that  time  became  such 
in  good  faith  for  value,  and  that  they  were  and  are  innocent  holders,  and  un- 
affected by  any  irregularity  which  may  have  existed  in  the  issue  of  the  bonds. 
Consequently  the  court  denied  the  prayer  of  the  complainants  for  an  injunc- 
tion and  dismissed  their  bill  of  complaint.  Exceptions  were  filed  by  the  com- 
plainants pursuant  to  the  practice  in  that  court,  and  the  cause  was  removed 
into  the  supreme  court  of  the  state,  where  the  decree  of  the  subordinate  court 
was  in  all  things  affirmed. 

g  890.  No  federal  question  presented  iy  the  pleadin^a. 

Argument  to  show  that  the  case  as  exhibited  in  the  pleadings  does  not  pre- 
sent any  question  cognizable  in  this  court  under  a  writ  of  error  to  a  state  court 
is  hardly  necessary,  as  neither  the  bill  of  complaint  nor  the  answer  contains 
any  averment  which  would  warrant  such  a  conclusion,  or  which  has  any  tend- 
ency to  support  such  a  theory.  Instead  of  that  the  bill  is  an  ordinary  bill  to 
set  aside  a  contract  alleged  to  have  been  executed  by  the  officers  of  a  county 
without  authority  of  law,  and  for  an  injunction  to  enjoin  and  restrain  the 
county  from  paying  certain  bonds  issued  under  the  contract  to  pay  certain 
contractors  for  the  construction  of  a  certain  road  described  in  the  contract, 
and  from  levying  any  taxes  upon  the  property  holders  of  the  county  for  that 
purpose,  because  the  bonds,  as  the  complainants  allege,  were  issued  without 
authority  and  contrary  to  law,  and  through  fraud  and  collusion  between  the 
county  court  and  the  contractors ;  and  also  to  enjoin  and  restrain  the  holders 
of  the  bonds  from  transferring  or  otherwise  disposing  of  the  bonds  to  other 
parties.  Clearly  the  pleadings  do  not  present  a  case  where  is  drawn  in  ques- 
tion the  validity  of,  or  an  authority  exercised  under,  the  United  States ;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  its  being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States;  or  where  any  title,  right,  privilege  or  immunity  is 
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claimed  under  the  constitution,  or  any  treaty  or  statute  of,  or  commission  held  o^ 
authority^  exercised  under,  the  United  States;  or  where  is  drawn  in  question  the 
construction  of  the  constitution  or  of  a  treaty  or  statute  of,  or  commission 
held  under,  the  United  States,  as  the  language  is  in  the  corresponding  pro- 
vision of  the  judiciary  act.  Cases  not  falling  within  one  or  the  other  of  the 
three  classes  of  cases  mentioned  are  not  re-examinable  in  this  court  under  a 
writ  of  error  to  a  state  court,  as  the  court  possesses  no  other  appellate  juris- 
diction in  such  cases  than  that  conferred  by  those  provisions.  Apply  that  rule  to 
the  present  case,  and  it  is  as  clear  as  anything  in  legal  investigation  can  be,  that 
the  pleadings  in  the  case  do  not  present  any  question  re-examinable  in  this 
court  under  a  writ  of  error  to  a  state  court. 

§  891.  Only  final  judgments  of  a  state  court  are  examinable^  and  then  only 
on  a  federal  question. 

Final  judgments  and  decrees  only  of  a  state  court  are  re-examinable  in  this 
court,  and  before  the  court  can  entertain  jurisdiction  to  re-examine  such  a 
judgment  or  decree,  it  must  appear,  either  by  express  averment  in  the  plead- 
ings or  by  clear  and  necessary  intendment,  that  some  one  of  the  questions 
mentioned  in  the  twenty-fifth  section  of  the  judiciary  act,  or  in  the  second 
section  of  the  act  to  amend  the  judiciary  act,  was  raised  in  the  state  court, 
and  that  it  was  there  decided  in  the  manner  therein  required  to  give  this  court 
such  appellate  jurisdiction,  or  that  the  state  court  could  not  have  reached  the 
conclusion  it  did  without  deciding  the  question,  and  in  the  manner  required  by 
those  provisions  to  give  this  court  jurisdiction  in  the  case.  Rector  v.  Ashley, 
6  Wall.,  147.  Clear  and  necessary  intendment  that  the  question  was  raised 
and  must  have  been  decided  as  claimed,  in  order  to  have  induced  the  judg- 
ment, is  suflBcient,  but  it  is  not  sufficient  to  show  that  such  a  question  might 
have  arisen  and  been  applicable  to  the  case,  unless  it  appears  in  the  record 
that  it  did  arise  and  was  applied  by  the  state  court  in  disposing  of  the  con- 
troversy. Hamilton  Co.  'w.  Massachusetts,  6  Wall.,  636;  Furman  v.  Nichol,  8 
id.,  56;  Crowell  v,  Randell,  10  Pet.,  368. 

Had  the  record  stopped  there,  the  case  would  be  free  of  all  difficulty;  but  it 
does  not  stop  there,  as  appears  by  the  return  to  the  certiorari  granted  by  this 
court.  On  the  contrary,  the  respondents  afterwards  moved  the  court  to  set 
aside  the  decree,  and  to  grant  a  rehearing  of  the  cause,  for  the  following  rea- 
sons, among  others  not  necessary  to  be  mentioned :  (1)  That  the  act  of  the 
legislature  under  which  the  bonds  in  controversy  were  issued  is  null  and  void, 
because  it  is  repugnant  to  the  constitution  of  the  state.  (2)  That  the  act  in 
question  is  null  and  void,  because  it  is  repugnant  to  the  constitution  of  the 
United  States,  which  forbids  a  state  to  pass  any  law  impairing  the  obligation 
of  contracts  or  to  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law ;  and  the  proposition  submitted  is  that  the  state  law  in  question 
is  repugnant  to  both  of  those  provisions. 

§  892.  Decision  of  state  court  in  graniinj  or  refusing  a  motion  for  a  rehear- 
ing is  nx)t  re-examinable  in  the  supreme  court. 

Much  discussion  of  either  proposition  is  not  required,  as  the  court  is  of  the 
opinion  that  the  decision  of  a  state  court  in  granting  or  refusing  a  motion  for 
rehearing  in  an  equity  suit  is  not  re-examinable  in  this  court  under  any  writ  of 
error  which  this  court  can  issue  to  review  the  judgment  or  decree  of  a  state 
court.  Beyond  doubt  the  respective  averments  in  question,  if  they  had  been 
embodied  in  the  bill  of  complaint,  would  have  been  sufficient  to  raise  questions 
re-examinable  in  this  court,  and  if  it  had  also  appeared  that  one  or  both  of 
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them  had  been  decided  in  the  manner  required  to  give  this  court  jurisdiction  in 
such  a  case,  or  that  the  state  court  could  not  have  reached  the  conclusion  it  did 
without  deciJing  the  question  in  that  way,  it  would  be  plain  that  the  motion 
to  dismiss  ought  not  to  be  granted.  Necessary  jurisdictional  allegations  can- 
not properly  be  introduced  for  the  first  time  on  a  motion  for  rehearing,  as  the 
motion  itself  is  one  addressed  to  the  discretion  of  the  court,  and  one  in  which 
the  decision  of  the  court  in  granting  or  refusing  it  is  not  subject  to  review  in 
an  appellate  court.  Thomas  v.  Harvie's  Heirs,  10  Wheat.,  161;  Peck  v,  San- 
derson, 18  How.,  42.  Such  a  motion  is  not  founded  in  a  matter  of  right,  but 
rests  in  the  sound  discretion  of  the  court.  Daniel  t;.  Mi tchel, ,  1  Story,  198; 
Dexter  v.  Arnold,  5  Mason,  315;  Story's  Eq.  PI.  (7th  ed.),  §§  412,  417;  Brown 
V.  Aspden,  14  How.,  25;  Emerson  v.  Davis,  1  Woodb.  &  M.,  21;  Jenkins  v. 
Eldridge,  3  Story,  299;  Public  Schools  v.  Walker,  9  Wall,  603;  United  States 
V.  Knight,  1  Black,  488;  Same  v.  Samperyac,  Hemp.,  118.  Matters  resting  in 
the  discretion  of  a  subordinate  court  cannot  be  assigned  for  error  in  an  appel- 
late court.  Murphy  v.  Stewart,  2  How.,  263;  Morsell  v.  Hall,  13  id.,  212.  Ex- 
ceptions do  not  lie  to  the  granting  or  refusing  a  new  trial  in  a  suit  at  law,  nor 
will  an  appeal  lie  from  the  circuit  court  to  this  court  from  ah  order  of  the  cir- 
cuit court  in  granting  or  refusing  a  petition  for  rehearing  in  an  equity  suit,  for 
the  same  reason,  which  is  that  the  motion  in  the  one  case,  or  the  petition  or 
motion  in  the  other,  is  alike  addressed  to  the  discretion  of  the  court,  as  shown 
by  all  the  decisions  in  the  federal  courts. 

§  893.  WTiere  a  motion  raises  constitutional  questions,  hut  still  it  may  liave 
ieen  decided  hy  the  state  court  on  grounds  not  re-^xaminahle  here^  this  court  on  writ 
of  error  has  no  jurisdiction. 

Even  if  it  could  be  admitted  that  the  questions  suggested  were  raised  in  the 
case  by  the  motion  for  rehearing,  it  certainly  does  not  appear  that  either  of 
them  was  decided  in  a  way  to  give  this  court  jurisdiction,  as  it  is  quite  obvious 
that  the  motion  may  have  been  denied  upon  grounds  altogether  distinct  from 
any  question  which  is  re-examinable  in  this  court.  All  the  information  the 
record  contains  upon  the  subject  is  that  the  motion  was  subsequently  over- 
ruled, unaccompanied  by  any  statement  as  to  the  grounds  of  the  decision,  but 
it  is  quite  cliear  that  it  may  have  been  denied  because  that  objection  to  the 
bonds  was  not  made  in  the  bill  of  complaint,  or  because  the  subsequent  act  of 
the  legislature  confirmed  the  doings  of  the  county  court  under  the  prior  act,  - 
or  because  the  court  was  of  the  opinion  that  the  subsequent  acts  of  the  county 
court  or  other  officers  estopped  the  county  from  setting  up  that  defense  to  the 
bonds  in  the  hands  of  innocent  holders,  or.  for  many  other  reasons  which 
might  be  suggested,  wholly  irrespective  of  the  questions  which  it  is  supposed 
may  be  re-examined  in  this  court.  Suppose,  therefore,  it  does  appear  that  one 
or  more  of  the  questions  which  givQ  jurisdiction  under  such  a  writ  of  error 
was  presented  in  the  motion  for  rehearing,  and  that  such  a  question  may  prop- 
erly be  presented  in  such  a  motion,  still  the  motion  to  dismiss  must  prevail  in 
this  case,  because  the  record  shows  that  the  motion  might  have  been  denied 
upon  other  grounds,  and  it  does  not  appear,  even  if  those  questions  did  arise 
in  the  case,  that  either  of  them  was  decided  by  the  state  court,  or  that  the  sup- 
posed erroneous  rule  was  applied  by  the  state  court  in  disposing  of  the  contro- 
versy.    Hamilton  Co.  v,  Massachusetts,  6  Wall.,  636. 

Viewed  in  any  light  the  casa  fails  to  show  that  this  court  has  any  jurisdic- 
tion of  the  controversy,  and  the  writ  of  error  is  dismissed  for  the  want  of 
jurisdiction. 
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EDWARDS  V.  ELLIOTT. 
(21  WaUaoe,  58^M58.    1874.) 

Error  to  the  Court  of  Errors  and  Appeals  of  New  Jersey. 

Statement  of  Facts. —  This  case  was  brought  to  the  supreme  court  on  the 
assumption  that  the  validity  of  state  statutes  conferring  a  maritime  lien  was 
drawn  in  question.  The  point  discussed  is  whether  it  is  sufficiently  shown  by 
the  record  that  the  state  court  did  in  fact  pass  upon  the  validity  of  the  statutes. 
It  was  contended  in  argument  that  a  demurrer  was  interposed  in  the  lower 
court,  raising  the  question  of  validity,  but  the  demurrer  was  not  mentioned  in 
the  record.  The  question  principally  considered  is  as  to  the  sufficiency  of  the 
assignment  of  errors  and  the  judgment  of  affirmance  in  the  court  of  errors 
to  raise  the  federal  question. 

Opinion  by  Mr.  Justice  Clifford. 

Nothing  appears  in  the  record  to  warrant  the  conclusion  that  any  question 
re-examinable  here  was  presented  in  the  court  of  original  jurisdiction,  whether 
the  proposition  is  tested  by  the  declaration,  the  pleas  filed  by  the  defendant,, 
the  special  verdict,  or  by  the  judgment,  as  all  alike  tend  to  show  that  the  ques- 
tions presented,  examined  and  decided  were  questions  of  local  law.  Every  sug- 
gestion of  that  kind,  therefore,  may  be  dismissed  without  further  remark,  as 
they  are  utterly  destitute  of  support. 

§  894.  Jurisdiction  must  he  shown  hy  the  record. 

Opposed  to  that  statement  is  the  suggestion  in  argument  that  the  presiding 
justice  overruled  the  demurrer  to  the  declaration;  but  it  is  a  sufficient  answer 
to  that  suggestion  to  say  that  this  court  cannot  go  out  of  the  record  to  re- 
examine any  question  under  a  writ  of  error  to  a  state  court. 

§  895.  It  is  not  sufficient  to  allege  simply  that  a  statute  is  unconstitutional. 

Suppose ^that  is  so,  still  it  is  contended  that  the  defect  is  supplied  by  what 
occurred  in  the  court  of  errors  and  appeals.  Tested  alone  by  the  errors  assigned 
in  that  court,  it  is  quite  clear  that  the  jurisdiction  of  this  court  could  not  be 
sustained,  as  the  errors  assigned  in  that  court  do  not  show  with  sufficient  definite- 
ness  that  any  question  cognizable  here  under  a  writ  of  error  to  a  state  court 
was  presented  to  the  state  court  of  errors  for  decision.  Complaint,  it  is  true,  is 
made  that  the  subordinate  court  improperly  decided  that  the  lien  law  of  the 
state  is  valid  and  constitutional,  but  it  is  not  alleged  that  the  law  is  repugnant  to 
any  particular  provision  of  the  constitution  of  the  United  States,  nor  that  the 
court  of  original  jurisdiction  rendered  any  decision  upon  that  subject.  Mes- 
senger  v.  Mason,  10  Wall.,  509;  Bridge.  Proprietors  v.  Hoboken  Co.,  1  id.,  16;. 
Furman  v.  Nicholl,  8  id.,  44;  Maxwell  v.  Newbold,  18  How.,  516.  Something 
more  must  be  set  forth  in  such  a  pleading,  to  raise  a  federal  question,  than  the 
mere  allegation  that  the  law  is  invalid  and  unconstitutional,  as  such  an  assign- 
ment is  satisfied  if  held  to  refer  to  the  constitution  of  the  state,  in  which  event 
the  question  raised  is  not  one  cognizable  here  under  a  writ  of  error  to  a  state 
court.  Farney  v.  Towle,  1  Black,  B51 ;  Hoyt  v.  Shelden,  id.,  521 ;  Eailroad  Co^ 
V.  Rock,  4  Wall.,  180. 

If  the  case  stopped  there  it  would  be  clear  that  the  writ  of  error  must  be  dis- 
missed for  the  want  of  jurisdiction ;  but  it  does  not  stop  there,  as  plainly  appears 
by  the  judgment  of  affirmance  rendered  in  the  court  of  errors,  which  shows 
that  the  state  court  of  last  resort  determined,  among  other  things,  the  follow- 
ing propositions:  1.  That  the  lien  law  of  the  state  is  not  in  any  respect  repug- 
nant to  the  constitution  of  the  United  States,  as  contended  by  the  original 
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defendants.  2.  That  the  contract  for  building  the  vessel  in  question  is  not  a 
maritime  contract,  and  that  the  remedy  given  by  the  lien  law  of  the  state  does, 
not  conflict  with  the  constitution  or  laws  of  the  United  States.  3.  That  the 
said  lien  law  does  not  violate  the  right  of  trial  by  jury  nor  conflict  with  the- 
constitution  of  the  state. 

§  896,  Assignment  of  errors  subject  to  a  reasonable  construction. 

Like  every  other  pleading,  an  assignment  of  error  is  subject  to  a  reasonable^ 
construction.  Reasonably  constructed  it  cannot  be  held  that  the  first  propo- 
sition of  the  judgment  of  affirmance  involves  a  comparison  of  the  state  lien  law 
with  every  separate  provision  of  the  federal  constitution,  and  if  not  with  every 
one,  it  is  impossible  to  determine  with  which  one,  as  there  is  nothing  in  the 
judgment  or  any  other  part  of  the  record  pointing  to  any  particular  part  of  the 
constitution,  except  what  is  contained  in  the  second  proposition  of  the  judg- 
ment, which,  in  view  of  the  whole  record,  must  be  regarded  as  a  more  complete 
specification  of  what  is  meant  by  the  first  proposition. 

§  897.  A  proposition  in  a  judgment  of  a  state  court  hdd  sufficient  to  give 
jurisdiction. 

Viewed  in  the  light  of  these  suggestions,  it  must  be  understood  from  the  two 
propositions  that  the  state  court  of  errors  decided  that  the  contract  in  this  case 
for  the  building  of  the  schooner  was  not  a  maritime  contract,  and  that  the  law 
of  the  state  giving  the  remedy  which  was  pursued  by  the  plaintiffs  does  not 
conflict  with  the  federal  constitution  or  with  federal  laws.  Such  an  allegation 
in  the  judgment  of  the  state  court  is  sufficient  to  give  this  court  jurisdiction 
under  the  writ  of  error  to  re-examine  that  question.  Well-founded  doubt  upon 
that  subject  cannot  be  entertained,  unless  it  be  assumed,  as  contended  by  the 
plaintiffs,  that  the  copy  of  the  judgment  embodied  in  the  transcript  is  not 
correct. 

§  898.  The  judgment  first  hrought  up  is  the  one  to  he  revised^  and  not  a  neur 
one  substituted  pending  the  writ  of  error. 

Due  entry  of  the  writ  of  error  to  the  state  court  was  made  here  the  6th  of 
December,  1872,  and  on  the  1st  of  April,  1874,  the  court  of  errors  decided  that 
the  judgment  of  affirmance,  entered  there  in  the  case  under  date  of  the  20th  of 
August,  1872,  did  not  correctly  express  the  judgment  of  the  court ;  and  after 
hearing  argument  the  court  ordered  that  it  be  wholly  annulled,  and  that  it  be 
stricken  from  the  minutes,  and  that  the  judgment  exhibited  in  the  supplemental 
record  be  entered  nunc  pro  tunc  in  lieu  thereof.  Alterations  of  a  very  mate- 
rial character  are  made  in. the  substituted  judgment,  as  compared  with  the 
judgment  originally  entered,  and  which  remained  unchallenged  at  the  time  the 
writ  of  error  was  sued  out  and  when  the  supersedeas  bond  was  filed.  Such 
alterations,  it  is  insisted  by  the  defendants, 'could  not  properly  be  made  at  that 
stage  of  the  litigation,  as  the  writ  of  error  from  this  court  to  the  court  of 
errors  brought  up  the  judgment  first  mentioned  as  a  part  of  the  transcript  an- 
nexed to  the  return  made  to  the  writ  of  error,  by  the  court  of  errors,  to  which 
it  was  addressed.  Exceptions  may  arise  to  that  proposition,  as  broadly  stated, 
but  it  is  not  necessary  in  this  case  to  examine  the  question  in  so  general  an 
aspect,  as  whatever  may  be  the  power  of  the  court  of  errors  to  change  or 
amend  such  a  judgment  for  the  purposes  of  any  proceeding  under  it  in  the  ex- 
ercise of  their  own  appellate  functions,  we  are,  nevertheless,  of  the  opinion  that 
the  judgment  brought  here  as  part  of  the  return  to  the  writ  of  error  from  this 
court  must,  under  the  circumstances,  remain  as  the  judgment  which  this  court 
is  called  upon  to  re-examine  and  review.     Generes  v.  Bonnemer,  7  Wall.,  564; 
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Avendaao  v.  Gay,  8  id.,  376;  Flanders  v,  Tweed,  9  id.,  431;  Hozey  v.  Buchanan, 
16  Pet.,  215-  Albers  v.  Whitney,  1  Story,  310;  Brush  v.  Robbins,  3  McL.,  486; 
Medford  v.  Dorsey,  2  Wash.,  433;  Kanouse  v.  Martin,  15  How.,  210;  Cheang- 
Kee  V.  tJnited  States,  3  Wall,  326;  Noonan  v.  Bradley,  12  id.,  129.  Enough 
has  already  been  remarked  to  show  that  the  judgment  of  affirmance  first  ren- 
dered raises  the  question  whether  the  contract  under  which  the  vessel  was 
built  is  a  maritime  contract,  and  whether  the  law  of  the  state  which  gives  the 
remedy  pursued  by  the  plaintiflfs  is  in  conflict  with  the  federal  constitution. 
Beyond  all  doubt  that  question  was  presented  to  the  state  court  of  errors,  and 
was  decided  by  that  court  adversely  to  the  defense  set  up  by  the  defendants  in 
the  court  of  appellate  jurisdiction.  Elliott  v.  Edwards,  6  Vroom,  266 ;  Edwards 
v^  Elliott,  5  id.,  96. 

§  899.  Maritime  contacts,  and  the  power  of  the  states  to  create  a  maritime 
lien. 

Materials  were  furnished  by  the  plaintiflfs  to  the  persons  who  contracted  to 
build  the  schooner,  during  the  progress  of  the  work.  Paj^ment  for  the  mate- 
rials being  refused,  they  instituted  the  described  proceedings  to  enforce  the  lien 
given  them  by  the  state  law,  in  such  a  case,  against  the  vessel  for  which  the 
materials  had  been  contracted.  When  the  proceedings  were  commenced  the 
schooner  was  only  partially  constructed  and  was  resting  on  her  original  stocks, 
having  never  been  laiinched  into  the  water.  She  was  without  a  name  and  had 
never  been  registered  or  enrolled,  nor  had  she  ever  been  licensed  or  surveyed, 
and  she  was  without  a  master  or  crew,  and  the  record  shows  she  had  never 
had  a  commander.  Concede  all  that,  and  still  the  defendants  contend  that  the 
plaintiflfs,  as  the  furnishers  of  the  materials,  had  a  maritime  lien  for  their 
respective  claims  which  may  be  enforced  in  the  admiralty,  and  that  the  state 
law  giving  the  remedy  which  the  plaintiflfs  pursued  is  in  conflict  with  that 
clause  of  the  federal  constitution  which  provides  that  the  judicial  power  of  the 
TJnited  States  shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdiction. 
They  admit,  in  eflfect,  that  to  maintain  that  proposition  it  is  necessary  to  show 
that  a  contract  to  furnish  materials  for  the  construction  of  a  ship  is  a  maritime 
contract,  and  they  accordingly  submit  the  afl&rmative  of  that  proposition,  and 
insist  that  all  such  contracts  are  maritime  if  it  appears  that  the  vessel  to  be 
constructed  is  designed  for  use  upon  navigable  waters. 

Maritime  contracts  are  such  as  relate  to  commerce  and  navigation,  and  unless 
a  contract  to  build  a  ship  is  to  be  regarded  as  a  maritime  contract,  it  will  hardly 
be  contended  that  a  contract  to  furnish  the  materials  to  be  used  in  accomplish- 
ing that  object  can  fall  within  that  category,  as  the  latter  is  more  strictly  a 
contract  made  on  land,  and  to  be  performed  on  land,  than  the  former,  and  is 
certainly  one  stage  further  removed  from  any  immediate  and  direct  relation  to 
commerce  and  navigation.  Building  materials  for  such  a  purpose  come  very 
largely  from  the  forest  and  mines,  but  if  it  be  admitted  that  a  contract  to  build 
a  ship  is  a  maritime  contract,  it  is  difficult  to  affirm  that  a  contract  to  furnish 
the  materials  for  the  same  is  not  of  the  same  character,  although  its  breach  and 
even  its  performance  may  involve  judicial  inquiries  into  the  business  transac- 
tions of  men,  as  well  in  the  forests  and  mines  as  in  the  manufactories  and 
workshops  of  the  whole  civilized  world.  Wherever  the  question,  therefore,  in- 
volved in  the  present  assignment  of  error  has  been  considered,  the  decision  has 
uniformly  turned  upon  the  solution  of  the  inquiry  whether  a  contract  for  building 
a  ship  is  or  is  not  a  maritime  contract.  Unless  the  contract  to  build  a  ship  is  a 
maritime  contract,  no  one,  it  is  presumed,  would  contend  that  the  furnishers  of 
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the  materials  for  such  a  purpose  can  successfully  support  such  a  claim ;  and  if 
it  be  admitted  that  the  builders  of  a  ship  may  enforce  the  payment  of  the  con- 
tract price  in  the  admiralty,  it  would  be  difficult  to  maintain  that  the  furnishers 
of  the  materials  for  the  purpose  are  not  entitled  to  pursue  their  remedy  to 
enforce  payment  in  the  same  jurisdiction. 

Shipbuilding  is  an  occupation  requiring  experience  and  skill,  and,  as  ordinarily 
conducted,  is  an  employment  on  land  as  much  as  any  other  mechanical  employ- 
ment, and  men  engage  in  the  business  for  a  livelihood  just  as  they  do  in  other 
mechanical  pursuits,  and  for  the  same  purpose.  Shipwrights,  unlike  the  sea- 
men, have  their  homes  on  the  land,  and  not  on  the  seas,  and  they  are  seldom 
shipowners,  and  not  more  frequently  interested  in  commerce  and  navigation 
than  other  mechanics.  Ships  are  bought  and  sold  in  the  market  just  as  ship- 
timber,  engines,  anchors  or  chronometers  are  bought  and  sold,  even  before  they 
are  fully  constructed  and  before  they  are  equipped  for  navigation,  and  no  reason 
is  perceived  why  a  contract  to  build  a  ship,  any  more  than  a  contract  for  the 
materials  of  which  a  ship  is  composed,  or  for  the  instruments  or  appurtenances 
to  manage  or  propel  the  ship,  should  be  regarded  as  maritime.  Attempt  is  made 
in  vain  to  point  out  any  distinction  in  principle  between  a  contract  to  build  a 
ship  and  a  contract  for  the  materials,  as  the  latter  are  included  in  the  former, 
and  both  fall  within  the  same  category  under  the  rules  of  the  civil  law.  Every 
one  who  had  built,  repaired  or  fitted  out  a  ship,  whether  at  home  or  abroad, 
or  lent  money  to  be  employed  in  those  services,  had  by  the  civil  law  a  privilege 
or  right  of  payment,  in  preference  to  other  creditors,  upon  the  ship  itself,  with- 
out any  instrument  of  hypothecation,  or  any  express  contract  or  agreement 
subjecting  the  ship  to  any  such  claim,  and  that  privilege  still  exists  in  all  those 
countries  which  have  adopted  the  civil  law  as  the  basis  of  their  jurisprudence. 
Authorities  to  support  that  proposition  are  unnecessary,  as  the  proposition  is 
conceded  by  both  parties  in  this  controversy,  but  that  rule  was  never  adopted 
in  England,  and  the  reverse  of  it  is  the  settled  rule  in  our  jurisprudence  in  re- 
spect to  the  question  under  consideration.  Conclusive  support  to  that  propo- 
sition is  found  in  the  case  of  The  Jeflferson,  20  How.,  393,  in  which  the  opinion 
of  the  court  is  given  by  Mr.  Justice  Catron.  By  the  statement  of  the  case  it 
appears  that  it  was  a  libel  filed  by  the  assignees  of  the  builders  against  a  new 
st^am  ferryboat  for  a  balance  due  to  the  builders  on  account  of  work  done  and 
materials  furnished  in  constructing  the  hull  of  the  ferryboat.  They  claimed  a 
lien  for  the  unpaid  balance  of  the  price,  and  the  decree  was  in  their  favor  in 
the  circuit  court,  but  the  claimants  appealed  to  this  court.  When  the  cause 
came  up  for  argument  the  first  point  made  for  the  claimants  was  that  a  con- 
tract to  build  a  ship  is  not  one  within  the  jurisdiction  of  the  admiralty  courts, 
even  though  it  be  intended  to  employ  the  vessel  in  ocean  navigation.  Sufficient 
appears  in  the  report  of  the  case  to  show  that  the  libelants  took  direct  issue 
upon  that  proposition,  and  the  court  say,  in  disposing  of  it,  that  the  only  matter 
in  controversy  is  whether  the  district  courts  have  jurisdiction  in  admiralty  to 
enforce  liens  for  labor  and  materials  furnished  in  constructing  vessels  to  be 
employed  in  the  navigation  of  waters  to  which  the  admiralty  jurisdiction 
extends. 

Neither  shipbuilders  nor  furnishers  of  materials  for  shipbuilding  had  any 
lien  at  that  date  under  the  state  law,  but  the  court  unanimously  decided  that 
the  admiralty  jurisdiction  was  limited  to  contracts,  claims  and  services  which 
were  purely  maritime,  and  to  such  as  had  respect  to  rights  and  duties  apper- 
taining to  commerce  and  navigation.  Applying  that  rule  to  the  case  then 
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under  consideration,  the  court  say :  "So  fir  from  the ' contract  being  purely 
maritime  and  touching  rights  and  duties  appertaining  to  navigation,  it  is  a 
contract  made  on  land,  to  be  p^formed  on  land."  Convinced  or  not,  every 
candid  inquirer  must  admit  that  this  court  did  decide  in  that  case  that  neither 
a  contract  to  build  a  ship  or  to  furnish  materials  for  the  purpose  is  a  maritime 
contract.  Nor  does  that  decision  stand  alone,  as  the  same  question  since  that 
time  has  more  than  once  come  before  the  court  and  been  decided  in  the  same- 
way.  Such  was  the  view  of  the  court  in  the  case  of  Roach  v.  Chapman,  22 
How.,  129,  in  which  the  opinion  of  the  court  was  given  by  Mr.  Justice  Grier. 
Proceedings  in  that  case  had  been  instituted  in  the  district  court  against  a 
steamer  to  enforce  a  lien  for  a  part  of  the  price  of  the  engine  and  boiler, 
which  had  been  furnished  to  the  builders  in  another  state,  where  the  steamer 
was  built.  Process  was  served,  and  the  claimants  appeared  and  filed  a  plea  to 
the  jurisdiction  of  the  court,  which  was  sustained  by  the  circuit  court,  and  the 
libelants  appealed  to  this  court.  Able  counsel  appeared  for  appellants,  but 
this  court  decided  that  a  contract  for  building  a  ship  or  for  supplying  engines, 
timber  or  other  materials  for  her  construction,  is  clearly  not  a  maritime  con- 
tract, and  the  court  remarked  that  any  former  dicta  or  decisions  which  seem  to- 
favor  a  contrary  doctrine  were  overruled.     The  Jeflferson,  20  How.,  400. 

During  the  same  session  of  the  court  the  same  ques.tion  was  again  presented,, 
and  was  again  decided  in  the  same  way.  Morewood  v.  Enequist,  23  How., 
494.  Express  reference  is  there  made  to  the  case  of  The  Jefferson,  and  the- 
remark  of  the  court  is  that  the  court  there  decided  that  a  contract  to  build  a 
ship  is  not  a  maritime  contract ;  that  in  this  country  such  contracts  are  purely 
local  and  are  governed  by  state  laws,  and  should  be  enforced  by  the  state  tri- 
bunals. Decisions  to  the  same  effect  have  been  made  in  the  circuit  courts,  of 
which  the  following  are  examples:  Cunningham  v.  Hall,  1  Cliff.,  45;  The 
Orpheus,  2  Cliff.,  35.  State  legislatures  have  no  authority  to  create  a  maritime 
lien,  nor  can  they  confer  any  jurisdiction  upon  a  state  court  to  enforce  such  a 
lien  by  a  suit  or  proceeding  in  rem,  as  practiced  in  the  admiralty  courts.  The 
Belfast,  7  Wall,  644;  The  Moses  Taylor,  4  id.,  411;  Hine  v.  Trevor,  id.,  555. 
Other  support  to  that  proposition  than  the  act  of  congress  is  not  needed,  as 
the  provision  is  to  the  effect  that  the  district  courts  shall  have  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  except 
where  the  common  law  is  competent  to  give  to  suitors  a  common  law  remedy. 
Common  law  remedies  are  not  applicable  to  enforce  a  maritime  lien  by  a  pro- 
ceeding in  rem,  and  consequently  the  original  jurisdiction  to  enforce  such  a 
lien  by  that  mode  of  proceeding  is  exclusive  in  the  district  courts.  Brookman 
V.  HamiU,  43  N.  Y.,  554;  The  Josephine,  39  id.,  19. 

Taken  together  and  properly  construed  those  provisions  warrant  the  conclu- 
sion that  such  a  party  wishing  to  enforce  such  a  lien  may  proceed  in  rem  in  the 
admiralty,  or  he  may  bring  a  suit  in  personam  in  the  same  jurisdiction,  or  be 
may  elect  not  to  go  into  admiralty  at  all  and  may  resort  to  his  common  law 
remedy  in  the  state  courts,  or  in  the  circuit  court  of  the  United  States,  if  he 
can  make  proper  parties  to  give  that  court  jurisdiction  of  the  case.  But  a 
maritime  lien  does  not  arise  in  a  contract  to  build  a  ship  or  in  a  contract  to 
furnish  materials  for  that  purpose;  and  in  respect  to  such  contracts  it  is  com- 
petent for  the  states,  under  the  decisions  of  this  court,  to  create  such  liens  as 
their  legislatures  may  deem  just  and  expedient,  not  amounting  to  a  regulation 
of  commerce,  and  to  enact  reasonable  rules  and  regulations  prescribing  the 
mode  of  their  enforcement,  if  not  inconsistent  with  the  exclusive  jurisdiction 
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of  the  admiraUy  courts.  The  Belfast,  7  Wall,  645 ;  Sheppard  v.  Steele,  43  K 
Y.,  65 ;  Ferran  V.  Hosford,  54  Barb.,  208. 

§  900.  Provision  as  to  jury  trials. —  Federal  questions  m^tst  he  raised  in  the 
state  courts. 

Objection  is  also  taken  to  the  validity  of  the  state  law  upOn  the  ground  that 
it  is  in  conflict  with  the  provisions  of  the  federal  constitution  which  secures  to 
every  party,  where  the  value  in  controversy  exceeds  $20,  the  right  of  trial  by 
jury.     Two  answers  may  be  made  to  that  objection,  either  of  which  is  decisive: 

(1)  That  it  does  not  apply  to  trials  in  the  state  courts.  Barron  v.  Baltimore, 
7  Pet.,  247;  Twitchell  v.  Commonwealth,  7  Wall.,  326;  Livingston  v.  Moore,  7 
Pet.,  551 ;  Fox  v.  Ohio,  5  How.,  434;  Smith  v.  Maryland,  18  id.,  76;  Cooley 
on  Constitutional  Limitations,  2d  ed.,  19. 

(2)  That  no  such  error  was  assigned  in  the  court  of  errors,  and  that  the 
question  was  not  presented  to,  nor  was  it  decided  by,  the  court  of  errors. 

Jurisdiction  is  not  shown  unless  it  appears  that  some  one  of  the  specified 
questions  did  arise  in  the  state  court  and  that  the  question  was  decided  ad- 
versely to  the  party  assigning  error  in  this  court.  Crowell  v.  Eandell,  10  Pet., 
392;  Suydam  v.  Williamson,  20  How.,  440. 

Judgment  affirmed^  with  costs. 

DAVIS  V.  PACKARD. 
(6  Peters,  41-50.     18^3.)    - 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  on  a  writ  of  error  to  the  court 
for  the  correction  of  errors  in  the  state  of  New  York,  being  the  highest  court 
of  law  in  that  state  in  which  a  decision  in  this  suit  could  be  had.  And  a 
motion  has  been  made  to  dismiss  the  writ  of  error  for  want  of  jurisdiction  in 
this  court. 

From  the  record  returned  to  this  court,  it  appears  that  the  cause  went  up  to 
the  court  for  the  correction  of  errors  in  New  York  upon  a  writ  of  error  to  the 
supreme  court  of  that  state;  and  that  in  the  court  of  errors  the  plaintiff  as- 
signed as  error  in  fact  that  he,  Charles  A.  Davis,  before  and  at  the  time  of  the 
commencement  of  the  suit  against  him,  was  and  ever  since  hath  continued  to 
be,  and  yet  is,  consul-general  in  the  United  States  of  his  majesty,  the  king  of 
Saxony,  duly  admitted  and  proved  as  such  by  the  president  of  the  United 
States.  And  being  such  consul,  he  ought  not,  according  to  the  constitution 
and  laws  of  the  United  States,  to  have  been  impleaded  in  the  said  supreme 
court,  but  in  the  district  court  of  the  United  States  for  the  southern  district  of 
New  York,  or  in  some  other  district  court  of  the  said  United  States,  and  that 
the  said  supreme  court  had  not  jurisdiction,  and  ought  not  to  have  taken  to 
itself  the  cognizance  of  the  said  cause.  To  this  assignment  of  errors  the 
defendants  in  error  answered  that  there  is  no  error  in  the  record  and  proceed- 
ings aforesaid,  nor  in  giving  the  judgment  aforesaid,  because,  they  say,  that  it 
nowhere  appears  by  the  said  record,  proceedings  or  judgment  that  the  said 
Charles  A.  Davis  ever  was  consul  of  the  king  of  Saxony,  and  they  pray  that  the 
said  court  for  the  correction  of  errors  may  proceed  to  examine  the  record  and  pro- 
ceedings aforesaid,  and  the  matter  aforesaid,  above  assigned  for  error,  and  that 
the  judgment  aforesaid  may  be  in  all  things  affirmed.  The  record  then  states, 
whereupon  the  court  for  the  correction  of  errors,  after  having  heard  the  counsel 
for  both  parties,  and  diligently  examined  and  fully  understood  the  causes  as- 

739 


§§  901-903.  APPEALS  AND  WRITS  OF  ERROR. 

signed  for  error,  and  inspected  the  record  and  process  aforesaid,  did  order  and 
adjudge  that  the  judgment  of  the  supreme  court  be  in  all  things  affirmed.  The 
motion  made  in  this  court  to  dismiss  the  writ  of  error  is  founded  and  resisted 
upon  affidavits,  on  each  side,  disclosing  what  took  place  in  the  court  of  errors  in 
New  York,  on  a  motion  there  made  to  dismiss  the  writ  of  error  to  the  supreme 
court  of  that  state,  and  the  opinion  of  the  chancellor  delivered  in  the  court  of 
errors,  assigning  his  reasons  for  affirming  the  judgment  of  the  supreme  court, 
has  also  been  laid  before  us. 

§  901.  Jwnadictional  questions  must  appear  from  the  record. 

We  cannot  enter  into  an  examination  of  that  question  at  all ;  whatever  took 
place  in  the  state  court,  which  forms  no  part  of  the  record  sent  up  to  this 
court,  must  be  entirely  laid  out  of  view.  This  is  the  established  course  of  this 
court,  and  neither  the  opinion  of  the  chancellor,  or  the  proceedings  on  the 
motion,  forms  a  part  of  the  record.  12  Wheat.,  118.  The  question  before  this 
court  is  whether  the  judgment  was  correct,  not  the  ground  on  which  that 
judgment  was  given.    6  Wheat,  603. 

§  902.  The  record  need  not  state  in  terms  that  an  act  of  congress  was  drawn  in 
question. 

It  has  also  been  settled,  that,  in  order  to  give  jurisdiction  to  this  court  under 
the  twenty-fifth  section  of  the  judiciary  act  (2d  vol.  Laws  U.  S.,  65),  it 
is  not  necessary  that  the  record  should  state  in  terms  that  an  act  of  congress 
was  in  point  of  fact  drawn  in  question.  It  is  sufficient  if  it  appears  from  the 
record  that  an  act  of  congress  was  applicable  to  the  case,  and  was  miscon- 
strued, and  the  decision  in  the  state  court  was  against  the  privilege  or  exemp- 
tion specially  set  up  under  such  statute.  4  Wheat,  311;  2  Pet.,  250;  3  id., 
801;  4  id.,  429.  How  stands  the  record,  then,  in  this  case?  Charles  A.  Davis 
alleges  that  he  is  consul-general  of  the  king  of  Saxony  in  the  United  States, 
and  that  he  is  thereby  privileged  from  being  sued  in  the  state  court,  according 
to  the  constitution  and  laws  of  the  United  States.  The  fact  of  his  being  such 
consul  is  not  denied  by  the  joinder  in  error.  The  answer  given  is,  that  it  no- 
where appears  by  the  record,  proceedings  or  judgment  of  the  supreme  court 
that  the  said  Davis  was  such  consul;  and  the  court  of  errors,  in  giving  judg- 
ment, say,  after  having  examined  and  fully  understood  the  causes  assigned 
for  error,  they  affirm  the  judgment  of  the  supreme  court  This  was  deciding 
against  the  privilege  set  up  under  the  act  of  congress,  which  declares  that  the 
district  court  of  the  United  States  shall  have  jurisdiction,  exclusively  of  the 
courts  of  the  several  states,  of  all  suits  against  consuls  and  vice-consuls.  2d 
vol.  Laws  U.  S.,  60,  §  9. 

§  903.  The  federal  question  may  he  shown  ly  the  assignment  of  errors  in  the 
state  court. 

The  question  before  this  court  is  not  whether  the  judgment  of  the  supreme 
court  in  New  York  was  correct.  It  is  the  judgment  of  the  court  for  the  correc- 
tion of  errors  that  is  to  be  reviewed  here.  That  is,  the  final  judgment  in  the 
highest  court  in  the  state,  and  none  other,  can  be  brought  into  this  court,  under 
the  twenty-fifth  section  of  the  judiciary  act.  Whether  it  was  competent  for 
Davis  in  the  court  of  errors  to  assign,  as  error  in  fact,  his  exemption  from 
being  sued  in  a  state  court,  is  not  a  question  presented  by  the  record.  No  such 
question  appears  to  have  been  raised  or  decided  by  the  court.  And  judging 
from  the  ordinary  course  of  judicial  proceedings  in  such  cases,  we  are  war- 
ranted in  inferring  that  no  such  question  could  have  been  made.  For  if  the 
court  of  errors  had  entertained  the  opinion  that  such  exemption  could  not  be 
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assigned  for  error  in  that  court,  the  writ  of  error  would  probably  have  been 
dismissed.  Or  if  the  court  had  understood  that  the  fact  of  his  being  consul 
was  denied,  an  issue  would  probably  have  been  directed  to  try  that  fact,  under 
a  provision  in  a  statute  of  that  state,  which  declares :  "  That  whenever  an  issue 
of  fact  shall  be  joined  upon  any  writ  of  error,  returned  into  the  court  for  the 
correction  of  errors,  and  whenever  any  question  of  fact  shall  arise  upon  any 
motion  in  relation  to  such  writ,  or  the  proceedmgs  thereon,  the  court  may  remit 
the  record  to  the  supreme  court,  with  directions  to  cause  an  issue  to  be  made 
up  by  the  parties,  to  try  such  question  of  fact  at  the  proper  circuit  court  or  sit- 
tings, and  to  certify  the  verdict  thereupon  to  the  said  court  for  the  correction 
of  errors."  2d  vol.  Kev.  Stat.  New  York,  601.  From  the  record,  then,  we 
are  necessarily  left  to  conclude  that  the  state  court,  assuming  or  admitting  the 
fact  that  Davis  was  consul-general,  as  alleged  in  his  assignment  of  errors,  yet 
[decided  that]  it  did  not  exempt  him  from  being  sued  in  a  state  court,  which 
brings  the  case  within  the  twenty -fiftfe  section  of  the  judiciary  act;  the  decision 
having  been  against  the  exemption  set  up  and  claimed  under  a  statute  of  the 
United  States. 
The  motion  to  dismiss  the  writ  of  error  is  accordingly  denied, 

BOLLING  V.  LERSNER 
(1  Otto,  6Wr^96.     1875.) 

Eerob  to  the  Supreme  Court  of  Appeals  of  Virginia 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  The  circuit  court  of  Fauquier  county,  Ya.,  rendered 
a  decree  in  this  cause  September  13, 1867.  From  this  decree  Lersner  prayed  an 
appeal  to  the  district  court  of  appeals.  May  17,  1869.  This  was  allowed  by  W. 
Willoughby,  judge.  Upon  this  allowance  the  appeal  was  docketed  in  the  appel- 
late court,  and  the  parties  appeared  without  objection  or  protest,  and  were  heard. 
Upon  the  hearing,  the  decree  of  the  circuit  court  was  reversed  and  the  cause  re- 
manded with  instructions  to  proceed  as  directed.  When  the  case  came  to  the 
circuit  court  upon  the  mandate  of  the  appellate  court.  Boiling  appeared  and 
objected  to  the  entry  of  the  decree  which  had  been  ordered,  for  the  reason, 
among  others,  that  Willoughby,  the  judge  who  allowed  the  appeal,  had  been 
appointed  to  his  office  by  the  commanding-general  exercising  military  authority 
in  Virginia  under  the  reconstruction  acts  of  congress,  and  that  those  acts  were 
nnconstitutional  and  void.  This  objection  was  overruled,  and  a  decree  entered 
according  to  the  mandate.  From  this  decree  Boiling  took  an  appeal  to  the 
supreme  court  of  appeals,  where  the  action  of  the  circuit  court  was  affirmed. 
To  reverse  this  decree  of  affirmance  the  present  writ  of  error  has  been  prose- 
cuted. 

§  904.  A  federal  question  must  he  necessarily  involved  in  the  decision. 

We  cannot  re-examine  the  judgment  or  decree  of  a  state  court  simply  be- 
cause a  federal  question  was  pi^esented  to  that  court  for  determination.  To 
give  us  jurisdiction  it  must  appear  that  such  a  question  was  in  fact  decided,  or 
that  its  decision  was  necessarily  involved  in  the  judgment  or  decree  as  rendered. 
In  this  case  Boiling  presented  to  the  court  for  its  determination  the  question  of 
the  constitutionality  of  the  reconstruction  acts.  This  was  a  federal  question, 
but  the  record  does  not  show  that  it  was  actually  decided,  or  that  its  decision 
was  necessary  to  the  determination  of  the  cause.  While  it  perhaps  sufficiently 
appears  that  the  judge  was  appointed  under  the  authority  of  the  acts  in  ques- 
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tion,  it  also  appears  that  he  was  acting  in  the  discharge  of  the  duties  of  bis 
oiBce,  and  that  he  had  the  reputation  of  being  the  officer  he  assumed  to  be.  It 
also  appears  that,  after  the  allowance  of  the  appeal,  the  case  was  docketed  in 
the  appellate  court ;  that  Boiling  appeared  there ;  that  he  submitted  himself  to 
the  jurisdiction  of  that  court  without  objection,  and  presented  his  case  for  ad- 
judication ;  that  the  case  was  heard  and  decided,  and  that  the  objection  to  the 
qualification  of  the  judge  who  allowed  the  appeal  was  made  for  the  first  time 
in  the  circuit  court  when  the  case  came  down  with  the  mandate.  From  this  it 
is  clear  that  the  case  might  have  been  disposed  of  in  the  state  court  withoui; 
deciding  upon  the  constitutionality  of  the  reconstruction  acts.  Thus,  if  it  was 
held  that  the  objection  to  the  authority  of  the  judge  came  too  late,  or  that  the 
allowance  of  an  appeal  by  a  judge  de  facto  was  sufficient  for  all  the  purposes  of 
jurisdiction  in  the  appellate  court,  it  would  be  quite  unnecessary  to  determine 
whether  the  judge  held  his  office  by  a  valid  appointmmit.  We  might,  there- 
fore, dismiss  the  case,  because  it  does  not  .appear  from  the  record  that  the  fed- 
eral question  was  decided,  or  that  its  decision  was  necessary. 

But  if  we  go  farther  and  look  to  the  opinion  of  the  court,  which,  in  this  oase, 
has  been  certified  here  as  part  of  the  record,  we  find  that  the  federal  question 
was  not  decided.  All  the  judges  agreed  that  Willoughby  was  a  judge  de  facto^ 
and  that  his  acts  were  valid  in  respect  to  the  public  and  third  parties,  even 
though  he  might  not  be  rightfully  in  office.  In  this  the  court  but  followed  its 
own  well  considered  holding  by  all  the  judges,  in  Griffin  i;.  Cunningham,  20 
Gratt.,  31,  approved  in  Quinn  v.  Cunningham,  id.,  138,  and  Teel  v.  Young,  23 
id.,  691,  and  the  repeated  decisions  of  this  court.  Texas  v.  White,  7  Wall.,  733; 
Thorington  v.  Smith,  8  id.,  8;  Huntington  v.  Texas,  16  id.,  412;  Horn  v.  Lock- 
hart,  17  id.,  580. 

Writ  dismissed  for  want  of  jurisdiction. 

REDDALL  v.  BRYAN. 
(24  Howard,  421-423.     1860.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  revise  the  decree  of  the 
court  of  appeals  of  Maryland,  affirming  a  decree  of  the  circuit  court  for  Mont- 
gomery county,  in  that  state. 

This  case,  as  it  appears  on  the  record,  is  this:  The  bill  in  equity  of  the 
plaintiff  in  error,  filed  in  the  circuit  court  for  Montgomery  county,  in  Mary- 
land, alleges  that  the  defendants  have  trespassed  on  land  of  his  in  Montgomery 
county,  in  Maryland,  digging  it  up  and  erecting  abutments  and  structures  for 
an  aqueduct,  and  so  breaking  up  and  dividing  the  land  as  to  render  it  incapa- 
ble of  tillage,  and  inflicting  great  and  irreparable  damage  upon  the  complain- 
ant; and  that  the  defendants  meditate,  for  completing  the  aqueduct,  still 
further  damage,  of  the  same  aggravated  character,  to  the  land,  by  digging  to 
great  depths  of  twelve  to  fifteen  feet,  and  at  other  points  raising  eihbankments 
and  building  walls,  and  in  conducting  through  the  land  a  large  and  constant 
stream  of  water,  for  the  sole  use  of  the  aqueduct. 

The  bill  further  states  that  the  defendants  claim  to  thus  act  under  authority 
of  the  executive  of  the  United  States,  unsanctioned,  however,  as  the  bill  al- 
leges, by  any  action  of  congress,  and  for  supplying  water  to  the  cities  of 
Washington  and  Georgetown,  and  under  color  of  an  act  of  the  legislature  of 
Maryland  (session  of  the  year  1853,  chapter  179),  purporting  to  authorize  the 
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United  States  "  to  purchase  land  in  Maryland  for  so  supplying  water,  through 
•construction  of  dams,  reservoirs,  buildings  and  other  works,"  and  in  case  of 
•sale  not  being  agreed  by  owners,  to  allow  the  United  States  to  adversely  appro- 
priate to  herself  the  land,  by  condemnation  and  on  valuation,  to  be  effected  in 
manner  as  provided  in  case  of  the  Chesapeake  &  Ohio  Canal  Company's  occa- 
sions for  land  and  materials  for  that  company's  works. 

The  bill  also  avers  that  no  such  purchase  was  authorized  by  congress,  nor 
any  attempt  ever  made  on  behalf  of  the  United  States  toward  an  agreement 
for  the  purchase  of  complainant's  lands,  and  insists  that  these  pretended  sanc- 
tions of  the  act  of  the  Maryland  legislature,  and  of  the  United  States  execu- 
tive, are  repugnant  to  the  constitution  of  the  United  States  and  of  Maryland, 
and  that  the  land  is  thus  intruded  on  for  no  public  purpose  of  Maryland,  nor 
for  any  connected  with  the  United  States  as  such,  and  of  a  federal  character, 
nor  even  so  declared  in  the  Maryland  act  of  legislature,  or  in  any  action  of 
•congress.  And  the  bill  prays  injunction,  to  prevent  the  trespass  and  encroach- 
ments complained  of  from  being  carried  on.  The  circuit  court  refused  the  in- 
junction, and  from  the  order  of  refusal  the  plaintiff  appealed  to  the  court  of 
appeals.  That  court  affirmed  the  order  of  the  circuit  court  and  remanded  the 
<5ase.  From  this  decision  of  the  court  of  appeals  the  case  is  here  upon  writ  of 
«rror. 

§  905.  A  decree  refusing  an  injunction  is  not  a  final  decree^  and  an  appeal 
does  not  lie  from  it, 

I:  is  evident,  from  this  statement,  that  the  appeal  to  this  court  cannot  be 
sustained.  In  tha  first  place,  the  decree  of  the  court  of  appeals  merely  affirms 
the  decree  of  the  inferior  court,  and  remands  the  case.  It  is,  therefore,  still 
pending,  and  there  is  no  final  decree.  And  although  the  state  of  Maryland  in 
her  own  courts  may  authorize  an  appeal  from  such  an  interlocutory  order,  it 
<3annot  affect  the  jurisdiction  of  this,  which  is  governed  by  the  act  of  congress, 
and  that  act  authorizes  the  writ  of  error  only  in  cases  where  there  is  a  final 
decree  or  judgment. 

§  906.  Where  the  decision  is  against  a  party  denying  a  rights  the  supreme 
court  h<is  no  jurisdiction. 

In  the  second  place,  we  do  not  see  in  the  plaintiff's  bill  any  right  claimed 
under  the  laws  of  the  United  States.  On  the  contrary,  the  claim  is  against 
the  rights  asserted  by  the  United  States,  and  exercised  by  the  agents  of  the 
government  under  its  authority ;  and  even  if  there  had  been  a  final  decree  by 
the  dismissal  of  the  bill,  in  addition 'to  the  refusal  of  the  injunction,  we  per- 
ceive no  ground  upon  which  the  writ  of  error  could  be  maintained  under  the 
twenty-fifth  section  of  the  act  of  1789.  It  is  therefore  dismissed  for  want  of 
jurisdiction. 

McSTAY  V.  FRIEDMAN. 

(2  Otto,  728,  724.     1875.) 

Ereor  to  the  Supreme  Court  of  California. 

Opinion  by  Waite,  C.  J. 

STA.TEMENT  OF  Fa.ot8. —  This  was  an  action  of  ejectment  brought  by  Fried- 
man to  recover  the  possession  of  a  certain  parcel  of  the  Pueblo  lands  confirmed 
to  the  city  of  San  Francisco  by  the  act  of  congress  passed  March  8,  1866  (14 
Stat,  4).  He  did  not  attempt  to  connect  himself  with  the  city  title,  but  relied 
entirely  upon  his  alleged  prior  possession  and  that  of  his  grantors.  The  de- 
fendants, who  are  the  plaintiffs  in  error,  set  up  in  their  answer,  as  defenses, 
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(1)  adverse  possession,  with  specificjations  to  bring  themselves  within  the  oper- 
ation of  the  statute  of  limitations ;  and  (2)  the  title  of  the  city  of  San  Fran- 
cisco under  the  act  of  congress,  and  an  assignment  of  that  title  to  themselves, 
pursuant  to  the  provisions  of  an  ordinance  of  the  city  and  an  act  of  the  legis- 
lature of  California.  At  the  trial  no  question  was  raised  as  to  the  validity  or 
operative  effect  of  the  act  of  congress.  The  eflFort  on  the  part  of  the  plaintiffs 
in  error  seems  to  have  been  (1)  to  establish  their  defense  under  the  statute  of 
limitations ;  and  (2)  to  prove  such  possession  as  would,  according  to  their  claim, 
transfer  the  city  title  to  them  under  the  operation  of  the  city  ordinance  and 
the  act  of  the  legislature. 

§  907,  Where  the  ardy  gtcestion  is  as  to  ^  transfer  of  title  to  land^  the  avr 
fretne  court  has  no  jurisdiction. 

No  federal  question  was  involved  in  the  decision  of  the  supreme  court.  The 
city  title  was  not  drawn  in  question.  The  real  controversy  was  as  to  the  trans- 
fer of  that  title  to  the  plaintiffs  in  error,  and  this  did  not  depend  upon  the 
"  constitution,  or  any  treaty  or  statute  of,  or  commission  held  or  authority  ex- 
ercised under,  the  United  States."  The  case  is,  therefore,  in  all  essential  par- 
ticulars, like  that  of  Bomie  et  al,  v,  Casanova,  91  IT.  S.,  379,  and  the  writ  must 
be  dismissed  for  want  of  jurisdiction, 

WYNN  V.  MORRIS. 
(20  Howard,  8-6.    1857.) 

Eeeob  to  the  Supreme  Court  of  Arkansas. 

Opinion  by  Mb.  Justice  Catron. 

Statement  of  Facts. —  The  complainant  filed  his  bill  in  a  state  circuit  court 
in  Arkansas,  to  enjoin  Morris  from  executing  a  writ  of  possession  founded  on 
a  recovery  by  an  action  of  ejectment  for  the  northwest  quarter  of  section  18^ 
in  township  16,  south  of  Ked  river. 

Wynn  alleges  that  the  whole  of  the  quarter  section  was  cultivated  by  him, 
and  had  been  for  years  before  the  inception  of  Morris'  title,  and  that  he, 
Wynn,  claimed  title  to  the  land  through  the  state  of  Arkansas,  and  that  Mor- 
ris had  obtained  a  legal  title  in  fraud  of  Wynn's  superior  right  in  equity. 
Morris  claims  through  Keziah  Taylor.  In  1829  and  in  1830,  when  the  occu- 
pant law  of  that  year  passed,  she  was  a  widow,  and  cultivated  a  small  farm  on 
the  land  in  dispute;  she  sold  out  her  possessions  there  in  the  latter  part  of  1830, 
left  the  country  secretly,  and  settled  permanently  in  the  Mexican  province  of 
Coahuila  and  Texas,  and  there  she  remained  without  returning  to  Arkansas 
until  December,  1842.  when  she  made  her  appearance,  proved  her  cultivation 
in  1829,  and  her  continuing  possession  in  May,  1830,  in  the  form  prescribed  by 
the  act  of  that  year,  had  her  pre-emption  allowed,  entered  the  land,  and  sold 
it  to  Morris.  She  got  a  patent  in  1844.  The  reason  why  Mrs.  Taylor  did  not 
enter  the  land  at  an  earlier  day  was  that  the  township  No.  16  was  not  surveyed 
until  1841,  and  within  one  year  before  the  date  of  her  entry.  Wynn  seeks  a 
decree  on  the  ground  that  Morris  procured  Mrs.  Taylor  to  enter  the  land  for 
Morris'  benefit,  when  she  had  no  right  of  pre-emption,  because  of  the  aban- 
donment of  her  possession  for  morg  than  ten  years.  The  register  and  receiver 
held  that  a  preference  of  entry  was  vested  by  the  act  of  1830,  and  they  re- 
fused to  investigate  the  fact  of  abandonment.  This  opinion  was  concurred  in 
by  the  commissioner  of  the  general  land  oflSce.  And,  to  correct  this  alleged 
error,  the  bill  was  filed.    The  state  circuit  court  refused  the  relief  prayed ;  ad- 
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judged  that  Mrs.  Taylor  obtained  a  valid  title  to  the  land,  and  decreed  damages 
against  Wynn  for  detaining  the  possession. 

§  908.  The  decision  mv^t  he  against  the  party  making  a  claim  under  the 
United  Sta^tes. 

From  this  decree  he  appealed  to  the  supreme  court  of  Arkansas,  where  the 
decree  of  the  circuit  court  was  affirmed,  and  to  that  decree  Wynn  prosecutes 
his  writ  of  error  out  of  this  court ;  and  the  first  question  here  is  whether  we 
have  jurisdiction  to  re-examine  and  reverse  or  affirm  the  decree  of  the  state 
courts.  This  can  only  be  done  in  a  case  where  is  drawn  in  question  the  con- 
struction of  a  statute  of  the  United  States,  etc.,  and  the  decision  is  against  the 
tide  set  up  or  claimed  under  the  statute  by  the  losing  party.  If  Wynn  had  no 
title,  of  course  he  could  not  claim  under  a  law  of  the  United  States,  and  can- 
not come  here  under  the  twenty-fifth  section  of  the  judiciary  act  of  1789^ 
merely  to  draw  in  question  the  decree  which  dismissed  his  bill.  To  this  eflfect 
are  the  cases  of  O wings  v.  Norwood's  Lessee,  5  Or.,  344;  Henderson  v.  Ten- 
nessee, 10  How.,  311.  Wynn  sets  up  a  pretension  of  claim  to  the  land  in  dis- 
pute through  the  state  of  Arkansas,  which  state  was  authorized  to  locate 
five  hundred  thousand  acres  of  land  by  acts  of  congress  passed  in  1841  and 
1842;  and  the  complainant  insists  that  he  had  made  a  contract  with  the  state, 
through  her  locating  agent,  Charles  E.  Moore,  who  was  acting  under  instruc- 
tions from  the  governor  of  said  state,  to  the  effect  that  he,  the  complainant, 
should  be  allowed  to  purchase  the  land  from  the  state  at  two  dollars  per  acre* 
But  the  state  did  not  locate  this  quarter  section,  nor  had  it  an  interest  in  it  at 
any  time;  so  that  the  title  was  outstanding  in  the  United  States  till  Keziah 
Taylor  made  her  entry. 

The  complainant,  Wynn,  having  no  interest  in  the  land  but  a  naked  posses- 
sion, not  protected  by  an  act  of  congress,  we  order  that  his  writ  of  error  be 
dismissed  for  want  of  jurisdiction. 

KUNGER  V.  STATE  OF  MISSOURL 
(18  Wallace,  257-268.    1871.) 

Error  to  the  Supreme  Court  of  Missouri. 

Statement  of  Facts. —  On  the  trial  of  Klinger  in  the  state  court,  a  juror 
refused  to  take  the  test  oath  prescribed  by  the  constitution  of  Missouri,  which 
had  been  held  unconstitutional  by  the  federal  supreme  court,  and  also  avowed 
his  continued  disloyalty.  The  court,  of  its  own  motion,  discharged  him,  against 
the  objections  of  the  defendant. 

§  909,   Where  a  federal  question  is  found  in  the  record  it  will  he  examined. 

Opinion  by  Mr.  Justice  Bradley. 

Although  it  does  not  seem,  from  the  report  of  this  case  in  the  Missouri  Re- 
ports, that  the  point  taken  before  us  was  raised  or  passed  upon  by  the  supreme 
court  of  that  state,  yet  being  found  in  the  record,  and  arising  out  of  the  trans- 
actions at  the  trial,  as  exhibited  in  the  bill  of  exceptions,  it  is  our  duty  to 
examine  it. 

The  oath  referred  to,  which  the  juror  Park  declined  to  take,  was  what  is 
known  as  the  oath  of  loyalty,  or  test  oath,  prescribed  by  the  sixth  section  of 
article  second  of  the  constitution  of  Missouri,  adopted  in  April,  1865.  The 
plaintiff  in  error  insists  that  this  oath  was  unconstitutional,  as  declared  by  this 
court  in  the  case  of  Cummings  v.  The  State  of  Missouri,  and  that  the  imposi- 
tion of  it  upon  the  juror,  in  obedience  to  the  state  constitution,  against  the 
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plain tiflf's  protest,  was  an  invasion  of  his  rights  as  well  as  those  of  the  juror; 
that  to  exclude  the  juror  because  he  declined  to  take  the  oath  was  to  decide  in 
favor  of  the  validity  of  a  state  law  repugnant  to  the  constitution  and  laws  of 
the  United  States,  etc.,  and  hence  that  this  court  has  jurisdiction  to  review  the 
■decision  of  the  supreme  court  of  Missouri. 

Conceding,  for  the  sake  of  argument,  all  this  to  be  true,  still,  before  we  enter 
upon  that  duty,  it  is  necessary  to  look  carefully  at  the  record  and  see  whether 
the  plaintiflTs  allegation  is  true,  that  the  court  below  excluded  the  juror  for  tio 
other  reason  than  that  he  declined  to  take  the  oath  referred  to.  *  For  we  do  not 
assume  jurisdiction  to  review  the  judgment  of  a  state  court,  unless  it  clearly 
appears  from  the  record  that  a  question  has  been  raised  and  passed  upon  which 
is  within  the  cognizance  of  this  court,  as  provided  for  in  the  twenty-fifth  sec- 
tion of  the  judiciary  act,  or  the  corresponding  act  passed  February  5,  1867.  If 
such  a  question  was  really  raised  and  passed  upon  in  this  case,  it  is  somewhat 
singular  that  no  notice  is  taken  of  it  in  the  report  of  the  case  before  referred  to. 

§  910,  Where  it  did  not  appear  that  a  juror  woe  discJuxrged  on  grounds  which 
raised  a  federal  question^  the  supreme  court  had  no  jurisdiction. 

The  only  portion  of  the  bill  of  exceptions  relating  to  this  subject  is  the  first 
paragraph  of  the  bill.  Xow,  it  does  not  clearly  appear  from  the  statement 
there  made  that  the  juror  was  discharged  "  for  no  other  reason  than  that  he 
declined  to  take  the  oath."  The  reasons  assigned  by  him  for  not  taking  the 
oath  were  twofold:  first,  that  he  was  a  rebel  in  his  sympathies  during  the  war; 
and  secondly,  that  he  was  so  still,  and  even  stronger  than  ever.  A  man  who 
makes  such  an  avowal  as  that,  thus  manifesting  a  settled  hostility  to  his  coun- 
try and  its  government,  may  well  have  been  deemed  by  the  court,  irrespective 
of  his  refusal  to  take  the  oath,  an  unfit  person  to  act  as  a  juryman,  and  a  par- 
ticipant in  the  administration  of  the  laws.  Had  the  juror  refused  to  take  the 
oath  simply  because  he  had  sympathized  with  or  aided  the  rebellion  during  the 
war,  and  had  he  been  discharged  on  that  account,  then  the  question  would  have 
fairly  arisen  of  which  this  court  could  take  cognizance.  The  repugnancy  of 
the  test  oath  to  President  Johnson's  proclamation  of  amnesty,  and  to  the  pro- 
hibition against  ex  post  facto  laws,  etc.,  would  have  been  fairly  brought  into 
question.  But  as  he  also  refused  to  take  it  because  he  was  still  a  more  bitter 
rebel  than  ever,  the  avowal  of  such  a  feeling  was  inconsistent  with  the  upright 
and  loyal  discharge  of  his  duties,  as  much  so  as  if  he  had  expressed  his  disbe- 
lief in  the  obligation  of  an  oath,  and  had  declined  to  take  it  for  that  reason. 
Surely,  if  he  had  done  that,  there  could  have  been  no  doubt  that  his  discharge 
was  justifiable,  whatever  view  might  be  taken  of  the  constitutionality  of  the 
test  oath.  It  certainly  would  have  been  in  the  discretion  of  the  court,  if  not 
its  duty,  to  discharge  him.    And  so  we  think  it  was  in  this  case. 

§  911.  Principles  which  govern  this  court  in  revising  the  judgments  of  state 
courts. 

The  rules  which  govern  the  action  of  this  court  in  cases  of  this  sort  are  well 
settled.  Where  it  appears  by  the  record  that  the  judgment  of  the  state  court 
might  have  been  based  either  upon  a  law  which  would  raise  a  question  of  re- 
pugnancy to  the  constitution,  laws  or  treaties  of  the  United  States,  or  upon 
some  other  independent  ground;  and  it  appears  that  the  court  did,  in  fact,  base 
its  judgment  on  such  independent  ground,  and  not  on  the  law  raising  the  fed- 
eral question,  this  court  will  not  take  jurisdiction  of  the  case,  even  though  it 
might  think  the  position  of  the  state  court  an  unsound  one.  But  where  it  does 
not  appear  on  which  of  the  two  grounds  the  judgment  was  based,  then,  if  the 
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independent  ground  on  which  it  might  have  been  based  was  a  good  and  valid 
one,  sufficient  of  itself  to  sustain  the  judgment,  this  court  will  not  assume 
jurisdiction  of  the  case;  but  if  such  independent  ground  was  not  a  good  and 
valid  one,  it  will  be  presumed  that  the  state  court  based  its  judgment  on  the  law 
raising  the  federal  question,  and  this  court  will  then  take  jurisdiction.  Maguire 
V.  Tyler,  8  Wall.,  650;  Neilson  v,  Lagow,  12  How.,  110;  Kailroad  Company  v. 
Kock,  4  Wall.,  177;  Eailroad  Company  v,  McClure,  10  id.,  511;  Insurance 
Company  v.  Treasurer,  11  id.,  204;  Crowell  v.  Kandell,  10  Pet.,  368;  Suydam 
V.  Williamson,  20  How.,  427;  Williams  v.  Oliver,  12  id.,  123. 

In  this  case  it  appears  that  the  court  below  had  a  good  and  valid  reason  for 
discharging  the  juror,  independent  of  his  refusal  to  take  the  test  oath ;  and  it 
-does  not  appear  but  that  he  was  discharged  for  that  ground.  It  cannot,  there- 
fore, with  certainty,  be  said  that  the  supreme  court  of  Missouri  did  decide  in 
favor  of  the  validity  of  the  said  clause  of  the  state  constitution,  which  requires 
^  juror  to  take  the  test  oath. 

W7*it  of  error  dismissed. 
CAPERTON  V.  BOWYER. 

(14  Wallace,  216-237.     1871.) 

Eeror  to  the  Supreme  Court  of  Appeals  of  West  Virginia. 

§  911<2.  Federal  questions  must  appear  in  the  record. 

Opinion  by  Mb.  Justice  Clifford. 

Special  jurisdiction  only  is  given  to  this  court  by  virtue  of  a  writ  of  error  to 
a  state  court,  and  unless  the  record  shows  that  the  case  falls  within  the  condi- 
tions annexed  to  the  right  of  a  party  to  invoke  the  exercise  of  the  jurisdiction, 
the  writ  6f  error  must  be  dismissed.  Primarily  those  conditions  are  two:  (1) 
That  it  shall  appear  that  some  one  of  the  questions  specified  in  the  twenty-fifth 
section  of  the  judiciary  act,  or  the  second  section  of  the  amendatory  act,  did 
arise  in  the  case.  (2)  That  the  question  which  did  so  arise  in  the  case  was  de- 
cided by  the  court  in  the  way  therein  required  to  give  this  court  jurisdiction  to 
re-examine  the  question ;  and  the  rule  is  settled  that  unless  both  those  things 
appear  the  jurisdiction  does  not  attach.     1  Stat,  at  Large,  85 ;  14  id.,  386. 

Statement  of  Facts. —  On  the  6th  day  of  August,  1866,  the  plaintiff  brought 
an  action  of  trespass  for  false  imprisonment  against  the  defendant  in  the  state 
court,  in  which  he  alleged  that  the  defendant,  on  the  29th  of  June,  1862, 
with  force  and  arms,  seized  the  plaintiflf  and  incarcerated  him  in  a  dungeon, 
and  imprisoned  him  there  for  twenty-four  days,  separated  from  his  home  and 
family,  and  that  he  subjected  him  to  great  danger  and  many  hardships,  and 
seriously  impaired  his  health  and  put  him  to  great  pain  and  distress,  both  of 
body  and  mind.  Service  having  been  made,  the  defendant  appeared  and  de- 
murred to  the  declaration,  and  filed  seven  other  pleas,  as  follows:  (1)  That  he 
was  not  guilty  in  manner  and  form  as  alleged.  (2)  That  the  action  was  not 
brought  within  one  year  next  after  the  right  to  bring  the  same  accrued. 
(3)  That  the  action  was  not  brought  within  two  years  next  after  the  right  to 
bring  the  same  accrued.  (4)  That  more  than  two  years  had  elapsed  after  the 
right  to  bring  the  action  accrued,  and  before  the  present  limitation  act  of  the 
tftate  was  passed.  (5)  That  the  plaintiff  and  defendant  were  citizens  of 
the  same  state,  and  that  the  whole  time  prescribed  as  a  limitation  had  elapsed 
before  the  present  act  modifying  the  pre-existing  law  was  passed.  (6)  That 
the  supposed  grievances  were  acts  done  by  the  defendant  as  provost-marshal 
under  the  military  orders  of  the  state,  in  time  of  actual  war,  as  more  fully  set 
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forth  in  the  plea.  (7)  That  the  president,  on  the  7th  of  September,  1865 
granted  the  defendant  a  full  pardon  and  amnesty  for  all  offenses  by  him  com- 
mitted, arising  from  participation,  direct  or  indirect,  in  the  rebellion.  Subse- 
quently the  plaintiff  filed  a  joinder  to  the  demurrer,  joined  the  issue  tendered 
under  the  plea  of  not  guilty,  and  filed  a  replication  to  the  six  special  pleas  as 
follows:  (1)  That  the  action  is  not  barred  as  alleged,  and  tendered  an  issue  to 
the  country.  (2)  That  the  action  is  not  barred  as  alleged  in  the  second  special 
plea,  and  also  tendered  an  issue  to  the  country.  (3)  That  the  action  is  not 
barred  as  alleged  in  the  third  special  plea,  and  tendered  an  issue  to  the  country. 
(4)  Plaintiff  filed  a  demurrer  to  the  fourth,  fifth  and  sixth  special  pleas,  and 
the  defendant  demurred  to  the  replication  of  the  plaintiff  to  the  defendant's 
first  special  plea. 

All  the  issues  of  law  were  determined  by  the  court  in  favor  of  the  plaintiff, 
that  is,  the  court  overruled  the  demurrer  to  the  declaration,  sustained  the  de- 
murrers of  the  plaintiff  to  the  fourth,  fifth  and  sixth  special  pleas  of  the 
defendant,  and  also  overruled  the  demurrer  of  the  defendant  to  the  plaintiflTs 
replication  to  the  defendant's  first  special  plea,  which  left  nothing  for  trial  bat 
the  issues  of  fact,  which  were  submitted  to  a  jury,  and  the  jury  found  all  the 
issues  of  fact  in  favor  of  the  plaintiff,  and  that  the  defendant  was  guilty  as 
alleged  in  the  declaration,  and  assessed  damages  for  the  plaintiff  in  the  sum  of 
$833.  Judgment  was  rendered  for  the  plaintiff,  and  the  defendant  excepted 
and  removed  the  case  into  the  court  of  appeals  of  the  state,  where  the  judg- 
ment was  in  all  things  afSrmed.  Whereupon  the  defendant  sued  out  the  present 
writ  of  error,  and  removed  the  cause  into  this  court  for  re-examination  under 
the  twenty-fifth  section  of  the  judiciary  act. 

Jurisdiction,  it  is  claimed  by  the  defendant,  may  be  sustained  in  this  case 
upon  three  grounds,  which  will  be  separately  considered :  (1)  Because  the 
judge  told  the  jury  that,  in  computing  the  time  of  the  statute  of  limitations, 
they  ought  to  exclude  from  the  computation  all  that  period  of  time  between 
the  17th  of  April,  1861,  and  the  27th  of  February,  1866,  as  that  ruling,  as  he 
contends,  was  equivalent  to  a  ruling  that  the  recent  acts  passed  by  the  state 
upon  that  subject  are  valid  laws,  which  he  denies.  (2)  Because  the  court  sus- 
tained the  demurrer  of  the  plaintiff  to  the  fifth  special  plea  of  the  defendant, 
setting  up  belligerent  rights  as  a  defense  to  the  action.  (3)  Because  the  court 
excluded  the  pardon  granted  to  him  by  the  president  when  offered  in  evidence 
under  the  plea  of  not  guilty. 

1.  Two  acts  of  limitation  have  recently  been  passed  by  the  state  legislature. 
By  the  first,  which  was  passed  on  the  1st  day  of  March,  1865,  it  was  enacted 
that  in  computing  the  time  within  which  any  civil  suit,  proceeding  or  appeal 
shall  be  barred  by  any  statute  of  limitations,  the  period  from  the  17th  day  of 
April,  1861,  to  the  date  of  the  passage  of  the  act  shall  be  excluded  from  such 
computation.  Sess.  Acts  of  West  Virginia,  1865,  p.  72.  By  a  subsequent  act 
passed  on  the  27th  of  February,  1866,  it  is  provided  that,  in  computing  the 
time  within  which  any  civil  suit,  or  proceeding  in  trespass  or  case,  shall  hd 
barred  by  any  statute  of  limitations  in  certain  counties,  including  the  county 
in  which  this  suit  was  brought,  the  period  from  the  1st  day  of  March,  1865,  to 
the  date  of  the  passage  of  the  act  shall  be  excluded  from  such  computation. 
Id.,  1866,  p.  92.  Two  prayers  for  instruction  upon  that  subject  were  also  pre- 
sented by  the  defendant,  which  were  refused  by  the  court,  but  it  is  no:;  neces- 
sary to  reproduce  them,  as  the  question  involved  is  as  fully  raised  by  the 
instruction  given  to  the  jury  as  by  the  refusal  to  give  those  instructions. 
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§  912.  An  exception  held  not  suffioient  to  show  that  a  federal  question  ardse. 

Exception  was  taken  by  the  defendant  to  the  refusal- to  instruct  and  to  the 
instruction  given,  but  the  grounds  of  the  exception  are  not  stated,  nor  are  the 
reasons  for  the  ruling  given  by  the  court.  Such  an  exception  is  not  sufficient 
to  show  that  any  one  of  the  questions  mentioned  in  the  twenty-fifth  section  of 
the  judiciary  act  was  either  raised  or  decided  in  the  manner  therein  required 
to  give  this  court  jurisdiction  under  a  writ  of  error  to  a  state  court.  Unless 
both  those  things  appear;  that  is,  unless  it  appears  that  the  question  was 
raised,  and  that  it  was  decided  in  the  way  required,  the  jurisdiction  does  not 
attach,  and  it  is  clear  that  the  exception  is  not  sufficient  to  show  that  either 
occurred  at  the  trial.  Nothing  further  was  done  upon  the  subject  in  the  court 
of  original  jurisdiction,  but  the  cause  was  removed  into  the  court  of  appeals 
of  the  state,  where  the  judgment  was  affirmed. 

§  91 3.  Certificate  of  judge  not  sufficient  to  show  thai  a  federal  question  arose. 

Appended  to  the  judgment  in  that  court  is  a  certificate  signed  by  the  clerk 
and  certified  by  the  presiding  justice  of  the  court,  that  there  was  drawn  in 
question  the  validity  of  the  act  of  the  state  passed  March,  1865,  in  relation 
to  the  statute  of  limitations,  on  the  ground  that  it  was  repugnant  to  the  con- 
stitution of  the  United  States,  and  that  the  decision  of  the  highest  court  of 
law  and  equity  in  the  state  was  in  favor  of  its  validity.  Evidently  that  court 
had  before  it  nothing  but  the  exception  taken  and  signed  in  the  subordinate 
court,  which  is  clearly  insufficient  to  raise  such  ,a  question,  or  to  show  that  it 
was  decided  in  a  way  to  give  this  court  jurisdiction  in  such  a  case.  Undoubt- 
edly such  a  certificate  is  entitled  to  much  weight,  as  showing  that  the  question 
was  decided  by  the  court  which  gives  it,  and  in  the  manner  required  to  give 
jurisdiction,  but  it  is  not  conclusive  to  show  that  the  question  was  raised  in  the 
case,  as  the  latter  question  may  depend  upon  the  construction  of  the  pleadings, 
or,  as  in  this  case,  upon  the  proper  construction  of  the  language  of  the  bill  of 
exceptions. 

§  914.  It  is  sufficient  if  it  appears^  hy  necessary  implication^  that  a  federal 
question  arose, 

Necessary  implication,  it  is  said,  will  suffice,  which  may  be  granted,  but  it  can 
hardly  be  said  in  this  case  that  it  must  necessarily  be  implied  that  the  judge 
instructed  the  jury  that  the  state  statute  was  consistent  with  the  federal  consti- 
tution. What  he  did  tell  the  jury  was  that  a  certain  period  of  time  should  be 
excluded  from  the  computation  in  determining  the  issues  of  fact  presented  by 
the  pleadings,  whether  the  action  was  barred  by  the  one  or  two  years'  limita- 
tions. Three  years  before  that  this  court  had  decided  that  the  period  during 
which  the  courts  of  the  state  where  the  defendant  resided  were  closed  by  rea- 
son of  the  insurrection  and  rebellion,  should  not  be  deemed  and  taken  as  a  part 
of  such  a  limitation.^  Hanger  v.  Abbott,  6  Wall.,  534.  Congress  allowed  one 
year  from  the  date  of  the  act  to  the  time  allowed  for  suing  out  writs  of  error 
and  taking  appeals  in  districts  where  the  sessions  of  the  courts  had  been  sus- 
pended or  interrupted  by  insurrection  or  rebellion,  and  this  court  decided  that 
the  act  of  congress  was  a  remedial  and  not  a  restraining  one,  and  applied  the 
rule  laid  down  in  the  prior  case,  that  in  computing  the  five  years  allowed  for 
the  purpose,  the  period  for  which  the  courts  were  closed  by  insurrection  or  re- 
bellion must  be  excluded  from  the  computation.  14  Stat,  at  Large,  545 ;  The 
Protector,  9  Wall.,  687.  Provision  was  also  made  by  congress  that  the  time 
during  which  any  person  was  beyond  the  reach  of  legal  process  by  reason  of 
resistance  to  the  execution  of  the  laws,  or  the  interruption  of  the  ordinary 
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course  of  judicial  proceedings,  shall  not  be  deemed  or  taken  as  any  part  of  the- 
time  limited  by  law  for  the  commencement  of  anj'  action,  civil  or  criminal. 
Objection  was  taken  to  the  validity  of  that  provision,  but  this  court  unani- 
mously held  it  to  be  constitutional.  13  Stat,  at  Large,  123;  Stewart  v.  Eahn, 
11  Wall.,  500.  Prior  to  these  decisions  founded  upon  acts  of  congress,  this- 
court  had  decided,  as  before  remarked,  that  the  period  during  which  the  courts- 
were  closed  by  the  insurrection  must  be  excluded  from  every  such  computation,, 
and  this  court  has  twice  since  that  decided  in  the  same  way,  every  justice  of 
the  court  concurring  in  the  opinion.  Levy  v.  Stewart,  11  Wall.,  249;  Steinbach 
:v,  Stewart,  id.,  572.  Enemy  creditors  cannot  prosecute  their  claims  subsequent 
to  the  commencement  oif  hostilities,  as  the  rule  is  universal  and  peremptory 
that  they  are  totally  incapable  of  sustaining  any  action  in  the  tribunals  of  tbe- 
other  belligerent.  Absolute  suspension  of  the  right  to  sue  and  prohibition  to 
exercise  it  exist  during  war  by  the  law  of  nations,  but  the  restoration  of  peace 
removes  the  disability  and  opens  the  doors  of  the  courts.  Tested  by  these  con- 
siderations, this  court  is  of  the  opmion  that  the  judge  of  the  state  court  may 
well  have  followed  the  decisions  of  this  court  in  the  instruction  he  gave  to  the 
jury  without  having  intended  to  express  any  opinion  as  to  the  constitutionality 
of  the  state  law,  and  that  it  does  not  appear  with  sufficient  certainty  that  the 
supposed  federal  question  did  arise  in  the  case,  or  that  it  was  decided  in  the 
manner  required  to  give  this  court  jurisdiction  unde^  a  writ  of  error  to  a  state 
court. 

§  915.  It  must  appear  that  *a  federal  question  was  involved  in  the  ruling  of 
the  cov/rt  an  the  validity  of  a  pleading. 

2.  Next  ground  assumed  is  that  the  court  erred  in  sustaining  the  demurrer  of 
'the  plaintiff  to  the  fifth  special  plea  of  the  defendant,  setting  up  belligerent 
rights  as  a  defense  to  the  action.  Unquestionably  it  does  appear  that  the  plaint- 
iff demurred  to  that  plea  and  that  the  court  sustained  the  demurrer  to  the  plea, 
but  it  nowhere  appears  that  the  court  held  the  plea  bad  for  the  reason  sup- 
posed by  the  defendant.  On  the  contrary,  the  plea  is  very  defectively  drawn, 
and  it  may  be  that  it  was  held  bad  for  many  other  sufficient  reasons,  and  the 
fact  that  the  certificate  filed  by  the  chief  justice  makes  no  mention  of  this 
point  justifies  the  conclusion  that  it  was  not  decided  by  the  court  of  last  resort. 
Questions  presented  in  a  subordinate  court  are  frequently  waived  in  the  appel- 
late court,  and  it  is  plain  law  that  questions  not  presented  in  the  court  of  last 
resort  do  not  give  jurisdiction  in  a  case  like  the  one  before  the  court.  Such  a 
question  may  be  raised  in  a  bill  of  exceptions,  but  sufficient  of  the  proceedings 
must  be  stated  to  show  not  only  that  it  was  raised,  but  that  it  was  decided  in 
the  manner  required  to  give  the  jurisdiction. 

§  916.  Questions  not  decided  in  the  state  court  wiU  not  de  examined  in  the 
supreme  court. 

3.  All  that  remains  to  be  considered  is  the  question  respecting  the  pardon. 
By  the  bill  of  exceptions  it  appears  that  the  defendant  offered  the  pardon,  both 
in  mitigation  of  damages  and  as  a  justification  of  the  alleged  wrongful  acts,, 
and  it  appears  that  the  plaintiff  objected  to  the  introduction  of  the  instrument 
and  that  the  court  sustained  the  objection,  and  that  the  pardon  was  excluded. 
Enough  appears  to  show  for  what  purpose  the  pardon  was  offered,  but  nothing 
appears  to  show  upon  what  grounds  it  was  rejected  at  the  trial  or  that  the 
question  was  ever  examined  or  decided  by  the  court  of  appeals.  Five  condi- 
tions are  embodied  in  the  pardon,  but  the  record  shows  that  the  defendant  com- 
plied with  the  first  and  fifth,  and  it  does  not  show  that  he  has  ever  violated 
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any  one  of  the  others.  No  mention  is  made  of  that  ruling  in  the*  certificate  of 
the  chief  justice,  nor  is  there  anything  in  the  record  to  show  that  the  exception 
was  presented  to  the  court  of  appeals,  unless  that  may  be  inferred  from  the 
fact  that  the  court  of  appeals  found  that  there  was  no  error  in  the  record  and 
affirmed  the  judgment.  Questions  not  decided  in  the  state  court,  because  not 
raised  or  presented  by  the  complaining  party,  will  not  be  re-examined  in  thia 
court  on  a  writ  of  error  sued  out  under  the  twenty-fifth  section  of  the  judiciary 
act.  Hamilton  Co.  v.  Massachusetts,  6  Wall.,  636.  Such  is  the  settled  practice, 
and  the  act  of  congress  provides  that  it  must  appear  that  the  question  pre- 
sented for  decision  in  this  court  was  raised  in  the  state  court,  and  that  the  de- 
cision of  the  state  court  was  given  as  required  by  that  section.  Repeated 
decisions  have  established  that  rule,  and  inasmuch  as  the  point  has  been  several 
times  ruled  at  the  present  session,  we  forbear  to  extend  the  discussion. 

Dismissed  for  want  of  jurisdiction. 

McMANUS  V.  O'SULLIVAN. 
(1  Otto,  578,  579.     1875.) 

Error  to  the  Supreme  Court  of  California. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  Terrence  B.  McManus,  under  whom  the  plaintiff 
claims,  entered  into  the  possession  of  the  premises  in  controversy  in  1854,  or 
thereabouts.  He  continued  his  possession  until  his  death,  in  1861,  at  or  about 
which  time  the  defendants  entered  and  held  adversely  to  his  estate  until  the 
commencement  of  this  action  in  August,  1867.  When  McManus  entered,  and 
during  all  the  time  he  was  in  possession,  the  city  of  San  Francisco  was  assert- 
ing title  to  the  property  under  a  Mexican  pueblo  right,  before  the  commission- 
ers appointed  under  the  act  of  congress  providing  for  the  settlement  of  private 
land  claims  in  California,  and  before  the  courts  upon  appeal.  A  decree  was 
rendered  in  favor  of  the  city  by  the  circuit  court  of  the  United  States,  May  18, 
1865.  From  this  deoree  an  appeal  was  taken  to  this  court,  pending  which  an 
act  was  passed,  March  8,  1866,  entitled  "  An  act  to  quiet  the  title  to  certain 
lands  within  the  corporate  limits  of  the  city  of  San  Francisco."  14  Stat.,  4. 
Upon  the  passage  of  this  act  the  appeal  was  dismissed.  McManus  and  his  rep- 
resentatives do  not  pretend  to  connect  themselves  with  the  city  title  by  any 
actual  grant.  The  extent  of  their  claim  is  that  their  possession  was  evidence 
of  their  connection  with  the  true  title,  which  was  at  that  time  the  city  title. 
Neither  do  the  defendants  assert  any  claim  under  the  true  title.  Their  only 
defense  is  possession  adverse  to  the  estate  of  McManus,  but  admitted  to  be  not 
adverse  to  the  city.  Against  this  the  plaintiflf  insists  that,  as  the  defendants  did 
not  claim  adversely  to  all  the  world,  their  possession  adverse  to  him  could  not 
defeat  his  right  of  action. 

Thus  it  will  be  seen  that  two  questions  were  properly  presented  to  tho 
supreme  court  of  California  for  adjudication,  to  wit:  1.  Does  possession  neces- 
sarily connect  itself  with  the  true  title,  in  the  absence  of  proof  to  the  contrary? 
and  2.  Is  possession,  within  the  meaning  of  the  statute  of  limitation  in  Cali- 
fornia, adverse  to  one  who  claims  title,  if  it  is  not  also  adverse  to  all  the  world  t 

§  917.  When  the  opinion  may  be  examined. 

If  these  questions  were  decided  against  the  plaintiff,  no  federal  question 
could  be  involved.  The  record,  without  the  opinion  of  the  court,  shows  that 
they  were  presented,  and  does  not  show  that  any  federal  question  was  decided*^ 
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Under  such  ^ircumstanoss,  it  is  proper,  if  it  can  be  at  any  time,  to  look  to  the 
opinion  of  the  court,  which  has  been  sent  here  with  the  record,  to  ascertain 
whether,  in  point  of  fact,  the  court  necessarily  passed  by  the  intermediate 
questions,  and  actually  did  decide  as  to  the  effect  of  the  pueblo  right  and  the 
treaty,  with  the  accompanying  acts  of  congress,  upon  the  title  of  the  plaintiff. 

§  918.  If  the  federal  question  was  not  decided^  the  supreme  court  has  no 
jurisdiction. 

Looking  to  that,  we  find  that  the  court  decided  that  possession  did  not  carry 
with  it  the  presumption  that  the  plaintiff  held  under  the  city  title,  and  that,  if 
the  possession  of  the  defendants  was  adverse  to  him,  it  was  a  bar  to  his  right 
of  action,  even  though  it  was  not  advers.e  to  all  the  world.  These  are  ques- 
tions within  the  exclusive  jurisdiction  of  the  state  courts,  and  not  subject  in 
any  manner  to  our  re-examination.  Their  decision  against  the  plaintiff  made 
it  unnecessary  to  consider  the  proposed  federal  question.  Thus  it  is  seen  that 
the  federal  question  was,  in  fact,  not  decided ;  and  that,  in  the  view  the  court 
below  took  of  the  case,  such  a  decision  was  not  necessary.  It  is  clear,  therefore, 
that  we  have  no  jurisdiction  of  this  case. 

Writ  of  error  dismissed. 

LAWLER  V.  WALKER. 
(14  Howard,  149-156.    1863.) 

Error  to  the  Supreme  Court  of  Ohio. 

Statement  of  Facts. —  The  certificate  sent  up  with  the  record  in  this^case 
was  to  the  effect  merely  that  the  validity  of  statutes  of  the  state  of  Ohio  was 
drawn  in  question,  as  being  repugnant  to  the  federal  constitution,  and  that  the 
decision  was  in  favor  of  their  validity.  The  certificate  was  ordered  to  be  made 
a  part  of  the  record. 

Opinion  by  Mr.  Justice  Wayne. 

We  do  not  think  that  this  court  has  jurisdiction  in  this  case.  We  cannot 
find  in  the  record,  nor  can  it  be  inferred  from  any  part  of  it  (the  certificate  of 
the  supreme  court  included),  which  of  the  statutes  of  Ohio  were  declared  to  be 
valid  which  has  been  alleged  to  be  in  conflict  with  the  constitution  of  the 
United  States.  The  twenty-fifth  section  of  the  act  to  establish  the  judicial 
courts  of  the  United  States  requires  something  more  definite  than  such  a  cer- 
tificate to  give  to  this  court  jurisdiction.  The  conflict  of  a  state  law  with  the 
constitution  of  the  United  States,  and  a  decision  by  a  state  court  in  favor  of  its 
validity,  must  appear  on  the  face  of  the  record  before  it  can  be  re-examined  in 
this  court.  It  must  appear  in  the  pleadings  of  the  suit,  or  from  the  evidence 
in  the  course  of  trial,  in  the  instructions  asked  for,  or  from  exceptions  taken  to 
the  ruling  of  the  court.  It  must  be  that  such  a  question  was'  necessarily  in- 
volved in  the  decision,  and  that  the  state  court  would  not  have  given  a  judg- 
ment without  deciding  it.  The  language  of  the  section  is  that  no  other 
cause  can  be  assigned,  or  shall  be  regarded  as  a  ground  of  reversal,  than  such 
as  appears  on  the  face  of  the  record. 

§  919.  The  certificate  sent  up  with  the  record  should  point  out  the  statutes 
complained  of 

This  certificate  is  that  the  supreme  court  of  Ohio  held  that  certain  statutes 
of  Ohio  were  valid,  which  had  been  alleged  to  be  in  violation  of  the  constitu- 
tion of  the  United  States,  without  naming  what  those  statutes  were.  This  is 
neither  within  the  letter  nor  spirit  of  the  act.    If  permitted,  it  would  make 
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the  state  conrts  judges  of  the  jupisdiotion  of  this  court,  and  might  cause  them 
to  take  jurisdiction  in  cases  in  which  conflicts  between  the  state  laws  and  the 
constitution  and  the  laws  of  the  United  States  did  not  exist.  The  statutes 
■complained  of  in  this  case  should  have  been  stated.  Without  that,  the  court 
cannot  apply  them  to  the  subject  matter  of  litigation,  to  determine  whether  or 
not  they  violated  the  constitution  or  laws  of  the  United  States. 

§  920.  Auiharities  reviewed. 

This  court  has  already  passed  upon  a  certificate  of  a  like  kind  from  Ohio,  in 
the  case  of  the  Commercial  Bank  and  Eunice  Buckingham's  Executors,  5  How., 
517.  That  was  more  to  the  purpose  than  this,  but  it  was  declared  to  be  insuffi- 
cient to  give  jurisdiction  to  this  court.  In  that  case  ifr  was  certified  that  the 
plaintiffs  in  error  relied  upon  the  charter  granted  them  in  February,  1829,  and 
the  fourth  sectioq,  of  it  was  given ;  and  they  claimed,  if  a  section  of  an  act  of 
1824  was  applied  in  the  construction  of  their  charter,  that  it  would  be  a  viola- 
tion of  the  constitution  of  the  United  States,  because  it  impaired  the  obligation 
of  a  contract.  It  was  also  stated  that  the  objection  had  been  overruled,  and 
that  a  decision  had  been  given  in  favor  of  the  validity  of  the  act  of  1824. 
When  the  case  was  considered  here,  we  first  examined  our  jurisdiction  under 
the  twenty-fifth  section  and  detennined  against  it.  Not  because  we  did  not 
think  that  the  certificate  was  a  part  of  the  record,  or  that  it  did  not  show  suffi- 
ciently the  act  which  the  plaintiflfs  in  error  alleged  could  not  be  applied  in  that 
case  without  impairing  the  obligation  of  a  contract,  but  because  we  thought, 
from  our  view  of  the  entire  record,  that  the  only  question  which  was  raised  on 
the  trial  of  the  case  in  the  state  court  was  one  of  construction  of  two  Ohio 
statutes.  And  that  was  whether  or  not  the  bank  was  legally  liable  to  pay,  on 
account  of  its  refusal  to  pay  its  notes  in  specie,  the  six  per  cent,  imposed  by  the 
act  of  1824,  as  a  penalty  for  such  refusal,  in  addition  to  the  twelve  per  cent, 
imposed  by  its  charter.  The  constitutionality  of  the  act  of  1824  was  not  denied. 
Indeed,  it  was  admitted.  But  it  was  urged  that  the  application  to  make  the 
bank  pay  the  penalty  imposed  by  it,  and  twelve  per  cent,  besides,  would  impair 
the  obligation  of  a  contract  which  the  state  had  made  with  the  corporation  in 
their  charter.  Here,  then,  the  validity  of  the  act  of  1824  was  not  drawn  in 
•question,  on  the  ground  of  its  being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  nor  was  a  point  raised  for  the  construction  of  any 
clause  of  the  constitution,  of  a  treaty,  or  of  a  statute  of  the  United  States.  The 
admission  of  the  constitutionality  and  validity  of  the  act  of  1824  only  raised 
a  question  of  construction  of  two  state  statutes,  one  of  which  it  was  said  would 
be  repugnant  to  the  other  if  its  penalty  should  be  applied  to  the  bank,  in  addi- 
tion to  that  imposed  by  its  charter,  without  words  implying  that  the  bank 
would  not  be  liable  to  an  universal  statute,  passed  before  the  bank  was  char- 
tered, which  imposes  six  per  cent,  upon  all  banks  which  should  refuse  to  pay 
their  notes  in  specie.  The  court  decided  that  the  bank  was  liable  to  the  pen- 
alty of  the  act  of  1824,  but  it  erroneously  supposed,  because  a  constitutional 
point  had  been  made  in  the  argument,  that  it  was  one  which  necessarily  arose 
from  the  case  itself,  and  that  it  could  not  give  a  judgment  in  the  ca^  upon  its 
merits  without  deciding  that  it  involved  the  question  of  a  conflict  with  the 
constitution  of  the  United  States. 

It  was  in  that  view  of  the  case  that  this  court  said,  in  its  opinion:  "It  is 
not  enough  that  the  record  shows  that  the  plaintiff  contended  and  claimed 
that  the  judgment  of  the  court  impaired  the  obligation  of  a  contract  and  vio- 
lated the  provision  of  the  constitution  of  the  United  Stated,  and  that  this  claim 
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was  overruled  by  the  court,  but  it  must  appear  by  clear  and  necessary  intend- 
ment, from  the  record,  that  the  question  must  have  been  raised  and  must  have 
been  decided  in  order  to  induce  the  judgment."  And  it  was  also  in  this  view, 
when  one  state  statute  was  said  to  be  repugnant  to  another,  both  being  ad- 
mitted to  be  constitutional,  that  it  was  said  in  that  case,  "it  is  the  p3culiar 
province  and  privilege  of  the  state  courts  to  construe  their  own  statutes,"  and 
when  they  did  so,  "it  was  no  part  of  the  functions  of  this  court  to  review  their 
decisions,"  or,  in  such  cases,  "  to  assume  jurisdiction  over  them,  on  the  pretense 
that  their  judgments  have  impaired  the  obligation  of  contracts." 

Having  said  that  this  court  had  not  jurisdiction  in  this  case  on  account  of 
the  insufficiency  of  th^  certificate,  we  now  say,  if  it  could  be  made  as  definite 
as  that  in  the  case  of  Buckingham's  Executors,  by  inserting  in  it  the  statutes 
of  Ohio  which  the  court  supposed  involved  a  constitutional  question,  that  it 
would  not  give  this  court  jurisdiction.  Then  the  cases  would* be  so  much  alike 
that  the  Buckingham  case  would  rule  this  as  to  the  question  of  jurisdiction. 
In  the  Buckingham  case  it  was  urged  that  the  penalty,  in  a  general  statute 
upon  banks,  for  refusing  to  pay  their  notes  in  specie,  could  not  be  imposed 
upon  a  bank  subsequently  chartered,  in  addition  to  the  penalty  imposed  by  its 
charter,  without  a  violation  of  the  constitution  of  the  United  States.  It  is 
urged,  in  argument  in  this  case,  that  a  statute  passed  in  1816,  entitled  "An  act 
to  prohibit  the  issuing  and  circulating  of  unauthorized  bank  paper,"  which 
was  amended  in  1839,  could  not  be  applied  to  make  the  defendants  liable  to 
pay  notes  which  were  issued  in  1840  by  a  canal  company,  in  its  corporate 
name,  and  which  notes  were  meant  for  circulation  in  the  community  as  bank 
paper.  It  was  not  contended  that  the  canal  company  could  legally  issue  such 
paper  for  circulation  as  money,  though  it  was  said  they  could  give  notes  pay- 
able to  order  in  payment  of  its  debts.  It  was  not  denied  that  the  company 
could  give  notes  in  payment  of  debts,  but  it  was  said  that  they  could  not 
make  them  for  that  purpose  and  for  circulation,  as  bank  paper.  The  point 
then  raised  for  decision  was  whether  the  canal  company  could  do  so  without 
making  its  stockholders  and  directors  liable  to  pay  them  to  the  holders  of  the 
notes  under  the  statute  of  1816,  amended  in  1839.  The  supreme  court  decided 
that  the  defendants  in  this  case,  being  directors  and  stockholders  of  the 
canal  company,  were  liable,  by  the  statutes  of  1816  and  1839,  to  pay  such  notes. 
It  seems  to  us  that  the  statement  gives  its  own  answer,  and  that  the  supreme 
court,  in  making  its  decision,  only  gave  a  construction  to  an  act  of  Ohio,, 
which,  neither  of  itself  nor  by  its  application,  involved  in  any  way  a  repug- 
nancy to  the  constitution  of  the  United  States  by  impairing  the  obligation  of 
a  contract.  Whether  the  construction  of  the  act  and  the  charter  of  the  canal 
company  was  correct  or  not  we  do  not  say.  We  do  not  mean  to  discuss  that 
point,  or  to  give  any  opinion  upon  it ;  but  we  mean  to  say  that  the  construc- 
tion does  not  violate  a  constitutional  point  under  the  twenty-fifth  section  of 
the  judiciary  statute,  so  as  to  give  this  court  jurisdiction  of  this  cause. 

If  more  was  wanting  in  aid  of  our  conclusion  it  is  to  be  found  in  the  plead- 
ings in  the  case,  in  the  evidence  given  on  the  trial,  the  objections  made  to  the 
admissibility  of  certain  parts  of  it,  in  the  prayers  of  the  defendant  to  the 
court  to  instruct  the  jury  and  in  the  charge  which  the  court  gave.  By  no  one 
of  them  is  a  constitutional  question  raised.  It  was  only  suggested,  in  argu- 
ment, and  on  that  account  it  was  that  the  court  certified  that  the  "  validity  of 
statutes  of  Ohio  was  drawn  into  question,  which  were  said  to  be  in  violation) 
of  the  constitution  of  the  United  States,  and  not  because  the  court  considered 
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that  such  a  point  had  been  rightly  raised  before  it,  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789."  We  do  not  think  it  necessary  to  repeat 
any  thing  which  this  court  has  hitherto  said,  from  an  early  day  to  the  present, 
concerning  the  twenty-fifth  section.  Its  interpretation  will  be  found  in  the 
case  of  Crowell  v,  Randell,  10  Pet.,  368;  in  other  cases  cited  in  that  case;  and 
in  Armstrong  v.  The  Treasurer  of  Athens  County,  16  Pet.,  281.  We  shall 
direct  this  suit  to  be  dismissed  for  want  of  jurisdiction. 

§  921.  A  federal  qaestion  mnst  be  decided. —  To  give  the  supreme  court  jurisdiction,  a  fed- 
eral question  must  be  raised  and  decided  in  the  state  court.  Harley  v.  Street,*  14  Wall.,  85; 
Matheson  v.  Branch  Bank  of  Mobile,*  7  How.,  260;  Commercial  Bank  v.  Rochester,*  15  Wall., 
639;  The  Victory,*  6  Wall,  882;  Farney  v,  Towle,*  1  Black,  a50;  Grand  Gulf  Railroad  v.  Mar- 
shall,* 12  How.,  165;  New  York  Life  Ins.  Ck>.  v.  Hendren,  2  Otto,  286  (§  1048);  Michigan 
Central  R.  Co.  v,  Michigan  Southern  R.  Co.,*  19  How.,  878.  The  supreme  court  can  only  act 
upon  such  questions  as  were  or  ought  to  have  been  passed  upon  by  the  state  court  in  the  reg- 
ular course  of  its  proceedings.     Fashnacht  v,  Frank,*  28  Wall.,  416.     See  §^  839,  851,  856. 

§  922.  It  is  not  sufficient  that  the  point  was  in  the  case,  and  might  have  been  raised  and 
decided.  Grand  Gulf  Railroad  v.  Marshall,*  12  How.,  165;  Maxwell  v.  Newbold,*  18  How., 
511;  Coons  v.  Gallagher,*  15  Pet.,  18-^New  York  Life  Ins.  Co.  u  Hendren,  2  Otto,  286  (§  1046;, 
Moore  v.  Mississippi,*  21  Wall.,  636;  McKinney  t?.  Carroll,*  12  Pet,,  66.  It  is  not  sufficient 
that  the  supreme  court  can  see,  on  a  fuller  examination,  and  by  the  aid  of  counsel,  that  it  was 
a  point  which  ought  to  have  been  raised,  and  which  might  have  been  decided.  The  Victory,* 
6  Wall.,  882. 

§923.  It  must  appear  that  the  federal  question  actually  received  the  construction  of  the 
court.  The  Victory,*  6  Wall.,  882;  McKinney  v,  Carroll,*  12  Pet.,  66;  Maxwell  v.  Newbold,* 
18  How.,  511 ;  Coons  v,  Gallagher,*  15  Pet.,  18. 

§  924.  It  must  appear  that  the  federal  question  was  brought  to  the  attention  of  the  court, 
and  that  the  decision  was  in  favor  of  the  unconstitutional  act  or  acts  complained  of.  Grand 
Gulf  Railroad  v.  Marshall,*  12  How.,  165;  Poydras  de  la  Lande  v.  Treasurer  of  Louisiana,*  18 
How.,  192.  It  must  appear  that  the  attention  of  the  court  was  called  to  the  particular  clause 
of  the  constitution  of  the  United  States  upon  which  the  party  relied,  and  to  the  right  he 
claimed  under  it,  and  that,  with  the  question  thus  distinctly  presented,  the  decision  was 
against  him.    Farney  v.  Towle,*  1  Black,  350,    See  §  856. 

§  925.  It  must  appear  that  the  decision  was  against  the  right  claimed.  Maxwell  v.  New- 
bold,*  18  How.,  511 ;  Coons  v.  Gallagher,*  15  Pet.,  18;  Smith  v,  Adsit,*  16  Wall.,  185;  Farney 
V,  Towle,*  1  Black,  850.    See  §  834. 

§  926.  It  must  appear  that  a  federal  question  was  necessarily  involved  in  the  decision. 
Moore  v.  Mississippi.*  21  Wall.,  686;  Railroad  Co.  v.  Rock,*  4  Wall.,  177;  Parmelee  v.  Law- 
rence,* 11  WalL,  86;  Boughton  r.  Exchange  Bank,*  14  Otto,  427;  Gibson  v.  Chouteau,*  8 
Wall.,  814. 

§  927.  The  rule  as  to  jurisdiction  is  that  it  must  either  appear  from  the  record  in  express 
terms  that  there  has  been  a  decision  against  the  right  claimed  under  the  constitution,  laws  or 
treaties  of  the  United  States,  or  that  the  judgment  or  decree  complained  of  could  not  have 
been  given  without  so  deciding.     Dugger  v.  Bocock,  14  Otto^  596.     See  the  case,  §§  1041-43. 

§  928.  Although  a  party  may  assail  a  state  statute  as  unconstitutional,  if  the  validity  or 
invalidity  of  such  statute  is  in  no  way  involved  in  the  judgment  of  the  court,  the  supreme 
court  has  no  jurisdiction.    Northern  Railroad  v.  The  People,*  12  Wall.,  384.     See  §  843. 

§  929.  The  federal  question  must  be  shown  on  the  record,  either  affirmatively  or  by  fair 
implication.  Boughton  v.  Elxchange  Bank,*  14  Olto,  427;  Gibson  v.  Chouteau,*  8  Wall.,  814; 
New  York  Life  Ins.  Co.  v,  Hendren,  2  Otto,  286  (S  1046);  Michigan  Central  R.  Co.  r.  Michigan 
Southern  R.  Co.,*  19  How.,  378;  Smith  v.  Adsit,*  16  Wall.,  185;  The  Victory,*  6  WalL,  382; 
Bank  u.  Rochester,*  15  Wall.,  639.    See  §  826. 

§  930.  Where  it  does  not  appear,  either  by  express  averment  or  by  a  necessary  intend- 
ment from  any  matter  stated  in  the  case,  or  from  an  entry  in  the  record  of  the  cause  in  the 
state  court,  that  any  of  the  questions  of  which  the  supreme  court  is  entitled  to  take  cogni- 
zance under  section  25  of  the  judiciary  act,  arose  in  the  cause,  and  were  actually  decided  by 
the  court,  the  writ  of  error  will  be  dismissed.  Christ  Church  v.  County  of  Philadelphia,*  20 
How.,  26;  Maney  v.  Porter,*  4  How.,  65;  White  v.  Wright,*  22  How.,  19. 

§  931.  It  is  not  sufficient  to  raise  the  question  in  the  supreme  court.  Maxwell  v.  New- 
bold,*  18  How.,  511;  Coons  v.  Gallagher,*  15  Pet,  18;  Worthy  v.  The  Commissioners,*  9 
Wall.,  611.  It  is  not  enough  that  it  is  presented  in  the  brief  of  counsel.  Worthy  v.  The 
Commissioners,*  9  Wall.,  611.  Or  by  the  certificate  of  the  judge.  Railroad  Co,  v.  Rock,* 
4  WaU.,  177;  Parmelee  v.  Lawrence,*  11  Wall.,  86.    See  §§  839,  851,  856,  853,  855. 
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§  932.  If  the  subject  of  the  complaint  be  that  a  state  statute  is  replicant  to  the  constita- 
tion  of  the  UDtted  States,  and  therefore  void,  and  that  the  state  court  has  declared  it  to  be 
yalid,  this  fact  should  appear  by  some  direct  averment,  either  <m  the  bill  or  answer,  or  in  the 
decree  of  the  court.  Michigan  Central  R.  Co.  v,  Michigan  Southern  R.  Co.,*  19  How.,  3T8. 
See  s^  837. 

§933.  A  writ  of  error  must  be  dismissed  for  want  of  jurisdiction  where,  from  an  inspec- 
tion of  the  record,  it  is  clear  that  no  question  was  made  under  the  twenty-fifth  section  of  the 
judiciary  act,  and  it  does  not  appear  that  any  law  of  the  state  which  impaired  the  obligation 
of  a  contract  influenced  the  decision  of  the  court.  Crawford  v.  Branch  Bank  of  Mobile,  7 
How.,  282. 

§  984.  Questions  not  decided  in  the  state  court,  because  not  raised  and  presented  by  the 
complaining  party,  will  not  be  examined  by  the  supreme  court  upon  a  writ  of  error.  Apart 
from  the  question  of  jurisdiction,  it  is  necessary  that  it  should  appear  that  the  question  pre- 
sented for  decision  in  the  supreme  court  was  raised  in  the  state  court,  and  that  the  decision 
of  the  state  court  was  given  as  required  by  that  section.  This  may  appear  by  necessary  in- 
tendment, but  it  is  not  sufficient  to  show  that  the  question  might  have  arisen ;  it  must  be  shown 
that  it  did  arise.     Hamilton  County  v.  Massachusetts,  6  Wall,  636.     See  ^  839,  851.  856. 

§  985.  It  is  not  necessary,  however,  that  the  records  of  the  state  supreme  court  should 
state  in  terms  a  misconstruction  of  an  act  of  congress.  It  is  enough  that  it  is  an  inference 
of  law  from  the  inspection  of  the  whole  record.  Any  other  rule  confining  the  appellate 
court  to  an  inspection  of  that  part  of  the  record  alone  which  sets  out  the  proceedings  of  the 
highest  court  would  be  a  departure  from  the  general  principle  that  the  whole  of  a  writing  is 
to  be  looked  to  to  determine  the  effect  of  each  part  of  it '  Inasmuch  as  it  often  happens  that 
the  record  of  the  state  supreme  court  shows  merely  that  such  court  affirms  or  reverses  the 
judgment,  the  record  of  the  inferior  state  court  must  be  examined  in  connection  with  the 
records  of  the  higher  court  in  order  that  a  party  may  have  the  benefit  of  the  supervisory 
jurisdiction  of  the  supreme  court  conferred  by  the  twenty-fifth  section  of  the  judiciary  act. 
NeilBon  v.  Lagow,  12  How.,  109. 

§  980.  It  is  not  ne<?essary  that  it  should  appear  in  terms  on  the  record  that  a  question 
within  the  twenty-fifth  section  of  the  judiciary  act  was  raised.  It  is  sufficient  if  it  appears 
from  the  facts  stated  that  such  a  question  must  have  arisen,  and  the  judgment  of  the  state 
court  would  not  have  been  what  it  is  if  there  had  not  been  a  misconstruction  of  some  act  of 
congress,  or  a  decision  against  the  validity  of  the  right,  title  or  privilege,  or  exemption  set 
up  under  it.  Harris  v,  Dennie,  3  Pet.,  801 ;  Satterlee  v,  Matthewson,  2  Pek,  409.  It  is  suffi- 
cient if  the  record  shows  that  the  constitutionality  of  a  state  law  was  questioned,  and  the 
decision  was  in  favor  of  the  party  claiming  under  such  law.  Willson  v.  Blackbird  Creek 
Marsh  Co.,  2  Pet.,  250;  Craig  v.  State  of  Missouri,  4  Pet,  425.     See  §  826. 

§  937.  The  supreme  courc  has  no  jurisdiction  where  the  decision  of  the  state  court  in- 
volves simply  the  construction  of  a  state  law,  it  not  appearing  that  the  constitutionality  of 
such  law  or  any  act  of  congress  was  drawn  in  question.  It  is  not  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  an  act  of  congress,  or  that  an  act  of  congress 
WFS  drawn  in  question.  It  would  be  sufficietit  if  the  record  should  show  that  an  act  of  con- 
gress was  applicable  to  the  case.  So  on  a  question  of  priority  of  the  United  States  in  cases 
of  insolvency,  if  the  fact  of  insolvency  should  appear  on  the  record,  that  would  be  sufficient 
to  confer  jurisdiction.    Miller  v.  Nicholls,*  4  Wheat,  811.    See  §  828. 

§  938.  If  it  should  appear  from  the  bill  that  the  state  court  could  not  have  sustained  a  de- 
murrer without  considering  and  deciding  certain  federal  questions, —  if  the  questions  were 
necessarily  involved  in  the  decision  of  the  case,  as  presented  by  the  bill  and  demurrer, —  the 
supreme  court  would  take  jurisdiction  upon  writ  of  error,  although  the  questions  are  not  ex- 
prc&sly  stated  in  the  decree  to  have  been  raised  and  decided.  Mills  v.  Brown,*  16  Pet, 
025. 

§  939.  But  if  it  should  appear  on  an  examination  that  the  points  were  not  necessarily  in- 
volved, but  that  the  court  may  have  decided  on  some  other  ground,  the  supreme  court  will 
not  take  jurisdiction.    Ibid.    See  §g  840,  864. 

§  940.  Where  the  plaintiff  in  error  claimed  jurisdiction  for  the  supreme  court  under  the 
twenty-fifth  section  of  the  judiciary  act,  because  the  title  to  his  demand  came  through  an 
assignee  in  bankruptcy,  the  court  said:  •*  It  is  not  enough  to  give  jurisdiction  to  this  court, 
under  this  clause,  that  the  decision  of  the  state  court  was  against  a  party  claiming  title  under 
some  statute  of,  or  commission  held  under,  the  United  States.  The  origin  of  the  title  may 
be  but  an  accident  of  the  controversy,  and  not  the  subject  or  substance  of  it  The  suit  must 
have  drawn  in  question  the  construction  of  such  statute  or  commission,  and  the  judgment  of 
the  state  court  must  have  been  adverse  to  the  claim  set  up  under  them.  '  The  record  also 
must  show,  if  not  ipaissimia  verbis,  at  least  by  clear  and  necessary  intendment  that  such 
question  of  **  construction"  was  raised,  and  must  have  been  decided  in  order  to  induce  ths 
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judgment.  It  is  not  enough  to  Bhaw  that  the  question  might  have  arisen,  and  heen  applica- 
hle  to  the  oase,  unless  it  is  further  shown  on  the  record  that  it  did  arise,  and  was  applied  by 
the  state  court  to  the  case.'  The  cases  which  establish  these  principles  are  too  numerous  for 
quotation."    Calcote  v.  Stanton,*  18  How.,  243.    See  §  832. 

§  941.  Where  it  does  not  appear  from  the  record  whether  the  state  court  decided  the  case 
on  the  validity  of  a  state  statute,  or  on  some  other  independent  ground,  and  it  may  well  have 
deoided  on  the  other  ground,  the  supreme  court  has  no  jurisdiction.  Cockroft  v,  Vose,*  14 
Wall.,  5.    See  §S  840,  854. 

g  942.  The  jurisdiction  of  the  supreme  court  over  state  courts  is  not  derived  from  the  citi- 
zensbip  of  the  parties,  but  from  the  questions  involved  and  decided.  New  York  Life  Ins.  Co, 
V,  Hendren,  2  Otto,  286.     See  the  caae,  §  1046. 

§  943.  The  supreme  court  will  not  assume  that,  inasmuch  as  the  authority  of  the  state 
court  rests  solely  on  the  state  statute,  the  validity  of  that  statute  was  necessarily  a  point  in 
its  judgment.    The  Victory,*  6  WaU.,  882. 

§  944.  A  party  was  indicted  in  a  state  court  for  selling  lottery  tickets,  and  for  keeping  a 
gaming  table.  The  plea  in  bar  was  to  the  counts  for  selling  lottery  tickets,  leaving  the 
counts  for  keeping  a  gaming  table  unanswered.  Verdict  of  guilty.  ffeZd,  that  the  record 
olearly  showed  on  its  face  that  the  decision  of  a  federal  question  was  not  necessary.  Moore 
V.  Mississippi,*  21  WaU.,  636. 

§  945.  Where  the  supreme  court  of  a  state  dismissed  a  writ  of  error,  and  entered  judg- 
ment, because  plaintiff  failed  to  file  a  transcript  of  the  record,  the  supremo  court  refused  to 
take  jurisdiction,  although  it  was  contended  that  a  constitutional  question  was  involved  in 
the  case.     Matheson  v.  Branch  Bank  of  Mobile,*  7  How.,  260. 

§  946.  Where  the  court  of  a  state  decides  a  case  upon  a  point  which  would  give  the  supreme 
court  jurisdiction,  and  no  other  is  raised  or  suggested  by  the  record,  the  supreme  court  will 
not  presume  that  the  case  was  decided  on  some  other  point.  Keith  v,  Clark,  7  Otto,  456.  See 
g§  840,  854. 

§  947.  It  was  held  in  this  case  that  it  is  not  necessary,  in  order  to  give  the  supreme  court 
jurisdiction  over  a  state  supreme  court  on  a  writ  of  error,  that  the  state  court  should  certify 
ih&t  the  validity  of  a  certain  act  of  congress  had  been  drawn  in  question  in  the  case,  and 
that  the  judgment  of  the  court  was  against  its  validity.  The  record  discloses  sufficient  facts 
to  establish  jurisdiction.    Ableman  v.  Booth,  21  How.,  509. 

§  948.  The  record. —  The  supreme  court  looks  to  the  record  to  determine  its  jurisdiction  on 
error  to  state  courts.  Walker  v.  Villavaso,*  6  Wall.,  124;  Davis  v.  Packard,  6  Pet.,  41  (§§  901- 
903) ;  Warfield  v.  Chaffee,*  1  Otto,  690.  The  opinion  is  not  a  part  of  tlie  record.  Kennebec 
Railroad  v,  Portland  Railroad,*  14  Wall.,  28;  WUliams  v,  Norris,*  12  Wheat.,  117;  Rector  v. 
Ashley,  6  Wall.,  142  (§g  1122-25).  And  cannot  be  resorted  to  for  the  purpose  of  showing  that 
a  question  of  federal  cognizance  was  decided  by  the  state  court.  Gibson  v.  Chouteau,*  8 
Wall.,  814.  Jurisdiction  ought  to  appear  from  the  record,  and  not  from  any  opinion  of  the 
court.  InsuranceCo.v.  The  Treasurer,  11  Wall.,  204.  See  the  case,  §§  1219,  1220.  Tlie  opinion 
will  not  be  looked  to  as  the  foundation  of  jurisdiction,  notwithstanding  the  state  law  requires 
it  to  be  filed  among  the  papers  of  the  case.  Williams  v.  Norris^  12  Wheat.,  117;  Rector  v, 
Ashley,  6  Wall.,  142.     See  the  case,  ^§  112^25.    See  gS  834,  841. 

§  949.  The  opinion  may  be  examined  by  agreement  of  counsel  to  see  if  a  jurisdictional 
question  was  involved.    Kennebec  Railroad  v.  Portland  Railroad,*  14  Wall.,  28. 

g  950.  In  these  cases  the  court  holds  that  it  cannot  look  to  the  opinion  to  determine  its 
jurisdiction  under  section  25  of  the  judiciary  act ;  that  it  can  resort  to  the  record  alone. 
Michigan  Central  R.  Co.  v.  Michigan  Southern  R.  Co.,*  19  How.,  378;  Ocean  Ins.  Co.  v.  Pol- 
leye,  13  Pet.,  157  (§§  880-883);  Medberry  v.  State  of  Ohio,*  24  How.,  413;  Cockroft  v.  Vose,* 
U  Wall.,  5. 

§  951.  If  the  record  shows  upon  its  face  that  a  federal  question  was  not  necessarily  in* 
volved,  and  does  not  show  that  one  was  raised,  the  court  will  not  go  outside  of  it,  to  thf 
opinion  or  elsewhere,  to  ascertain  whether  one  in  fact  was  decided.  Moore  v*  Mississippi,*  21 
WaU.,  636. 

§  958.  The  petition  for  the  allowance  of  the  ¥rrit  of  error  is  not  a  part  of  the  record,  and 
will  not  be  examined  although  it  sets  foith  the  right  claimed.  Warfield  v,  Chaffee,*  1  Otto, 
690. 

§  958.  The  ground  of  jurisdiction  over  judgments  of  state  courts  inust  be  stated  with  pre- 
oision,  and  the  ruling  of  the  court  must  appear,  on  the  record,  to  have  been  against  the  right 
claimed.  Any  reason  assigned  for  a  rehearing  or  a  new  trial  is  not  sufiicient  Poydras  de  la 
Lande  t?.  Treasurer  of  Louisiana,*  18  How.,  192. 

g  954.  An  argument  of  counsel  for  a  rehearing  cannot  be  regarded  as  a  part  of  the  record ; 
and  where  the  case  is  opened  and  reargued,  the  court  will  not  infer  that  the  final  deciaicu^i 
waa  baaed  on  a  fedeial  question.    Gibapn  t^  Ghoutea^u^*  8  WaH.^  314 
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§  955.  The  assignment  of  errors,  or  the  pablished  opinion  of  the  court,  cannot  be  reviewed 
to  see  whether  a  federal  question  arose  in  the  state  court.  Medberry  v.  State  of  Ohio,*  24 
How.,  413. 

§956.  The  supreme  court  wUl  not  consider  a  mere  assignment  of  errors  in  an  appellate 
court  as  a  part  of  the  record,  unless  it  be  made  so  bj  a  legislatiye  act.  Fisher  v.  Cockerell,* 
6  Pet,  243. 

§  957.  On  writ  of  error  to  a  state  court  there  must  be  matter  apparent  on  the  record  to 
bring  tlie  caso  within  the  appellate  jurisdiction  of  the  supreme  court.  The  report  of  the 
judge  who  tried  the  cause,  which  contains  a  statement  of  the  facts,  is  not  a  part  of  the  record. 
It  is  not  like  a  special  verdict  or  a  statement  of  facts  agreed  of  record,  upon  which  the  court 
is  to  pronounce  judgment.    Inglee  v.  Coolidge,*  2  Wheat.,  363. 

§  958.  Where  it  does  not  appear  otherwise  from  the  record  that  a  federal  question  arose, 
a  certificate  by  the  clerk  that  certain  evidence  was  offered,  including  the  patent  under  which 
the  party  claimed,  will  not  make  the  patent  a  part  of  the  record.  (Baldwin,  J.,  dissented.) 
Fisiier  v.  Cockerell,*  5  Pet,  248.     See  g§  833,  856. 

§  959.  In  cases  at  common  law,  the  course  of  the  court  has  been  uniform  not  to  consider 
any  paper  as  part  of  the  record  which  is  not  made  so  by  the  pleadings,  or  by  some  opinion  of 
the  court  referring  to  it.  This  rule  is  common  to  all  courts  exercising  appellate  jurisdiction, 
according  to  the  course  of  the  common  law.  The  appellate  court  cannot  know  wliat  evi- 
dence was  given  to  the  jury,  unless  it  be  spread  on  the  record  in  proper  legal  manner.  The 
unauthorized  certificate  of  tlie  clerk  that  any  documfent  was  read,  or  any  evidence  given  to 
the  jury,  cannot  make  that  document  or  that  evidence  a  part  of  the  record,  so  as  to  bring  it 
to  the  cognizance  of  this  court.     Ibid. 

§  960.  A  certificate  from  a  state  court,  to  the  effect  that  the  validity  of  a  certain  law  was 
drawn  in  question  as  being  in  conflict  with  the  ordinance  of  1787  and  the  constitution  of  the 
United  States,  is  not  suflicient  to  give  the  supreme  court  jurisdiction.  (Lawler  v.  Walker,  14 
How.,  149;  Hoyt  v.  Shelden,  1  Black,  518.  and  Maxwell  v.  Newbold,  18  How.,  511,  to  the 
effect  that  tlie  clause  of  the  constitution  should  be  specified,  affirmed.)  Messenger  v.  Mason,* 
10  Wall.,  507. 

§  90 1.  When  the  certificate  of  the  state  judge  is  sent  up,  to  the  effect  that  a  federal  ques- 
tion arose  and  was  decided,  and  reference  is  made  to  the  opinion,  the  latter  will  be  examined 
in  connection  with  the  certificate;  but  the  office  of  the  certificate  in  such  case  is  to  make 
more  8i)ecific  and  certain  that  which  is  too  general  and  indefinite  in  the  record,  but  is  incom- 
X>etent  to  originate  the  federal  question.  Brown  v,  Atwell,  2  Otto,  327  (§§  884r-886) ;  Par- 
melee  V.  Lawrence,*  11  Wall.,  36. 

§  9  62.  Where  the  presiding  judge  of  the  supreme  court  of  a  state  has  certified  that  the  valid- 
ity of  a  statute  of  the  stat«  was  drawn  in  question  on  the  ground  that  it  was  repugnant  to 
the  constitution  of  the  United  States,  and  that  the  decision  was  in  favor  of  the  validity  of  the 
statute,  and  the  certificate  is  certified  by  the  clerk  as  a  part  of  the  record,  the  certificate  will 
be  presumed  to  have  been  made  by  order  of  the  court ;  and  where  upon  inspecting  the  bill 
and  answer  the  supreme  court  can  see  that  the  question  might  have  arisen  which  the  judge 
certified  did  arise,  the  supreme  court  must  take  jurisdiction.  Armstrong  t\  Treasurer  of 
Athens  Co.,  16  Pet.,  286. 

§  968.  Where  the  proceeding  in  the  state  court  is  according  to  the  law  of  Louisiana,  the  case 
within  section  2o  must  appear  by  the  statement  of  facts  and  decision,  as  usually  made  in  such 
cases  by  the  court.     Walker  v.  Villavaso,*  6  Wall.,  124.  • 

§964,  In  order  to  give  the  supreme  court  jurisdiction  of  causes  removed  to  it  from  the 
highest  court  of  a  state  it  must  appear  from  the  record  that  it  is  one  of  the  cases  enumerated. 
This  may  be  shown:  1.  By  express  averment,  or  by  necessary  intendment  in  the  pleadings  in 
the  case.  2.  By  the  direction  given  by  the  court  and  stated  in  the  exception.  3.  Where  the 
proceeding  is  according  to  the  law  of  Louisiana,  by  the  statement  of  facts  and  of  the  decis- 
ion as  usually  made  in  such  cases  by  the  court.  4.  It  must  be  entered  upon  the  record  of  the 
proceedings  in  the  appellate  court,  in  cases  where  the  record  shows  that  such  a  point  may  have 
arisen  and  been  decided,  that  it  was  in  fact  raised  and  decided,  and  this  entry  must  appear  to 
have  been  made  by  the  order  of  the  court,  or  by  the  presiding  judge  by  order  of  the  court, 
and  certified  by  the  clerk  as  a  part  of  the  record  in  the  state  court.  5.  In  proceedings  in 
equity  it  may  be  stated  in  the  body  of  the  final  decree  of  the  state  court  from  which  the  ap- 
peal is  taken.  6.  It  must  appear  from  the  record  that  the  question  was  necessarily  involved 
in  the  decision,  and  that  the  state  court  could  not  have  given  the  judgment  or  decree  which  it 
passed  without  deciding  it.  In  all  cases  nothing  out  of  the  record  certified  to  the  supreme 
court  can  be  considered.    Armstrong  v.  Treasurer  of  Athens  Co.,  16  Pet.,  285.     See  §  826. 

§  96.5.  Clause  of  constitution  must  be  pointed  out. —  Where  it  is  claimed  that  a  statute  is 
invalid  by  reason  of  repugnancy  to  the  federal  constitution,  the  statute,  and  the  clause  of 
the  constitution  alleged  to  be  violated,  must  be  pointed  out  in  the  state  court.    Maxwell  v, 
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Newbold,*  18  How.,  511.  It  is  not  necessary  that  the  particular  part  of  the  constitution  sup- 
posed to  be  infringed  be  pointed  out  expressly.  It  is  sufficient  if  the  supreme  court  is  able  to 
see  clearly,  from  the  whole  record,  that  a  certain  provision  of  the  constitution  was  relied  on 
by  the  party  who  brings  the  writ,  and  that  the  right  thus  claimed  by  him  was  denied.  Bridge 
Proprietors  v.  Hoboken  Co.,  1  WalL,  142.  It  is  not  necessary  that  the  particular  constitu- 
tional provision  alleged  to  be  violated  should  be  set  out  in  the  pleadings.  If  the  record  shows, 
either  by  express  averment,  or  by  clear  and  necessary  intendment,  that  the  constitutional 
provision  did  arise,  and  that  the  court  below  could  not  have  reached  the  conclusion  and  judg- 
ment it  did  reach,  without  applying  it  to  the  case  in  hand,  then  the  jurisdiction  of  the  su- 
preme court  attaches.     Furman  v,  Nichol,  8  Wall.,  56.    See  g  856. 

§  966.  Revenne  stamps.— The  following  is  the  opinion  in  full  in  a  case  involving  the  ques- 
tion whether  a  deed  had  a  sufficient  amount  of  revenue  stamps  on  it  to  render  it  admissible 
in  evidence:  "  The  defendant  claimed  that  a  deed  offered  in  evidence  was  void,  because  the 
■stamps  ux)on  it  amounted  only  to  $13,  when  they  should  have  been  $13.50.  The  court  admit- 
ted the  deed,  although  the  act  of  congress  provided  that  no  deed  not  properly  stamped  should 
be  received  in  evidence.  The  decision  was  against  the  right  claimed  by  the  defendant  under 
the  act  of  congress,  and  necessarily  involved  its  construction.  However  frivolous  the  objec- 
tion, it  undoubtedly  raised  a  question  under  the  twenty-fifth  section  of  the  judiciary  act,  the 
decision  of  which  may  be  revised  in  this  court  ux)on  a  writ  of  error."  Hall  v.  Jordan,  15 
Wall.,  398.  But  in  Lewis  v.  Campau,  8  Wall.,  106,  where  the  question  decided  was  whether 
the  value  of  the  land  conveyed  did  not  require  more  stamps  on  the  deed,  the  court  ruled  as 
follows:  "  Neither  the  validity  of  the  statute,  nor  its  construction,  was  in  any  way  drawn  in 
question.  The  only  question  the  court  had  to  pass  upon,  and  this  only  incidentally  as  affect- 
ing the  admissibility  of  evidence,  was  the  value  of  the  land.  This  is  not  a  question  which 
•can  be  brought  into  this  court  under  the  twenty- fifth  section  of  the  judiciary  act," 

§967.  Decision  on  other  questions. —  The  supreme  court  has  no  jurisdiction  if  the  state 
court  decides  the  case  on  a  ground  distinct  from  the  federal  question.  Rector  v,  Ashley, 
«  Wall.,  142  (§§  1122-25);  Maney  v.  Porter,*  4  How.,  55.     See  §§  831,  833,  845,  849,  850. 

§  968.  If  it  appears  from  the  record  that  the  state  court  may  have  based  its  decision  on  an 
independent  ground,  and  that  the  federal  question  was  not  necessarily  decided,  the  supreme 
court  has  no  jurisdiction.     Railroad  Co.  v.  Rock,*  4  Wall.,  177. 

§  969.  Where  a  title  claimed  under  an  act  of  congress  is  drawn  in  question  in  a  state  court, 
the  supreme  court  will  not  examine  the  decision  as  to  other  questions,  unless  they  induced 
the  court  to  decide  against  the  alleged  title.    Matthews  v.  Zane,*  7  Wheat.,  164. 

§  970.  Where  there  is  shown  by  the  record  a  sufficient  ground  on  which  the  decree  of  a 
state  court  may  rest,  independently  of  the  federal  question  raised,  the  supreme  court  will  not 
review,  because  it  could  not  reverse  the  case  though  the  federal  question  was  decided  erro- 
neously against  the  plaintiff  in  error.    Kennebec  Railroad  v,  Portland  Railroad,*  14  Wall.,  23. 

^  97 1.  Althotigh  a  federal  question  may  be  involved  in  a  case  affecting  title  to  land,  yet  if 
the  state  court  does  not  decide  the  question,  but  dismisses  for  want  of  jurisdiction,  the  su- 
preme court  has  no  jurisdiction.     Semple  v,  Hagar,*  4  Wall.,  431. 

§  972.  On  motion  to  dismiss  a  writ  of  error  to  a  state  court,  on  the  groimd  that  there  were 
other  than  federal  questions  in  the  record  sufficient  to  sustain  the  judgment,  the  court  ren- 
dered the  following  opinion:  "Some  of  the  decisions  of  this  court  under  the  act  of  1789 
would  undoubtedly  justify  the  view  taken  by  the  counsel  of  the  defendant  in  error,  in  sup- 
port of  the  motion  to  dismiss,  if  it  were  very  clear  that  the  second  proposition  on  which  the 
court  of  appeals  placed  its  judgment  was  sufficient  to  control  the  case,  and  that  it  involved 
no  consideration  of  federal  law.  But  the  act  of  1789  contained  restrictive  language  not  in 
the  act  of  1867 ;  and  in  construing  the  statute  as  it  now  stands,  we  have  ruled  in  the  case  of 
Mardock  v.  Memphis,  just  decided,  that  where  the  federal  question  has  been  raised,  and  has 
been  decided  against  the  plaintiff  in  error,  the  jurisdiction  has  attached,  and  it  must  be  heard 
on  the  merits.  To  what  this  examination  on  the  merits  shall  extend  we  have  in  that  opinion 
considered.  But  until  we  have  determined  that  the  state  court  decided  erroneously  the  fed- 
eral question  which  it  did  decide,  we  can  go  no  further  into  the  re-examination.  The  counsel 
of  both  parties  in  this  court  are  entitled  to  be  heard  when  the  record  shows  the  existence  of 
a  decision  which  gives  us  jurisdiction,  on  the  soundness  of  that  decision,  on  its  sufficiency  to 
control  the  judgment  in  the  whole  case,  and  on  the  sufficiency  of  any  other  x)oint  decided,  to 
affirm  the  judgment  even  if  the  federal  question  was  erroneously  decided.  For  these  reasons 
the  motion  to  dismiss  the  case  is  overruled."    Railroad  Company  v.  Maryland,  20  Wall.,  643. 

§  973.  The  supreme  court  can  only  consider  such  alleged  errors  as  are  involved  in  the  rec- 
ord, and  actually  received  the  consideration  of  the  state  court.  National  Bank  v.  Common- 
wealth, 9  Wall.,  362. 

§  974.  A  question  of  which  the  supreme  court  had  jurisdiction,  were  it  properly  raised, 
will  not  be  considered  when  the  state  court  did  not  pass  upon  it,  -and  the  supreme  court  is 
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satisfied  that  tba  case  is  a  moot  oase,  prepared  for  the  purpose  of  testing  the  ooDstituttoBal 
questioD,  without  reference  to  the  actual  facts  in  the  case.   Bartemeyer  v.  Iowa.  18  WalL,  132. 

^975.  The  jurisdictioa  of  the  supreme  court  of  the  United  States  over  a  case  brought  to  it 
from  the  supreme  court  of  a  state  will  not  be  defeated  because  it  appears  that,  besides  a  f ed- 
oral  question  involved,  there  are  other  questions  raised  bj  the  answer  not  re-exam inable  in 
the  supreme  court  of  the  United  States,  when  none  of  such  questions  furnish  an  answer  to  the 
suit.    Maguire  v,  Tyler,  8  WalL,  664. 

§976.  DeciHien  in  favor  of  right— Where  the  decision  of  the  state  court  is  in  favor  of  the 
validity  of  a  discharge  in  bankruptcy  set  up  by  the  defendant,  the  supreme  court  has  no  juris- 
diction of  a  writ  of  error  prosecuted  by  the  plaintiff.  Linton  v,  Stanton,*  12  How.,  423; 
Strader  v.  Baldwin,*  9  How.,  261. 

§  977.  Nor  can  the  supreme  court  in  such  case  examine  the  objections  made  as  to  the 
validity  of  the  proceedings  in  bankruptcy,  the  decision  of  the  state  court  that  they  were  valid 
being  conclusive.  So,  also,  as  to  the  legal  effect  of  certain  promises  which  the  defendant  ia 
alleged  to  have  made  after  receiving  his  certificate  in  the  bankrupt  court.    Ibid. 

§  978.  Where  the  plaintiffs  brought  an  ordinary  action  of  as9umpsU  in  a  state  court,  and 
on  the  trial  the  validity  of  a  discharge  of  the  defendant  in  bankruptcy  was  drawn  in  question* 
and  the  decision  was  in  favor  of  the  defendant,  the  supreme  court  said:  **  The  plaintiffs  in 
this  case  have  set  up  no  act  of  congress  in  their  pleadings,  under  which  they  support  their 
claim  or  title  to  recover.  It  is  the  defendant  who  has  pleaded  a  privilege  or  exemption  under 
a  statute  of  the  United  States,  and  relies  upon  it  as  his  only  defense.  If  the  decision  of  the 
state  court  had  been  against  him,  his  right  to  have  his  case  re-examined  by  this  court  could 
not  be  doubted.  But  the  decision  has  been  in  favor  of  the  right  set  up  under  the  statute,  the 
validity  of  which  was  denied  by  the  plaintiffs  We  have  no  jurisdiction  to  entertain  a  writ 
of  error  to  the  supreme  court  of  Ohio  at  their  suggestion."  Strader  v.  Baldwin,*  9  How., 
261. 

§  979.  Mtmelhineoas.-- In  order  to  give  the  supreme  court  jurisdiction,  it  is  not  necessary 
that  the  decision  of  the  state  court  should  be  erroneous.  It  is  sufficient  that  it  appear  thai 
its  decision  is  against  the  validity  of  a  law  embraced  within  section  25  of  the  judiciary  act. 
Furman  v.  Nichols,  8  Wall.,  56. 

§  980.  A  writ  of  error  lies  where  the  defendant  is  denied  a  defense  which  he  claims  under 
the  laws  of  the  United  States.    Teal  v,  Felton,  12  How.,  289. 

§  9S1.  A  writ  of  error  lies  where  a  claim  arising  under  the  pension  laws  of  the  United 
States  is  decided  against  by  the  state  court.    Walton  v.  Cotton,  19  How.,  356. 

§  988.  Also  where  a  Usn  is  set  up  by  the  United  States  upon  imported  goods  seized  in  the 
custom  house  upon  attachments  against  the  importers  for  amounts  due  on  former  duty  bonds 
given  by  them  to  the  United  States,  and  the  decision  of  the  state  court  is  against  the  lien  thus 
9et  up.    Harris  v,  Dennie,  8  Pet,,  801. 

g  9 S3.  Where  the  record  showed  that  the  plaintiff  in  error  claimed  in  the  state  court  that 
contracts  made  with  the  defendant  in  error  had  been  rendered  void  by  provisions  of  the  con* 
stitution  of  the  United  States  and  certain  acts  of  congress,  and  that  the  decision  denied  the 
claim,  the  supreme  court  overruled  a  motion  to  dismiss.  Railroads  v.  Richmond,*  15 
Wall.,  8. 

§  964.  Where  a  party  sued  in  a  state  court  claims  exemption  from  being  there  sued,  on 
the  ground  that  he  is  a  consul  of  a  foreign  prince  or  state,  and  the  state  court  decidea  agaii^t 
him,  this  raises  a  federal  question.    Davie  v,  Packard,  6  Pet.,  41 ;  S.  C,  7  Pet.,  281. 

§  985.  A  writ  of  error  lies  in  an  action  in  which  the  plaintiff  claims  the  right,  under  the 
constitution  and  laws  of  the  United  States,  to  have  a  note  due  to  him  from  the  defendant 
paid  in  gold  and  silver,  and  the  decision  of  the  state  court,  being  in  favor  of  the  validity  of 
the  legal  tender  acts,  is  against  the  claim  thus  set  up.    Trebilcock  v.  Wilson,  12  Wall.,  692. 

§  986.  Also  in  a  case  in  which  the  defendant  pleaded  a  tender  of  the  amount  of  the  plaint* 
ifPs  claim  in  legal  tender  government  notes,  and  the  court  sustained  a  demurrer  to  such  plea, 
and  it  sufficiently  appears  that  the  decision  was  based  solely  on  the  invalidity  of  the  legal 
tender  act,  and  no  other  sufficient  ground  of  sustaining  the  demurrer  a{q[>eara  from  the  rec^ 
ord.    Dooley  v.  Smith,  18  Wall.,  605. 

§  987.  The  charter  of  a  railroad  in  Maryland  contained  a  stipulation  that  the  company 
/ihould  pay  a  certain  proportion  of  certain  receipts  to  the  states  Payment  was  made  for  a 
jfew  years,  but  subsequently  the  company  denied  the  validity  of  the  stipulation,  and  ceased 
to  pay.  An  action  was  brought  against  the  company  for  the  amount  due  to  the  state,  and  i^ 
was  resisted  by  the  company,  on  the  ground  that  the  st^ulation  was  unconstitutional,  as 
being  repugnant  to  the  constitution  of  the  United  States,  The  decision  of  the  state  courti 
being  that  the  stipulation  was  constitutional,  and  against  the  exemption  set  up  by  the  com- 
pany, it  was  held  that  a  writ  of  error  would  lie  from  the  supreme  court  Railroad  Company 
9.  Maryland,  21  WalL,  407. 
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§  98^.  A  writ  of  error  lies  in  an  aotioa  of  trespass  a^nst  a  marshal  for  taking  goods, 
where  the  marshal  justifies  under  a  writ  of  attachment  issuing  out  of  a  federal  circuit  court, 
and  the  decision  of  the  state  supreme  court  is  against  the  validity  of  the  defense  thus 
sought  to  be  set  up.     Buck  v.  Colbath,  8  Wall.,  340. 

§  989.  A  plea  in  an  action  of  trespass  for  seizing  a  vessel  justified  snch  seizure  on  the  ground 
that  the  defendants  acted  upon  express  authority  from  the  president  and  under  the  laws  of  the 
United  States.  The  state  court  having  decided  against  the  authority  thus  sought  to  be  set  up, 
it  was  held  by  the  supreme  court,  on  a  writ  of  error  to  the  state  court,  that  if  such  plea  was 
well  pleaded  the  decision  of  the  state  court  might  be  re-examined  by  the  supreme  court  under 
the  twenty-fifth  section  of  the  judiciary  act.     Qelston  v.  Hoyt,  8  Wheat.,  828. 

§  990.  A  writ  of  error  lies  where  the  decision  of  the  state  court  is  against  the  authority  of 
the  district  court  of  the  United  States,  in  bankruptcy  proceedings,  to  make  an  order  that  the 
sheriff  pay  into  the  district  court  the  money  received  on  certain  executions  on  judgments  in 
the  state  courts  against  a  bankrupt    O'Brien  v.  Weld,  2  Otto,  85. 

§  991.  It  lies  in  a  case  in  which  the  plaintiffs  in  the  case  set  up  an  act  of  congress 
which  they  claim  removed  the  bar  of  the  statute  of  limitations,  and  the  decision  of  the  state 
court  was  against  the  right  of  the  plaintiff  to  recover,  on  the  ground  that  the  action  was 
barred.     Stewart  v.  Kahn,  11  Wall..  501. 

§  992.  Also  where  the  plaintiff  in  error  claimed  title  under  the  sale  of  a  United  States 
marshal  upon  process  of  a  United  States  court,  and  the  validity  of  his  title  is  denied  by  the 
state  supreme  court.    Ck>llier  v.  Stanbrough,  6  How.,  20, 

§  993.  Error  lies  when  the  decision  of  the  state  court  draws  in  question  the  authority  of 
the  United  States  district  court  to  order  the  sale  of  property  free  and  discharged  from  in- 
cumbrances, and  its  decision  is  against  the  validity  of  the  authority  thus  exercised  by  the 
district  court.    Houston  v.  City  Bank  of  New  Orleans,  6  How.,  50$. 

§994.  Or  where  the  state  court  decides  that  a  title  to  property  under  a  deed  ol  trust  is 
superior  to  a  lien  acquired  by  virtue  of  a  judgment  of  a  circuit  court  of  the  United  States. 
Clements  v.  Berry,  11  How.,  ^8. 

§995.  A  writ  of  error  lies  where,  in  a  suit  against  a  United  States  marshal,  it  was  held 
that,  acting  under  a  warrant  from  the  district  court  in  bankruptcy,  directing  a  provisional 
seizure  of  the  property  of  two  bankrupts,  he  had  no  right  to  seize  goods  in  the  possession  of 
a  third  party  claiming  to  hold  them  as  a  matter  of  right.    Sharpe  v.  Doyle,  12  Otto,  686. 

§  996.  Also  where  the  payment  of  a  tax  is  resisted  on  the  ground  that  it  is  repugnant  to 
the  constitution  of  the  United  States,  and  the  state  courts  decide  adversely  to  such  claim. 
Home  Insurance  Co.  v.  City  Council  of  Augusta,  8  Otto,  121. 

§  997.  The  legislature  of  New  York  passed  a  law  refunding  to  certain  banks  taxes  paid  by 
them  in  1868  and  1864,  on  securities  of  the  United  States.  The  banks  claimed  that  this  in^ 
eluded  taxes  paid  by  them  on  certificates  of  indebtedness  issued  under  authority  of  congress, 
but  the  ofllcers  charged  with  the  duty  of  refunding  the  illegal  tax  rejected  the  claim  as  to 
such  certificates  of  indebtedness.  The  application  of  the  banks  to  the  court  of  appeals  for  a 
mandamus  to  compel  the  officers  to  make  the  proper  allowance  was  refused.  Held,  that  a 
writ  of  error  would  lie  from  the  supreme  court  to  the  court  of  appeals,  to  review  its  judg- 
ment refusing  the  mandamtis.    The  Banks  v.  The  Mayor,  7  Wall.,  22. 

§  998.  A  writ  of  error  lies  where  a  party  is  indicted  under  a  state  law,  and  sets  up  as  a  de- 
fense a  license  issued  under  a  law  of  the  United  States,  and  the  decision  of  the  state  court  is 
against  the  validity  of  the  defense  set  up.    McGuire  v.  Commonwealth,  8  Wall.,  895. 

§  999.  Where  a  decree  against  a  party  was  reversed  in  the  state  supreme  court,  and  the  bill 
dismissed  for  want  of  jurisdiction,  and  it  did  not  appear  from  the  record  that  a  federal  ques- 
tion was  involved,  the  supreme  court  had  no  jurisdiction  of  a  writ  of  error  sued  out  by  the 
other  party.  The  decision  of  the  state  court  as  to  the  extent  of  its  jurisdiction  was  oonclu- 
riva    Smith  p.  Adsit»*  16  Wall.,  185. 

0.  The  Party  Must  Claim  the  Right  for  Himself, 
BuMMABY-^  Plaintiff  ^^^  ^t'ln  for  himmif,  %  1000. 

§  1000.  To  give  the  supreme  court  jurisdiction  on  error  to  a  state  court,  the  plaintiff  in 
error  must  claim  the  federal  right  for  himself  and  not  for  another.  Miller  v.  Lancaster  Bank, 
g  1091 ;  Long  v.  Converse,  ^  1002-1004.    Bee  g  1009. 

[Ncxn&^Ses  %%  lOOd-1008.] 
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MILLER  V.  LANCASTER  BANK. 
(16  Otto,  642-545.     1882.) 

Error  to  the  Court  of  Appeals  of  Kentucky. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  From  this  record  it  appears  that  one  S.  "W*.  Miller, 
baing  insolvent,  made  an  assignment  of  his  property  to  M.  J.  Durham,  trustee, 
for  the  benefit  of  his  creditors.  The  trustee  afterwards  instituted  a  suit  in  the 
Boyle  circuit  court  of  Kentucky  to  enforce  his  trust.  To  this  suit  S.  D.  Miller 
and  E.  B.  Miller,  two  of  the  present  appellants,  were  parties;  and  in  due  course 
of  proceeding  a  decree  was  entered  for  the  sale  of  the  assigned  property.  In 
this  decree  it  appears  that  S.  D.  Miller  and  E.  B.  Miller,  who  were  then  in.  pos- 
session of  part  of  the  premises  under  a  lease,  were  permitted  to  hold  until  the 
31st  of  December,  1880,  but  it  was  added :  "  Said  S  D.  Miller  and  Ed.  B.  Miller 
agree  to  give  said  trustee  the  full,  entire  and  peaceable  possession  of  the  bouse 
and  lands  they  use  and  occupy,  on  or  before  the  31st  day  of  December  next, 
and  on  their  failure  so  to  do,  the  trustee  Durham  may  have  a  writ  of  habere 
/ados  possessionem  against  each  of  them,  and  the  clerk  of  this  court  is  hereby 
directed  to  issue  the  same." 

Under  this  decree  the  property  now  in  question  was  sold  and  duly  conveyed 
to  the  First  National  Bank  of  Danville.  The  Danville  bank  afterwards  sold 
and  conveyed  the  property  to  the  National  Bank  of  Lancaster,  a  bank  organ- 
ized under  the  national  banking  law.  Tit.  LXII,  Revised  Statutes.  After 
these  conveyances  were  made,  a  wril  was  applied  for  under  the  decree  in  be- 
half of  the  Lancaster  bank,  and  issued  to  John  Meyer,  sheriff  of  the  county, 
commanding  him  to  take  the  possession  of  the  property  from  S.  D.  Miller  and 
E.  B.  Miller,  and  deliver  it  to  Durham,  the  trustee.  Thereupon  S.  D.  Miller, 
E.  B.  Miller  and  John  W.  Miller,  the  last  of  whom  had  in  some  way  got  into 
the  possession  of  the  property  after  the  decree,  filed  a  petition  in  the  Boyle 
circuit  court  against  the  Lancaster  bank  and  the  sheriff  to  enjoin  the  execution 
•of  the  writ  on  the  ground  that  it  was  issued  without  authority  and  was  void. 
In  this  petition  it  was  alleged  that  the  Lancaster  bank  had  no  power  under  its 
charter  to  take  and  hold  the  property,  and  that  consequently  the  deed  to  it  was 
inoperative  and  void.  There  were  also  allegations  of  irregularity  in  the  form 
of  the  writ,  and  that  since  the  decree  Durham,  the  trustee,  had  sold  and  con- 
veyed the  property  to  the  Danville  bank.  To  this  petition  the  Lancaster  bank 
filed  an  answer  and  counterclaim.  In  the  counterclaim  the  bank  set  up  its 
title  through  the  sale  under  the  decree.  The  prayer  was  that  the  petition  of 
the  plaintiffs  be  dismissed  and  a  judgment  rendered  for  the  recovery  of  pos- 
session. Upon  the  hearing  the  writ  which  had  been  issued  was  set  aside  for 
irregularity,  but  a  new  writ  was  awarded  the  bank.  From  a  judgment  to  that 
effect  an  appeal  was  taken  to  the  court  of  app:als  of  Kentuckjr,  where  the  judg- 
ment was  affirmed.  To  reverse  this  judgment  of  affirmance  the  present  writ 
of  error  was  brought. 

§  1001.  To  give  the  supreme  court  jwisdictioriy  the  party  mvM  daim  the 
right  for  himself. 

Our  jurisdiction  depends  on  the  question  whether  the  plaintiffs  in  error  have 
been  denied  by  the  judgment  below  any  "title,  right,  privilege  or  immunity 
specially  set  up  or  claimed"  under  the  banking  act.  As  early  as  1809  it  was 
held  by  this  court  in  Owings  v.  Norwood's  Lessee,  5  Cranch,  3^4,  that  in  order 
to  give  us  jurisdiction  in  this  class  of 'cases  the  right,  title  or  immunity  which  is 
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denied  must  grow  out  of  the  constitution  or  a  treaty  or  statute  of  the  United 
States  relied  on.  Under  this  rule  jurisdiction  was  not  taken  in  that  case, 
although  it  was  an  action  of  ejectment  by  Norwood's  lessee,  and  the  record 
showed  that  an.  effort  was  made  to  defeat  the  recovery  bacause  of  an  outstand- 
ing title  in  a  third  person  adverse  to  Norwood  and  protected  by  a  treaty.  Mr. 
Chief  Justice  Marshall,  in  speaking  for  the  court,  said:  "Whenever  a  right 
grows  out  of  or  is  protected  by  a  treaty,  it  is  sanctioned  against  all  the  laws 
and  judicial  decisions  of  the  states;  and  whoever  may  have  this  right  is  to  be 
protected.  But  if  the  person's  title  is  not  affected  by  the  treaty,  or  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be  protected  by  the  treaty."  The  prin- 
ciple thus  announced  has  been  recognized  in  many  cases  since.  Montgomery 
V.  Hernandez,  12  Wheat.,  129;  Henderson  v.  Tennessee,  10  How.,  311;  Wynn 
V,  Morris,  20  id.,  3 ;  Hale  v,  Gaines,  22  id.,  144 ;  Verden  v.  Coleman,  1  Black,  472 ; 
Long  V.  Converse,  91  U.  S.,  105.  Henderson  v.  Tennessee,  like  Owings  v.  Nor- 
wood's Lessee,  was  an  action  of  ejectment,  and  the  effort  was  to  defeat  the 
recovery  by  showing  an  outstanding  title  in  a  third  person  under  a  treaty  with 
which  the  party  in  possession  did  not  connect  himself;  but  the  jurisdiction  was 
denied,  Mr.  Chief  Justice  Taney  saying  in  the  opinion:  "The  right  to  make 
this  defense  is  not  derived  from  the  treaties  nor  from  any  authority  exercised 
under  the  general  government.  It  is  given  by  the  laws  of  the  state,  which  pro- 
vide that  the  defendant  in  ejectment  may  set  up  title  in  a  stranger  in  bar  of  the 
action.  It  is  true  the  title  set  up  in  this  case  was  claimed  under  a  treaty.  But 
to  give  jurisdiction  to  this  court  the  party  must  claim  the  right  for  himself, 
and  not  for  a  third  person  in  whose  title  he  has  no  interest."  And  in  Hale  v, 
Gaines  it  was  said:  "  The  plaintiff  in  error  must  claim  (for  himself)  some  title, 
right,  privilege  or  exemption  under  an  act  of  congress,  etc.,  and  the  decision 
must  be  against  his  claim  to  give  this  court  jurisdiction.  Setting  up  a  title 
in  the  United  States  by  way  of  defense  is  not  claiming  a  personal  interest 
affecting  the  subject  in  litigation."  In  our  opinion  these  cases  are  conclusive 
of  the  present  motion.  The  plaintiffs  in  error  set  up  no  title  against  the  bank. 
In  effect,  they  seek  to  prevent  the  issue  of  an  execution  on  a  judgment  against 
them,  or  those  under  whom  they  claim,  because,  as  between  the  Danville  bank 
and  the  Lancaster  bank,  a  conveyance  made  by  the  Danville  bank  of  the  property 
to  be  delivered  under  the  execution  is  inoperative  on  account  of  the  provisions 
of  the  banking  law.  What  was  done  between  the  two  banks  had  no  effect  on 
the  title  of  the  parties  in  possession,  and  it  was  a  matter  of  no  importance 
to  them  whether  the  execution  issued  on  the  application  of  the  one  or  the 
other.  Clearly,  therefore,  the  plaintiffs  in  error  occupy  no  other  position  than 
that  of  parties  setting  up  title  in  the  Danville  bank  by  way  of  defense,  and 
that  is  not  claiming  for  themselves  any  title,  right,  privilege  or  immunity  given 
by  the  law.  Motion  grarUed. 

LONG  V.  CONVERSE. 

(1  Otto,  105-114.    1875.) 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  Our  jurisdiction  in  this  case  depends  upon  the  effect 

to  be  given  to  that  provision  of  the  judiciary  act  which  authorizes  this  court  to 

re-examine  the  decisions  of  the  highest  court  of  a  state  in  certain  cases,  "  where 

any  title,  right,  privilege  or  immunity  is  claimed  under"  any  statute  of  the 

United  States. 
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§  1002.  The  plaintiff  in  error  mvst  claim  the  federal  right  for  himadf. 

The  plaintiffs  in  error  did  not  claim  under  the  assignees  in  bankruptcy.  They 
set  up  the  title  of  the  assignees,  not  to  protect  their  own,  but  to  defeat  that  of 
the  receivers  appointed  by  the  state  court.  They  claimed  adversely  to  both  the 
receivers  and  assignees.  They  did  not  even  allege  that  the  assignees  had 
ever  attempted  to  assert  title.  The  contest  was  one  originally  for  the  possession 
of  certain  papers.  The  decree  for  money  was  given  because,  pending  the  suit, 
the  papers  sought  for  had  been  exchanged  for  money,  and  the  receivers  were 
willing  to  accept  the  exchange.  In  the  absence  of  the  assignees  from  the  case 
the  decree  could  have  no  effect  upon  their  title  to  the  coupons  or  money.  If, 
when  the  demand  was  made  by  the  receivers,  the  plaintiffs  in  error  had  sur- 
rendered the  coupons,  that  surrender  would  have  been  a  complete  defense  to  a 
further  action  by  the  assignees,  inasmuch  as  they  had  not  before  that  time  as- 
serted their  claim,  either  by  demand  or  notice.  The  title  of  the  assignees  to 
the  proj)erty  would  not  have  been  defeated  by  the  transfer.  Whatever  rights 
they  had  against  the  plaintiffs  in  error  could  be  enforced  by  an  appropriate 
proceeding  against  the  receivers.  The  whole  effect  of  the  surrender,  so  far  as 
the  assignees  were  concerned,  was  to  transfer  the  custody  of  the  property  from 
the  plaintiffs  in  error  to  the  receivers.  In  this  case  the  transfer  was  not  volun- 
tary, but  in  pursuance  of  a  decree  rendered  by  a  court  of  competent  jurisdic- 
tion, with  the  assent  of  the  assignees.  Under  such  circumstances  it  is  not  easy 
to  see  how  the  assignees  can  proceed  further  against  the  parties,  who  have  only 
obeyed  the  commands  of  the  court.  Clearly,  their  remedy,  if  they  have  any, 
is  against  the  property  in  the  hands  of  the  receivers. 

§  1003.  Act  of  1867  compared  with  twenty-fifth  section  of  the  jvdiciary  act. 

The  second  section  of  the  act  of  Februar}'^  5,  1867  (14  Stat.,  385;,  which  was 
in  force  when  this  writ  of  error  was  brought,  and  which  has  baen  substantially 
re-enacted  in  the  Revised  Statutes  (sec.  709),  differs  only  from  the  twent\'-fifth 
section  of  the  judiciary  act  of  1789,  so  far  as  the  provision  now  under  consider- 
ation is  concerned,  in  the  substitution  of  the  word  "  immunity  ^'  for  "  exemp- 
tion." In  the  old  act,  the  words  were  "  title,  right,  privilege  or  exe^nption;  " 
in  the  last,  "  title,  right,  privilege  or  immunity. ^^  This  does  not  materially 
affect  the  rights  of  the  parties  in  the  present  case.  The  words,  when  used  in 
this  connection  and  applied  to  the  circumstances  of  this  case,  have  substantially 
the  same  meaning. 

§  1004.  Authorities  reviewed. 

The  construction  of  this  provision  in  the  act  of  1789  came  before  this  court 
for  consideration  as  early  as  1809,  in  the  case  of  Owing's  Lessee  v.  Norwood,  5 
Crunch,  344.  That  was  an  action  of  ejectment  in  a  state  court,  The  defend- 
pM^t  being  in  possession,  set  up  an  outstanding  title  in  a  third  person  under  a 
treaty.  The  writ  of  error  from  this  court  was  dismissed  for  want  of  jurisdic- 
tion. In  the  progress  of  the  argument.  Chief  Justice  Marshall  used  this  lan- 
guage: "  Whenever  a  right  grows  out  of  or  is  protected  by  a  treat}'',  it  is 
sanctioned  against  all  the  laws  and  decisions  of  the  states;  and  whoever  may 
have  this  right,  it  is  to  be  protected.  But  if  the  person's  title  is  not  af- 
fected by  the  treaty,  if  he  claims  nothing  under  a  treaty,  his  title  cannot  be 
protected  by  a  treaty.  If  Scarth  or  his  heirs  had  claimed,  it  would  have  been 
a  case  arising  under  a  treaty.  But  neither  the  title  of  Scarth  nor  of  any  per- 
^n  claiming  under  him  can  be  affected  by  the  decision  of  this  case."  In  Mont- 
gomery V,  Hernandez,  12  Wheat.,  129,  a  suit  was  brought  in  a  state  court  by 
parties  beneficially  interested  in  a  bond  given  to  the  United  States  by  a  mar- 
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shal  to  secure  the  faithful  performance  of  his  official  duties.  The  suit  was  in 
the  names  of  the  beneficiaries,  and  not  in  that  of  the  United  States  for  their 
use.  It  was  insisted  that  there  could  be  no  recovery,  because  the  action  should 
have  been  prosecuted  in  the  name  of  the  United  States;  and  this  vfas  assigned 
for  error  in  this  court.  But  it  was  said  that  "  the  plaintiff  in  error  did  not  and 
<5onld  not  claim  any  right,  title,  privilege  or  exemption  by  or  under  the  mar- 
shal's bond,  or  any  act  of  congress  giving  authority  to  sue  the  obligors  for  a 
breach  of  the  condition,"  and  that  the  court  had  no  jurisdiction  of  the  case  on 
that  ground.  Again,  the  same  question  was  presented  and  elaborately  argued 
in  Henderson  v.  Tennessee,  10  How.,  311,  decided  in  1S50.  That  also  was  an 
action  of  ejectment  in  a  state  court,  in  which  the  defendant  sot  up  an  outstand- 
ing title  in  a  third  person,  under  an  Indian  treaty;  and  tliere,  too,  the  writ 
was  dismissed.  In  delivering  the  opinion  of  the  court.  Chief  Justice  Taney 
said:  "It  is  true, the  title  set  up  in  this  case  was  claimed  under  a  treaty;  but, 
to  give  jurisdiction  to  this  court,  the  party  must  claim  the  right  for  himself, 
and  not  for  a  third  person  in  whose  title  he  has  no  intei'cst.  .  .  .  The  heirs 
of  Miller  appear  to  have  no  interest  in  this  suit,  nor  can  their  rights  be  affected 
by  the  decision.  The  judgment  in  this  case  is  no  obstacle  to  their  assertion  of 
their  title  in  another  suit  brought  by  themselves  or  any  person  claiming  a  legal 
title  under  them."  To  the  same  effect  are  Hale  v.  Gaines,  22  How.,  149,  160, 
and  Verden  v.  Coleman,  1  Black,  472.  This  must  be  considered  as  settling  the 
law  in  this  class  of  cases;  and  it  seems  to  be  decisive  of  this  case.  The  plaint- 
iffs in  error  claim  no  title,  right,  privilege  or  immunity  under  the  bankrupt 
law.  Their  obligation  to  account  for  the  coupons  in  their  hands  is  not. dis- 
charged by  the  law.  The  title  of  the  assignees  cannot  be  affected  by  the  decree, 
except  through  their  consent.  It  follows,  therefore,  that  this  case  must  be  dis- 
missed for  want  of  jurisdiction. 

§  1005.  Party  inn$it  claim  for  himself.— To  give  jurisdiction  to  the  flnpreme  oomt  the 
party  must  claim  the  federal  right  for  himself.  So  an  outstanding  title,  derived  under  a 
treaty,  and  set  up  by  a  defendant  in  ejectment,  will  not  authorize  a  review  by  the  supreme 
court.     Henderson  v.  Tennessee,*  10  How.,  811.     See  §  1000. 

§  1006.  Where  the  defendant  in  ejectment  set  up  an  outstanding  title  in  a  third  party, 
which  was  held  under  an  Indian  treaty,  the  defendant  liimseif  claiming  no  right  under  said 
title,  and  the  decision  of  the  state  court  was  against  the  validity  of  the  title,  the  supreme 
court  had  no  jui<ksdiction.  Tlie  party  setting  up  a  right  or  title  must  claim  it  for  himself,  and 
not  for  another  in  whose  title  he  has  no  interest.  Henderson  v,  Tennessee,*  10  How.,  811. 
The  same  ruling  was  made  where  a  defendant  in  a  foreclosure  suit  set  up  the  invalidity  of 
the  plaintifiTs  title,  claiming  that  the  title  was  in  another  under  an  Indian  treaty,  and  the 
state  court  found  against  such  claim.     Verden  v.  Coleman,*  1  Black,  472. 

§  1007.  A  writ  of  error  does  not  lie  in  an  action  in  ejectment  where  the  plaintiff  in  error 
claims  title  in  the  United  States  to  defeat  the  title  of  the  defendant  in  error.  Hale  v,  Gaines, 
22  How.,  160. 

d.  On  the  Power  of  a  State  to  Surrender  a  Fugitive  from  Justice. 

SuHMART — Fugiti've  from  foreign  state;  habeas  corpust  §  1008. 

§  1008.  A  fugitive  from  a  foreign  country  was  arrested  on  the  warrant  of  a  governor  of  a 
state,  and  on  a  habeas  corpus  proceeding  in  a  state  court  was  remanded  to  the  custody  of  the 
state  oflGLcers  to  be  surrendered.  Held,  that  the  supreme  court  had  no  power  to  review  the 
decision*    Holmes  v,  Jennison,  §§  1009-1084. 
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HOLMES  V.  JENNISON. 
(14  Peters,  640-638.    1840.) 

Error  to  the  Supreme  Court  of  Judicature  of  Vermont. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  court  have  held  this  case  under  consideration  for 
some  time ;  and  as  the  end  of  the  term  is  now  approaching,  it  is  proper  to  dis- 
pose of  it.  The  members  of  the  court,  after  the  fullest  discussions,  are  so 
divided  that  no  opinion  can  be  delivered  as  the  opinion  of  the  court.  It  is 
however  deemed  advisable,  in  order  to  prevent  mistakes  or  misconstruction,  to 
state  the  opinions  we-  have  respectively  formed.  And  in  the  opinion  which  I 
am  now  about  to  express,  1  am  authorized  to  say  that  my  brothers  Story, 
M'Lean  and  Wayne  entirely  concur.  This  case  presents  a  question  of  great 
importance,  upon  which  eminent  jurists  have  differed  in  opinion.  Can  a  state, 
since  the  adoption  of  the  constitution  of  the  United  States,  deliver  up  an  indi- 
vidual found  within  its  territory  to  a  foreign  government,  to  be  there  tried  for 
offenses  alleged  to  have  been  committed  against  it?  This  involves  an  inquiry 
into  the  relative  powers  of  the  federal  and  state  governments,  upon  a  subject 
which  is  sometimes  one  of  great  delicacy.  In  the  case  before  us,  the  party  con- 
cerned is  an  obscure  individual,  not  a  citizen  of  the  United  States,  and  who  is 
not  likely  to  attract  any  great  share  of  public  attention.  But  in  times  of  war 
and  of  high  excitement,  the  principle  now  to  be  decided  may  reach  cases  where 
great  public  interests  are  concerned,  and  where  the  surrender  may  materially 
affect  the  peace  of  the  Union.  We  are  fully  sensible  of  the  importance  of  the 
inquiry,  and  of  the  necessity  of  approaching  it  with  the  utmost  deliberation 
and  caution.  There  is,  however,  a  preliminary  point  to  be  disposed  of.  It  has 
been  suggested  that  the  question  above  mentioned  cannot  be  brought  here  in 
the  form  in  which  it  appears  in. this  record;  and  that  we  have  not  jurisdiction 
to  re-examine  the  judgment  of  the  supreme  court  of  Vermont,  pronounced  in 
a  summary  proceeding  by  fiaheas  corpus. 

The  case  in  the  record  is  this :  George  Holmes,  the  plaintiff  in  error,  was 
arrested  in  the  state  of  Vermont,  on  a  warrant  or  order  issued  by  Silas  H.  Jen- 
nison,  as  governor  of  the  state,  and  directed  to  John  Starkweather,  sheriff  of 
the  county  of  Washington,  in  said  state,  setting  forth  that  an  indictment  had 
been  found  by  a  grand  jury  of  the  district  of  Quebec,  in  the  British  province 
of  Lower  Canada,  against  the  said  Holmes,  for  the  crime  of  murder,  alleged  ta 
have  been  committed  within  the  said  district  of  Quebec;  and  that,  as  it  was  fit 
and  expedient  that  he  should  be  made  amenable  to  the  laws  of  the  country 
where  the  offense  was  charged  to  have  been  committed,  the  said  Starkweather 
was  commanded  to  convey  the  body  of  the  said  Holmes  to  some  convenient  place 
on  the  confines  of  the  state  of  Vermont,  and  the  province  of  Lower  Canada, 
and  there  deliver  him  to  such  persons  as  might  be  empowered  by  the  Canadian 
authorities  to  receive  him ;  to  the  end  that  he  might  be  there  dealt  with  as  to 
law  and  justice  appertained. 

On  the  application  of  Holmes,  a  writ  of  habeas  corpus  was  issued  by  the 
supreme  court  of  the  state  of  Vermont,  commanding  the  said  Starkweather  to 
bring  into  court  the  body  of  the  said  Holmes ;  and  in  the  return  to  this  writ, 
the  warrant  or  order  of  the  governor  of  the  state,  as  above  described,  was  set 
forth  as  the  cause  of  the  said  arrest  and  detention.  Holmes  being  brought  into 
court,  in  obedience  to  the  said  writ  of  habeas  corpvs^  his  counsel  moved  for  his 
discharge;  and  at  the  same  time  introduced  in  evidence  certain  documents 
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which  appear  in  the  record  (but  which  it  is  unnecessary  to  state  here),  for  the 
purpose  of  showing  that  the  governor  had  no  lawful  right  to  surrender  him. 
The  record  then  proceeds  to  state  the  judgment  of  the  court  in  the  following 
words :  "  Wherefore,  after  a  full  hearing  of  the  parties,  and  all  and  singular 
the  premises  aforesaid  being  seen  and  fully  examined,  it  is  adjudged  by  the^ 
court  here  that  the  aforesaid  cause  of  detention  and  imprisonment  of  the  said 
George  Holmes  is  good  and  suflBcient  in  law,  and  that  he  be  remanded  and 
held  accordingly,  under  the  process  set  forth  in  the  return  to  this  writ  of  habea& 
corpus?'* 

§  1009.  A  decision  of  the  highest  court  of  a  state  is  conclusive  as  to  the  laws 
of  .the  state. 

It  will  be  seen  from  the  foregoing  statement  that  the  proceedings  in  ques- 
tion were  in  the  highest  court  of  the  state  of  Vermont;  that  the  judgment  is 
formally  and  fully  entered  on  its  records;  and  it  is  evident,  from  the  very 
terms  of  the  judgment,  that  the  validity  of  the  governor's  warrant  was  drawn 
in  question  and  decided  by  the  court.  It  will  hardly  be  said,  after  this  judg- 
ment, that  the  governor  was  not  acting  in  this  business  under  the  authority  of 
the  state.  There  is,  indeed,  no  statute  of  Vermont  giving  him  the  power  he 
exercised.  But  his  conduct  has  been  fully  examined  by  the  highest  judicial 
tribunal  in  the  state,  and  they  have  adjudged  that  the  warrant  issued  by  him 
was  authorized  by  law,  and  bound  the  sheriff  to  hold  the  prisoner  and  deliver 
him  in  the  manner  directed  to  the  Canadian  authorities.  We  must  receive  this 
decision  as  conclusive  evidence  of  the  laws  of  Vermont  upon  this  subject; 
and  consequently  the  proceedings  of  the  governor  must  be  taken  as  justified 
by  the  laws  of  the  state,  and  treated  as  an  authority  exercised  under  it.  Here, 
then,  is  precisely  one  of  the  cases  in  which  the  writ  of  error  is  given  in  the 
twenty-fifth  section  of  the  act  of  1789.  The  authority  was  exercised  by  Gov- 
ernor Jennison  under  the  state.  That  authority  has  been  drawn  in  question  in 
the  highest  court  of  law  in  the  state,  upon  the  ground  that  it  was  repugnant 
to  the  constitution  of  the  United  States;  and  the  decision  was  in  favor  of  the; 
validity  of  the  authority  so  exercised.  The  only  inquiry,  therefore,  upon  the- 
question  of  jurisdiction  is  whether  there  has  been  such  a  judgment  in  such  a 
proceeding  as  is  described  in  that  section ;  in  other  words,  whether  the  judg-^ 
ment  of  the  supreme  court  of  Vermont,  above  stated,  was  a  "  final  judgment** 
"in  a  suit,"  within  the  meaning  of  the  act  of  congress. 

§  1010.  A  judgment  of  the  highest  court  of  a  staie  remanding  a  prisoner 
upon  a  habeas  corpus  proceeding  is  a  final  judgment. 

As  to  the  final  character  of  the  judgment,  the  question  may  be  disposed  of 
in  a  few  words.  In  order  to  determine  whether  a  judgment  is  final  or  not,  we 
must  first  inquire  what  is  in  controversy.  In  this  case  the  validity  of  the  gov- 
ernor's warrant  was  the  only  question  before  the  supreme  court  of  Vermont^ 
and  that  question  was  certainly  finally  settled ;  for  the  court,  in  so  many  words, 
adjudged  that  the  cause  of  the  detention  and  imprisonment  of  Holmes  was 
good  and  sufficient  in  law;  and  nothing  more  remained  in  the  case  for  the 
action  of  the  court.  The  sheriff,  upon  their  judgment,  must  have  proceeded 
to  execute  the  warrant  and  have  delivered  the  prisoner  to  the  Canadian  author- 
ities without  further  delay,  if  the  proceedings  had  not  been  suspended  in  con- 
sequence of  the  writ  of  error  to  this  court.  In  the  case  of  Weston  and  others 
V.  The  City  Council  of  Charleston,  2  Pet.,  464,  this  court,  speaking  of  the 
meaning  of  the  word  final,  in  the  section  in  question,  say:  "If  it  (the  word^ 
final)  were  applicable  to  those  judgments  and  decrees  only  in  which   the 
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right  was  fioallj  decided^  and  oonld  neTer  again  be  litigated  between  the  par- 
ties, the  provisions  of  the  section  would  be  oon fined  within  mach  narrower 
limits  than  the  words  import  or  than  congress  oould  have  intended.  JudgmentB 
in  actions  of  ejectment  and  decrees  in  chancery  dismissing  a  bill  without  preja- 
dice,  however  deeply  they  might  affect  rights  protected  by  the  eongtitutioD, 
laws  or  treaties  of  the  United  States,  would  not  be  subject  to  the  revision  of 
this  conrt.  A  prohibition  might  issae  restraining  a  collector  from  collecting 
duties;  and  this  coort  would  not  revise  and  correct  the  judgment.  The  word 
*  final '  must  be  understood  in  the  section  under  consideration  as  applying  to 
all  judgments  and  decrees  which  determine  the  particular  cause."  We  have 
given  this  long  extract  from  the  opinion  of  the  court,  because  it  shows  not 
only  the  construction  which  this  court  have  given  to  the  act  of  congress,  but 
the  reasons  on  which  its  decision  has  been  founded.  In  the  case  now  under 
consideration,  the  judgment  given  by  the  supreme  court  of  Vermont  certainly 
determined  the  particular  case  before  them,  and  was  therefore  final  within  the 
meaning  of  the  act  of  congress. 

§  1011.  A  proceedi7ig  by  habs€u  (k^rptu  4s  a  HtU  toUhin  the  iTieanif^ 
66  (^  the  Judiciary  act 

It  is  not,  however,  sufficient  that  the  decision  was  final;  it  must  also  be  made 
in  a  "suit,"  in  order  to  give  this  court  the  right  to  re-examine  it  upon  a  writ  of 
error.  Was  this  proceeding  before  the  supreme  court  of  Vermont  a  "suit?" 
The  question  can  hardly,  at  this  time^  be  considered  as  an  open  one  in  this 
court.  It  has  been  examined  in  several  oases  depending  on  principles  entirely 
analogous,  and  the  jurisdiction  sustained  upon  the  fullest  consideration.  It  is 
true  that  in  England  different  opinions  have  been  entertained  upon  the  ques- 
tion whether  a  writ  of  error  would  lie  from  the  refusal  of  a  court  to  discharge 
a  party  brought  before  it  on  a  habeas  corpics.  And  in  the  reign  of  Queen  Anne, 
in  the  case  of  The  Queen  v.  Paty  and  others,  commonly  called  the  Aylesbury 
case,  there  was  an  angry  controversy  upon  the  subject,  between  the  house  of 
peers  and  the  bouse  of  commons,  in  which  the  privileges  of  the  latter  house 
were  particularly  involved.  The  case  is  reported  in  2  Salk.,  503,  and  2  Lord 
Eay m.,  1105 ;  and  is  fully  detailed  in  14  State  Trials,  695.  In  the  view,  how- 
ever, that  we  take  of  this  subject,  it  is  unnecessary  to  examine  particularly  the 
English  cases.  They  are  collected  together  and  fully  examined  in  the  court  for 
the  correction  of  errors,  in  the  case  of  Yates  t>.  The  People  of  the  State  of  New 
York,  6  Johns.,  837.  We  refer  to  them  merely  to  show  that  they  have  not 
been  overlooked.  They  will  be  found  to  turn  mainly  upon  the  technical  mean- 
ing applied  there  to  the  word  "judgment;"  in  which  the  form  in  which  the 
proceedings  were  had,  and  the  decision  entered,  was  perhaps  deemed  more 
material  than  the  subject  matter,  in  order  to  give  to  the  decision  the  character 
of  a  judgment  in  a  suit. 

But,  with  all  the  strictness  upon  the  subject  in  the  English  comets,  we  are  not 
aware  of  any  case  there  in  which  it  has  been  held  that  a  writ  of  error  would 
not  lie  from  the  judgment  of  a  court  of  record,  deciding,  upon  the  return  of  the 
habeas  corpus^  that  the  warrant  nnder  which  the  party  was  held  was  sufficient 
in  law  to  authorize  his  arrest  and  detention.  Certainly  no  such  decision  was 
given  in  the  case  of  The  Queen  u  Paty  and  others,  just  mentioned;  and  we 
think  it  would  be  difficult  to  assign  any  good  reason  for  refusing  the  writ  of 
error.  If  a  party  is  unlawfully  imprisoned,  the  writ  of  hixbeas  corpus  is  his 
appropriate  legal  remedy.  It  is  his  suit  in  court  to  recover  his  liberty.  In 
order  to  be  effectual  for  the  purposes  for  which  it  is  intended^  the  proceedings 
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must  be  summary ;  and  the  law  has  aocordingly  made  them,  so*  And  if  an 
oflBcer  of  a  state  government,  in  the  exercise  of  an  authority  forbidden  by  the 
constitution  of  the  United  States,  has  deprived  an  individual  of  his  liberty,  why 
should  it  be  supposed  that  the  summary  character  of  the  proceedings  by  which 
he  must  seek  to  recover  it  would  be  deemed  by  congress  a  sufficient  reason  for 
denying  him  the  writ  of  error  to  this  court?  For  this,  in  eflPect,  is  the  whole 
amount  of  the  objection.  It  is  said  that  this  is  not  a  final  judgment  in  a  suit, 
and  that  thierefore  the  act  of  1780  does  not  give  the  writ  of  error  to  this 
court 

But,  whatever  would  at  this  day  be  the.  doctrine  of  the  English  courts  in  sim- 
ilar cases,  we  consider  that  the  construction  of  the  act  of  congress  of  1789  upon 
this  subject  has  been  settled  by  repeated  decisions  in  favor  of  the  jurisdiction* 
The  cases  decided  were  not  indeed  cases  of  proceedings  and  judgments  upon 
hdbeds  earjnC9,  but  arose  and  were  decided  upon  applications  for  writs  of  maTh- 
dam^us  and  of  prohibition.  Yet  cases  of  that  description  stand  upon  the  same 
principles  with  the  proceedings  on  a  habeas  corpus^  so  far  as  the  question  now 
under  consideration  is  concerned.  For  in  cases  of  mandamus  and  prohibition, 
the  proceedings^  like  those  upon  a  haheas  coi'pus^  are  summary ;  and  the  judg« 
ment  given  is  not  final  in  the  sense  in  which  that  word  is  used  in  relation  to 
common  law  judgments.  And  if,  undf^r  the  act  of  1789^  no  writ  of  error  would 
lie,  except  in  cases  where  the  suit  was  brought,  the  proceedings  had,  and  the 
judgment  entered,  according  to  the  forms  of  a  suit  at  common  l^w,  then  the 
writ  could  not  be  sustained  in  cases  where  a  peremptory  mandamus  or  a  pro- 
hibition had  been  awarded  or  refused.  In  cases  of  that  description,  however, 
the  construction  of  the  act  of  congress  has  been  settled  in  this  ccMirt,  and  settled, 
as  we  think,  according  to  the  true  import  of  its  words.  The  construction  given 
to  it,  in  these  cases,  entitled  the  present  plaintiff  in  error^  as  a  matter  of  right, 
to  have  the  judgment  rendered  against  him  by  the  supreme  court  of  Yermont 
jpe-examined  in  this  court. 

§  1 01 2.  Authorises  reviewed  as  to  whether  a  hcAeas  corpus  is  a  suit. 

Before,  however,  we  proceed  to  refer  more  particularly  to  the  decisions  here- 
tofore given,  it  is  proper  to  remark  that  there  is  no  material  difference  between 
the  language  of  the  law  giving  the  writ  of  error  from  the  judgment  of  the  cir- 
cuit court  for  the  District  of  Columbia,  and  the  language  used  in  the  twenty- 
second  and  twenty-fifth  sections  of  the  act  of  1789,  so  far  as  relates  to  the  forms 
of  proceeding  and  the  nature  of  the  judgment.  Undoubtedly  there  are  a  mul- 
titude of  cases  in  which  a  writ  of  error  will  He  from  the  judgment  of  a  circuit 
court,  where  it  would  not  lie  to  this  court  from  a  judgment  rendered  in  a  simi- 
lar controversy  in  a  state  court.  But  our  present  inquiry  has  nothing  to  do 
with  that  distinction.  We  are  speaking  merely  of  the  nature  of  the  proceeding 
in  this  case,  and  examining  whether  it  is  of  that  description,  that,  under  the 
twenty-fifth  section  of  the  act  of  1789,  will  authorize  a  writ  of  error.  The  writ 
in  that  section  is  given  from  any  "final  judgment"  "in  a  suit."  In  the  act 
relating  to  the  District  of  Columbia,  it  is  given  from  any  "  final  judgment." 
In  the  twenty-second  section  of  the  act  of  1789,  it  is  given  from  "final  judg- 
ments" "in  civil  actions."  These  different  forms  of  expression  have  always 
been  held  to  mean  the  same  thing;  and,  consequently,  the  decision  of  this  court 
upon  one  of  them  is  equally  applicable  to  the  others.  With  this  explanation, 
we  proceed  to  inquire  whether  the  habeas  corpus  was  "a  suit."  We  have 
already  shown  that,  in  these  proceedings,  an  authority  exercised  under  a  state 
was  drawn  in  question;  that  the  decision  was  in  favor  of  the  authority,  and 
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that  the  judgment  of  the  court  was  finaL    The  remaining  question  is,  were- 
these  things  done  in  a  suit? 

The  first  case  in  which  this  question  appears  to  have  arisen  was  that  of  the 
Columbian  Insurance  Company  v.  Wheelright  and  others,  7  Wheat.,  534.  The 
circuit  court  for  the  District  of  Columbia  had  in  that  case  awarded  a  peremp- 
tory manda^nua  to  admit  the  defendants  to  the  joBices  of  directors  in  the  said 
insurance  company.  The  company  thereupon  brought  a  writ  of  error  to  the 
supreme  court,  and  the  question  whether  a  writ  of  error  would  lie  from  the- 
order  of  a  court  awarding  a  peremptory  mandamus  was  directly  presented.  It 
was  argued  by  counsel  and  decided  by  the  court,  and  it  was  ruled  that  the  writ 
of  error  would  lie.  It  is  true  that  this  case  was  decided  under  the  act  of  con- 
gress relating  to  the  District  of  Columbia.  But  in  delivering  the  opinion,  the 
court  remarked  that  the  law  relating  to  the  district  under  which  that  case  arose 
was  "  similar  in  its  provisions  with  the  judiciary  act  of  1789,  c.  20,  §  22."  The 
decision,  therefore,  in  that  case  was  in  effect  a  decision  upon  the  construction 
of  the  act  of  1789. 

The  same  interpretation  was  again  given  to  this  act  of  congress  in  the  case 
of  Kendall  v.  The  United  States,  12  Pet.,  524.  The  question  of  jurisdiction 
was  in  that  case  most  fully  and  deliberately  considered  by  the  court.  The 
English  and  American  cases  on  the  subject  were  carefully  examined  and  dis- 
cussed, and  all  of  the  objections  taken  in  the  Enghsh  books,  and  arising  from 
the  summary  form  of  the  proceeding,  and  the  nature  of  the  decision,  were 
brought  forward  and  considered  by  the  court.  But  the  case  of  the  Columbian 
Insurance  Company  v.  Wheelright  and  others  was  supposed  to  have  settled  the 
question,  and  the  jurisdiction  was  sustained.  There  was  no  written  opinion  by 
the  court  on  this  point,  but  the  case  is  a  recent  one,  and  the  circumstances- 
above  mentioned  are  yet  fresh  in  th )  recollection  of  the  members  of  the  court.. 
After  these  two  decisions,  whatever  may  be  regarded  as  the  doctrines  of  the 
English  courts  in  such  cases,  the  question  whether  a  writ  of  error  will  lie  undeo 
the  twenty-second  section  of  the  act  of  1789,  from  the  judgment  of  a  court 
awarding  a  peremptory  mandamus^  can  hardly  be  considered  as  open  for  discus- 
sion in  this  court. 

We  have  already  mentioned  that  a  writ  of  error  under  the  twenty-fifth  sec* 
tion,  so  far  as  it  depends  on  the  forms  of  proceeding  and  the  nature  of  the  judg- 
ment, must  be  governed  by  the  same  rules  that  apply  to  similar  writs  under 
the  twenty-second  section,  and  under  the  act  relating  to  the  District  of  Colum- 
bia. But  the  case  of  Weston  and  others  v.  The  City  Council  of  Charleston,  2 
Pet.,  449,  which  has  already  been  referred  to,  arose  on  the  twenty-fifth  section 
itself,  and  appears  to  us  to  be  decisive  of  the  point  in  question.  In  that  case  a 
prohibition  had  been  obtained  by  the  plaintiffs  in  error  from  the  court  of  com- 
mon pleas  of  South  Carolina,  for  the  Charleston  district,  to  restrain  the  city 
council  of  Charleston  from  levying  a  tax  upon  the  stock  of  the  United  States 
held  by  residents  of  the  city.  The  city  council  removed  the  case  by  writ  of 
error  to  the  constitutional  court,  the  highest  court  of  law  in  the  state,  where* 
the  decision  of  the  court  of  common  pleas  was  reversed,  and  the  ordinance  im- 
posing the  tax  held  not  to  be  repugnant  to  the  constitution  of  the  United  States. 
From  this  decision  a  writ  of  error  was  brought  to  this  court,  and  the  question, 
was  raised  here  whethet  a  prohibition  was  a  suit  within  the  meaning  of  the  act 
of  1789.  The  court  held  that  it  was,  and  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  court,  says:  "  Is  a  writ  of  prohibition  a  suit?  The  term  is. 
certainly  a  very  comprehensive  one,  and  is  understood  to  apply  to  any  proceed- 

770 


JUBISDICrnON  over  state  COURTa  §  1012, 

ing  in  a  court  of  justice  by  which  an  individual  pursues  that  remedy  in  a  court 
of  justice  which  the  law  affords  him.  The  modes  of  proceeding  may  be  vari- 
ous, but  if  a  right  is  litigated  between  the  parties  in  a  court  of  justice,  the 
proceeding  by  which  the  decision  of  the  court  is  sought  is  a  suit." 

"We  entirely  concur  in  the  definition  thus  given  of  the  meaning  of  the  word 
**  suit,"  as  used  in  the  act  of  1789.  It  makes  the  act  of  congress  consistent 
with  the  principles  of  justice,  and  interprets  it  according  to  the  natural  mean- 
ing of  its  words;  and  it  is  too  plain  for  argument  that,  according  to  this 
definition,  the  proceedings  upon  the  habeas  corpus  was  a  suit  in  the  supreme 
court  of  Vermont.  A  right  claimed  by  the  prisoner  Holmes,  under  the  consti- 
tution of  the  United  States,  was  litigated  between  him  and  the  governor  of  the 
state  and  the  sheriff  of  the  county  in  a  court  of  justice.  The  proceedings  by 
hdbecLs  corpus  by  which  the  decision  of  the  court  was  sought,  was,  in  the  lan- 
guage of  the  case  referred  to,  a  suit;  and  we  cannot,  therefore,  refuse  to  take 
jurisdiction  upon  this  writ  of  error,  without  disregarding  the  deliberate  decis- 
ions of  this  court.  It  is  very  true  that  neither  the  case  just  mentioned  nor  the 
cases  before  referred  to  were  writs  of  error  upon  a  refusal  to  discharge  on 
habeas  corpus.  But,  in  the  English  cases,  the  authorities  are  stronger  in  favor 
of  the  writ  of  error  in  the  case  of  the  haheas  corpus  than  in  the  case  of  the 
mandamus.  The  house  of  lords  affirmed  the  judgment  of  the  court  of  king's 
bench,  which  decided  that  a  writ  of  error  would  not  lie  to  that  court  from  the 
judgment  of  the  court  of  king's  bench  of  Ireland,  awarding  a  peremptory  m/m" 
damus.  But  the  house  of  lords,  which  is  the  highest  judicial  tribunal  in  Eng- 
land, have  never  by  any  decision  countenanced  the  idea  that  a  writ  of  error 
would  not  lie  from  the  refusal  of  the  court  of  king's  bench  to  discharge  a 
party  on  haheas  corpus.  On  the  contrary,  in  the  Aylesbury  case,  before  men- 
tioned, they  decided  that  a  writ  of  error  ought  to  be  issued  to  bring  the  ques- 
tion before  them.  The  commons,  indeed,  vehemently  denied  that  the  writ 
would  lie;  but  it  will  be  remembered  that  the  Aylesbury  men  had  been  im- 
prisoned by  the  house  of  commons  for  a  breach  of  privilege;  and  that  house 
»vas  naturally  excited  by  a  proceeding  which  would  have  made  the  house  of 
lords  in  a  great  measure  the  judges  of  the  privileges  of  the  commons.  It  is 
not  in  heated  conflicts  of  this  description  between  two  legislative  bodies 
concerning  their  respective  privileges  that  we  are  to  look  for  calm  and  precise 
judgments  on  questions  of  law,  and  neither  the  opinion  of  the  lords  nor  the 
commons,  expressed  under  such  circumstances,  ought  to  be  esteemed  as  safe 
guides  in  a  court  of  justice.  It  is  certain,  however,  that  the  question  whether 
a  writ  of  error  would  lie  in  such  a  case  was  then  an  open  one,  upon  which 
the  two  houses  differed  in  opinion.  In  New  York,  the  case  of  Yates  u  The 
People,  before  mentioned,  it  was  decided  in  the  court  for  the  correction  of 
errors  that  a  writ  of  error  would  lie  from  the  refusal  of  the  supreme  court  of 
the  state  to  discharge  a  party  on  haheas  corpus.  There  was,  indeed,  great 
division  of  opinion  in  the  court,  and  so  many  eminent  and  distinguished  judges 
dissented  from  the  judgment  given  that  we  do  not  feel  authorized  to  refer  to 
it  as  having  settled  the  question  in  New  York.  Yet  that  case,  as  well  as  the 
English  cases,  show  that  the  point  has  been  a  doubtful  one,  and  that  the  right 
to  the  writ  of  error  in  the  case  of  the  habeas  corpus  has  always  stood  on  firmer 
and  better  ground  than  in  the  case  of  the  mandamus.  And  we  refer  to  these 
cases  to  show,  among  other  things,  that  the  supreme  court,  in  the .  decisions 
before  mentioned,  have  not  overturned  established  principles;  that  they  have 
merely  settled  doubtful  questions,  and  have  not  settled  them  against  the  weight 
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of  judicial  authority;  and  as  the  oo&strootioa  thej  have  givren  to  the  word 
suit,  in  the  act  of  1789,  is  well  calculated  to  proniote  the  great  ends  of 
justice,  and  undoubtedly  conforms  to  the  intention  of  the  legislature,  we  per- 
ceive no  sufficient  reason  for  setting  it  aside  or  departing  from  it.  Under  the 
authority  of  these  decisions,  therefore,  we  hold  that  the  judgment  of  the  Yer- 
nont  court,  now  before  us,  was  a  final  judgment  in  a  suift,  and  the  plaJntiflF  in 
error  is,  therefore,  entitled  to  have  it  re-examined  in  this  court  by  writ  of 
error. 

§  101 3.  The  fower  to  ddiver  up  fugitives  frov^  justice  fTcm  foreign  coun- 
tries belongs  to  the  genercU  government. 

The  case  being  thus  before  this  court,  it  beeomes  our  duty  to  inquire  whether 
the  authority  exercised  by  the  governor  of  Vermont  was  repugnant  to  the 
ooQstitution  of  the  United  States.  In  this  part  of  the  case  it  may  be  well  to 
inquire  into  the  nature  and  extent  of  the  powers  which  have  been  claimed  and 
exercised  by  the  governor  of  Vermont.  It  is  the  power  to  surrender  any  one 
found  within  the  jurisdiction  of  the  state,  who  has  committed  an  offense  ia  a 
foreign  country.  The  individual  to  be  surrendered  on  this  occasion  was  a 
resident  of  Canada.  But  if  the  state  possesses  the  power  of  delivering  up 
fugitives  from  justice  who,  having  committed  offenses  in  a  foreign  country, 
have  fled  to  this  for  shelter,  the  power,  as  known  to  the  laws  of  nations,  is  not 
oonfined  to  the  subjects  or  residents  of  the  country  where  the  offense  was  com- 
mitted. It  is  limited  only  by  the  policy  of  the  state  upon  whom  the  demand 
is  made.  And  if  the  surrender  of  Holmes  is  not  repugnant  to  the  constitution 
of  the  United  States,  there  is  nothing  in  that  instrument  that  forbids  the 
delivery  up  of  a  citizen  of  any  other  state,  when  found  within  its  borders,  who 
may  be  demanded  by  a  foreign  government  upon  the  ground  that  he  has  com- 
mitted some  offe  nse  within  its  territory.  And  if  this  power  remains  with  the 
states,  then  evciy  state  of  the  Union  must  determine  for  itself  the  principles  on 
which  they  will  exercise  it,  and  there  will  be  no  restriction  upon  the  power 
hut  the  discretion  and  good  feeling  of  each  particular  state. 

§  1014.  St>ates  inay  remove  persons  from  their  limits  under  the  police  powe  \ 

Again,  the  question  under  this  habeas  corpus  is  in  no  degree  connected  with 
the  power  of  the  states  to  remove  from  their  territory  any  person  whose 
presence  they  may  think  dangerous  to  their  peace  or  in  any  way  injurious  to 
their  interests.  The  power  of  the  states  in  that  respect  was  fully  considered 
by  this  court  and  decided  in  the  case  of  New  York  v.  Miln,  11  Pet,  102.  Un- 
doubtedly they  may  remove  from  among  them  any  person  guilty  of  or  charged 
with  crimes;  and  may  arrest  and  imprison  them  in  order  to  effect  this  object 
This  is  a  part  of  the  ordinary  police  powers  of  the  states  which  is  necessary  to 
their  very  existence,  and  which  they  have  never  surrendered  to  the  general 
government  They  may,  if  they  think  proper,  in  order  to  deter  offenders 
in  other  countries  from  coming  among  them,  make  crimes  committed 
elsewhere  punishable  in  their  courts  if  the  guilty  party  shall  be  found  within 
their  jurisdiction.  In  all  of  these  cases  the  state  acts  with  a  view  to  its 
own  safety,  and  is  in  no  degree  connected  with  the  foreign  government 
in  which  the  crime  was  committed.  The  state  does  not  co-operate  with 
a  foreign  government,  nor  bold  any  intercourse  with  it,  when  she  is  merely 
executing  her  police  regulations.  But  in  the  case  of  Holmes  it  is  otherwise. 
The  state  acts  not  with  a  view  to  protect  itself,  but  to  assist  another  nation 
which  asks  its  aid.  Holmes  is  not  removed  from  the  state  of  Vermont  as  a 
xnan  so  stained  with  crimes  as  to  render  him  unworthy  of  the  hospitality  of 
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the  state,  but  he  is  delivered  up  to  the  Canadian  authorities  as  an  act  of  com- 
ity to  them.  This  is  not  the  exercise  of  a  police  power,  which  operates  only 
upon  the  internal  concerns  of  the  state,  and  requires  no  intercourse  with  a  for- 
eign country  in  order  to  carry  it  into  execution ;  it  is  the  comity  of  one  nation 
to  another,  acting  upon  the  laws  of  nations,  and  determining  for  itself  how  far 
it  will  assist  a  foreign  nation  in  bringing  to  punishment  those  who  have  offended 
against  its  laws. 

§  1015.  The  power  to  aurrender  fugitives  is  included  within  the  treaty-mahing 
power. 

The  power  which  has  thus  been  exercised  by  the  state  of  Vermont  is  a  part 
of  the  foreign  intercourse  of  this  country,  and  has  undoubtedly  been  conferred 
on  the  federal  government.  Whether  it  be  exclusive  or  not  is  another  question, 
6t  Which  we  shall  hereafter  speak.  But  we  presume  that  no  one  will  dispute 
the  possession  of  this  power  by  the  general  government.  It  is  clearl}''  in- 
cluded in  the  treaty-making  power,  and  the  corresponding  power  of  appointing 
and  receiving  ambassadors  and  other  public  ministers.  The  power  to  make 
treaties  is  given  by  the  constitution  in  general  terms,  without  any  description 
of  the  objects  intended  to  be  embraced  by  it,  and  consequently  it  was  designed 
to  include  all  those  subjects  which,  in  the  ordinary  intercourse  of  nations,  had 
usually  been  made  subjects  of  negotiation  and  treaty,  and  which  are  consistent 
with  the  nature  of  our  institutions  and  the  distribution  of  powers  between  the 
general  and  state  governments.  And  without  attempting  to  define  the  exact 
limits  of  this  treaty-making  power,  or  to  enumerate  the  subjects  intended  to  be 
included  in  it,  it  may  safely  be  assumed  that  the  recognition  and  enforcement 
of  the  principles  of  public  law,  being  one  of  the  ordinary  subjects  of  treaties, 
w^ere  necessarily  included  in  the  power  conferred  on  the  general  government. 
And  as  the  rights  and  duties  of  nations  towards  one  another,  in  relation  to 
fugitives  from  justice,  are  a  part  of  the  law  of  nations,  and  have  always  been 
treated  as  such  by  the  writers  upon  public  law,  it  follows  that  the  treaty-mak- 
ing power  must  have  authority  to  decide  how  far  the  right  of  a  foreign  nation 
in  this  respect  will  be  recognized  and  enforced  when  it  demands  the  surrender 
of  any  one  charged  with  oflfenses  against  it.  The  practice  of  the  government 
from  the  early  da3^s  of  its  existence  conforms  to  this  opinion.  In  the  letter  of 
Mr.  Jefferson  to  Mr.  Genet,  of  September  12,  1793  (1  Am.  State  Pap.,  175),  he 
speaks  of  the  right  of  the  general  government  in  this  respect  as  if  it  was  un- 
disputed. And  in  the  treaty  (8  Stats,  at  Large,  116),  negotiated  with  England 
by  Mr.  Jay  during  the  administration  of  General  Washington,  there  w^as  an 
article  stipulating  for  the  mutual  delivery  of  persons  charged  with  murder  or 
forgery.  The  case  of  Jonathan  Robbins,  w*hich  was  the  only  one  that  arose 
under  this  treaty,  produced  much  excitement  in  the  country  and  animated  de- 
bates in  congress.  Yet  the  power  of  the  general  government  to  enter  into  such 
an  engagement  was  never  questioned.  The  objections  to  the  surrender  of  the 
party  rested  upon  other  grounds. 

Indeed,  the  whole  frame  of  the  constitution  supports  this  construction.  All 
the  powers  which  relate  to  our  foreign  intercourse  are  confided  to  the  generail 
government.  Congress  have  the  power  to  regulate  commerce;  to  define  and 
punish  piracies  and  felonies  committed  on  the  high  seas,  and  offenses  against 
the  laws  of  nations;  to  declare  war;  to  grant  letters  of  marque  and  reprisal;. 
to  raise  and  support  armies;  to  provide  and  maintain  a  navy.  And  the  pres- 
ident is  not  only  authorized,  by  and  with  the  advice  and  consent  of  the  senate, 
to  make  treaties,  but  he  also  nominates,  and  by  and  with  the  advice  and  con- 
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sent  of  the  senate,  appoints  ambassadors  and  other  public  ministers,  through 
whose  agency  negotiations  are  to  be  made  and  treaties  concluded.  He  also  re- 
ceives the  ambassadors  sent  from  foreign  countries;  and  everything  that  con- 
cerns our  foreign  relations  that  may  be  used  to  preserve  peace  or  to  wage  war 
has  been  committed  to  the  hands  of  the  federal  government.  The  power  of 
deciding  whether  a  fugitive  from  a  foreign  nation  should  or  should  not  be  sur- 
rendered was  necessarily  a  part  of  the  powers  thus  granted. 

§  1016.  The  states  have  no  power  to  surrender  foreign  fugitives. 

It  being  evident,  then,  that  the  general  government  possesses  the  power  in 
question,  it  remains  to  inquire  whether  it  has  been  surrendered  by  the  states. 
We  think  it  has,  and  upon  two  grounds :  1.  According  to  the  express  words 
of  the  constitution  it  is  one  of  the  powers  that  the  states  are  forbidden  to  ex- 
ercise without  the  consent  of  congress.  2.  It  is  incompatible  and  inconsistent 
with  the  powers  conferred  on  the  federal  government.  The  first  clause  of  the 
tenth  section  of  the  first  article  of  the  constitution,  among  other  limitations  of 
state  power,  declares  that  "  no  state  shall  enter  into  any  treaty,  alliance  or  con- 
federation ; "  the  second  clause  of  the  same  section,  among  other  things,  de- 
clares that  no  state,  without  the  consent  of  congress,  shall  *'  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power."  We  have 
extracted  only  those  parts  of  the  section  that  are  material  to  the  present  in- 
quiry. The  section  consists  of  but  two  paragraphs,  and  is  employed  altogether 
in  restrictions  upon  the  powers  of  the  states.  In  the  first  paragraph  the  lim- 
itations are  absolute  and  unconditional;  in  the  second  the  forbidden  p>owers 
may  be  exercised  with  the  consant  of  congress,  and  it  is  in  the  second  para- 
graph that  the  restrictions  are  found  which  apply  to  the  case  now  before  us. 

§  1017.  livles  for  construing  the  constitution. 

In  expounding  the  constitution  of  the  United  States,  every  word  must  have 
its  due  force  and  appropriate  meaning;  for  it  is  evident,  from  the  whole  instru- 
ment, that  no  word  was  unnecessarily  used,  or  needlessly  added.  The  many  dis- 
cussions which  have  taken  place  upon  the  construction  of  the  constitution  have 
proved  the  correctness  of  this  proposition,  and  shown  the  high  talent,  the 
caution  and  the  foresight  of  the  illustrious  men  who  framed  it.  Every  word 
appears  to  have  been  weighed  with  the  utmost  deliberation,  and  its  force  and 
effect  to  have  been  fully  understood.  No  word  in  the  instrument,  therefore, 
can  be  rejected  as  superfluous  or  unmeaning;  and  this  principle  of  construction 
applies  with  peculiar  force  to  the  two  clauses  of  the  tenth  section  of  the  first 
article,  of  which  we  are  now  speaking,  because  the  whole  of  this  short 
section  is  directed  to  the  same  subject;  that  is  to  say,  it  is  employed  altogether 
in  enumerating  the  rights  surrendered  by  the  states;  and  this  is  done  with  so 
much  clearness  and  brevity,  that  we  cannot  for  a  moment  believe  that  a  single 
superfluous  word  was  used,  or  words  which  meant  merely  the  same  thing. 
When,  therefore,  the  second  clause  declares  that  no  state  shall  enter  into  "  any 
agreement  or  compact"  with  a  foreign  power  without  the  assent  of  congress, 
the  words  "  agreement,"  and  "  compact,"  cannot  be  construed  as  synonymous 
with  one  another;  and  still  less  can  either  of  them  be  held  to  mean  the  same 
thing  with  the  word  "  treaty,"  in  the  preceding  clause,  into  which  the  states 
are  positively  and  unconditionally  forbidden  to  enter,  and  which  even  the  con- 
sent of  congress  could  not  authorize., 

§  1018.    What  is  granted  to  the  federal  government  is  forbidden  to  the  states. 

In  speaking  of  the  treaty-making  power  conferred  on  the  general  govern- 
ment, we  have  already  stated  our  opinion  of  the  meaning  of  the  words  used  in 
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the  constitution,  and  the  objects  intended  to  be  embraced  in  the  power  there 
given.  Whatever  is  granted  to  the  general  government  is  forbidden  to  the 
states,  because  the  same  word  is  used  to  describe  the  power  denied  to  the  latter 
which  is  employed  in  describing  the  power  conferred  on  the  former;  and  it  is 
very  clear,  therefore,  that  Vermont  could  not  have  entered  into  a  treaty  with 
England,  or  the  Canadian  government,  by  which  the  state  agreed  to  deliver  up 
fugitives  charged  with  offenses  committed  in  Canada.  But  it  may  be  said  that 
here  is  no  treaty ;  and  undoubtedly,  in  the  sense  in  which  that  word  is  gener- 
ally understood,  there  is  no  treaty  between  Vermont  and  Canada.  For  when 
we  speak  of  "  a  treaty,"  ^ve  mean  an  instrument  written  and  executed  with  the 
formalities  customary  among  nations;  and  as  no  clause  in  the  constitution 
ought  to  be  interpreted  differently  from  the  usual  and  fair  import  of  the  words 
used,  if  the  decision  of  this  case  depended  upon  the  word  above  mentioned,  we 
should  not  be  prepared  to  say  that  there  was  any  express  prohibition  of  the 
power  exercised  by  the  state  of  Vermont. 

But  the  question  does  not  rest  upon  the  prohibition  to  enter  into  a  treaty. 
In  the  very  next  clause  of  the  constitution  the  states  are  forbidden  to  enter 
into  any  "agreement"  or  "compact"  with  a  foreign  nation;  and  as  these 
swords  could  not  have  been  idly  or  superfluously  used  by  the  framers  of  the  con- 
stitution, they  cannot  be  construed  to  mean  the  same  thing  with  the  word  treaty. 
They  evidently  mean  something  more,  and  were  designed  to  make  the  prohibi- 
tion more  comprehensive. 

A  few  extracts  from  an  eminent  writer  on  the  laws  of  nations,  showing  the 
manner  in  which  these  different  words  have  been  used,  and  the  different  mean- 
ings sometimes  attached  to  them,  will  perhaps  contribute  to  explain  the  reason 
for  using  them  all  in  the  constitution ;  and  will  prove  that  the  most  compre- 
hensive terms  were  employed  in  prohibiting  to  the  states  all  intercourse  with, 
foreign  nations.  Vattel,  p.  192,  §  152,  says:  "A  treaty,  in  liaXin  fcedus,  is  a 
^compact  made  with  a  view  to  the  public  welfare  by  the  superior  power,  either 
for  perpetuity  or  for  a  considerable  time." 

Section  153.  "  The  compacts  which  have  temporary  matters  for  their  ob- 
ject are  called  agreements,  conventions  and  pactions.  They  are  accomplished 
by  one  single  act,  and  not  by  repeated  acts.  These  compacts  are  perfected  in 
their  execution  once  for  all;  treaties  receive  a  successive  execution,  whose 
duration  equals  that  of  the  treaty." 

Section  154.  Public  treaties  can  only  be  made  by  the  "supreme  power,  by 
sovereigns  who  contract  in  the  name  of  the  state.  Thus,  conventions  made  be- 
tween sovereigns  respecting  their  own  private  affairs,  and  those  between  a 
sovereign  And  a  private  person,  are  not  public  treaties." 

Section  206,  p.  218.  "The  public  compacts  called  conventions,  articles  of 
agreement,  etc.,  when  they  are  made  between  sovereigns,  differ  from  treaties 
only  in  their  object." 

§  1019*  Meaning  of  the  words  ^^  treaty ^^  ^' agreementy^  ^^corwpactP 

After  reading  these  extracts,  we  can  be  at  no  loss  to  comprehend  the  inten- 
tion of  the  framers  of  the  constitution  in  using  all  these  words,  "  treaty,"  "  com- 
pact," "  agreement."  The  word  "agreement "  does  not  necessarily  import  any 
direct  and  express  stipulation;  nor  is  it  necessary  that  it  should  be  in  writing. 
If  there  is  a  verbal  understanding  to  which  both  parties  have  assented,  and  upon 
which  both  are  acting,  it  is  an  "  agreement."  And  the  use  of  all  of  these 
terras,  "  treaty,"  "  agreement,"  "  compact,"  show  that  it  was  the  intention  of 
the  fmmers  of  the  constitution  to  use  the  broadest  and  most  comprehensive 
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terms,  and  that  they  anxiously  desired  to  cUt  off  all  cohnection  or  commtinicigition 
between  a  state  and  a  foreign  power;  and  we  shall  fail  to  execate  that  evident 
intention,  unless  we  gtve  to  the  word  "  agreemisnt "  its  most  extended  signifi- 
cation, and  so  apply  it  as  to  prohibit  every  agreement,  written  or  verbal,  formal 
or  informal,  positive  or  itnplied,  by  the  mutuial  understanding  of  the  parties. 
Neither  is  it  necessary,  in  order  to  bring  the  case  within  this  prohibition,  that  the 
agreement  should  be  for  the  mutual  delivery  of  all  fugitives  from  justice,  or  for 
a  particular  dass  of  fugitives.  It  is  sufficient  if  there  is  an  agreement  to  de- 
liver Holmes.  For  the  prohibition  in  the  constitution  applies  iiot  only  to  a 
continuing  agreement  embracing  classes  of  cases,  or  a  succession  of  cases,  but 
to  any  agreement  whatever.  An  agreement  to  deliver  Holmes  is  therefore  for- 
bidden, and  as  much  so  as  if  it  were  an  agreement  to  deliver  all  persons  in  the 
feame  predicament. 

Is  there  not,  then,  in  this  case  an  agreement  on  the  part  of  Vermont  to  deliver 
Holmes?  And  is  he  not  detained  in  custody,  to  be  delivered  up  pursuant  to 
this  agreement!  It  must  be  remembered  that  states  can  act  only  by  their 
agents  and  servants,  and  whatever  is  done  by  them,  by  authority  of  law,  is  done 
by  the  state  itself.  The  supreme  court  of  Vermont,  as  we  have  already  men- 
tioned, have  decided  that  the  warrant  of  the  governor,  and  the  detention  of 
Holmes  under  It,  are  authorized  by  law.  Consequently,  the  seizure  for  the  pur- 
pose of  delivery,  the  agreement  on  the  otie  side  to  deliver,  and  on  the  other  to 
receive,  is  an  agreement  made  by  the  authorized  servants  of  the  state,  and,  of 
course,  in  contemplation  of  law  made  by  the  state  itself.  The  record  before  us 
does  not  state  the  application  of  the  governor  of  Canada  for  the  arrest  and  de- 
livery of  Holmes,  although,  from  the  nature  of  the  transaction,  doubtless  such 
an  application  was  made.  As  it  does  not,  however,  appear  in  the  record,  we  do 
not  act  upon  the  supposition  that  such  a  demand  was  made,  nor  consider  it  as 
in  the  case.  The  question  is  not  whether  there  was  a  demand,  but  whether 
there  was  an  agreement  with  a  foreign  power,  and  the  governor's  warrant  of 
itself  imports  an  agreement  with  the  Canadian  authorities.  It  directs  Holmes 
to  be  delivered  "  to  William  Brown,  the  agent  of  Canada,  or  to  such  person  or 
persons  as  by  the  laws  of  the  province  are  authorized  to  receive  him.''  How  is 
ne  to  be  delivered  unless  they  accept?  And  if  the  authorities  Of  Vermont  agree 
to  deliver  him,  and  the  authorities  of  Canada  agree  to  accept,  is  not  this  an  agree- 
ment between  them?  From  the  nature  of  the  transaction,  the  act  of  delivery 
necessarily  implies  a  mutual  agreement. 

Every  one  will  admit  that  an  agreement  formally  made  to  deliver  up  all 
offenders  who,  after  committing  crimes  in  Canada,  fly  for  shelter  to  Vermont, 
would  be  unconstitutional  on  the  part  of  the  state.  So  an  agreement,  after 
Jlolmes  had  escaped  to  Vermont,  written  and  signed  by  the  state  and  provin- 
cial authorities,  by  which  the  governor  of  Vermont  engaged  to  seize  him  and 
deliver  him  up  to  the  Canadian  officers,  would,  unquestionably,  be  unconstitu- 
tional. Yet  precisely  the  same  thing  is  done  in  this  case,  without  a  regular  and 
formal  agreement.  It  is,  in  some  way  or  other,  mutually  understood  by  the 
parties  that  he  shall  be  seized  ahd  delivered  up,  and  he  is  seized,  accordingly,  in 
order  to  be  delivered  up,  pursuant  to  this  understanding.  Can  it  be  supposed 
that  the  constitutionality  of  the  act  depeiicis  on  the  mere  form  oi  the  agree- 
ment? We  think  riot.  iThe  constitution  looked  to  the  essetice  and  substance 
of  things,  and  riot  to  mere  form.  It  would  be  but  an  evasion  of  the  constitu- 
tion to  place  the  question  upon  the  formality  with  which  the  agreement  is  made. 
The  framerd  of  the  constitution  riianitestly  believed  that  any  intercourse  between 
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^  state  arid  a  foreign  nation  was  dangerdns  to  the  Union ;  that  it  Avonld  open  a 
door  of  which  foreign  powere  woiild  avail  themselves  to  obtain  influence  in 
separate  states.  Provisions  were  therefore  introduced  to  cut  off  all  negotiations 
and  intercourse  between  the  state  authorities  and  foreign  nations.  If  they 
could  make  no  iagreement,  either  in  writing  or  by  parol,  formal  or  informal, 
thei'e  would  be  tio  occasion  for  negotiatioti  or  intercourse  between  the  state 
authorities  and  a  foreign  government.  Hence  prohibitions  were  introduced, 
which  w^e  supposed  to  be  sufficient  to  cut  oflf  all  communication  between 
them. 

§  1020.  An  affirmative  grant  of  power  to  the  ffoverjiment  is  not  a  prohibition 
of  the  samepoxoer  to  the  states. 

But  if  there  was  no  prohibition  to  the  states,  yet  the  exercise  df  such' a  power 
on  their  part  is  inconsistent  with  the  power  upon  the  same  BUbjectconferred  on 
the  United  States.  It  is  admitted  that  an  afBrmative  grant  of  a  power  to  the 
general  government  is  not  of  itself  a  prohibition  of  the  sanie  power  to  the 
states,  and  that  there  are  Subjects  over  which  the  federal  and  state  govei'nments 
exercise  concurrent  jurisdiction.  But  where  an  authority  is  granted  to  the 
Union,  to  w^hich  a  similar  authority  in  the  states  would  be  absolutely  and  totally 
contradictory  and  repugnant,  there  the  authority  to  the  federal  government  is 
necessarily  exclusive,  and  the  same  power  cannot  be  constitutionally  exercised 
by  the  states.  The  exercise  of  the  power  in  question-  by  the  states  is  totally 
contradictory  and  repugnant  to  the  power  granted  to  the  United  States. 
Since  the  expiration  of  tbe  treaty  with  G-reat  Britain  negotiated  in  1793,  the 
general  government  appears  to  have  adopted  the  policy  of  refusing  to  surrender 
persons  who,  having  committed  offenses  in  a  foreign  nation,  have  taken  shelter 
in  this.  It  is  believed  that  the  general  government  has  entered  into  no  treaty 
stipulations  upon  this  subject  since  the  one  above  mentioned,  and  in  every  in- 
stance where  there  was  no  engagement  by  treaty  to  deliver,  and  a  demand  has 
been  made,  they  have  uniformly  refused,  and  have  denied  the  right  of  the  ex- 
ecutive to  surrender,  because  there  was  no  treaty,  and  no  law  of  congress  to 
authorize  it.  And  acting  upon  this  principle  throughout,  they  have  never  de- 
manded from  a  foreign  government  any  one  who  fled  from  this  country  in  order 
to  escape  from  the  punishment  due  to  his  crimes. 

This  being  the  policy  of  the  general  government,  is  not  the  possession  of  the 
power  by  the  states  totally  contradictory  and  repugnant  to  the  authority  con- 
ferred on  the  federal  government?  What  avails  it  that  the  gfeneral  govern- 
ment, in  the  exercise  of  that  portion  of  its  power  over  our  foreign  relations 
which  embraces  this  subject,  deems  it  wisest  and  safest  for  the  Union  to  enter 
into  no  arrangements  upon  the  subject,  and  to  refuse  all  such  demands,  if  the 
state  in  which  the  fugitive  is  found  may  immediately  reverse  this  decision  and 
deliver  over  the  offender  to  the  government  that  demands  him?  If  the  power 
remains  in  the  states,  the  grant  to  the  general  government  is  nugatory  and  vain ; 
and  it  would  be  in  the  power  of  any  state  to  overturn  and  defeat  the  decisions 
of  the  general  government,  upon  a  subject  admitted  to  be  within  its  appropri- 
Jite  sphere  of  action,  and  to  have  been  clearly  and  necessarily  included  in  the 
treaty-making  power. 

The  power  in  question,  from  its  nature,  cannot  be  a  concurrent  one,  to  be 
exercised  both  by  the  states  and  the  general  government.  It  must  belong  ex- 
clusively to  the  one  or  the  other.  If  it  were  merely  the  poAVer  to  surrender  the 
fugitive,  it  might  be  concurrent,  because  either. might  seize  and  S\irrender  whose 
officers  could  first  lay  hold  of  him.    Biit  the  power  in  question,  as  has  already 
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been  stated,  is  a  very  different  one.  It  is  the  power  of  deciding  the  very  deli- 
cate question,  whether  the  party  demanded  ought  or  ought  not  to  be  sur- 
rendered. And  in  determining  this  question,  whether  the  determination  is 
made  by  the  United  States  or  a  state,  the  claims  of  humanity,  the  principles  of 
justice,  the  laws  of  nations  and  the  interests  of  the  Union  at  large,  must  all  be 
taken  into  consideration  and  weighed  when  deliberating  on  the  subject.  Now 
it  is  very  evident  that  the  councils  of  the  general  government  and  of  the  state 
may  not  always  agree  on  this  subject.  The  decision  of  the  one  may  stand  in 
direct  opposition  to  the  decision  of  the  other.  How  can  there  be  a  concurrent 
jurisdiction  of  such  a  case?  They  are  incompatible  with  each  other  and  one 
must  yield.  And  it  being  conceded  on  all  hands  that  the  power  has  been 
granted  to  the  general  government,  it  follows  that  it  cannot  be  possessed  by  the 
states,  because  its  possession  on  their  part  would  be  totally  contradictory  and 
repugnant  to  the  power  granted  to  the  federal  government. 

Again,  how  are  the  states  to  exercise  this  power?  We  must  not  look  at  the 
power  claimed  as  if  it  were  confined  to  fugitives  from  Canada  into  the  border- 
ing states.  The  constitution  makes  no  distinction  in  that  respect;  and  if  the 
state  has  the  power  in  this  instance,  it  has  the  same  power  in  relation  to  fugi- 
tives from  England,  or  France,  or  Russia.  Now,  how  is  a  state  to  hold 
communications  with  these  nations?  The  states  neither  send  nor  receive  am- 
bassadors to  or  from  foreign  nations.  That  power  has  been  expressly  confided 
to  the  federal  government.  How,  then,  are  negotiations  to  be  carried  on  with 
a  state  when  a  fugitive  is  demanded?  Are  they  to  treat  upon  this  subject  with 
the  ambassador  received  by  the  United  States?  And  is  he,  after  being  refused 
by  the  general  government,  to  appeal  to  the  state  to  reverse  that  decision? 
Such,  certainly,  was  not  the  intention  of  the  framers  of  the  constitution,  and 
cannot  be  its  true  construction.  Every  part  of  that  instrument  shows  that 
our  whole  foreign  intercourse  was  intended  to  be  committed  to  the  hands 
of  the  general  government;  and  nothing  shows  it  more  strongly  than  the 
treaty-making  power,  and  the  power  of  appointing  and  receiving  ambas- 
sadors, both  of  which  are  immediately  connected  with  the  question  before  us, 
and  undoubtedly  belong  exclusively  to  the  federal  government.  It  was  one  of 
the  main  objects  of  the  constitution  to  make  us,  so  far  as  regarded  our  foreign 
relations,  one  people,  and  one  nation,  and  to  cut  off  all  communications  be- 
tween foreign  governments  and  the  several  state  authorities.  The  power  now 
claimed  for  the  states  is  utterly  incompatible  with  this  evident  intention,  and 
would  expose  us  to  one  of  those  dangers  against  which  the  framers  of  the  con- 
stitution have  so  anxiously  endeavored  to  guard. 

§  1021.  Whether  the  states  may  exercise  a  power  w/ien  the  federal  government 
has  failed  to  exercise  it. 

But  it  may  be  said  that  the  possession  of  the  power  to  surrender  fugitives  to 
a  foreign  nation  by  the  states  is  not  incompatible  with  the  grant'  of  the  same 
power  to  the  United  States;  and  that,  in  the  language  of  this  court  in  the  case 
of  Sturges  v.  Crowninshield,  4  Wheat.,  196,  "  it  is  not  the  mere  existence  of  the 
power,  but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  states."  And  the  case  before  us  ma}''  perhaps  be  likened  to  those  cases  in 
which  affirmative  grants  of  power  to  the  general  government  have  been  held 
not  to  be  inconsistent  with  the  exercise  of  the  same  powers  by  the  states,  while 
the  power  remained  dormant  in  the  hands  of  the  United  States.  This  principle 
is>  no  doubt,  the  true  one  in  relation  to  the  grants  of  power  to  which  it  is  ap- 
plied in  the  case  above  33[ientioned  of  Sturges  u  Crowninshield.  For  example, 
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the  grant  of  power  to  congress  to  establish  "  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States,"  does  not  of  itself  carry  with  it  an 
implied  prohibition  to  the  states  to  exercise  the  same  powers.  But  in  the  same 
case  of  Sturges  v.  Crowninshield,  another  principle  is  stated,  which  is  equally 
^ound,  and  which  is  directly  applicable  to  the  point  before  us ;  that  is  to  say, 
that  it  never  has  been  supposed  that  the  concurrent  power  of  state  legislation 
extended  to  every  possible  case  in  which  its  exercise  had  not  been  prohibited. 
And  that  whenever  "  the  terms  in  which  a  power  is  granted  to  congress,  or  the 
nature  of  the  power,  requires  that  it  should  be  exercised  exclusively  by  congress, 
the  subject  is  as  completely  taken  from  the  state  legislatures  as  if  they  had 
been  expressly  forbidden  to  act  on  it."  This  is  the  character  of  the  power  in 
question.  From  its  nature  it  can  never  be  dormant  in  the  hands  of  the  general 
government. 

§  1022.  The  power  to  deliver  fugitivea  cannot  he  dormant. 

The  argument  which  supposes  this  power  may  be  dormant  in  the  hands  of 
the  federal  government  is  founded,  we  think,  in  a  mistake  as  to  its  true  nature 
and  character.  It  is  not  the  mere  power  to  deliver  up  fugitives  from  other  na- 
tions upon  demand,  but  the  right  to  determine  whether  they  ought  or  ought  not 
to  be  delivered,  and  to  make  that  decision,  whatever  it  may  be,  effectual. 
It  is  the  power  to  determine  whether  it  is  the  interest  of  the  United  States  to 
enter  into  treaties  with  foreign  nations  generally,  or  with  any  particular  foreign 
nations,  for  the  mutual  delivery  of  offenders  fleeing  from  punishment  from 
either  country;  or  whether  it  is  the  interest  and  true  policy  of  the  United 
States  to  abstain  altogether  from  such  engagements,  and  to  refuse,  in  all  cases, 
to  surrender  them.  In  the  case  first  above  supposed  it  will  be  admitted  tiaat  if 
the  United  States  have  entered  into  such  treaties,  the  states  could  not  interfere, 
because  the  United  States  will  then  have  exercised  the  power;  and  the  exercise 
of  the  same  power  by  the  states  would  be  altogether  contradictory  and  repug- 
nant. It  is  in  the  latter  case,  where  they  refuse  to  treat  and  refuse  to  surrender, 
that  the  power  is  supposed  to  be  dormant,  and  not  exercised  by  the  federal 
government.  But  is  not  this  a  mistake  as  to  the  nature  of  the  power?  And  is 
it  not  as  fully  exercised  by  the  decision  not  to  surrender  as  it  could  be  by  a 
decision  the  other  way?  The  question  to  be  decided  is  a  question  of  foreign 
policy,  committed,  unquestionably,  to  the  general  government.  The  federal 
government  has  also  the  power  to  declare  war;  and  whenever  it  becomes  a 
question  whether  we  are  to  be  at  peace  or  at  war,  undoubtedly  the  general  gov- 
ernment must  determine  that  question.  And  if  congress  decides  that  the  honor 
and  interest  of  the  country  does  not  require  war,  and,  on  that  account,  refuses 
to  declare  it,  is  not  this  an  exercise  of  its  power  over  the  subject?  And  could 
it  be  said  that  the  power  was  a  dormant  power  because  war  bad  not  been 
declared? 

There  is,  however,  an  express  prohibition  to  the  states  to  engage  in  war ;  and 
perhaps  the  case  of  ambassadors  would  be  more  analogous  to  the  one  under 
consideration.  The  power  of  appointing  "ambassadors,  other  public  ministers 
and  consuls,"  is  given  to  the  federal  government ;  and  there  is  no  prohibition 
to  the  exercise  of  the  same  power  by  the  states.  Now,  if  the  general  govern- 
ment deemed  it  to  be  the  true  policy  of  the  country  to  have  no  communication 
or  connection  with  foreign  nations,  by  ambassadors,  other  public  ministers  or 
consuls,  and  refused  on  that  account  to  appoint  any,  could  it  be  said  that  this 
power  was  dormant  in  the  hands  of  the  government,  and  that  the  states  might 
exercise  it?    Or,  if  the  general  government  deemed  it  advisable  to  have  no  such 
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communications  vv^itii  some  particular  foreign  nation,  could  any  state  regard  it 
as  an  unexercised  power,  and,  therefore,  undertake  to  exercise  it?  We  can 
readily  imagine  that  there  may  be  reasons  of  policy,  looking  to  the  whole 
Union,  that  might  induce  the  government  to  decline  an  interchange  of  ambas- 
sadors with  certain  foreign  countries.  It  is  not  material  to  the  question  in 
hand  whether  that  policy  be  right  or  wrong.  But  assuming  such  a  case  to 
exist,  can  any  state  regard  it  as  an  unexecuted  portion  of  the  power  granted  to 
the  federal  government;  and,  by  appointing  an  ambassador  or  consul,  counter- 
act its  designs  and  thwart  its  policy!  There  can  be  but  one  answer,  we  think, 
given  to  this  question.  And  yet  the  case  before  us  is  in  all  respects  like  it.  It 
is  a  portion  of  our  foreign  policy  and  of  our  foreign  intercourse.  The  general 
government  must  act,  for  it  is  the  only  nation  known  to  foreign  powers;  and, 
as  their  ambassadors  are  accredited  to  the  United  States,  and  not  to  the  states, 
whatever  demands  they  have  they  must  address  to  the  general  government. 
And  in  every  case,  therefore,  where  an  offender,  such  as  we  are  speaking  of,  is 
within  the  United  States,  and  the  foreign  government  desires  to  get  possession 
of  hitti,  the  demand  must  be  made  on  the  general  government;  and  they  are 
as  much  bound  to  decide  upon  it  as  they  are  upon  a  question  of  sending  or  re- 
ceiving an  ambassador,  or  a  question  of  peace  or  war.  How,  then,  can  a  state 
(exercise  a  concurrent  power,  or  any  power,  on  the  same  question  ?  In  the  lan- 
guage of  the  supreme  court  in  the  case  of  Houston  v.  Moore,  5  Wheat.,  23, 
^^  we  are  altogether  incapable  of  comprehending  how  two  distinct  wills  can  at 
the  same  time  be  exercised  in  relation  to  the  same  subject,  to  be  effectual,  and, 
Ht  the  same  time,  compatible  with  one  another.*' 

The  confusion  and  disorder  which  would  arise  from  the  exercise  of  this 
power  by  the  several  states  is  too  obvious  to  need  comment.  At  the  present 
moment,  when  Europe  is  at  peace,  there  is  no  strong  inducement  to  pursue  an 
offender  who  has  taken  refuge  in  this  country ;  and  very  earnest  efforts,  there- 
fore, are  not  often  made  to  obtain  possession  of  the  fugitive.  But  in  the  or- 
dinary course  of  human  affairs,  this  cannot  always  be  the  case;  and  if  civil 
commotions  should  take  place  in  any  of  the  great  nations  of  Europe,  powerful 
inducements  will  often  exist  to  pursue  those  who  may  be  compelled  to  fly  from 
the  vengeance  of  the  victorious  party.  And  in  case  a  war  should  break  out  be- 
tween any  of  the  leading  governments  of  the  old  world,  sufficient  motives  will 
J)erhaps  be  found  to  make  the  belligerent  nations  extremely  anxious  to  obtain 
possession  of  persons  who  may  be  found  in  some  one  of  the  United  States. 
And  how  could  this  great  national  power  be  exercised  with  uniforiiiity  or  ad- 
vantage, if  the  several  states  were,  from  time  to  time,  to  determine  the  ques- 
tion! One  would  probably  determine  to  surrender  for  one  set  of  offenses; 
another,  another.  One  state,  perhaps,  would  surrender  for  political  offenses, 
another  would  not;  and  one  state  might  deliver  up  fugitives  to  one  nation  only, 
while  another  state  would  select  some  other  foreign  nation  as  the  only  object 
of  this  comity.  Such  conflicting  exercises  of  the  same  power  would  not  b& 
Well  calculated  to  preserve  respect  abroad  or  union  at  home.  In  times  of  high 
excitement  nothing  but  mischief  could  grow  out  of  it. 

Nor  do  we  perceive  any  advantage  that  could  arise  to  the  states  at  any  time 
from  the  possession  of  this  power.  It  is,  as  we  have  already  said,  in  no  degree 
connected  with  their  police  powers;  and  they  cAn,  undoubtedly,  remove  from 
their  territory  every  description  of  offenders  who,  in  the  judgm^it  of  the  legis- 
Iftture,  are  dangerous  to  the  peace  of  the  state.  It  may,  indeed,  be  supposed 
that  jaiohg  the  border  line  which  separates  the  Canadas  from  the  United  States, 
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the  faoilifcyof  escape  into  another  jvirisdiotion  is  a  tempt^ition  to  crime,  and 
that  an  arrangement  between  the  authorities  of  the  provinoeand  the  state9 
which,  adjoin  them,  for  the  mutual  delivery  of  offenders,  would  be  advanta- 
geous to  both.  If  such  an  arrangement  is  deemed  desirable,  the  foresight  of  the 
f ramers  of  the  constitution  have  provided  the  way  for  doing  it  without  inter- 
fering with  the  powers  of  foreign  intercourse  committed  to  the  general  govern- 
ment, or  endangering  the  pesi^e  of  the  Union.  Under  the  second  clause  of  the 
tenth  article  of  the  first  section  of  the  constitution,  any  sti^te,  with  the  consent 
of  congress,  may  enter  into  such  an  agreement  with  the  Can^di^n  authorities. 
The  agreement  would,  in  that  event,  be  made  under  the  supervision  of  the 
United  States,  and  the  particular  offenses  defined  in  which  the  power  was  to  be 
exercised,  and  the  national  character  of  the  persons  who  were  to  be  embracad 
in  it,  as  well  as  the  proof  to  be  required  to  justify  the  surrender.  The  peculiar 
condition  of  the  border  states  would  take  away  all  just  cause  of  complaint 
from  other  nations  to  whom  the  same  comity  .was  not  extended ;  and  £tt  the 
aame  time  the  proper  legal  safeguards  would  be  provided  for  the  protection  of 
citizens  of  other  states  who  might  happen  to  become  obnoxious  to  the  Canadian 
authorities,  and  be  demanded  as  offenders  again^t  its  laws.  They  would  not 
be  left  to  the  unlimited  discretion  of  the  st£|.tes  in  which,  they  may  happen  to 
be  found  when  the  demand  is  made,  e^s  must  be  the  ca^  if  the  ppwer  in  ques^ 
tion  is  possessed  by  the  states. 

Upon  the  whole,  therefore,  my  three  brothers,  before  meiitioned,  and  myself, 
after  the  most  careful  and  deliberate  examination,  are  of  opinion  that  the  power 
to  surrender  fugitives,  who,  having  committed  offenses  in  a  foreign  country, 
have  fled  to  this  for  shelter,  belongs,  under  the  constitution  of  the  United 
States,  exclusively  to  the  federal  government ;  and  that  the  authority  exercised 
in  this  instance  by  the  governor  of  Vermont  is  repugnant  to  the  constitution 
of  the  United  States,  It  is  therefore  our  opinion  that  the  judgmerit  of  the  su- 
preme court  of  Vermont  ought  to  be  reversed,  and  the  cause  remanded  to  that 
court ;  and  that  it  be  certified  to  thepi,  with  the  record,  as  the  opinion  of  this 
couDt,  that  the  said  George  Holmes  is  entitled  to  his  discharge  under  the  habecuf 
corpus  issued  at  his  instance.  In  the  division,  however,  which  has  taken  place 
between  the  members  of  the  court,  a  different  judgment  must  be  entered. 

Opinion  by  Mb.  JusncB  Thompson. 

This  case  comes  up  by  writ  of  error  from  the  supreme  court  of  the  state  of 
Vermont,  under  the  twenty-fifth  section  of  the  judiciary  act  of  1789.  The 
proceedings  in  the  state  court  which  are  brought  here  for  review  have  been 
already  so  fully  stated  that  it  is  unnecessary  for  me  to  repeat  them.  It  is  suf- 
ficient for  me  to  state,  simply,  that  these  prooeeding3  are  founded  upon  a  writ 
of  habeas  corpus^  under  which  George  Holmes  was  brought  up  before  the  su- 
preme court,  claiming  to  be  discharged  from  the  custody  of  the  sheriff,  when 
he  was  held  under  a  warrant  from  the  governor  of  Vermont,  by  which  the 
sheriff  was  commanded  to  arrest  the  said  George  Holmes  as  a  fugitive  from 
justice  from  the  province  of  Lower  Canada,  he  having  been  there  indicted  for 
the  crime  of  murder.  In  the  examination  of  this  case,  I  shall  confine  myself 
simply  to  the  question  whether  the  case  comes  within  the  twenty-fifth  sec- 
tion of  the  judiciary  act,  so  as  to  give  this  court  jurisdiction  and  authority  to 
review  the  proceedings  in  the  supreme  court  of  Vermont.  I  do  not  intend  to 
examine  the  question  whether  the  proceedings  upon  a  habeas  corpus  is  ^'a 
suit,"  within  the  meaning  of  this  twenty-fifth  section,  or  whether  a  writ  of 
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error  will  lie  to  review  proceedings  upon  a  habeas  corpus.  Although  the  case 
upon  these  points  is  not  free  from  doubts,  yet,  thinking  as  I  do,  that  this 
court  has  not  jurisdiction  at  all  of  the  case,  these  points  are  of  minor  impor- 
tance. 

§  1 023.    WTiat  necessary  to  give  jurisdiction  over  state  courts. 

In  the  case  of  Crowell  v.  Randall,  10  Pet.  391,  this  court  reviewed  all  the- 
cases  which  had  been  brought  before  it  under  the  twenty-fifth  section,  when 
the  question  of  jurisdiction  was  brought  under  the  consideration  of  the  court, 
which  review  resulted  in  the  following  conclusion :  **That  it  has  been  uni- 
formly held  that,  to  give  this  court  appellate  jurisdiction,  two  things  should 
have  occurred,  and  be  apparent  upon  the  record.  First,  that  some  one  of  the 
questions  stated  in  the  section  did  arise  in  the  court  below.  And  secondly,, 
that  a  decision  was  actually  made  known  by  the  same  court,  in  the  manner  re- 
quired by  the  section.  If  both  these  do  not  appear  on  the  record,  the  appel- 
late jurisdiction  fails.  That  it  is  not  sufficient  to  show  that  such  question  might 
have  occurred,  or  such  decision  might  have  been  made  in  the  court  below.  It 
must  be  demonstrable  that  they  did  exist,  and  were  made.  That  it  is  not  in- 
dispensable that  it  should  appear  on  the  record,  in  totidem  verbis^  or  by  direct 
and  positive  statement,  that  the  question  was  made,  and  the  decision  given  by 
the  court  below  on  the  very  point.  But  that  it  is  sufficient  if  it  is  clear  from 
the  facts  stated,  by  just  and  necessary  inference,  that  the  question  was  made, 
and  that  the  court  below  must,  in  order  to  have  arrived  at  the  judgment  pro- 
nounced by  it,  have  come  to  the  very  decision  of  that  question  as  indispensa- 
ble to  that  judgment.  That  it  is  not  sufficient  to  show  that  a  question  might 
have  arisen  or  been  applicable  to  the  case,  unless  it  is  further  shown,  on  the 
record,  that  it  did  arise  and  was  applied  by  the  state  court  to  the  case.  Ac- 
cording to  this  construction  of  the  law,  it  is  clear  that  some  one  of  the  cases 
put  in  this  section  of  the  act  did  in  point  of  fact  arise,  and  was  in  point  of  fact 
decided  upon  in  the  state  court." 

Let  us  test  the  case  now  before  us  by  these  rules.  This  record  does  not  in 
any  manner  whatever  point  to  the  authority  under  which  the  governor  of  Ver- 
mont claimed  to  have  acted.  Nor  is  there  any  treaty  or  law  of  the  United 
States,  or  any  particular  part  of  the  constitution,  alluded  to  in  the  record  with 
which  the  power  exercised  by  the  governor  is  brought  in  conflict  or  decided 
against.  In  all  the  cases  heretofore  brought  up  under  this  provision  in  the 
judiciary  act,  the  record  puts  the  proceedings  in  the  state  court  upon  some  spe- 
cific law  or  authority,  under  which  the  court  professed  to  act,  and  which  en- 
abled this  court  to  examine  such  claim  on  the  part  of  the  state  court,  and  to 
see  whether  it  fell  within  the  revising  power  of  this  court.  But  as  the  pro- 
ceedings in  this  case,  in  the  state  courts,  do  not  point  to  the  authority  under 
which  the  governor  claimed  to  have  acted,  we  are  left  to  mere  conjecture  upon 
that  point.  As  the  case. stands  upon  this  record,  it  is  a  mere  exercise  of  power 
by  the  governor  in  arresting  George  Holmes  for  the  purpose  of  delivering  him 
over  to  some  person  in  Canada  authorized  to  receive  him.  This  record  does 
not  show  any  demand,  or  even  request,  by  any  authority  in  Canada  to  have 
this  done.  From  anything  that  appears  on  this  record,  it  was  a  self-moved 
action  on  the  part  of  the  governor,  under  a  sense  of  justice,  that,  as  he  was 
charged  with  the  crime  of  murder  in  Canada,  and  must  be  punished  there,  if 
anywhere,  he  saw  fit  to  arrest  him  and  send  him  there.  Nothing  appears  on 
the  record,  in  any  manner  whatever,  warranting  the  conclusion  that  the  state 
of  Vermont  had  authorized  the  governor  to  exercise  such  power,  Qr  that  any 
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arrangeraent  had  been  made  between  the  state  and  the  government  of  Canada 
upon  this  subject.  And  admitting  this  to  have  been  an  arbitrary  exercise  of 
power,  without  even  the  color  of  authority,  it  does  not  rest  with  this  court  to 
control  or  correct  the  exercise  of  such  power,  unless  the  case  is  brought  withia 
some  one  of  the  three  classes  of  cases  specified  in  the  act  of  congress. 

There  is  certainly  no  general  power  vested  in  this  court  to  revise  any  other* 
cases.  And  according  to  the  case  of  Crowell  v.  Eandall,  10  Pet.,  368,  it  must 
appear,  either  directly  or  by  necessary  inference,  that  some  one  of  these  ques- 
tions did  in  point  of  fact  arise,  and  was  decided  by  the  court.  As  the  record 
in  this  case  does  not  point  to  any  treaty,  or  law,  or  any  part  of  the  constitu- 
tion of  the  United  States,  or  authority  embraced  by  it,  that  was  drawn  in 
question,  or  that  has  been  violated  by  the  state  court,  it  makes  it  necessary  to- 
examine  more  at  length  the  several  classes  of  cases  mentioned  in  this  twenty- 
fifth  section,  which  fall  under  the  revising  power  of  this  court,  to  see  whether 
this  case  can  be  brought  within  any  of  them.  This  section  contains  three 
specified  classes.  The  first  is  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  authority  exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity.  This  record  certainly  does  not  show  that 
any  treaty  or  law  of  the  United  States,  or  any  authority  exercised  under  the 
United  States,  was  drawn  in  question  at  all,  and,  of  course,  there  could  have 
been  no  decision  rfgainst  their  validity.  The  court  did  not  profess  to  act  under 
or  against  any  such  source  of  authority.  The  next  class  is  where  is  drawn  ia 
question  the  validity  of  a  statute  of,  or  an  authority  exercised  under,  any  state,, 
on  the  ground  of  their  being  repugnant  to  the  constitution,  treaties  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  their  validity.  There  is  no* 
treaty  or  law  of  the  United  States  drawn  in  question,  nor  was  there  any  statute 
of  Vermont  in  any  manner  under  the  consideration  of  the  court,  or  any  de- 
cision upon  the  validity  of  a  statute  of  that  state.  The  record  does  not  fur- 
nish the  slightest  evidence  that  the  state  of  Vermont  had  ever  passed  any  law 
on  the  subject;  and  to  draw  the  conclusion  from  the  mere  fact  of  surrender  hy 
the  governor,  that  the  laws  of  the  state  had  authorized  it,  is  certainly  looking: 
to  something  not  apparent  on  the  record,*which  this  court  has  said  cannot  be 
done.  If,  therefore,  the  present  case  falls  at  all  within  this  class,  it  must  be 
because  it  was  the  exercise  of  an  authority  repugnant  to  the  constitution  of  the 
United  States.  And  then  the  question  arises,  what  part  of  the  constitution  has 
been  violated  or  is  in  conflict  with  the  power  exercised  in  this  case.  The 
argument  at  the  bar  did  not  point  to  any  specific  provision  in  the  constitution 
that  has  been  violated,  except  the  fifth  amendment,  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due  process  of  law. 
It  is  unnecessary  to  stop  to  inquire  whether  this  case  falls  within  that  provis- 
ion, if  it  would  be  brought  to  bear  upon  it;  for  this  court  has  decided  that 
none  of  these  amendments  apply  to  the  states,  but  are  limitations  upon  the 
powers  of  the  general  government.  7  Pet.,  247.  The  argument  has  rested 
principally  upon  the  theory  of  our  government  in  relation  to  the  treaty-making, 
power,  and  the  organ  for  conducting  foreign  intercourse.  There  is  certainly 
no  specific  provision  in  the  constitution  on  the  subject  of  surrendering  fugitives 
from  justice  from  a  foreign  country,  if  demanded ;  and  we  are  left  at  large  to 
conjecture  upon  various  parts  of  the  constitution,  to  see  if  we  can  find  that 
such  power  is,  by  fair  and  necessary  implication,  embraced  within  the  constitu- 
tion; I  mean,  whether  any  such  obligation  is  imposed  upon  any  department  of 
dxxT  government  by  the  constitution  to  surrender  to  a  foreign  government  a. 
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fugitive  from  jnstice.  For,  unless  there  is  such  ^  power  vested  somewhere,  it 
is  difficult  to  perceive  how  the  governor  of  Vermont  has  violated  any  authority 
given  hy  the  constitution  to  the  general  government.  If  such  a  ppwer  or 
obligation,  in  the  absence  of  any  treaty  or  law  of  congress  on  the  subject,  rests 
anywhere,  I  should  not  be  disposed  to  question  its  being  vested  in  the  president 
of  the  United  States.  It  is  a  power  essentially  national  in  its  character,  and 
required  to  be  carried  into  execution  by  intercourse  with  a  foreign  government; 
and  there  is  a  fitness  and  propriety  of  this  being  done  through  the  executive 
department  of  the  government,  which  is  intrusted  with  authority  to  carry  on 
our  foreign  intercourse.  I  do  not  mean  to  enter  at  large  into  the  question  of 
surrendering  to  foreign  governments  fugitives  from  justice.  Whatever  that 
power  or  duty  or  obligation  may  be,  it  is,  in  my  judgment,  not  within  the 
authority  of  this  court  to  regulate  or  control  its  exercise.  In  order  to  give 
such  power  to  this  court  when  the  surrender  has  been  made  under  authority  of 
a  state,  it  must  appear  to  be  repugnant  to  the  constitution  or  an  existing  law 
or  treaty  of  the  United  States.  And,  unless  the  president  of  the  United  States 
is,  under  the  constitution,  vested  with  such  power,  it  exists  nowhere,  there 
being  no  treaty  or  law  on  the  subject.  And  it  appears  to  me  indispensably 
necessary,  in  order  to  maintain  the  jurisdiction  of  this  court  in  the  present 
case,  to  show  that  the  president  is  vested  with  such  power  under  the  constitu- 
tion. This  record  shows  that  such  power  or  authority  has  been  expressly  dis- 
claimed by  the  president,  on  an  application  by  the  governor  of  Vermont,  in 
the  year  1825.  The  secretary  of  state,  in  answer  to  the  letter  of  the  governor 
of  Vermont  on  that  subject,  says:  "I  am  instructed  by  the  president  to  ex- 
press his  regret  to  your  excellency,  that  the  request  of  the  acting  governor  of 
Canada  cannot  be  complied  with  under  any  authority  now  vested  in  the  exec- 
utive government  of  the  United  States;  the  stipulation  between  this  and  the 
British  government,  for  the  mutual  delivery  over  of  fugitives  from  justice, 
being  no  longer  in  force,  and  the  renewal  of  it  by  treaty  being,  at  this  time,  a 
subject  of  negotiation  between  the  two  governments."  Here,  then,  is  a  direct 
denial  by  the  president  of  the  existence  of  such  a  power  in  the  executive,  in 
the  absence  of  any  treaty  on  the  subject.  And  such  has  been  the  settled  and 
uniform  course  of  the  executive  government  of  the  United  States  upon  this 
subject  since  the  expiration  of  our  treaty  with  England.  And,  if  this  be  so,  it 
may  be  emphatically  asked,  what  power  in  the  general  government  comes  in 
conflict  with  the  power  exercised  by  the  governor  of  Vermont?  In  order  to 
maintain  the  jurisdiction  of  this  court  in  the  present  case,  it  must  be  assumed 
that  the  president  has,  under  and  by  virtue  of  the  constitution,  in  the  absence 
of  any  treaty  on  the  subject,  authority  to  surrender  fugitives  from  justice  to  a 
foreign  government ;  otherwise  it  cannot  be  said  that  the  governor  of  Vermont 
has  violated  the  constitution  of  the  United  States.  If  any  such  power  is  to 
be  given  to  the  president  by  treaty,  it  is  not  merely  to  regulate  the  mode  and 
manner  of  exercising  an  existing  power,  but  must  be  a  treaty  creating  the 
power,  and  founded  upon  the  mere  comity  of  nations,  and  not  resting  upon  any 
obligation,  the  performance  of  which  a  foreign  nation  has  a  right  to  demand 
of  our  government.  This  power  to  surrender  fugitives  from  justice  to  a  foreign 
government  has  its  foundation,  its  very  life  and  being,  in  a  treaty  to  be  made 
between  the  United  States  and  such  foreign  government ;  and  is  not,  by  the 
constitution,  vested  in  any  department  of  our  government,  without  a  treaty. 
The  power,  therefore,  exercised  by  the  governor  of  Vermont,  can  at  most  be 
only  repugnant  to  a  dormant  power,  resting  entirely  upon  comity  and  reci- 
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procity,  to  be  established  by  treaty,  and  which  may,  by  possibittty,  be  brought 
into  action  at  some  future  day,  through  the  instrumentality  of  such  a  treaty. 
This,  in  my  judgment,  is  too  remote  and  contingent  to  fall  under  the  protecting 
authority  of  this  court,  under  the  twenty-fifth  section  of  the  judiciary  act. 

The  remaining  class  of  cases  embraced  in  this  section  is  where  is  drawn 
in  question  the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty  or 
statute  of,  or  commission  held  under,  the  United  States,  and  tbe  decision  is 
against  the  title,  right,  privilege  or  exemption  specially  set  up  or  claimed  by 
■either  party,  under  such  clause  of  the  said  constitution,  treaty,  statute  or  commis- 
sion. This  class  points  to  some  particular  clause  in  the  constitution,  or  of  a 
treaty,  or  statute,  or  commission  held  under  the  United  States,  by  which  a 
right,  title,  privilege  or  exemption  is  claimed,  and  the  decision  is  against  such 
claim.  It  may  be  again  observed  that  no  treaty  or  law  was  drawn  in  question. 
Nor  was  any  particular  clause  in  the  constitution,  conferring  any  privilege  or 
exemption,  in  any  manner  whatever  alluded  to  in  the  record,  or  can  be  sup- 
posed by  any  reasonable  intendment  to  have  been  drawn  in  question,  except, 
perhaps,  the  fifth  amendment,  which,  as  it  has  been  already  shown,  does  not  apply 
to  the  states,  whatever  may  be  its  construction.  Nor  can  the  prohibition  to  the 
states  to  enter  into  any  treaty,  alliance  or  confederacy,  or  into  any  agreement 
or  conipact  with  another  state,  or  with  a  foreign  power,  be  considered  as  drawn 
in  question  or  violated.  There  is  nothing  in  this  record  to  warrant  an  inference 
that  the  state  of  Vermont  had  ever  entered  into  any  agreement  or  compact 
with  Canada  in  relation  to  the  surrender  of  fugitives  from  justice.  The  gov- 
•ernor  of  Vermont  does  not  profess  to  act  under  any  such  agreement ;  and  it  is 
inconceivable,  if  any  existed,  why  no  allusion  whatever  is  made  to  it  in  his 
warrant  or  in  the  proceedings  before  the  court.  The  record,  in  my  judgment, 
does  not  furnish  the  least  evidence  justifying  a  conclusion  that  any  treaty, 
compact  or  agreement  of  any  description  had  been  entered  into  between  the 
state  of  Vermont  and  Canada  on  the  subject  of  surrendering  fugitives  from 
justice;  and  the  case  now  before  the  court  is  the  only  one,  from  anything  ap- 
pearing on  the  record,  where  it  has  ever  been  attempted.  And  to  construe  this 
single  isolated  case,  and  that,  too,  by  the  governor  alone,  without  any  evidence 
of  his  acting  under  the  authority  of  any  statute  of  the  state  on  the  subject, 
to  be  an  entering  into  a  solemn  compact  or  agreement  between  the  state  of 
Vermont  and  a  foreign  power,  in  violation  of  the  article  of  the  constitution 
which  prohibits  a  state  from  entering  into  any  compact  or  agreement  with  a 
foreign  power,  is  a  construction  to  which  I  cannot  yield  my  assent. 
§  1034.  Inability  of  ike  supreme  court  to  eooecute  itfi  judgmenU 
I  am  not,  therefore,  able  to  discover  how  any  question  could  have  arisen  and 
been  decided  in  the  supreme  court  of  Vermont,  coming  within  the  appellate 
power  of  this  court.  This  power  is  not  only  affirmatively  declared,  and  pointed 
to  certain  specified  cases,  but  there  is  an  express  denial  of  the  authority  of  this 
court  to  go  beyond  such  specific  questions.  The  act  declares  that  no  other 
error  shall  be  assigned  or  regarded  as  a  ground  of  reversal  than  such  as  ap- 
pears on  the  face  of  the  record  and  immediately  respects  the  before-mentioned 
questions  of  the  validity  or  construction  of  the  constitution,  treaties,  statutes, 
commission  or  authority  in  dispute.  And  it  appears  to  me  to  be  a  very  strong 
and  cogent  objection  to  taking  jurisdiction  in  this  case,  that  a  reversal  of  the 
judgment  will  be  entirely  unavailing,  unless  the  supreme  court  of  Vermont 
shall  voluntarily  discharge  the  prisoner.  It  is  certainly  not  in  the  power  of 
this  court  to  enforce  its  judgment.  If  the  jurisdiction  of  this  court  was  clearly 
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and  plainly  given,  it  might  not  be  a  satisfactory  answer  that  it  could  not  exe- 
cute its  judgment.  But  where  the  authority  of  this  court  depends  upon  a 
doubtful  construction  of  its  appellate  power,  it  furnishes  a  persuasive  reason 
against  applying  the  power  to  a  case  which  may  result  in  a  nugatory  and  fruit- 
less judgment.  It  is  not  to  be  presumed  that  congress  would  vest  in  this  court 
a  power  to  judge  and  decide,  and  withhold  from  it  the  authority  to  execute 
such  judgment.  It  would  be  of  no  benefit  to  the  party,  and  would  be  placing 
the  court  in  no  very  enviable  a  situation.  If  the  proceedings  on  a  habeas  corpus 
is  a  suit  within  the  meaning  of  the  judiciary  act,  an  execution  of  the  judg- 
ment is  the  fruit  and  end  of  the  suit,  and  is  very  aptly  called  the  end  of  the 
law.  And  the  provisions  contained  in  this  twenty-fifth  section  of  the  judiciary 
act  show  very  satisfactorily,  in  my  judgment,  that  the  revising  power  of  this 
court  was  not  intended  to  be  applied  to  any  case  where  the  court  could  not 
execute  its  judgment.  The  act  declares  that  the  writ  of  error  shall  have  the 
same  effect  as  if  the  judgment  or  decree  complained  of  had  been  rendered  or 
passed  in  a  circuit  court.  And  the  proceedings  upon  the  reversal  shall  also 
be  the  same,  except  that  the  supreme  court,  instead  of  remanding  the  cause  for 
a  final  decision,  as  before  provided,  may,  at  their  discretion,  if  the  cause  shall 
have  been  once  remanded  before,  proceed  to  a  final  decision  of  the  same,  and 
award  execution.  This  looks  to  a  case  where  the  state  court  refuses  to  execute 
the  judgment  of  this  court.  No  such  provision  is  made  or  allowed  wKen  the 
writ  of  error  is  to  a  circuit  court  of  the  United  States.  In  such  case,  the  judi- 
ciary act  declares  that  the  supreme  court  shall  not  issue  execution  in  causes 
that  are  removed  before  thehi  by  writs  of  error,  but  shall  send  a  special  man- 
date to  the  circuit  court  to  award  execution  thereon.  And  what  is  the  reason 
for  this  different  mode  of  executing  the  judgment  of  this  court?  It  is  be- 
cause this  court  can  coerce  the  circuit  courts  to  execute  the  mandate.  The 
judiciary  act  gives  to  the  supreme  court  the  power  to  issue  writs  of  mandam.us 
in  cases  warranted  by  the  principles  and  usages  of  law,  to  any  courts  apix)inted 
or  persons  holding  office  under  the  authority  of  the  United  States,  and  that  the 
courts  of  the  United  States  shall  have  power  to  issue  writs  of  scire  facias^ 
habeas  corpus^  and  all  other  writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law. 

But  no  such  coercive  power  is  given  over  a  state  court;  and  hence  the  ne- 
cessity of  authorizing  this  court  to  execute  its  own  judgment.  If  the  supreme 
court  of  Vermont  shall  refuse  to  execute  the  judgment  of  this  court,  requiring 
the  discharge  of  the  prisoner.  Holmes,  can  this  court  in  any  way  enforce  its 
judgment?  If  it  can  be  done  at  all,  it  must  be  by  sending  a  habeas  corpus  to 
the  sheriff  or  jailor  having  the  custody  of  the  prisoner,  to  bring  him  here  to  be 
discharged.  And  if  that  officer  shall  return  that  he  holds  him  under  a  com- 
mitment of  the  supreme  court  of  Vermont,  what  can  this  court  do?  We  must 
remand  him.  And  there  ends  our  jurisdiction.  The  judiciary  act  authorizes 
this  court  to  issue  writs  of  habeas  corpus^  and  all  other  writs  not  specially  pro- 
vided for  by  statute,  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law ;  with  a;  pro- 
viso, however,  that  writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners 
in  jail,  unless  where  they  are  in  custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial  before  some  court  of  the  same,  or 
are  necessary  to  be  brought  into  court  to  testify.  Sec.  14.  The  power,  there- 
fore, of  this  court  to  execute  its  judgment  is  expressly  taken  awav,  and  the 
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prisoner  obtains  no  relief.  And  can  it  be  reasonably  supposed  that  congress 
intended  by  this  twenty-fifth  section  of  the  judiciary  act  to  embrace  cases 
where  the  judgment  must  be  a  dead  letter,  and  at  most  merely  advisory,  and 
an  expression  of  an  opinion  upon  an  abstract  question,  but  utterly  fruitless  if 
the  advice  shall  be  disregarded?  I  cannot  yield  my  assent  to  the  assumption  of 
a  power  which  must  place  this  court  in  such  a  feeble  and  inefficient  situation. 
If  this  court  has  the  power  to  meet  the  exigency  of  the  case  at  all,  why  not 
apply  at  once  the  appropriate  and  efficient  remedy  by  habeas  corpxca^  and  relieve 
tide  prisoner  from  his  illegal  imprisonment?  But  if  this  power  is  denied  to  the 
court,  can  it  be  that  the  act  of  congress  has  clothed  us  only  with  the  naked 
authority  to  advise  the  supreme  court  of  Vermont  to  discharge  the  prisoner?  I 
think  not.  And  that  it  is,  therefore,  a  case  not  embraced  under  the  twenty-fifth 
section  of  the  judiciary  act,  and  that  the  appellate  power  of  this  court  cannot 
reach  the  case. 

Opinion  by  Mr.  Justice  Baldwin. 

Concurring  most  fully  and  cordially  in  the  opinions  delivered  by  those 
of  my  brethren  who  are  opposed  to  any  action  by  this  court  on  this  case, 
I  have  nothing  to  add  to  the  reasons  assigned  by  them  respectively,  lest  it 
might  imply  my  want  of  confidence  in  the  grounds  which  they  have  taken, 
and,  in  my  mind,  maintained  with  conclusive  force.  There  are,  however,  two 
subjects  of  high  consideration  involved  in  this  case  which  I  feel  constrained  to 
notice;  as  my  opinion  would  have  been  governed  by  them  had  there  been  no 
other  grounds  for  my  declining  to  interfere  with  the  order  of  the  supreme  court 
of  Vermont  remanding  the  relator  to  the  custody  whence  he  was  brought  be- 
fore them  by  the  writ  of  habeas  corpxta, 

§  1025.  Power  to  surrender  fugitives. 

1.  The  constitution  of  the  United  States  confers  no  power  on  any  depart- 
ment of  the  federal  government  to  prevent  a  state  or  its  officers  from  sending 
out  of  its  territory  a  person  in  the  situation  of  Holmes,  the  relator. 

2.  That  a  writ  of  error  does  lie  from  this  to  a  state  court  to  revise  their  pro- 
ceedings on  a  writ  of  habeas  corpus. 

That  the  treaty-making  power  of  the  constitution  is  competent  to  bind  the 
states  by  a  stipulation  to  surrender  fugitives  from  justice,  is  not  denied  by  any; 
nor  that,  where  such  power  is  executed  by  a  treaty,  a  state  is  under  an  obliga- 
tion to  surrender ;  but  that  while  such  power  remains  dormant  or  contingent, 
the  obligation  does  not  exist,  and  that  congress  have  no  power  to  impose  it, 
has  been  too  clearly  established  by  my  brethren  to  leave  it  in  my  power  to  add 
to  the  weight  of  their  reasoning.  But  while  I  admit  the  competency  of  the 
treaty-making  power  to  compel,  I  utterly  deny  its  power  to  prevent,  the  expul- 
sion of  a  fugitive  from  justice  from  the  territory  of  a  state,  pursuant  to  its  laws, 
or  the  general  authority  vested  in  its  executive  or  other  appropriate  officers,  to 
administer  and  enforce  its  regulations  of  internal  police. 

This  distinction  between  the  power  to  compel  and  the  power  to  prevent  the 
surrender  of  a  fugitive  is  visible  in  the  whole  frame  of  the  constitution,  as  well 
in  the  general  lines  which  it  designates  in  separating  the  powers  of  the  federal 
and  state  governments  by  grants,  prohibitions  and  separations,  as  by  its  more 
specific  provisions.  There  cannot  be  found  a  clause  in  the  whole  instrument 
which,  in  terms  or  by  any  fair  construction,  can  be  made  to  bring  the  power  to 
compel  a  state  not  to  surrender  within  any  enumerated  subject  over  which 
congress  can  legislate,  unless  it  is  sought  as  one  of  a  vagrant  nature,  to  be  ex- 
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ercised  under  such  of  the  various  items  specified  as  may  be  suggested  by  a 
train  of  ingenious,  refined  and  subtle  reasoning,  from  one  implication  to  an- 
other, until  there  is  found  some  hook  whereby  to  connect  this  with  some 
granted  power.  Nay,  it  is  cautiously  omitted  in  the  prohibition  on  the  states, 
to  use  any  language  which  can  be  tortured  into  a  reference  to  the  subject 
matter;  and  as  the  nature  of  the  treaty-making  power  precludes  any  enumera- 
tion of  the  subjects  of  its  exercise,  it  is  left  with  no  other  prescribed  limitation 
than  that  treaties,  to  have  their  constitutional  effect,  must  be  made  ^'  under  the 
authority  of  the  United  States."  This  power  must  then  be  called  into  action, 
and  act  on  the  subject,  before  a  state  can  be  deprived  of  the  right  to  surrender 
or  retain  a  fugitive  at  its  pleasure;  a  right  which  each  state  possessed  in  its  pleni- 
tude on  the  dissolution  of  the  articles  of  confederacy,  and  which  remained  un- 
impaired till  it  became  party  to  the  constitution,  on  its  adoption  by  the  people 
thereof,  whereby  they  held  the  power  subject  to  such  restraints  as  treaty  stipu- 
lations might  impose  in  future.  Without  such  stipulation  the  whole  subject 
matter  of  fugitives  of  any  description,  from  a  foreign  nation  or  any  of  its 
colonies  or  dependencies,  is  reserved  to  the  respective  states  as  fully  as  before 
the  constitution ;  but,  with  such  stipulation  in  a  treaty,  I  admit  the  state  is  as 
much  bound  to  make  the  surrender  as  if  it  had  been  a  subject  of  express  dele- 
gation of  power  to  the  president  and  senate;  or  as  if  the  same  provision  had 
been  made  in  relation  to  foreign  fugitives  from  justice  or  service  as  those  from 
the  respective  states,  but  which  is  guardedly  omitted. 

In  the  second  clause  of  the  second  section  of  the  fourth  article,  the  constitu- 
tion provides  that  "a  person  charged  in  any  state  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  which  he  fled,  be  de- 
livered up  to  be  removed  to  the  state  from  which  he  fled."  A  corresponding 
provision  is  made  for  fugitives  from  service  or  labor;  and  congress,  by  the  act 
of  1793  (1  Stats,  at  Large,  302),  have  prescribed  the  mode  in  which  the  pro- 
vision of  the  constitution  shall  be  carried  into  effect.  1  Story,  284,  285.  It 
will  not  be  pretended  that  these  provisions  do  not  impose  upon  the  states  of  this 
Union  an  obligation  as  imperative,  and  impair  their  reserved  rights  to  the  same 
extent,  as  a  similar  stipulation  in  a  treaty  between  the  United  States  and  any 
foreign  state ;  let  it  then  be  assumed  that  there  was  such  a  treaty  with  Great 
Britain  in  relation  to  fugitives  from  justice  in  Canada,  and  a  stronger  case  can- 
not be  supposed;  the  question  it  involves  is  not  difficult  of  solution. 

The  object  and  great  purpose  of  the  constitution  and  congress  in  one  case, 
and  of  the  treaty  in  the  other,  is  to  make  it  the  duty  of  thestate  and  its  officers 
to  make  the  surrender  on  a  demand,  but  it  does  not  follow  that  it  may  not  be 
done  voluntarily  or  without  demand;  to  take  the  fugitive  to  the  border  and 
force  him  to  pass  the  line,  whether  the  authorities  of  the  adjacent  states  or 
provinces  are  desirous,  or  even  willing,  to  receive  him  or  not,  is  but  an  ordinary 
police  power.  This  is  the  true  point  in  issue ;  whether  a  state  is  prohibited  by  the 
constitution  from  doing,  of  its  own  accord,  an  act  which  it  is  bound  to  do  when- 
ever demanded  pursuant  to  a  law  or  a  treaty  of  the  United  States,  and  which  it 
might  do  or  refuse  if  the  subject  was  neither  within  the  law  or  treaty-making 
power  of  the  United  States.  Had  no  provision  been  made  for  the  reclamation 
of  fugitives  from  the  states,  there  could  be  no  pretense  for  denying  to  the 
states  an  unlimited  discretion  over  the  whole  subject;  the  constitution  has  put 
one  single  limitation  on  this  discretion,  in  case  of  a  demand  from  the  executive 
of  another  state,  leaving  that  discretion  as  free  and  full  where  no  demand  is 

788 


JURISDICTION  OVER  STATE  COURTS.  §§  1026,  1027. 

made  as  if  the  constitution  had  been  wholly  silent  on  the  subject.  And  if  it 
had.  been  so  silent,  the  only  difference  would  have  been,  that  though  there 
would  have  been  no  obligation  to  surrender  on  a  demand,  there  would  have 
been  the  same  right  and  power  to.  do  it  as  now  exists  in  each  state  in  re- 
spect to  their  respective  fugitives,  or  as  would  exist  under  a  treaty-making 
provision  for  the  reciprocal  delivery  of  fugitives  from  the  Canadas  or  the 
states. 

§  1036.  The  states  have  power  to  expel  from  their  jurisdiction  fugitives  from 
justice  from  fm^eign  countries, 

No  injunction  of  the  constitution  can.  be  violated,  nor  the  faith  of  treaties 
impaired,  by  each  state  or  province  refusing  to  be  made  a  Botany  Bay,  an  asy- 
lum, or  even  a  receptacle  of  the  vagabonds,  the  criminals  or  convicts  of  the^ 
other;  any  duty  of  state  to  state,  of  state  to  the  Union,  and  the  United  States 
to  foreign  powers,  is  fully  and  faithfully  executed  by  the  performance  of  the 
duties  and  stipulations  imposed  or  made.  But  no  political  community,  no 
municipal  corporation,  can  be  under  any  obligation  to  suffer  a  moral  pestilence 
to  pollute  its  air,  or  contagion  of  the  most  corrupting  and  demoralizing  influence 
to  spread  among  its  citizens  by  the  conduct  and  example  of  men  who,  having  for- 
feited the  protection  of  their  own  government  by  their  crimes,  claim  to  be  res- 
cued from  the  consequences  by  an  appeal  to  the  same  constitution  and  laws  under 
which  our  own  citizens  are  not,  and  cannot  be,  screened  from  punishment  when 
it  is  merited  by  their  conduct.  No  state  can  be  compelled  to  admit,  retain  or 
support  foreign  paupers,  or  those  from  another  state ;  they  may  be  removed  or 
sent  where  they  came,  not  because  poverty  is  a  crime,  but  because  it  is  a  mis- 
fortune not  to  be  mitigated  or  relieved  by  the  compulsory  contributions  of 
those  among  whom  they  throw  themselves,  or  are  cast  by  their  governments 
for  maintenance. 

§  1087.  Police  power  of  the  states. 

Every  state  has  acknowledged  power  to  pass  and  enforce  quarantine,  health 
and  inspection  laws,  to  prevent  the  introduction  of  disease,  pestilence  or  un- 
wholesome provisions ;  such  laws  interfere  with  no  powers  of  congress  or  treaty 
stipulations;  they  relate  to  internal  police,  and  are  subjects  of  domestic  regula- 
tion within  each  state,  over  which  no  authority  can  be  exercised  by  any  power 
under  the  constitution,  save  by  requiring  the  consent  of  congress  to  the  imposi- 
tion of  duties  on  exports  and  imports,  and  their  payment  into  the  treasury  of 
the  United  States.  11  Pet.,  102,  130,  etc.;  9  Wheat.,  203,  etc.;  12  Wheat.,  436, 
etc.;  vide  §  10,  article  1,  clause  2.  "These  laws  form  a  portion  of  that  im- 
mense mass  of  legislation  which  embraces  everything  within  the  territory  of  a 
state  not  surrendered  to  the  general  government,"  etc.  9  Wheat.,  203.  "  No 
direct  general  power  over  these  subjects  is  granted  to  congress,  and  conse- 
quently they  remain  subject  to  state  legislation."  Id.  "  The  constitutionality 
of  such  laws  has  never,  so  far  as  we  have  been  informed,  been  denied  "  (id.,  205) ; 
"  and  are  considered  as  flowing  from  the  acknowledged  power  of  a  state  to 
provide  for  the  health  of  its  citizens."     Id. 

"The  power  to  direct  the  removal  of  gunpowder  is  a  branch  of  the  police 
power  which  unquestionably  remains  with  the  states."  12  Wheat.,  443,  "  We 
are  not  sure  that  this  may  not  be  classed  among  inspection  laws.  The  removal 
or  destruction  of  infectious  or  unsound  articles  is  undoubtedly  an  exercise  of 
that  power,  and  forms  an  express  exception  to  the  prohibition  we  are  consider- 
ing. Indeed,  the  laws  of  the  United  States  expressly  sanction  the  health  laws 
of  a  state."    Id.,  444.    These  principles  were  reaflBrmed  in  the  city  of  New 
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York  V.  Miln,  in  language  worthy  of  repetition,  and  most  appropriate  to  this 
case  in  all  its  bearings. 

"  That  the  state  of  New  York  possessed  power  to  pass  this  law  (respecting  for- 
eign paupers),  before  the  adoption  of  the  constitution  of  the  United  Stat^ 
might  probably  be  taken  as  a  truism  without  the  necessity  of  proof.  But  as  it 
may  tend  to  present  it  in  a  clearer  point  of  view,  we  will  quote  a  few  passages 
from  a  standard  writer  on  public  law,  showing  the  origin  and  character  of  this 
power." 

Vattel,  book  2,  c.  7,  §  94.  "  The  sovereign  may  forbid  the  entrance  of  his 
territory,  either  to  foreigners  in  general  or  in  particular  cases,  or  to  certain  per- 
sons, or  for  certam  particular  purposes,  according  as  he  may  think  it  advan- 
tageous to  the  state." 

'  Vattel,  book  2,  c.  8,  §  100.  "  Since  the  lord  of  the  territory  may,  whenever 
he  thinks  proper,  forbid  its  being  entered,  he  has,  no  doubt,  a  power  to  annex 
what  conditions  he  pleases  to  the  permission  to  enter." 

"The  power,  then,  of  New  York  to  pass  this  law  having  undeniably  existed 
at  the  formation  of  the  constitution,  the  simple  inquiry  is  whether,  by  that 
instrument,  it  was  taken  from  the  state  and  granted  to  congress;  for,  if  it  were 
not,  it  yet  remains  with  them." 

"  If,  as  vre  think,  it  be  a  regulation,  not  of  commerce,  but  of  police,  then  it 
is  not  taken  from  the  states.  To  decide  this,  let  us  examine  its  purpose,  the 
end  to  be  attained,  and  the  means  of  its  attainment." 

"  It  is  apparent,  from  the  whole  scope  of  the  law,  that  the  object  of  the  leg- 
islature was  to  prevent  New  York  from  being  burdened  by  an  influx  of  persons 
brought  thither  in  ships,  either  from  foreign  countries  or  from  any  other  of  the 
states;  and  for  that  purpose  a  report  was  required  of  the  names,  places  of  birth, 
etc.,  of  all  passengers,  that  the  necessary  steps  might  be  taken  by  the  city 
authorities  to  prevent  them  from  becoming  chargeable  as  paupers." 

"The  power  reserved  to  the  several  states  will  extend  to  all  the  objects 
which,  in  the  ordinary  course  of  affairs,  concern  the  liberties,  lives  and  proper- 
ties of  the  people,  and  the  internal  order,  improvement  and  prosperity  of  the 
state."     11  Pet.,  132,  133. 

After  a  review  of  Gibbons  v.  Ogden,  and  Brown  v.  Maryland,  and  showing 
that  their  opinion  is  not  in  collision  with  the  principles  of  either  of  those  cases, 
the  court  say :  "  But  we  do  not  place  our  opinion  on  this  ground.  We  choose 
rather  to  plant  ourselves  on  what  we  consider  an  impregnable  position.  They 
are  these:  that  a  state  has  the  same  undeniable  and  unlimited  jurisdiction  over 
all  persons  and  things  within  its  territorial  limits  as  any  foreign  nation,  where 
that  jurisdiction  is  not  surrendered  or  restrained  by  the  constitution  of  the 
United  States.  That  by  virtue  of  this,  it  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  state,  to  advance  the  safety,  happiness  and  prosperity  of 
its  people,  and  to  provide  for  its  general  welfare,  by  any  and  every  act  of  legis- 
lation which  it  may  deem  conducive  to  these  ends,  where  the  power  over  the 
particular  subject,  or  the  manner  of  its  exercise,  is  not  surrendered  or  restrained 
in  the  manner  just  stated.  That  all  those  powers  which  relate  to  merely  munic- 
ipal regulations,  or  what  may,  perhaps,  more  properly  be  called  *  internal 
police,'  are  not  thus  surrendered  or  restrained;  and  that  consequently,  in  re- 
lation to  these,  the  authority  of  a  state  is  complete,  unqualified  and  exclusive." 
11  Pet.,  139. 

"  We  think  it  as  competent  and  as  necessary  for  a  state  to  provide  precau- 
tionary measures  against  the  moral  pestilence  of  paupers,  vagabonds,  and  possi- 
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bly  convicts,  as  it  is  to  guard  against  the  physical  pestilence  which  may  arise 
from  unsound  and  infectious  articles  imported ;  or  from  a  ship,  the  crew  of 
which  may  be  laboring  under  an  infectious  disease."  Id.,  143.  These  princi- 
ples were  not  declared  for  the  firsUtime  in  the  case  of  Miln;  they  flowed  from 
those  which  were  established  as  unquestionable  in  the  United  States  v.  Bevans, 
where  this  language  is  used : 

"  What,  then,  is  the  extent  of  jurisdiction  which  a  state  possesses?  We  answer 
without  hesitation,  the  jurisdiction  of  a  state  is  coextensive  with  its  territory; 
coextensive  with  its  legislative  power.  The  place  described  is  unquestionably 
within  the  original  territory  of  Massachusetts.  It  is  then  within  the  jurisdic- 
tion of  Massachusetts,  unless  that  jurisdiction  has  been  ceded  to  the  TJnitf^d 
States  (3  Wheat.,  386,  387)  by  a  cession  of  territory,  or  which  is  essentially  the 
same,  of  general  jurisdiction."     Id.,  388. 

"  It  is  not  questioned  that  whatever  may  be  necessary  to  the  full  and  un- 
limited exercise  of  admiralty  and  maritime  jurisdiction  is  in  the  government  of 
the  Union.  Congress  may  pass  all  laws  which  are  necessary  and  proper  for 
giving  the  most  complete  effect  to  this  power.  Still,  the  general  jurisdiction 
over  the  place  subject  to  this  grant  of  power  adheres  to  the  territory  as  a  por- 
tion of  sovereignty  not  yet  given  away.  The  residuary  powers  of  legislation 
are  still  in  Massachusetts.  Suppose,  for  example,  the  power  of  regulating  trade 
had  not  been  given  to  the  general  government.  Would  this  extension  of  the 
judicial  power  to  all  cases  of  admiralty  and  maritime  jurisdiction  have  divested 
Massachusetts  of  the  power  to  regulate  the  trade  of  her  bay  ? "    Id.,  389. 

It  would  be  at  least  superfluous,  if  not  presumptuous  in  me,  to  attempt  to 
illustrate  or  enforce  the  soundness  of  these  principles,  which  this  court  declare 
to  be  impregnable  positions,  on  which  they  plant  their  opinion.  That  they 
may  neither  be  shaken  or  impaired  by  any  future  collision  between  them  and 
any  opinions  which  may  be  founded  on  a  contrary  construction  of  the  consti- 
tution is  most  ardently  to  be  desired  by  all  who  wish  to  see  the  federal  and 
state  governments  move  within  their  respective  orbits  with  the  same  harmony 
for  the  future  as  they  have  done  for  the  past.  The  continuance  of  this  har- 
mony will,  in  my  opinion,  be  in  imminent  danger,  not  only  of  interruption,  but 
of  extinction,  whenever  the  course  of  this  court  shall  be  such  as  to  subvert  the 
great  principles  of  constitutional  jurisprudence  on  which  it  has  defined  the 
line  of  separation  between  the  powers  which  are  granted  to  the  United  States, 
and  those  prohibited  or  reserved  to  the  states,  or  the  people  thereof,  respect- 
ively. Nor  is  there  one  among  these  latter  powers  which  it  is  so  dangerous  to 
attempt  to  impair  as  that  of  internal  police,  and  especially  that  portion  of  it 
which  relates  to  fugitives,  vagabonds,  criminals  or  convicts,  whether  they  have 
fled  from  justice  before  or  after  trial ;  for  if  a  state  cannot  expel  from  her  ter- 
ritory this  species  of  pestilence,  so  infectious,  contagious  and  fatal  to  the  mor- 
als of  the  community  in  which  they  are  suffered  to  mix  and  move  unmolested, 
her  power  of  police  is  a  shadow,  a  farce,  while  this  most  feculent  mass  of  cor- 
ruption remains  a  public  nuisance,  which  the  power  of  a  state  is  incompetent  to 
abate. 

It  is  but  a  poor  and  meagre  remnant  of  the  once  sovereign  power  of  the 
states,  a  miserable  shred  and  patch  of  independence,  which  the  constitution  has 
not  taken  from  them,  if,  in  the  regulation  of  its  internal  police,  state  sovereignty 
lias  become  so  shorn  of  authority  as  to  be  competent  only  to  exclude  paupers, 
who  maybe  a  burden  on  the  pockets  of  its  citizens;  unsound,  infectious  articles 
or  diseases^  which  may  affect  their  bodily  health ;  and  utterly  powerless  to  ex- 
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elude  those  moral  ulcers  on  the  body  politicaL  which  corrupt  its  vitals  and  de- 
moralize its  members.  If  there  is  any  one  subject  on  which  this  court  should 
abstain  from  any  course  of  reasoning  tending  to  expand  the  granted  powers  of 
the  constitution,  so  as  to  bring  internal  policje  within  the  law  or  treaty-making 
power  of  the  United  States,  by  including  it  within  the  prohibition  on  the  states, 
it  is  the  one  now  before  us.  Nay,  if  such  construction  is  not  unavoidable,  it 
ought  not  to  be  given,  lest  we  introduce  into  the  constitution  a  more  vital  and 
pestilential  disease  than  any  principle  on  which  the  relator  could  be  rescued 
from  the  police  power  of  Vermont  would  fasten  on  its  institutions,  dangerous 
as  it  might  be,  or  injurious  its  effects.  Should  an  adjudication  so  fearful  in  its 
consequences  be  made  in  a  case  of  a  kindred  nature  with  this,  the  people  and 
states  of  this  Union  will  ** plant  themselves"  on  the  "impregnable  positions'* 
taken  in  the  opinions  of  this  court  in  the  cases  quoted,  and,  standing  on  grounds 
thus  consecrated,  refuse  to  surrender  those  rights  which  we  had  declared  to  bo 
*  complete,  unqualified  and  exclusive.' 

The  power  of  this  court  is  moral,  not  physical ;  it  operates  by  its  influence, 
by  public  confidence  in  the  soundness  and  uniformity  of  the  principles  on  which 
it  acts;  not  by  its  mere  authority  as  a  tribunal  from  which  there  is  no  appeal; 
and  if  ever  its  solemn  decisions  should  be  overlooked  by  itself,  or  we  should 
cease  to  respect  those  of  our  predecessors,  the  people  and  the  states  will  still 
adhere  to  them,  and  our  successors  will  refuse  to  follow  our  deviations  from  the 
ancient  path.  It  may  be  the  doctrine  of  the  day  that  the  reserved  rights  of 
the  states  are  too  broad,  and  the  powers  of  congress  too  narrow,  but  it  will  not 
withstand  the  scrutiny  of  time  or  the  deliberate  consideration  of  the  principles 
on  which  the  cases  referred  to  have  been  decided  and  those  therein  promul- 
gated. If  they  shall  ever  be  disregarded  in  public  opinion  and  their  reversal 
follow,  it  will  not  be  done  by  the  establishment  of  those  principles  on  which  it 
is  now  attempted  to  enlarge  the  prohibitions  on  the  states,  and  to  expand  the 
powers  of  congress  by  implication  upon  implication,  to  effect  both  objects  by 
ingenious  or  far-fetched  suppositions  or  assumptions.  Ingenuity,  talents  and 
subtlety  can  work  a  countermine  under  the  constitution  by  which  the  contrary 
eflfect  may  be  produced,  whereby  the  reserved  powers  of  the  states  maj'^  absorb 
as  much  of  the  granted  powers  of  the  general  government  as  the  adoption  of 
the  grounds  on  which  the  relator's  case  has  been  placed  would  take  from  those 
which  have  neither  been  granted  by  nor  prohibited  to  the  states.  Equally 
dreading  and  avoiding  both  extremes,  I  am  content  to  take  the  constitution  as 
it  has  hitherto  been  expounded  by  this  court  on  all  subjects  connected  with  the 
cause  now  before  us;  in  my  opinion  it  leaves  no  open  point,  even  admitting 
what  is  known  not  to  exist,  that  there  was  a  treaty  stipulation  on  the  subject. 
But  without  such  stipulation  the  relator's  case  is  most  bald  and  barren  of 
merits;  it  rests  upon  doctrines  not  to  be  sanctioned  consistently  with  past  ad- 
judications, which  in  the  United  States  v.  Bevans,  3  Wheat.,  336,  asserted  the 
jurisdiction  and  legislative  power  of  a  state  to  be  coextensive  with  its  territory 
over  all  subjects  not  delegated  to  the  general  government,  and  in  Gibbons  v, 
Ogden,  9  Wheat.,  1,  Brown  v.  Maryland,  12  Wheat.,  419,  and  New  York  v. 
Miln,  11  Pet.,  102,  declared  that  no  power  over  the  internal  police  of  a  state 
had  been  so  delegated  by  the  constitution,  but  was  reserved  exclusively  to  the 
states.  I  deem  it  wholly  unnecessary  to  make  a  detailed  application  of  those 
cases  to  the  present;  their  affinity  is  too  visible  on  a  comparison  to  require  any- 
thing more  than  a  reference  to  them  respectively,  as  they  are  reported;  police 
is  in  every  feature;  the  moral  and  physical  health  of  the  people  is  the  common 
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object  of  police  regulations  in  all  their  ramifications  as  applied  to  tbe  vast  va- 
riety of  subjects  which  they  embrace,  and  none  of  which  are  confided  to  any 
other  than  state  power,  and  all  of  which  must  remain  under  its  exclusive  con- 
trol till  the  constitution  is  changed. 

§  102  8.  Power  of  the  stMes  to  surrender  or  expd  fugitives. 
The  states  are  enjoined  by  the  constitution  to  surrender  a  fugitive  from 
another  state  on  a  demand ;  they  will  be  obliged  to  do  it  under  a  treaty  stipu- 
lation to  a  foreign  power;  and  thus  far,  but  no  further,  has  there  been  or  can 
be  any  abridgment  of  their  power  over  the  subject;  they  cannot  be  deprived 
of  their  right  of  expelling  from  their  territory  those  fugitives  who  have  no 
privileges  within  it,  or  be  compelled  to  retain  them  when  they  are  not  entitled 
to  the  protection  of  its  constitution  or  laws.  Any  refugee  crosses  the  border 
at  his  peril ;  his  government  may  not  desire  to  reclaim  hira  for  punishment  and 
be  unwilling  to  receive  him  again;  but  that  matters  not  to  the  state  to  which 
he  flies;  the  right  and  power  to  remove,  expel  and  voluntarily  to  surrender  the 
fugitive,  is  as  perfect  as  if  it  was  a  duty  prescribed  by  a  power  paramount  to 
that  of  the  state.  This  is,  in  my  opinion,  the  turning  point  of  this  case,  and 
this  right  to  determine  what  persons  fleeing  from  abroad  shall  be  suffered  to 
remain  a  burden  on  its  citizens  for  their  support,  or  a  dangerous  example  to  the 
community,  is  so  peculiarly  and  appropriately  a  subject  of  state  jurisdiction  as 
to  be  incapable  of  delegation  to  any  other  power.  Any  action  of  congress  upon 
it  would  be  not  only  an  assumption  of  ungranted  power,  but  a  direct  usurpation 
of  powers  reserved  to  the  states ;  and  if  exercised  by  means  of  coercion,  to 
compel  a  state  to  retain  the  vagabonds  from  other  states  or  the  border  prov- 
inces, would  operate  more  fatally  on  the  morals  of  the  people  than  pestilence 
upon  their  health,  or  gunpowder  on  their  property  and  their  lives.  Hap- 
pily, such  power  is  not  visible  in  the  constitution,  nor  has  it  been  infused 
into  it  by  construction ;  whenever  internal  police  is  the  object,  the  power 
is  excepted  from  every  grant  and  reservjed  to  the  states,  in  whom  it  re- 
mains in  as  full  and  unimpaired  sovereignty  as  their  soil,  which  has  not  been 
granted  to  individuals  or  ceded  to  the  United  States.  As  a  right  of  jurisdic- 
tion over  the  land  and  waters  of  a  state,  it  adheres  to  both,  so  as  to  bs  imprao- 
ticable^of  exercise  by  any  other  power  without  cession  or  usurpation.  Such  is 
the  power  which  the  governor,  as  chief  magistrate  of  Vermont,  has  exercised 
over  this  fugitive;  in  my  opinion  it  was  properly  exercised,  and  that  no  depart- 
ment of  this  government  is  competent,  on  subjects  of  police,  to  control  him  or 
any  other  state  olHcer  in  the  execution  of  his  or  their  offices. 

By  the  course  which  has  been  taken,  all  danger  of  interfering  with  the  rela- 
tions of  the  United  States  and  foreign  powers,  either  on  matters  of  commercial 
intercourse  or  diplomatic  concern,  is  avoided;  such  interference  could  happen 
only  on  the  refusal  to  deliver  up  the  fugitive  on  the  demand  or  request  of  the 
authorities  of  Canada;  for  a  compliance  with  either  would  rather  add  strength 
to  than  tend  to  weaken  the  pre-existing  relations  of  amity  and  comity  between 
the  two  nations.  On  the  other  hand,  if  the  delivery  was  spontaneous,  and 
made  in  the  true  spirit  of  border  peace  and  mutual  safety  from  crime,  the  boon 
would  be  the  more  acceptable ;  or  if  the  authorities  of  the  stat^  should  send  the 
fugitive  back  whence  he  came,  those  of  Canada  would  have  no  cause  of  com- 
plaint because  they  had  made  no  reclamation,  or  because  Vermont  was  unwill- 
ing to  incorporate  among  its  citizens  a  foreigner  whom  his  own  government 
was  disposed  not  to  take  back.  The  United  States  cannot  complain,  for 
neither  their  rights  nor  power  can  be  affected,  unless  some  department  of  their 
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government  shall  put  itself  in  the  place  of  Vermont,  to  determine  on  what  sub- 
ject its  internal  system  of  police  shall  operate,  and  how  it  shall  be  executed ; 
but  on  any  other  ground  or  pretext  there  can  be  no  colorable  argument  or  rea- 
son for  such  interference.  That  the  case  before  us  is  one  in  any  way  affecting 
our  foreign  relations  seems  to  roe  wholly  supposititious,  and  the  untoward  conse- 
quences which  seem  to  be  apprehended  from  affirming  the  exercise  of  the  power 
of  the  governor  appear  as  wholly  conjectural,  and  without  any  rational  founda- 
tion in  fact  or  principle.  But  be  this  as  it  may,  we  have  no  warrant  from  the 
constitution,  and  congress  can  give  us  none,  to  authorize  us  to  interfere  with 
the  exercise  of  a  power  which  comes  within  ever}'-  definition  which  this  court 
has  given  of  a  regulation  of  the  internal  police  of  a  state,  or  to  examine 
whether  it  has  been  exerted  under  the  authority  of  a  state  law,  or  by  the  con- 
stitutional power  of  its  chief  executive  magistrate.  It  suffices  for  all  the  pur- 
poses of  this  case  that  the  subject  matter  is  not  of  federal  cognizance,  but  is 
excluded  from  the  jurisdiction  of  the  United  States  to  its  full  extent,  and  re- 
served for  the  action  of  another  sovereignty,  whose  power  over  it  must  remain 
untouched  till  an  amendment  to  the  constitution  shall  displace  it.  That  this 
may  never  be  done  is  in  my  opinion  devoutly  to  be  wished  by  every  friend  to 
the  permanency  of  our  institutions. 

§  1029.  The  order  of  the  highest  tribunal  of  a  state  on  a  hdbeds  corpus  is  not 
a  jvdgment^  within  the  meaning  of  th^  judiciary  act^  upon  which  a  writ  of  error 
from  this  court  will  lie. 

The  other  ground  on  which  I  am  opposed  to  any  interference  with  the  pro- 
ceeding of  the  supreme  court  of  Vermont  in  this  matter  is  that  it  is  not  within 
the  appellate  jurisdiction  of  this  court,  under  the  twenty-fifth  section  of  the 
judiciary  act,  because  the  order  of  that  court  on  a  habeas  corpus  is  not  a  judg- 
ment on  which  a  writ  of  error  can  be  brought.  I  cannot  so  well  define  the 
nature  and  object  of  the  writ  of  habeas  corpus,  or  so  well  explain  the  proceed- 
ings upon  it,  as  in  the  language  of  this  court:  ''It  has  been  demonstrated  at 
the  bar  that  the  question  brought  forward  on  a  habeas  corpus  is  always  dis- 
tinct from  that  which  is  involved  in  the  cause  itself.  The  question  whether  the 
individual  shall  be  imprisoned  is  always  distinct  from  the  question  whether  he 
shall  be  convicted  or  acquitted  of  the  charge  on  which  he  is  to  be  tried ;  and 
therefore  these  questions  are  separated,  and  may  be  decided  in  different 
courts." 

"  The  decision  that  the  individual  shall  be  imprisoned  must  always  precede 
the  application  for  a  writ  of  habeas  corpus,  and  this  writ  must  always  be  for 
the  purpose  of  revising  that  decision,  and  therefore  appellate  in  its  nature." 
4  Cranch,  101.  "  This  being  a  mere  inquiry,  which,  without  deciding  upon 
guilt,  precedes  the  institution .  of  a  prosecution,  the  question  to  be  determined 
is  whether  the  accused  shall  be  discharged  or  held  to  trial ;  and  if  the  latter, 
in  what  place  they  are  to  be  tried,  and  whether  they  shall  be  confined  or  ad- 
mitted to  bail.  If,  etc.,  upon  inquiry,  it  manifestly  appears  that  no  such  crime 
has  be^n  committed,  or  that  the  suspicion  entertained  of  the  prisoner  was 
wholly  groundless,  in  such  cases  only  is  it  lawful  totally  to  discbarge  him; 
otl  erwise  be  must  either  be  committed  to  prison  or  give  bail."    Id.,  125,  126. 

'^  The  judicial  act,  section  fourteenth,  authorizes  this  court,  and  all  the  courts 
of  the  United  States,  and  the  judges  thereof,  to  issue  the  writ  for  the  purpose  of 
inquiring  into  the  cause  of  commitment."  3  Pet.,  201.  "  It  is  a  high  preroga- 
tive writ,  known  to  the  common  law,  the  great  object  of  which  is  the  libera- 
tion of  those  who  may  be  imprisoned  without  sufficient  cause."     ''It  is  in  the 
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nature  of  a  writ  of  error  to  examine  the  legality  of  the  commitment."  Id.,  202. 
It  lies  to  a  circuit  court  of  the  United  States,  sitting  in  a  state  (3  DalL,  17),  or 
to  the  circuit  court  of  this  district  (3  Cranch,  448;  4  Cranch,  101);  it  is  an  ex- 
ercise of  appellate  jurisdiction,  and  "  we  are  but  revising  the  effect  of  their 
process,  etc.,  under  which  the  prisoner  is  detained."  7  Pet.,  573.  But  it  does  not 
lie  in  favor  of  persons  committed  for  treason  or  felony,  plainly  expressed  in 
the  warrant,  convicted  of  a  contempt  (9  Wheat.,  39),  or  of  a  crime,  by  a  court 
of  competent  jurisdiction  (3  Pet.,  202,  208),  or  persons  in  execution  (id.) ;  nor 
vrill  the  court  upon  the  writ  look  beyond  the  judgment  and  re-examine  the 
charges  on  which  it  was  rendered  (id.,  202);  for  if  this  court  cannot  directly 
revise  the  judgment  of  a  circuit  court  in  a  criminal  case,  they  cannot  do  it  in- 
directly. Id.,  208.  The  power  to  issue  this  writ  being  concurrent  in  this 
court,  the  circuit  and  district  courts,  and  every  judge  of  either,  the  action  upon 
the  writ,  when  the  party  is  before  a  court  or  judge,  is  directed  to  the  same 
object,  "  for  the  purpose  of  inquiring  into  the  cause  of  commitment,"  in  order 
to  ascertain  whether  he  shall  be  remanded  to  prison,  discharged  on  bail  or  with- 
out bail,  in  doing  which  this  court  has  no  more  power  than  any  district  judge ; 
the  nature  of  the  power  and  the  rules  b}^  which  it  must  be  exercised  are  the 
same.    4  Cranch,  96. 

This  court  has  declared  this  power  to  be  appellate,  and  not  original;  so  I 
shall  take  it  on  its  authority,  though  if  the  point  was  new  it  would  seem  to  me 
to  be  the  exercise  of  a  special  authority  given  by  the  judiciary  act  for  the  spe- 
cific purpose  therein  set  forth;  and  that,  from  the  very  nature  of  a  high  pre- 
rogative writ,  it  must  be  issued  and  acted  upon  by  prerogative  and  not  appellate 
power,  especially  by  the  courts  of  the  United  States,  whose  jurisdiction  is  special 
and  limited  to  the  cases  specified  in  the  constitution  and  judiciary  act.  Taking, 
however,  the  power  to  issue  the  writ  and  the  action  upon  it  to  be  appellate,  then 
every  district  judge  can  exercise  it  to  the  same  extent  that  this  or  a  circuit 
court  can;  consequently,  he  can  revise  the  process  of  either  court  by  which  a 
peraon  has  been  committed,  by  inquiring  into  the  cause  of  commitment,  and 
proceeding  thereupon  in  the  same  manner  as  if  the  commitment  had  been  by  a 
justice  of  the  peace.  This  inquiry  is  confined  to  the  question  of  recommitment 
or  discharge,  the  result  of  which  depends  on  the  discretion  of  the  judge  or 
court  before  whom  the  prisoner  is  brought;  the  warrant  of  commitment  must 
be  inspected  to  see  whether  it  sets  out  a  proper  cause  for  imprisonment ;  the 
evidence  is  examined  for  probable  cause  of  prosecution ;  and  if  the  warrant 
and  evidence  are  sufficient,  then  the  question  of  bail  and  its  amount  necessarily 
arises,  which  is,  confessedly,  a  matter  purely  discretionary,  subject  only  to  the 
provision  of  the  eighth  amendment  to  the  constitution,  the  thirty-third  section 
of  the  judiciary  act  (1  Story,  66),  and  the  fourth  section  of  the  act  of  1793. 
1  Story,  311. 

On  this  view  of  the  nature  and  object  of  the  writ  of  habeas  corpus^  with  the 
proceeding  upon  it,  considered  as  the  exercise  of  appellate  jurisdiction,  the  first 
inquiry  is  whether  the  manner  in  which  it  has  been  exercised  can  be  revised 
by  a  writ  of  error  to  any  court  or  judge  of  the  United  States. 

That  a  writ  of  error  will  not  lie  upon  any  proceeding  before  a  judge  of  this 
court  or  a  district  judge  in  vacation  is  too  clear  for  discussion ;  there  is  no 
court,  no  record  to  remove,  no  judgment  to  revise;  the  judge  acts  by  a  sum- 
mary order,  which  affects  only  the  question  of  imprisonment,  discharge  or  bail; 
the  very  nature  of  such  action  by  an  appellate  power  by  a  judge  out  of  court 
precludes  its  revision  by  another  appellate  power,  which  can  act  only  by  a  writ 
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of  error,  directed  to  a  court  of  record,  to  remove  their  final  judgment  and 
proceedings  in  the  case.  This  court  cannot  issue  a  writ  of  error  to  a  district 
court  in  any  case  where  a  special  authority  to  do  it  is  not  expressly  given  by 
law,  nor  to  a  circuit  court,  unless  by  the  provision  of  the  judiciary  act 
(7  Cranch,  108,  28T;  2  Wheat.,  259,  395;  6  Pet,  495,  496;  12  Pet,  143;  13 
Pet,  290) ;  nor  can  the  circuit  court  issue  a  writ  of  error  to  a  district  court  in 
any  other  than  the  specified  cases  provided  for;  "or  issue  compulsory  process 
to  remove  a  cause  before  final  judgment"  Such  process  (as  a  oertiararij  is 
void,  and  may  be  disregarded  (2  Wheat,  225,  226)  as  a  nullity. 

By  the  twenty-second  section  of  the  judiciary  act,  final  judgments  and  de- 
crees in  civil  actions  in  the  district  courts  maybe  r^^xamined-in  the  circuit 
courts  on  a  writ  of  error,  whereby  the  power  of  the  circuit  court  rests  on  two 
things:  the  judgment  must  be  final,  and  must  be  rendered  in  a  civil  action, 
neither  of  which  can  exist  in  a  habeas  corpus  issued  under  the  fourteenth  sec- 
tion, which  gives  authority  to  issue  and  act  upon  this  writ  in  two  classes  of 
cases.  1.  To  all  the  courts  of  the  United  States  where  it  is  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  law.  2.  To  either  of  the  justices  of  the  supreme  court,  as  well  as 
judges  of  the  district  court,  "for  the  purpose  of  an  inquiry  into  the  cause  of 
commitment."  Provided,  that  writs  of  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  jail,  unless  they  are  in  custody  under  the  authority  of  the  United 
States,  committed  for  trial  before  some  court  of  the  same,  or  to  testify,  etc. 
1  Story,  69. 

On  a  full  consideration  of  this  section,  this  court,  in  the  case  of  BoUman  and 
Swartwout,  held  that  it  applied  to  the  great  writ  of  habeas  corpus  ad  stthjicien- 
dunij  providing  the  "  means  by  which  this  great  constitutional  privilege  should 
receive  life  and  activity;"  that  the  generic  term  habeas  corpus,  when  used 
singly  and  without  additions,  means  the  great  writ  now  applied  for;  "and  in 
that  sense  it  is  used  in  the  constitution."  4  Cranch,  94-100.  It  was  also  held 
that  it  did  not  apply  to  a  habeas  corpus  ad  respondendum,  to  process  from  a 
state  court,  to  a  habeas  corpus  cum  causa,  or  the  mode  of  bringing  causes  into 
a  court  of  the  United  States  from  a  state  court  (id.,  96,  98) ;  consequently  this 
great  writ  issues  only  in  cases  where  a  party  is  imprisoned  on  the  charge  of 
some  criminal  offense  against  the  United  States,  and  not  in  a  civil  action,  to 
which  they  may  be  a  party,  as  is  apparent  from  the  view  taken  by  the  court  in 
connecting  the  thirty-third  and  fourteenth  sections. 

The  thirty-third  section  directs  that,  "  upon  all  arrests  in  criminal  cases,  bail 
shall  be  admitted,  except  where  the  punishment  may  be  death;  in  which  cases 
it  shall  not  be  admitted  but  by  the  supreme  or  a  circuit  court,  or  by  a  justice 
of  the  supreme  court,  or  a  judge  of  a  district  court,  who  shall  exercise  their 
discretion  therein,  regarding  the  nature  and  circumstances  of  the  offense,  and 
of  the  evidence,  and  the  usages  of  law."  Vide  1  Story,  66 ;  on  which  the 
court  remarks : 

"  The  appropriate  process  of  bringing  up  a  prisoner  not  committed  by  the 
court  itself,  to  be  bailed,  is  by  the  writ  now  applied  for;  of  consequence,  a 
court  possessing  the  power  to  bail  prisoners  not  committed  by  itself  may  award 
a  writ  of  habeas  corpus  for  the  exercise  of  that  power;  "  and  the  thirty -third 
section  was  held  to  be  explanatory  of  the  fourteenth.     4  Cranch,  99,  100. 

Hence  there  are,  in  my  opinion,  three  objections  to  a  writ  of  error  from  a 
circuit  to  a  district  court,  to  revise  their  proceedings  on  a  writ  of  habeas  corpus 
ad  subjiciendum:  1.  It  is  not  a  civil  action.     2.  The  order  to  recommit,  to  bail, 
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or  discharge  is  not  a  final  judgment  or  decree.  3.  The  action  of  the  court  is 
discretionary,  depending  on  the  nature  of  the  case,  the  evidence,  and  the  usages 
of  law.  These  objections  apply  with  greater  force  to  a  writ  of  error  from  this 
to  a  circuit  court  under  the  twenty-second  section,  which  provides  that,  "  upon 
a  like  process,  may  final  judgments  and  decrees  in  civil  actions  and  suits  in 
equity  in  a  circuit  court,  brought  there  by  original  process,  or  removed  there 
from  courts  of  the  several  states,  or  removed  there  by  appeal  from  a  district 
court,  be  re-examined  in  the  supreme  court.  Independent,  then,  of  the  three 
objections  above  mentioned,  others  arise  from  the  additional  provisions  in  rela- 
tion to  the  writ  of  error  from  the  supreme  court.  It  lies  only  from  a  final 
judgment  in  a  civil  action,  etc.,  brought  in  a  circuit  court  by  original  process, 
or  removed  there  from  a  state  or- district  court;  consequently  it  lies  not  upon 
a  proceeding  on  a  habeas  carpua^  which  is  the  exercise  of  appellate  power, 
commencing  on  petition,  affidavit  and  motion  for  the  writ,  and  terirrinating  by 
an  order  which  the  court  makes  according  to  its  discretion.  This  order,  from 
its  nature  and  effect,  is  not  and  cannot  be  final;  for  it  only  discharges  the  party 
from  any  further  confinement  under  the  process  under  which  he  was  arrested, 
"but  not  from  any  other  process  which  may  be  issued  against  him  under  the 
same  indictment."  9  Pet.,  710.  The  inquiry  being  merely  preliminary  to  a 
trial,  the  order  is  only  interlocutory,  and  can  extend  no  further  than  to  the  spe- 
cific subjects  of  the  inquir}"-,  which  can  have  no  bearing  on  the  final  result  of 
the  prosecution,  as  to  guilt  or  innocence. 

By  using  the  term  "  original  process  "  the  law  excludes  that  which  is  appellate ; 
it  relates  to  the  writ  by  which  a  plaintiff  brings  a  defendant  into  the  circuit  court 
to  answer  a  demand  made  in  a  civil  action  for  a  debt  or  damages,  but  surely  not 
to  a  writ  issued  for  persons  in  confinement  under  a  criminal  charge,  directed  to 
the  officer  or  person  who  has  him  in  custody  under  the  authority  of  the  United 
States,  the  object  of  which  is  to  procure  the  liberation  of  the  prisoner.  The 
same  conclusion  results  from  the  reference  to  civil  actions  in  the  circuit  court, 
"  removed  there  from  courts  of  the  several  states; "  these  actions  are  described 
in  the  twelfth  section,  which  prescribes  the  mode  of  removal,  and  declares  that, 
when  removed,  "  the  cause  shall  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process."  So  as  to  civil  actions  removed  there  by 
appeal  from  a  district  court,  which  are  defined  in  the  twenty-first  section,  and 
confined  to  final  decrees  "  in  causes  of  admiralty  and  maritime  jurisdiction ; " 
whence  it  follows  that  the  proceeding  of  the  circuit  court  on  a  writ  of  habeas 
corpus  cannot  be  comprehended  within  either  of  the  three  classes  of  cases  to 
which  a  writ  of  error  is  confined  by  the  terms  of  the  twenty-second  section  of 
the  judiciary  act. 

The  provisions  of  the  twenty-third  and  twenty-fourth  sections  lead  to  the 
sama  conclusion,  by  pointing  only  to  those  cases  in  which  an  execution  can 
issue,  or  be  superseded  by  the  writ  of  error,  and  where,  upon  affirmance,  the 
court  may  decree  just  damages  to  the  respondent  in  error  for  Ifis  delay,  and 
single  or  double  costs  at  their  discretion ;  and  by  directing  the  mode  of  pro- 
ceeding by  the  supreme  court  on  affirming  or  reversing,  and  sending  a  special 
mandate  to  the  circuit  court,  to  award  execution  thereupon  (vide  1  Story,  61), 
which  will  be  hereafter  considered  in  connection  with  the  twenty-fifth.  An 
application  of  these  provisions  to  a  writ  of  error  on  a  writ  of  habeas  corpus 
makes  it  manifest  that  the  law  contemplated  no  such  case ;  no  execution  issues, 
tbe  order  for  recommitment  or  to  give  bail,  or  for  a  discharge,  cannot  be  super- 
seded; no  damages  can  accrue  by  delay,  and  no  mandate  for  execution  can  be 
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awarded,  for  no  final  judgment  exists  on  which  an  execution  could  issue.  If 
it  had  been  intended  to  embrace  a  habeas  corpus^  some  provision  appropriate  to 
the  case  would  have  been  made;  its  entire  omission  affords  the  most  conclusive 
evidence  to  the  contrary ;  or  if  anything  is  wanting  to  remove  all  doubt,  it  will 
be  found  in  the  nature  and  object  of  this  great  writ,  this  constitutional  privi- 
lege. It  was  designed  to  afford  a  speedy  remedy  to  a  party  unjustly  accused 
of  a  crime,  without  obstructing  or  delaying  public  justice;  both  of  which  ob- 
jects would  be  defeated  by  the  delays  consequent  upon  a  writ  of  error,  as  it 
may  be  taken  out  by  either  party ;  if  it  can  be  by  one,  the  court  can  make  no 
distinction  between  them,  as  it  is  a  writ  of  right.  Vide  7  Wheat.,  42.  For 
these  reasons,  I  am  fully  convinced  that  no  writ  of  error  can  be  issued  by  this 
or  a  circuit  court,  under  the  authority  of  the  judiciary  act,  to  revise  a  proceed- 
ing on  a  writ  of  habeas  carpus^  by  any  judge  or  court  of  the  United  States ;. 
the  next  inquiry  is  whether  it  can  issue  on  a  similar  proceeding  in  a  state 
court. 

By  the  twenty-fifth  section  it  is  provided  "  that  a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  law  or  equity  of  a  state,  in  which  a  decision 
of  the  suit  could  be  had,"  etc.  (enumerating  the  particular  classes  of  cases),. 
"  may  be  re-examined,  and  reversed  or  affirmed  in  the  supreme  court  of  the 
United  States,  upon  a  writ  of  error,"  etc.,  '*  in  the  same  manner  and  under  the 
same  regulations,  and  the  writ  shall  have  the  same  effect,  as  if  the  judgment 
or  decree  complained  of  had  been  rendered  or  passed  in  a  circuit  court ;  and 
the  proceeding  upon  the  reversal  shall  be  the  same,  except  that  the  supreme 
court,  instead  of  remanding  the  cause  for  a  final  decision  as  before  provided^ 
may,  at  their  discretion,  if  the  cause  has  once  been  remanded  before,  proceed 
to  a  final  decision  of  the  same,  and  award  execution."  1  Story,  61,  62;  1 
Wheat.,  363.  This  section  differs  from  the  twenty-second  only  in  using 
the  term  "  any  suit "  in  place  of  "  civil  actions,"  the  effect  of  which  is  that 
the  writ  of  error  lies  to  remove  an  indictment  from  a  state  court,  as  held 
in  Cohens  v.  Virginia,  6  Wheat.,  390,  391,  407,  410,  etc.,  and  to  a  prohibition, 
in  Weston  v.  The  City,  etc.,  of  Charleston,  2  Pet.,  463,  464;  but  the  nature  of 
the  judgment  to  be  re-examined  is  the  same  —  it  must  be  a  final  one.  The 
twenty -third  section  applies  to  the  writ  of  error  to  a  state  court,  in  all  respects 
as  to  a  circuit  court.  So  does  the  twenty -fourth,  unless  so  far  as  its  provisions 
come  within  the  exception  of  the  twenty -fifth,  which  it  becomes,  necessary  to 
consider.  The  twenty-fourth  section  directs  that  when  a  judgment  or  decree 
of  the  circuit  court  shall  be  reversed  by  the  supreme  court,  it  shall  proceed  to 
render  such  judgment  or  pass  such  decree  as  the  circuit  court  should  have  ren- 
dered or  passed ;  except  when  the  reversal  is  in  favor  of  the  plaintiff  or  peti- 
tioner in  the  original  suit,  and  the  damages  to  be  assessed  or  matter  to  be 
decreed  are  uncertain,  in  which  case  they  shall  remand  the  cause  for  a  final 
decision.  And  the  supreme  court  shall  not  issue  execution  in  causes  that  are 
removed  before  them  by  writs  of  error,  but  shall  send  a  special  mandate  to  the 
circuit  court  to  award  execution  thereupon. 

Connecting  this  section  with  the  exception  in  the  twenty-fifth,  we  have  the 
precise  case  provided  for  in  the  latter;  "  where  the  damages  to  be  assessed" 
(in  a  suit  of  law),  "or  the  matter  to  be  decreed"  (in  a  suit  of  equity),  "are  un- 
certain," then  the  supreme  court  may  "  proceed  to  a  final  decision,  and  award 
execution,"  if  the  cause  had  been  before  remanded.  Now  it  is  most  evident 
that  neither  the  exception  in  the  twenty-fourth  or  twenty-fifth  section  can 
applv  to  a  proceeding  on  the  writ  of  habeas  corpus^  for  two  conclusive  rea- 
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sons:  1.  That  if  the  reversal  is  in  favor  of  the  petitioner  or  plaintiff  in  this 
writ,  there  are  no  damages  to  be  assessed,  nor  any  matter  to  be  decreed  which 
is  uncertain ;  the  judgment  to  be  rendered  is  certain,  and  can  be  none  other 
than  for  the  discharge  of  the  prisoner  on  or  without  bail ;  and  is  not,  nor  can 
be,  a  final  decision  of  the  cause.  2.  The  original  suit  is  on  the  warrant  of 
commitment,  and  a  decision  which  precedes  the  application  for  the  writ  of 
habeas  corpus;  the  issuing  of  which,  and  the  proceeding  upon  it,  are,  as  has 
been  held  uniformly  by  this  court,  the  exercise  of  appellate  jurisdiction  and 
power. 

A  third  reason  is  equally  apparent  in  both  sections,  the  final  judgment  must 
have  been  one  on  which  an  execution  could  be  awarded  by  the  circuit  court  on 
a  special  mandate  from  this,  under  the  twenty-fourth ;  or  by  this  court,  in  a 
case  coming  within  the  exception  of  the  twenty-fifth;  and  in  either  case  there 
must  have  been  a  final  decision  of  the  cause  before  any  execution  could  be- 
awarded.  The  terms  "original  suit"  and  "cause"  are  used  in  the  same  sense 
in  the  twenty-fourth  section ;  so  in  the  twenty-fifth,  "suit"  and  "the  cause"" 
mean  the  same  thing;  both  terms  referring  to  the  final  action  of  this  court, 
whether  they  "  remand  the  cause  for  a  final  decision  "  by  the  circuit  court,  and 
send  them  a  special  mandate  to  award  execution  under  the  twenty-fourth,  or 
themselves  "  proceed  to  a  final  decision  of  the  same  (the  cause),  and  award  exe- 
cution," under  the  twenty-fifth  section. 

These  considerations  bring  this  inquiry  to  a  narrow  space,  presenting  to  my 
mind  stronger  objections  to  the  jurisdiction  of  this  court  over  the  present  case 
than  would  apply  to  a  writ  of  error  to  a  court  of  the  United  States,  while  all 
the  reasons  which  apply  in  the  latter  case  operate  with  full  force  on  this,  un- 
less some  distinction  can  be  found  between  the  terms  "civil  actions"  and  "any 
suit,"  or  "  the  cause,"  in  which  a  final  judgment  has  been  rendered,  which 
wrll  justify  a  writ  of  error  to  a  state  court,  in  a  case  where  it  would  not  lie  to 
a  court  of  the  United  States,  by  reason  of  its  not  being  a  final  decision  or 
judgment,  or  on  any  other  ground  than  that  it  was  not  a  civil  action.  The 
only  distinction  between  the  two  classes  of  cases  consists  singly  in  this:  that 
the  term  "  any  suit,"  in  the  twenty-fifth  section,  is  broader  than  the  term 
"civil  actions,"  etc.,  in  the  twenty-second;  whereby  criminal  cases  may  be  re- 
vised by  this  court  on  a  writ  of  error  to  a  state  court,  though  they  are  ex- 
cluded from  the  appellate  jurisdiction  of  this  over  circuit  courts,  unless  they 
are  certified  by  a  circuit  court,  on  a  division  of  opinion  between  the  judges 
thereof,  under  the  sixth  section  of  the  act  of  1802  (2  Stats,  at  Large,  159;  2 
Story,  866),  if  such  action  as  is  therein  prescribed  can  be  called  the  exercise  of 
appellate  power,  and  not  a  mere  special,  statutory  authority. 

In  following  to  its  consequences  the  settled  principle  of  this  court,  that,  in 
issuing  and  acting  upon  a  writ  of  habeas  corpus  under  the  fourteenth  section,, 
it  is  by  appellate  power,  it  will  appear  that  the  reasons  for  so  considering  this 
power  are  most  conclusive  against  the  exercise  of  their  appellate  jurisdiction 
over  writs  of  error  to  the  proceedings  of  a  state  or  circuit  court,  on  such  a  writ 
issued  by  either.  In  defining  appellate  power  in  such  cases,  the  court  say : 
"  It  is  the  revision  of  a  decision  of  an  inferior  court,  by  which  a  citizen  has 
been  committed  to  jail;"  the  question  on  a  habeas  corpus  is  "always  distinct 
from  that  which  is  involved  in  the  cause  itself  (4  Cranch,  101);  these  questions 
are  separated  and  may  be  decided  by  different  courts."  "  The  decision  that 
the  individual  shall  be  imprisoned  must  always  precede  the  application  for  the 
writ  of  habeas  corpvs;  and  this  writ  must  always  be  fcr  the  purpose  of  revising 
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that  decision,  and  therefore  appellate  in  its  nature."  Id.,  101.  The  case  on  a 
habeas  corpua  is  "a  mere  inquiry,  etc.,  whether  the  accused  shall  be  discharged 
or  held  to  bail."  Id.,  125.  The  law  which  gives  authority  to  issue  the  writ 
defines  its  object,  "  for  the  purpose  of  inquiring  into  the  cause  of  commitment " 
(3  Pet.,  201),  "its  legality  and  the  sufficiency  of  that  cause."  [Id.,  202. 
"  Considering,  then,  as  we  do,  that  we  are  but  revising  the  effect  of  the  process 
awarded  by  the  circuit  court  under  which  the  prisoner  is  detained,  we  cannot 
say  that  it  is  the  exercise  of  an  original  jurisdiction." 

A  discharge  under  this  writ  discharges  the  party  only  from  such  process  and 
not  "from  any  other  process  under  the  same  indictment"  (9  Pet,  710),  or  a 
new  one.  4  Cranch,  136.  Let,  then,  whatever  term,  action,  case,  cause,  suit,  be 
given  to  a  writ  of  habeas  corpus^  and  the  proceedings  upon  it;  let  the  final  ac- 
tion of  the  court  upon  it  be  called  a  decision,  an  award,  a  judgment,  or  order, 
the  character  or  nature  of  either,  and  the  effect,  are  the  same;  nothing  is  re- 
vised but  the  process  of  arrest  and  the  decision  on  which  the  process  issued  and 
the  arrest  is  made;  the  inquiry  is  limited  to  the  cause  of  commitment;  and 
every  question  arising  is  always  so  distinct  from  "  the  cause  itself,"  that  this 
inquiry  can  be  determined  by  one  court  and  the  cause  by  another. 

There  can,  then,  be  no  final  decision  of  "  any  suit,"  the  "  original  suit,"  or 
"  the  cause,"  on  a  writ  of  habeas  corpus;  the  subject  matter  in  controversy  re- 
mains unaffected  by  the  mere  inquiry  into  the  cause  of  commitment,  its  suffi- 
ciency, or  the  legality  of  the  process,  as  fully  as  if  no  habeas  corpus  had  been 
issued;  any  judgment  rendered  by  any  court  affects  only  the  process;  nor  can 
it  be  in  any  sense  deemed  a  "final  judgment  in  a  suit,"  on  "  the  cause  itself," 
or  "  a  final  decision  of  the  same,"  so  as  tp  make  it  cognizable  in  this  court,  by 
any  appellate  jurisdiction,  on  a  writ  of  error  to  a  circuit  court  under  the  twenty- 
second,  or  a  state  court  under  the  twenty-fifth  section  of  the  judiciary  act. 

Another  objection  equally  fatal  to  the  writ  of  error  in  this  case  is,  that 
though  the  awarding  the  writ  of  habeas  carpets  is  a  matter  of  right,  and  "  is 
granted  ex  dehitojustUicBy^  yet  the  action  of  the  court  is  governed  by  its  sound 
discretion,  exercised  on  the  whole  circumstances  of  the  case,  according  to  which 
"  the  relief  is  allowed  or  refused  on  a  motion."  But  a  rule  or  order  denying 
the  motion  is  not  a  judgment;  "  it  is  only  a  decision  on  a  collateral  or  interloc- 
utory point,  which  has  never  been  deemed  the  foundation  of  a  writ  of  error," 
which  lies  "only  upon  a  final  judgment  or  determination  of  a  cause."  "A 
very  strong  case  illustrating  the  doctrine  is  that  error  will  not  lie  to  the  re- 
fusal of  a  court  to  grant  a  peremptory  mandamus^'*  etc.,  as  held  by  the  house 
of  lords  (vide  6  Pet.,  656,  657);  and  cases  cited,  9  Pet.,  4,  6.  No  principle  is 
or  can  be  better  settled  by  this  court,  than  that  no  writ  of  error  lies  upon  any 
proceeding  in  a  cause  d(  p:)nding  on  the  discretion  of  the  court.  1  Pet.,  168; 
6  Pet.,  217,  656;  7  Pet.,  i49;  13  Pet.,  15.  There  can  be  no  case  more  pecul- 
iarly and  exclusively  of  that  description  than  one  involving  only  the  question 
of  discharge  or  recommitment  on  a  habeas  corpus^  which  is  declared  to  be  "  the 
appropriate  process"  for  that  purpose.  4  Cranch,  100.  "A  mere  inquiry, 
without  deciding  upon  guilt "  (id.,  125),  "  always  distinct  from  the  question, 
whether  he  shall  be  convicted  or  acquitted"  (id.,  101),  and  directed  only  to 
process  (7  Pet.,  573;  9  Pet.,  710),  not  to  the  final  determination  of  the  cause 
(6  Pet.,  657),  but  to  a  decision  on  a  mere  interlocutory,  collateral  point,  cau- 
tiously excluded  from  revision  on  error,  by  the  judiciary  act. 

The  same  result  is  found  in  "  the  principles  and  usages  of  (the  common)  law," 
as  laid  down  in  the  time  of  Coke,  without  a  single  deviation  to  this  time.    In 
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8  Co.,  127J,  128a,  it  was  declared  that  no  writ  of  error  could  lie  upon  a  habeas 
corpus^  because  it  was  festium  remedium.  S.  P.,  Strange,  539.  It  will  not  lie 
upon  a  writ  of  procedendo;  the  refusal  of  a  prohibition  or  mandamus  for  the 
party  shall  not  be  hung  up  on  error  (Strange,  391,  54:3),  nor  on  a  judgment 
qiLod  computet;  in  account,  quod  partitio  fiat;  in  partition,  by  default  in  tres- 
pass; on  awards  of  inquiry;  on  awards  interlocutory,  and  not  definitive,  nor  till 
the  "last  judgment"  is  rendered,  on  "all  the  matter  within  the  original,"  the 
"  whole  matter  of  the  cause ; "  because  till  then  judgment  or  award  is  not  final. 
11  Co.,  38J-40a.  Vide  Com.  Dig.,  Pleader,  Error,  B.  When  an  interlocutory 
judgment  or  award  works  a  forfeiture,  then  error  lies  to  be  relieved  therefrom. 
11  Co.,  41a.  But  this  is  only  an  exception  to  a  universal  rule,  that  error  lies 
only  on  a  final  judgment  which  determines  the  whole  subject  matters  in  a 
cause,  from  which  this  court  has  never  yet  departed,  by  any  direct  adjudication 
in  error  under  either  the  twenty-second  or  the  twenty-fifth  sections  of  the 
judiciary  act,  or  on  the  rules  of  the  common  law. 

That  the  course  of  opinions  delivered  in  this  case  by  the  majority,  if  not  all 
the  other  judges,  is  different  from  mine,  is  apparent ;  but,  as  no  judgment  has 
been  rendered  by  the  court,  this  point  cannot  be  judicially  settled ;  it  is  yet 
open  to  argument  by  counsel  whenever  a  similar  case  arises,  and  of  consequence 
remains  open  for  the  consideration  of  this  court  or  any  of  its  members,  here  or 
elsewhere,  as  it  has  hitherto  been  considered.  My  reference  to  the  judiciary 
act  and  the  opinions  of  this  court  have  been  more  in  detail  than  to  the  principles 
of  the  common  law  or  the  adjudged  cases,  because  the  former  appeared  to  mo 
to  be  conclusive  as  to  what  the  law  of  the  land  and  of  the  court  has  been,  is,  and 
ought  to  be  in  future.  If  it  admitted  of  doubt  as  to  the  latter,  it  sufficed  for 
the  case  to  show,  by  a  brief  reference,  what  the  common  law  has  been  for  cen- 
turies, and  now  is,  without  ever  so  far  departing  from  what  I  deem  my  judicial 
duty  as  to  even  inquire  what  it  ought  to  be,  as  if  it  was  in  my  power  to  abro- 
gate or  vary  from  its  rules  on  this  or  any  other  subject.  When  a  point  is 
decided  by  the  adjudged  cases  or  laid  down  as  settled  in  the  books  of  acknowl- 
edged authority,  I  take  it,  and  feel  bound  to  act  upon  it,  as  the  common  law, 
which  is  infused  into  our  jurisprudence,  unless  some  act  of  congress,  some  local 
law,  or  some  decision  of  this  court,  prescribes  another  rule.  When  this  court 
declare  that  "we  are  entirely  satisfied  to  administer  the  law  as  we  find 
it "  (7  Wheat.,  45 ;  3  Wheat.,  209),  I  feel  bound  to  endeavor  to  find,  and,  when 
found,  to  follow  it  in  all  its  course;  and,  in  searching  among  the  fountains 
rather  than  the  rivulets  of  the  law  for  its  true  principle,  I  have  found  no  safer 
guide  than  its  forms,  which,  from  ancient  times,  have  embodied  and  preserved, 
unchanged,  those  principles  which  time  has  consecrated  by  the  certainty  of  the 
law,  and  the  security  and  repose  which  an  adherence  to  its  rule  affords  to  the 
rights  of  property  and  person. 

Forms  of  writs,  process,  proceedings  in  suits,  judgments  and  executions,  in 
all  their  various  applications  to  matters  of  jurisprudence,  were  devised  of  old, 
and  are  yet  followed  in  order  to  practically  apply  the  rules  and  principles  of 
the  law  they  enforce  upon  persons,  property  and  rights  of  all  description;  and 
when  these  forms  are  overlooked,  the  principles  to  which  they  give  life,  activity 
and  effect  will  be  forgotten  or  disregarded ;  nor  is  there  a  more  effectual  mode 
of  producing  both  results  than  at  this  day  to  look  beyond  those  rules  which 
have  prevailed  for  centuries,  and  been  respected  as  the  landmarks  of  the  law, 
to  the  reasons  on  which  they  were  originally  founded,  of  which  this  case  affords 
a  strong  illustration.  It  is  admitted  that  in  the  whole  course  of  the  common 
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law  there  is  no  one  precedent  of  a  writ  of  error,  upon  the  proceeding  on  a  writ 
of  haheas  corpus;  yet  it  has  been  earnestly  contended  at  the  bar  that  error  lies 
in  SQoh  case  on  general  principles,  and  that  the  contrary  course  of  the  English 
courts  has  arisen  from  the  mere  omission  to  enter  on  the  proceeding  by  Tiabeas 
corpvs  the  purely  technical  words,  ideo  consideratum  est^  in  the  order  or  award 
made  by  the  court.  Had  the  learned  counsel  of  the  relator  disclosed  to  the 
court  the  result  of  an  inquiry  why  these  (so  called)  technical  words  were 
deemed  so  important,  the  reasons  would  have  been  found  to  be  most  decisive  in 
a  case  of  habeas  corpxia  or  mandamus;  for  before  the  statute  of  no  record 

was  made  of  the  proceedings  on  those  writs,  no  judgment  was  rendered  on 
them,  and  consequently  there  was  no  record  to  remove  from  an  inferior  to  a 
superior  court  bj'  a  writ  of  error. 

The  omission  of  the  term  ideo  consideratunh  est,  which  is  the  appropriate 
and  only  form  known  to  the  common  law  to  denote  the  judgment  of  a  court, 
on  a  matter  of  record,  in  contradistinction  to  an  order  or  award  in  granting  or 
refusing  a  motion,  was  deemed  good  evidence  that  the  law  did  not  recognize  a 
decision  in  which  these  words  were  not  used  as  a  final  judgment  on  which  a 
writ  of  error  could  be  brought;  especially  when,  by  the  common  law,  such  a 
decision  was  not  made  a  matter  of  record  or  so  considered.  However  these 
reasons  may  operate  on  the  minds  of  others,  they  satisfy  mine  that  they  are 
founded  in  the  best  established  principles  of  the  common  law;  and  that,  wlien 
they  are  not  found  in  the  forms  it  has  adopted  to  denote  the  action  of  a  court 
on  a  matter  before  them,  their  decision  is  not  a  judgment  of  record,  cognizable 
in  error,  or,  in  the  words  of  Coke  and  this  court,  "  that,  without  a  judgment  or 
an  award  in  the  nature  of  a  judgment,  no  writ  of  error  doth  lie"  (6  Pet.,  656); 
nor  on  decisions  on  motions  '^addressed  to  the  sound  discretion  of  the  court, 
and  as  a  summary  relief,  which  the  court  is  not  compallable  to  allow."  Id.,  657. 
The  refusal  to  quash  an  execution  is  not  in  the  sense  of  the  common  law  a 
judgment,  much  less  a  final  judgment.  It  is  a  mere  interlocutory  order.  Even 
at  the  common  law,  error  lies  only  from  a  final  judgment;  and  by  the  express 
provisions  of  the  judiciary  act,  etc.,  §  22,  a  writ  of  error  lies  in  this  court  only 
on  final  judgments.  Id.  A  writ  of  error  will  not  lie  to  a  writ  of  error  coram 
vobis,  granted  by  the  circuit  court  to  correct  its  own  errors ;  "  it  is  subject  to 
the  same  exceptions  which  have  always  been  sustained  in  this  court,  against 
revising  the  interlocutory  acts  and  orders  of  the  inferior  courts."  7  Pet.,  147; 
1  Pet.,  340.  "  It  is  not  one  of  those  remedies  over  which  the  supervising  power 
of  this  court  is  given."  Id.,  148.  "  The  writ  of  error  (coram  vobisj  was  but  a 
substitution  for  a  motion  in  the  court  below."  Id.  No  judgment  in  the  cause 
is  brought  up  by  the  writ,  but  merely  a  decision  on  a  collateral  motion,  which 
may  be  renewed.  7  Pet.,  149 ;  8.  P.,  9  Wheat.,  578,  cited.  In  both  cases  the 
writ  of  error  was  dismissed,  "  because  it  was  a  case  proper  for  the  exercise  of 
that  discretion,  and  not  coming  within  the  description  of  an  error  in  the  prin- 
cipal judgment."  Id.  "The  decision  of  the  court  upon  a  rule  or  motion 
is  not  of  that  character  "  (a  final  judgment).  This  point,  which  is  clear  by  the 
words  of  the  (judiciary)  act,  has  been  often  adjudged  by  this  court."  The 
cases  in  6  Pet.,  648,  and  9  Pet.,  4,  are  noted  with  approbation,  and  their  prin- 
ciples reaffirmed.  Vide  9  Pet.,  602.  These  are  the  reasons  why  a  writ  of  error 
will  not  lie  at  common  law,  or  under  the  judiciary  act,  in  ^uch  cases;  and  these 
are  the  general  principles  of  all  law,  and  the  foundation  of  the  universal  rule, 
that,  where  power  is  given  to  any  tribunal,  to  be  exercised  at  its  discretion, 
whether  it  is  legislative,  executive,  judicial  or  special,  the  decision  of  such  tri- 
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bunal  is  revlsable  only  by  some  other  tribunal  to  which  a  supervisory  power  U 
given.  6  Pet.,  729,  730;  S;  P.,  7  Cranch,  42,  etc.;  1  Pet.,  340;  2  Pet.,  163;  3 
Pet.,  203 ;  10  Pet.,  472,  etc. ;  12  Pet.,  611.  The  forms  and  modes  of  expression, 
by  which  any  tribunal  pronounces  its  discretion  to  have  been  exercised,  does 
not  aflfect  the  nature  or  character  of  its  decision ;  that  depends  on  what  it  has 
decided,  and  its  effect;  whether  it  is  a  final  judgment  or  an  interlocutory  one; 
or  a  mere  summary  order,  direction,  or  decision,  on  a  rule  or  motion,  which  is 
not  in  law  a  judgment,  though  it  may  be  expressed  in  the  words  appropriate  to 
a  judgment.  The  law  looks  to  the  thing  done  as  the  true  test  of  whether  it  is 
cognizable  in  error.  To  make  it  so,  there  must  be  a  consideration  of  the  record 
on  the  matter  of  law,  not  of  discretion;  a  final  judgment  of  the  whole  matters 
of  law  in  the  suit,  by  determining  the  controversy  and  the  cause,  which,  by  the 
forms  of  the  common  law,  always  is  expressed  in  the  dead  language  of  the  old 
forms  of  judgment,  idea  conaideratum  est,  which  has  exposed  this  term  to  the 
imputation  of  technicality;  but  when  its  sense  and  meaning  is  expressed  in  the 
living  language  of  this  court,  and  applied  to  the  varied  subjects  and  modes  of 
its  action,  a  very  .different  character  must  be  attributed  to  the  significant  and 
appropriate  terms  in  which  their  decision  is  announced,  according  to  the  case 
before  them. 

Thus,  in  awarding  the  writ  of  /labeas  corpus^  "  the  motion  is  granted  "  (4 
Cranch,  101);  or,  "on  consideration  of  the  petition,"  etc.  "Whereupon  it  is 
considered,  ordered,  and  adjudged,  that  a  writ  of  habeas  corpus  be  forthwith 
granted,"  etc.  7  Pet.,  583.  So,  where  the  party  is  discharged :  "  It  is  there- 
fore the  opinion  of  the  court,"  etc.,  "  that  there  is  not  sufficient  evidence,"  eta, 
"to  justify  his  commitment"  (id.,  134);  "andj  therefore,  as  the  crime  has  not 
been  committed,"  the  court  can  only  direct  them  to  be  discharged.  Id.,  136. 
Or,  after  reciting  the  return  of  the  marshal:  "On  consideration  whereof,"  etc., 

"it  is  now  here  considered,"  etc.,  that be  discharged  from  the  writs  "in 

the  said  return  mentioned  "  (7  Pet.,  585) ;  in  other  words,  the  motion  is  granted. 
On  the  refusal  to  award  the  habeas  corpus:  "On  consideration  of  the  rule 
granted  in  this  case,"  etc.,  "it  is  considered,  ordered,  and  adjudged  by  the 
court,  that  the  rule  be  discharged,  and  that  the  prayer  of  the  petitioner  for  a 
writ  of  habeas  corpus  be  and  the  same  is  hereby  refused."  3  Pet.,  209.  Or, 
"  Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  motion  be  overruled." 
"  Writ  denied."  7  Wheat.,  45.  "  The  rule,  therefore,  to  show  cause  is  denied, 
and  the  motion  for  the  habeas  corpus  is  overruled  "  (9  Pet.,  710) ;  the  motion  is 
not  granted.  When  this  court  decides  on  a  certificate  of  division  of  opinion  of 
the  judges  of  a  circuit  court,  the  form  is:  "This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record,"  etc.,  "on  the  questions  and  points,"  etc.,  "certified 
to  this  court.  On  consideration  whereof,  it  is  the  opinion  of  this  court,"  that, 
etc.  (3  Pet.,  189),  the  point  is  decided.  On  an  appeal  in  a  suit  in  equity: 
"This  cause  came  on,"  etc.,  on  "consideration  whereof,  it  is  ordered  and 
decreed,"  eta  3  Pet.,  221.  On  a  writ  of  error  to  a  circuit  court:  "  This  cause 
came  on  to  be  heard  on  the  transcript  of  the  record,  etc.,  on  consideration 
whereof,  it  is  ordered  and  adjudged  by  the  court,"  etc.  3  Pet.,  241.  On  a 
writ  of  error  to  a  state  court:  "This  cause,"  etc.,  "on  consideration  whereof, 
it  is  considered  and  declared,"  eta  "  It  is  therefore  considered  and  adjudged," 
etc.  (3  Pet.,  267);  or,  "on  consideration  whereof  it  is  ordered  and  adjudged," 
etc.  (3  Pet.,  291),  that  the  decree  or  judgment  be  reversed  or  affirmed.  On  a  rule 
to  show  cause  why  a  mandamus  should  not  issue :  "  On  consideration  whereof  it 
is  now  here  considered  and  ordered  by  this  court,  tliat  the  rule  prayed  for  be 
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and  is  hereby  granted."  6  Pet.,  776.  On  the  motion  for  a  peremptory  man^mtM 
after  the  return:  ^^The  court  doth,  therefore,  direct  that  a  mandamus  be 
awarded,"  etc.  (7  Pet.,  648);  or,  "  On  consideration  of  the  rule,  etc.,  it  is  now 
here  considered,  ordered  and  adjudged  by  this  court."  8  Pet.,  304-306.  On  a 
motion  for  an  attachment  for  not  obeying  a  peremptory  ^nandamus:  "  The 
motion  is  dismissed."  8  Pet.,  690.  On  refusal  to  grant  the  rule  to  show  cause: 
"  The  rule  is  therefore  refused  "  (11  Pet.,  174) ;  or,  on  a  motion  for  a  mandamus 
being  denied :  "  On  consideration  of  the  motion,  etc.,  it  is  now  here  ordered 
and  adjudged,"  and  *'the  same  is  hereby  overruled "  (12  Pet,  344,  475);  or, 
"  The  motion  for  the  mafidamus  is  denied."  13  Pet.,  290.  In  applying  these 
varied  forms  to  the  substance,  it  is  apparent  that  this  court  adheres  to  those  of 
the  common  law  and  its  principles,  having,  it  is  true,  less  regard  to  mere  terms, 
but  leaving  no  difficulty  in  ascertaining  their  meaning  in  their  use  and  applica- 
tion to  their  action  on  the  case  before  them.  Thus,  in  deciding  on  a  rule  or  mo- 
tion, in  a  case  of  a  habeas  corpus  or  Tnandamus^  they  use  or  omit,  as  the  case 
may  be,  the  terms  appropriate  to  a  judgment,  or  those  of  a  mere  order  direct- 
ing or  declaring  the  result  of  their  opinion ;  yet,  on  referring  to  the  subject 
matter  which  they  have  decided,  the  court,  in  using  the  terms  denoting 
judgment,  always  conclude,  on  consideration  of  the  rule,  motion,  petition  or 
return,  and  never  leave  their  action  open  to  any  doubt  as  to  the  character  of 
their  decision,  whether  it  finally  disposes  of  the  cause  or  is  a  mere  summary 
order  on  some  matter  of  an  intermediate  nature.  But  when  the  court  proceeds 
to  render  a  final  decree  or  judgment  on  an  appeal  or  writ  of  error,  it  is  always 
done  in  the  appropriate  language  of  judgment:     ^^ This  cause  came  on  to  be 

heard  on  the  transcript  of  the  record  of  the court,  etc.,"  on  consideration 

whereof,  etc.,  showing  that  they  act  upon  the  cause  itself,  on  a  judicial  inspec- 
tion of  the  record,  and  decide  on  all  the  matters  of  law  therein  contained 
(5  Pet.,  199),  and  not  on  preliminary  matters  which  leave  the  cause  undecided. 
This  action  is  also  on  a  final  judgment  or  decree  of  the  court  below,  which 
decided  the  whole  cause,  and  would  have  been  conclusive  on  it,  had  no  appeal 
or  writ  of  error  been  taken,  or  if  the  law  had  allowed  none ;  the  appellate 
power  can  act  only  on  such  decrees  and  judgments;  in  appeals  it  acts  on  the 
facts  as  well  as  the  law  of  the  case ;  in  writs  of  error  it  acts  only  on  the  mat- 
ters of  law.  1  Wheat.,  335;  2  Wheat.,  142;  6  Pet.,  49;  7  Pet.,"' 149,  282;  12 
Pet,  331;  13  Pet.,  164. 

These  forms  lead  to  the  true  rules  and  principles  of  law  which  are  the  test 
of  what  judgments,  decrees,  orders  or  awards  in  the  nature  thereof  are  cogni- 
zable in  error,  and  what  are  not;  what  are  so,  has  been  seen;  what  are  not, 
is  most  distinctly  declared  by  this  court.  "  We  have  only  to  say  that  a  judge 
must  exercise  his  discretion  in  those  intermediate  proceedings  which  take  place 
between  the  institution  and  the  trial  of  a  suit ;  and  if,  in  the  performance  of 
his  duty,  he  acts  oppressively,  it  is  not  to  this  court  that  application  is  to  be 
made"  (8  Pet,  590;'  S.  P.,  9  Pet,  604);  "  the  appropriate  redress,  if  any,  is  to 
be  obtained  by  an  appeal  after  the  final  decree  shall  be  had  in  the  cause."  13 
Pet.,  408. 

No  language  can  ap[)ly  more  forcibly  to  a  proceeding  on  the  writ  of  habe^is 
corpus.  It  is  intermediate  between  the  institution  and  trial  of  the  suit  or 
prosecution;  it  is  within  the  discretion  of  the  court  to  remand  or  discharge; 
their  order  therein  is  interlocutory  in  its  nature,  not  definitive  of  the  suit,  but  on 
the  mere  collateral  questions  of  bail,  commitment,  or  discharge  from  process  of 
arrest;  and  whether  terms  of  judgment  are  used  or  omitted  in  granting  or  re- 

804 


JURISDICTION  OVER  STATE  COURTS.  §  1029, 

fusing  the  motion,  the  substance  is  the  same;  no  final  judgment  in  the  suit  is 
or  can  be  rendered ;  it  remains  open  for  trial  as  fully  as  before  the  habeas  cor- 
pus was  awarded. 

The  cases  in  this  court  on  habeas  corpus  are  decisive  of  the  point  that  no 
order  or  judgment  rendered  in  them  are  final  in  their  nature  or  eflfect ;  and  in 
the  very  common  and  familiar  case  of  a  question  of  freedom  or  slavery,  which 
is  decided  on  the  writ  of  habeas  corpus  on  a  motion  to  discharge,  it  has  never 
been  doubted  that  the  question  of  right  was  perfectly  upon  a  writ  of  hornine 
replegi-ando^  let  the  decisions  on  the  habeas  corpus  have  been  either  way. 

On  the  review  of  the  forms  and  principles  of  the  common  law,  as  adopted 
by  this  court,  there  is  (as  is  admitted)  no  precedent  of  a  writ  of  error  on  a 
habeas  corpus  being  sustained,  which  is  powerful  evidence  that  no  principle 
exists  which  can  justify  it;  while  those  which  are  unquestioned  forbid  it;  and 
I  am  utterly  unable  to  comprehend  by  what  sound  rule  of  jurisprudence  pre- 
scribed to  the  courts  of  the  United  States,  a  double  appellate  power  in  the 
same  court  ever  can  be  exercised  over  the  same  suit  and  the  same  subject  mat- 
ter.    1.  By  the  writ  of  habeas  corpus  ad  subjiciendum,,     2.  By  writ  of  error. 

When  appellate  power  is  once  exerted,  it  is  spent  by  the  judgment  of  the 
appellate  court,  unless  another  court  is  authorized  to  revise  such  judgment;  if 
a  circuit  court  exerts  this  power  by  a  writ  of  habeas  corpus^  and  the  granting 
or  refusing  the  motion  to  discharge  is  a  final  judgment  and  decision  of  the 
cause, it  follows  that  it  is  not  a  case  for  this  writ;  for  if  the  defendant  is  re- 
manded to  custody,  he  is  in  on  an  execution  of  the  judgment;  or  if  he  is  dis- 
charged, he  cannot  be  again  arrested  on  the  same  process;  the  writ  does  not  lie 
when  he  is  at  large  without  bail;  if  under  bail,  that  is  imprisonment  in  law. 
On  the  contrary,  if  the  order  for  recommitment,  or  discharge,  is  not  a  final 
judgment  in  the  suit,  it  is  interlocutory,  in  an  intermediate  proceeding,  depend- 
ing on  the  discretion  of  the  court  in  deciding  a  collateral  point,  leaving  the 
points  and  matters  of  law,  on  which  the  last  and  final  judgment  is  to  be  ren- 
dered, entirely  open ;  and  of  consequence  presenting  no  matter  to  which  a  writ 
of  error  can  attach  by  excluding  from  the  cognizance  of  the  appellate  court 
the  only  questions  which  it  can  revise.  In  the  first  case  a  writ  of  error  lies, 
and  in  the  second  the  great  writ  of  hxibeas  corpus  lies,  if  any  appellate  power 
can  reach  the  suit  in  that  state  of  things;  the  suit  or  cause  is  the  same,  whether 
the  party  remains  in  prison  under  the  original  commitment,  or,  after  being 
brought  up  on  that  writ,  he  is  remanded  by  the  court;  if  this  exercise  of  its 
discretion  is  revisable  by  any  other  court,  it  must  be  by  a  revision  of  the  same 
subjects  which  had  been  before  revised.  The  "  cause  of  commitment,"  its  "  le- 
gality," its  "sufficiency,"  "the  nature  and  circumstances  of  the  oifense,  the 
evidence,  and  the  principles  and  usages  of  law,"  are  the  subject  matters  of  such 
revision  by  appellate  power  on  any  writ  whatever;  of  error,  if  the  judgment  is 
final ;  of  habeas  corpus^  if  it  is  only  interlocutory  or  collateral ;  or  (no  judgment 
at  all)  if  the  granting  or  denying  the  motion  is  a  mere  intermediate  proceeding, 
by  summary  order.  But  if  a  second  writ  of  habeas  corpus  is  not  grantable  to 
relieve  the  party  from  even  the  oppression  of  the  court  in  remanding  him  on 
the  first,  "it  is  not  to  this  court  that  application  must  be  made"  (8  Pet.,  690); 
"  and  the  appropriate  remedy,  if  any,  is  to  be  obtained  b}^  an  appeal  (a  writ  of 
error)  after  the  final  decree  (judgment)  shall  be  had  in  the  cause."  13  Pet,  408. 

To  sustain  a  writ  of  error  on  a  proceeding  on  a  writ  of  habeas  corpus  under 
the  judiciary  act,  a  mere  inquiry  must  be  construed  to  mean  a  final  judgment, 
a  final  decision ;  the  cause  of  commitment  becomes  the  cause  of  action  or  pros- 
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ecution,  the  suit,  the  original  salt,  the  cause;  and  an  authority  resting  alone 
on  a  statute,  conferred  "  for  the  purpose  of  inquiring  "  only,  by  the  foarte^ith 
section,  by  one  writ,  must  be  assumed  under  the  twenty-second  or  twenty-fifth 
by  another  writ,  whose  o£Sce,  the  action  upon  it,  and  the  subjects  of  action, 
are  wholly  different.  The  past  decisions  of  this  court  must  also  be  radically 
revised,  in  order  to  so  shape  their  definitions  and  action  as  to  meet  this  altered 
condition  of  the  law ;  the  process  of  revision  must  also  be  applied  to  the  jndi- 
eiary  act,  whereby  the  refusal  to  grant  a  rule,  or  motion  to  discharge,  will  be 
made  to  mean  the  final  judgment,  the  determination  of  the  suit,  and  a  recc^ni- 
zance  of  bail  for  the  appearance  of  the  party  at  the  trial  thereof,  to  be  an 
award  of  execution,  or  d  contra.  By  an  order  of  discharge  before  trial,  **  pro- 
ceed to  a  final  decision  of  the  cause,"  though  not  even  the  indictment  is  found, 
and  thus  convict  or  acquit  the  party  in  a  writ  of  error,  to  a  court,  on  the  pro- 
ceeding of  mere  inquiry  into  the  cause  of  his  commitment;  for  it  must  be  re- 
membered, that  when  this  court  decides  upon  a  writ  of  error,  the  judgment 
below  must  be  either  atiirmed  or  reversed ;  this  court  must  give  the  same  judge- 
ment as  the  court  below  should  have  done,  unless  in  the  excepted  cases,  which 
cannot  arise  on  the  habeas  corpus.  And  when  this  is  done,  there  remains  the 
further  act  of  directing  a  special  mandate  to  another  court,  to  award  execu- 
tion of  the  judgment  of  this;  or  for  this  court  to  do  it  in  the  case  provided  for. 
1  Wheat.,  353,  etc. 

There  must  also  be  infused  into  the  law  some  mode  or  process  by  which  the 
order  for  commitment,  bail  or  discharge  may  be  superseded  by  the  party  suing 
out  the  writ  of  error;  some  provision  must  be  also  made  as  to  the  progress  of 
the  prosecution  during  the  pendency  of  the  writ  of  error.  IJ'ow  process  may 
be  issued,  or  a  new  indictment  may  be  found  for  the  same  offense,  nay,  a  trial 
may  be  had,  before  this  court  can  decide  on  the  sufficiency  of  the  first  cause  of 
commitment ;  and  when  they  shall  have  done  this  by  ^'  a  final  decision  of  the 
cause"  or  suit,  and  sent  their  "  special  mandate  to  award  execution  thereupon," 
the  return  to  that  mandate  may  be  that  the  party  has  been  arrested  on  other 
process,  convicted  of  the  offense,  or  is  at  liberty  after  an  acquittal.  This  court 
can  aw^ard  no  execution  till  the  cause  has  been  once  remanded,  under  the 
twenty-fifth  section  as  it  now  reads.  So  in  a  case  coming  within  the  excep- 
tion of  the  twenty-fourth ;  for  in  all  other  cases,  they  must,  on  reversing,  ren- 
der the  same  judgment  which  ought  to  have  been  rendered  below, 

Now  if  we  had  reversed  the  judgment  of  the  supreme  court  of  Vermont,  we 
could  have  rendered  a  judgment  of  discharge,  for  there  are  no  damages  to  be 
assessed,  and  nothing  uncertain  to  be  adjudged ;  yet  we  could  award  no  execu- 
tion till  a  mandate  had  been  first  sent,  and  returned  unexecuted,  or  not  re- 
turned, or  returned  with  the  above  or  the  same  reasons  as  are  to  be  found  on 
the  return  to  the  mandate  in  Hunter  v.  Martin,  7  Cranch,  628;  1  Wheat.,  305, 
306.  "  That  the  writ  of  error  in  this  cause  was  improvidently  allowed  under 
the  authority  of  that  act  (the  twenty-fifth  section);  that  the  proceedings 
thereon  in  the  supreme  court  were  coram  non  judice  in  relation  to  this  court, 
and  that  obedience  to  its  mandate  be  declined  by  the  court." 

If  guch  an  occurrence  has  actually  happened  in  a  case  where  this  court  had 
undoubted  jurisdiction,  it  may  be  expected  in  future  cases  of  a  writ  of  error 
in  one -like  the  present,  which  can  be  brought  within  the  law  only  by  a  succes- 
sive train  of  implication  upon  implication,  till  ingenious  reasoning  may  fasten 
it  to  some  expression  which  may  be  thought  to  justify  the  assumption  of  the 
power.    But  more  than  jurisdiction  must  be  assumed  before  this  court  could 
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exert  it  to  the  extent  which  such  a  case  requires;  for  though  resistance  to  its 
mandate  may  be  contingent,  or  merely  possible,  it  ought  to  be  well  considered 
whether,  when  it  should  happen,  the  court  felt  assured  that  they  would  be 
sustained  by  the  law  and  constitution  in  enforcing  obedience  by  niandamvs^ 
attachment^  and  the  imprisonment  of  the  judges  of  the  highest  court  of  a  state. 

It  is  not  enough  that  the  term  '^  any  suit "  may  embrace  a  case  of  haheaa 
^orpm;  it  must  be  one  which  in  all  other  respects  admits,  of  the  action  pre- 
scribed in  the  judiciary  act,  in  all  its  provisions  relative  to  the  appellate  juris- 
diction of  this  court;  if  it  is,  there  will  be  found  no  defect  of  power  to  execute 
its  final  mandate,  or  execution,  by  the  authority  of  this  court.  If  it  is  not, 
then,  if  the  court  assumes  jurisdiction,  it  must  usurp  power  to  carry  into  effect 
A  judgment  which  the  law  does  not  recognize,  and  consequently  makes  no  pro- 
vision for  its  execution.  It  is  dangerous,  at  least,  if  not  unwise  or  rash,  to  exer- 
cise a  power  which  may  be  given  by  the  constitution,  but  which  congress  has 
given  no  authority  to  execute,  or  given  in  terms  so  obscure,  that,  to  so  construe 
them,  is  in  substance  the  exercise  of  legislative  power  by  the  judicial  depart- 
ment. However  desirable  it  may  be  thought  to  enlarge  jurisdiction,  and  ex- 
pand its  exercise  so  as  to  embrace  cases  not  yet  known  to  the  law,  or  by  so 
oonstruing  the  constitution  and  law  as  to  make  it  by  reasoning  what  it  ought 
to  have  been  in  the  text,  and  giving  inference  and  incident  the  effect  of  ordi- 
nance and  enactment,  increase  the  ostensible  power  of  the  court,  yet  assuredly 
it  will  continue  to  lose,  in  public  confidence,  that  moral  strength  which  can 
alone  insure  its  efficient  and  quiet  action,  in  the  same  proportion  as  it  extends 
ungranted  jurisdiction.  No  course  appears  to  me  to  lead  more  certainly  to 
such  results  than  that  which  the  court  has  been  urged  to  take  ia  this  case; 
had  we  reversed  the  (so  called)  final  judgment,  and  our  mandate  had  encoun- 
tered new  process,  etc.,  etc.,  our  own  solemn  judgment  would  have  had  a  most 
ludicrous  effect  as  a  final  decision,  of  what?  not  the  suit,  cause  or  prosecution, 
but  on  the  legality  of  the  original  process,  which  is  a  most  conclusive  reason  why 
a  decision  on  mere  process  is  not  the  subject  of  a  writ  of  error.  Or  had  the 
matter  remained  as  it  was,  our  reversal  would  have  respected  only  the  refusal 
to  discharge  the 'party  from  the  process;  our  mandate  to  discharge  would,  if 
executed,  leave  him  liable  to  arrest  on  new  process  without  affecting  the  suit ; 
which  is  an  equally  conclusive  reason  to  show  that  a  final  decision  in  error,  on 
the  haheaa  carpvs^  is  not  such  as  is  contemplated  by  the  twenty -fourth  or  twenty- 
fifth  sections,  or  provided  for  by  either. 

Or,  should  that  court  refuse  obedience  to  our  mandate,  the  predicament  of 
this  court  would  be  precisely  the  same  as  in  Hunter  v.  Martin  —  they  must  at  the 
next  term  proceed  in  one  of  the  following  modes: 

!•  Follow  the  precedent  of  Hunter  v.  Martin  —  issue  "  a  writ  of  error  "  to 
the  supreme  court  of  Vermont,  "founded  "  on  their  "  refusal  to  obey  the  man- 
date of  this  court; "  raise  that  refusal  to  the  dignity  of  a  final  judgment  (vide 
1  Wheat.,  805),  and  then  reverse  it,  and  afiirm  "the  judgment  of  the  district 
court."  Id.,  262.  This,  however,  would  not  be  a  course  appropriate  to  the 
present  case ;  there  is  no  judgment  of  any  inferior  court,  or,  if  there  was,  this 
court  would  have  no  power,  by  the  twenty-fifth  section,  to  affirm  or  reverse  it, 
because  the  decision  complained  of  was  had  in  the  highest  court  of  law  of  the 
state  (6  Pet.,  49).;  nor  could  any  mandate  be  directed  to  any  other  court  (1 
Wheat.,  358 ;  8  Pet.,  814) ;  and  it  requires  no  reasoning  to  show  that  this  court 
ought  not  and  would  not  deal  with  the  jailor  or  other  person  who  had  the  cus- 
tody of  the  relator.     7  Pet.,  282. 
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2.  ^'  Proceed  to  a  final  decision  of  the  cau»e  and  award  execation,"  as  spe- 
cially authorized  by  the  twenty-fifth  section ;  but  this  would  be  abortive,  as 
there  could  be  no  final  decision  of  the  cause  of  prosecution  on  a  mere  inquiry 
into  the  cause  of  commitment ;  nor  could  any  execution  be  awarded  against 
person  or  property;  and  the  nature  of  the  case  precludes  any  efficient  action^ 
save  by  a  mandate  to  be  directed  to  the  court,  most  certainly  not  to  the  jailor. 

3.  Issue  a  peremptory  mandamtis  to  the  judges  to  carry  the  mandate  into 
effect  C^ide  5  Cranch,  115;  7  Pet.,  648;  8  Pet.,  305),  which  is  expressly  author- 
ized by  the  fourteenth  section  of  the  judiciary  act,  and  is  most  appropriate  to 
this  case;  it  being  necessary  for  the  exercise  of  the  appellate  jurisdiction  of 
this  court,  and  agreeable  to  the  principles  and  usages  of  law  —  the  common 
law.  12  Pet.,  4:92,  493.  And  if  that  mandamua  is  not  obeyed,  then,  on  the 
authority  of  the  seventeenth  section,  award  an  attachment,  and,  if  no  suffi- 
cient cause  is  shown  to  avert  it,  "  punish,  by  fine  and  imprisonment,"  this 
"  contempt  of  authority."      Vide  1  Story,  59,  60;  vide  8  Pet.,  688,  590. 

Such  is  the  power  with  which  this  court  is  invested  by  the  constitution  and 
laws;  so  it  may  and  ought  to  be  exerted  whenever  it  becomes  necessary  to  ex- 
ercise its  appellate  jurisdiction  in  vindicating  its  authority  to  enforce  the  law 
in  its  majesty  upon  any  tribunal  which  has  rendered  a  judgment  under  state 
authority  in  violation  of  the  constitution,  a  law  or  treaty  of  the  United  States, 
and  refuses  to  obey  the  mandate  of  reversal. 

On  every  case  which  lawfully  invokes  the  action  of  these  powers,  this  court,  I 
trust,  will  not  hesitate  to  exert  it;  that  it  will,  by  so  doing,  "plant"  itself,  in 
public  opinion  and  confidence,  on  an  "impregnable  position"  (11  Pet.,  139),  I 
cannot  doubt ;  nor  that,  when  this  court  deliberately  takes  the  first  step  in  ex- 
ercising jurisdiction  on  a  writ  of  error  to  a  state  court,  they  will  be  prepared 
and  resolved  to  take  the  last,  should  the  exigencies  of  the  case  invoke  it.  But 
if  the  court  is  not  well  assured  that  the  law  of  the  case  will  fully  justify  the 
last,  the  time  for  reflection  is  before  the  first  step  is  taken ;  otherwise  they  may 
be  induced,  if  not  compelled,  to  halt,  to  retrace  their  steps  by  retrogressioh,  or 
to  stop  the  progress  of  the  cause  to  final  judgment  and  execution,  from  a  doubt 
whether  they  have,  or  the  conviction  that  they  have  not,  the  legitimate  power 
to  finish  what  they  had  begun. 

Opinion  by  Mr.  Justice  Barbour. 

This  case  being  brought  before  us  by  a  writ  of  error,  not  from  a  circuit  court 
of  the  United  States,  but  from  the  supreme  court  of  judicature  of  Vermont, 
we  have  no  jurisdiction  over  it,  unless  it  comes  within  some  one  of  the  pro- 
visions of  the  twenty-fifth  section  of  the  judiciary  act.  The  class  of  cases  de- 
scribed in  that  section,  within  which  it  is  supposed  that  it  comes,  is  defined  in 
the  following  terms:  "  Or  where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  state,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity." 

Now,  the  record  does  not,  in  terms,  state  on  what  ground  the  court  decided; 
the  judgment  only  declares  that  the  cause  of  detention  \nA  imprisonment, 
that  is,  the  warrant  of  the  governor  of  Vermont,  is  good  an^  sufficient  in  law. 
It  must,  then,  according  to  the  decision  of  this  court,  app^r,  by  clear  and 
necessary  intendment,  that  the  question  of  the  repugnancy  of  the  authority 
exercised,  either  to  the  constitution,  or  treaties  or  laws  of  tile  United  States, 
must  have  been  raised,  and  must  have  been  decided,  in  order  to  have  induced 
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the  judgment.  As  there  is  neither  any  treaty  nor  law  having  relation  to  the 
case,  the  single  inquiry  is  whether  there  is  any  provision  of  the  constitution  to 
which  the  authority  in  question,  is  repugnant,  because,  if  there  be  not,  then  it 
will  follow  that  there  is  no  ground  for  the  clear  and  necessary  intendment,  or 
for  any  intendment  that  such  matter  was  drawn  in  question  and  decided  by  the 
court  below,  as  is  absolutely  necessary  to  give  this  court  jurisdiction  over  a 
case  brought  here  from  a  state  court. 

I  proceed,  then,  to  examine  the  question  whether  the  constitution  contains 
any  such  provision.  The  only  clause  of  that  instrument  upon  the  subject  of 
the  surrender  of  fugitives  from  justice  is  found  in  the  second  section  of  the 
fourth  article,  and  is  in  these  words :  "  A  person  charged  in  any  state  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction 
of  the  crime."  This  provision,  by  the  obvious  import  of  its  terms,  has  no  re- 
lation whatsoever  to  foreign  nations,  but  is  confined  in  its  operation  to  the 
states  of  the  Union.  Nor,  indeed,  should  we  have  expected  to  have  found  in 
such  an  instrument  any  provision  upon  the  subject  except  in  relation  to  the 
states  themselves.  It  is  a  compact  of  government  between  the  states  for  them- 
selves, and  not  for  others;  it  consists,  therefore,  of  a  designation  of  the  powers 
granted,  the  division  of  those  powers  amongst  the  departments  which  it  cre- 
ated, and  of  such  reciprocal  stipulations,  limitations  and  reservations  as  the 
states  thought  proper  to  make.  But  it  was  no  part  of  the  purpose  of  its  f ramers 
to  define  the  duties  or  obligations  of  the  states  thus  united  to  foreign  nations,  or 
to  prescribe  the  mode  of  their  fulfilment.  There  is  no  other  clause  of  the  con- 
stitution which,  in  terms,  has  even  the  remotest  allusion  to  the  surrender  of 
fugitives  from  justice. 

Before  I  proceed  to  examine  the  various  provisions  in  the  text  of  the  consti- 
tution which  have  been  relied  upon  as  bearing  upon  the  question,  I  will  take 
notice  of  an  argument  urged  at  the  bar  as  being  founded  upon  the  fifth  amend- 
ment to  that  instrument.  It  was  said  that  the  authority  exercised  in  this  case 
was  in  violation  of  that  part  of  the  fifth  amendment  which  declares  "  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law."  This  argument  is  at  once  met  and  repelled  by  the  decision  of  this  court 
in  the  case  of  Barron  v.  The  Mayor  and  City  and  City  Council  of  Baltimore,  7 
Pet,  243,^  in  which  this  court  decided  that  the  amendments  to  the  constitution  of 
the  United  States  did  not  apply  to  the  state  govern naents.  That  they  were  lim- 
itations upon  the  power  granted  in  the  instrument  itself,  and  not  upon  the 
power  of  distinct  governments,  framed  by  different  persons  and  for  different 
purposes.  To  which  I  will  add,  what  is  matter  of  history,  that,  so  far  from 
the  states  which  insisted  upon  these  amendments  contemplating  any  restraint 
or  limitation  by  them  on  their  own  powers,  the  very  cause  which  gave  rise  to 
them  was  a  strong  jealousy  on  their  part  of  the  power  which  they  had  granted 
in  the  constitution.  They,  therefore,  with  anxious  solicitude,  endeavored,  by 
these  amendments,  to  guard  against  any  misconstruction  of  the  granted  powers 
which  might,  by  possibility,  be  the  result  of  the  generality  of  the  terms  in 
which  they  were  expressed.  But  it  is  unnecessary  to  dwell  longer  on  th^s 
point,  because  it  is  not  only  decided  in  the  case  just  cited,  but  it  is  also  de- 
clared in  the  case  of  Lessee  of  Livingston  v.  Moore  and  others,  7  Pet.,  551,  552, 
to  be  settled  that  the  amendments  of  the  constitution  of  ^  the  United  States  do 
not  extend  to  the  states. 
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2.  "  Proceed  to  a  final  decision  of  the  cause  and  award  execution,"  as  spe- 
cially authorized  by  the  twenty-fifth  section;  but  this  would  be  abortive,  as 
there  could  be  no  final  decision  of  the  cause  of  prosecution  on  a  mere  inqairy 
into  the  cause  of  commitment;  nor  could  any  execution  be  awarded  against 
person  or  property ;  and  the  nature  of  the  case  precludes  any  efficient  action, 
save  by  a  mandate  to  be  directed  to  the  court,  most  certainly  not  to  the  jailor. 

3.  Issue  a  peremptory  mandamus  to  the  judges  to  carry  the  mandate  into 
effect  (vide  5  Cranch,  115;  7  Pet.,  648;  8  Pet.,  305),  which  is  expressly  author- 
ized by  the  fourteenth  section  of  the  judiciary  act,  and  is  most  appropriate  to 
this  case;  it  being  necessary  for  the  exercise  of  the  appellate  jurisdiction  of 
this  court,  and  agreeable  to  the  principles  and  usages  of  law  —  the  common 
law.  12  Pet.,  4:92,  493.  And  if  that  mandamtcs  is  not  obeyed,  then,  on  the 
authority  of  the  seventeenth  section,  award  an  attachment,  and,  if  no  suffi- 
cient cause  is  shown  to  avert  it,  "  punish,  by  fine  and  imprisonment,"  this 
"contempt  of  authority."      Vide  1  Story,  59,  60;  vide  8  Pet.,  588,  590. 

Such  is  the  power  with  which  this  court  is  invested  by  the  constitution  and 
laws;  so  it  may  and  ought  to  be  exerted  whenever  it  becomes  necessary  to  ex- 
ercise its  appellate  jurisdiction  in  vindicating  its  authority  to  enforce  the  law 
in  its  majesty  upon  any  tribunal  which  has  rendered  a  judgment  under  state 
authority  in  violation  of  the  constitution,  a  law  or  treaty  of  the  United  States, 
and  refuses  to  obey  the  mandate  of  reversal. 

On  every  case  which  lawfully  invokes  the  action  of  these  powers,  this  court,  I 
trust,  will  not  hesitate  to  exert  it ;  that  it  will,  by  so  doing,  "  plant "  itself,  in 
public  opinion  and  confidence,  on  an  "  impregnable  position  "  (11  Pet.,  139),  I 
cannot  doubt;  nor  that,  when  this  court  deliberately  takes  the  first  step  in  ex- 
ercising jurisdiction  on  a  writ  of  error  to  a  state  court,  they  will  be  prepared 
and  resolved  to  take  the  last,  should  the  exigencies  of  the  case  invoke  it.  Bat 
if  the  court  is  not  well  assured  that  the  law  of  the  case  will  fully  justify  the 
last,  the  time  for  reflection  is  before  the  first  step  is  taken ;  otherwise  they  may 
be  induced,  if  not  compelled,  to  halt,  to  retrace  their  steps  by  retrogressioh,  or 
to  stop  the  progress  of  the  cause  to  final  judgment  and  execution,  from  a  doubt 
whether  they  have,  or  the  conviction  that  they  have  not,  the  legitimate  power 
to  finish  what  they  had  begun. 

Opinion  by  Mb.  Justice  Barbour. 

This  case  being  brought  before  us  by  a  writ  of  error,  not  from  a  circuit  court 
of  the  United  States,  but  from  the  supreme  court  of  judicature  of  Vermont, 
we  have  no  jurisdiction  over  it,  unless  it  comes  within  some  one  of  the  pro- 
visions of  the  twenty-fifth  section  of  the  judiciary  act.  The  class  of  cases  de- 
scribed in  that  section,  within  which  it  is  supposed  that  it  comes,  is  defined  in 
the  following  terms:  "  Or  where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  state,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity." 

Now,  the  record  does  not,  in  terms,  state  on  what  ground  the  court  decided; 
the  judgment  only  declares  that  the  cause  of  detention  and  imprisonment, 
that  is,  the  warrant  of  the  governor  of  Vermont,  is  good  and  sufficient  in  law. 
It  must,  then,  according  to  the  decision  of  this  court,  appear,  by  clear  and 
necessary  intendment,  that  the  question  of  the  repugnancy  of  the  authority 
exercised,  either  to  the  constitution,  or  treaties  or  laws  of  the  United  States, 
must  have  been  raised,  and  must  have  been  decided,  in  order  to  have  induced 
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the  judgment.  As  there  is  neither  any  treaty  nor  law  having  relation  to  the 
case,  the  single  inquiry  is  whether  there  is  any  provision  of  the  constitution  to 
which  the  authority  in  question,  is  repugnant,  because,  if  there  be  not,  then  it 
will  follow  that  there  is  no  ground  for  the  clear  and  necessary  intendment,  or 
for  any  intendment  that  such  matter  was  drawn  in  question  and  decided  by  the 
court  below,  as  is  absolutely  necessary  to  give  this  court  jurisdiction  over  a 
case  brought  here  from  a  state  court. 

I  proceed,  then,  to  examine  the  question  whether  the  constitution  contains 
any  such  provision.  The  only  clause  of  that  instrument  upon  the  subject  of 
the  surrender  of  fugitives  from  justice  is  found  in  the  second  section  of  the 
fourth  article,  and  is  in  these  words:  "A  person  charged  in  any  state  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction 
of  the  crime."  This  provision,  by  the  obvious  import  of  its  terms,  has  no  re- 
lation whatsoever  to  foreign  nations,  but  is  confined  in  its  operation  to  the 
states  of  the  Union.  Nor,  indeed,  should  we  have  expected  to  have  found  in 
such  an  instrument  any  provision  upon  the  subject  except  in  relation  to  the 
states  themselves.  It  is  a  compact  of  government  between  the  states  for  them- 
selves, and  not  for  others;  it  consists,  therefore,  of  a  designation  of  the  powers 
granted,  the  division  of  those  powers  amongst  the  departments  which  it  cre- 
ated, and  of  such  reciprocal  stipulations,  limitations  and  reservations  as  the 
states  thought  proper  to  make.  But  it  was  no  part  of  the  purpose  of  its  f  ramers 
to  define  the  duties  or  obligations  of  the  states  thus  united  to  foreign  nations,  or 
to  prescribe  the  mode  of  their  fulfilment.  There  is  no  other  clause  of  the  con- 
stitution which,  in  terms,  has  even  the  remotest  allusion  to  the  surrender  of 
fugitives  from  justice. 

Before  I  proceed  to  examine  the  various  provisions  in  the  text  of  the  consti- 
tution which  have  been  relied  upon  as  bearing  upon  the  question,  I  will  take 
notice  of  an  argument  urged  at  the  bar  as  being  founded  upon  the  fifth  amend- 
ment to  that  instrument.  It  was  said  that  the  authority  exercised  in  this  case 
was  in  violation  of  that  part  of  the  fifth  amendment  which  declares  ''  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law."  This  argument  is  at  once  met  and  repelled  by  the  decision  of  this  court 
in  the  case  of  Barron  v.  The  Mayor  and  City  and  City  Council  of  Baltimore,  7 
Pet.,  243,^  in  which  this  court  decided  that  the  amendments  to  the  constitution  of 
the  United  States  did  not  apply  to  the  state  governnients.  That  they  were  lim- 
itations upon  the  power  granted  in  the  instrument  itself,  and  not  upon  the 
power  of  distinct  governments,  framed  by  different  persons  and  for  different 
purposes.  To  which  I  will  add,  what  is  matter  of  history,  that,  so  far  from 
the  states  which  insisted  upon  these  amendments  contemplating  any  restraint 
or  limitation  by  them  on  their  own  powers,  the  very  cause  which  gave  rise  to 
them  was  a  strong  jealousy  on  their  part  of  the  power  which  they  had  granted 
in  the  constitution.  They,  therefore,  with  anxious  solicitude,  endeavored,  by 
these  amendments,  to  guard  against  any  misconstruction  of  the  granted  powers 
which  might,  by  possibility,  be  the  result  of  the  generality  of  the  terms  in 
which  they  were  expressed.  But  it  is  unnecessary  to  dwell  longer  on  this 
point,  because  it  is  not  only  decided  in  the  case  just  cited,  but  it  is  also  de- 
clared in  the  case  of  Lessee  of  Livingston  v.  Moore  and  others,  7  Pet.,  651,  652, 
to  be  settled  that  the  amendments  of  the  constitution  of.  the  United  States  do 
not  extend  to  the  states. 
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I  now  return  to  the  text  of  the  constitution  itself.  It  was  said  in  the  arg:a- 
mentthat  by  that  instrument  the  whole  foreign  interooarseof  the  country  was 
confided  to  the  federal  goTemment.  That,  as  between  foreign  nations  and  the 
United  States,  the  individual  states  are  not  known.  That  they  are  known 
only  in  their  confederated  character  as  the  United  States.  That  the  question 
as  to  the  surrender  of  fugitives  from  justice,  being  a  national  one,  it  follows 
as  a  consequence  that  it  can  only  be  decided  and  acted  upon  by  the  United 
States. 

.  §  1080.  7%e  regulation  of  foreign  intercourse  confided  to  the  federal  goi>em- 
meat  consists  of  the  power  to  make  treaties,  agreements  and  compacts  viithforeign 
countries. 

It  is  admitted  that  the  regulation  of  our  foreign  intercourse  is  confided  to 
the  federal  government.  But  that  the  proposition  thus  generally  propounded 
may  be  reduced  to  a  definite  form ;  that  we  may  have  some  standard  of  prac- 
tical application  by  which  to  test  the  nature,  character  and  extent  of  this 
power  oyer  foreign  intercourse,  and  its  bearing  upon  the  present  question,  it 
becomes  necessary  to  examine  the  provisions  of  the  constitution  which  relate 
to  it;  for  it  is  just  that,  and  that  only,  which  the  provisions  of  that  instrument 
have  made  it.  The  only  clauses  of  the  constitution,  as  far  as  I  am  informed, 
which  relate  to  our  foreign  intercourse  are ;  1.  The  one  which  gives  to  the  presi- 
dent, with  the  I  ad  vice  and  consent  of  the  senate,  power  to  make  treaties,  and 
to  nominate,  and  with  the  advice  and  consent  of  the  senate,  to  appoint  ambas- 
sadors, other  public'ministers  and  consuls.  2.  That  which  gives  to  the  presi- 
dent alone  power  to  receive  ambassadors  and  other  public  ministers.  3.  That 
which  absolutely  prohibits  the  states  from  entering  into  any  treaty,  alliance  or 
confederation;  and,  lastly,  that  which  prohibits  them,  without  the  consent  of  con- 
gress, from  entering  into  any  agreement  or  compact  with  a  foreign  power.  Thus 
it  appears  that  the  whole  power  of  foreign  intercourse  granted  to  the  federal 
government  consists  in  this:  that  while  it  is  authorized,  through  the  president 
and  senate,  to  make  treaties,  the  states  are  prohibited  from  entering  into  any 
treaty,  agreement  or  compact  with  a  foreign  state.  Now,  there  is  nothing  in 
the  record  to  show  that  Vermont  has  violated  this  prohibition  in  the  constitu- 
tion, because  it  does  not  appear  that  that  state  has  entered  into  any  treaty, 
agreement  or  compact  whatsoever  with  any  foreign  state. 

The  only  argument,  then,  which  can  be  urged  to  prove  that  the  act  done  by 
the  governor  of  Vermont  is  a  violation  of  these  provisions  of  the  constitution, 
must  be  this,  if  not  in  form,  certainly  in  efFect.  The  president  and  senate  have 
power  to  make  treaties  with  foreign  states,  but  Vermont  has  surrendered  to  a 
foreign  state  a  fugitive  from  justice  who  was  within  her  jurisdiction ;  therefore 
Vermont  has  violated  that  part  of  the  constitution  which  authorized  the  presi- 
dent and  senate  to  make  treaties.  Can  such  a  conclusion  follow  from  such 
premises?  I  would  respectfully  say  that  to  me  it  seems  to  be  a  non  sequitur. 
I  am  ready  to  admit  that  the  president  and  senate  can  make  treaties  which 
are  not  themselves  repugnant  to  the  constitution.  I  further  admit  that,  as  by 
the  usages  of  nations,  as  well  as  by  the  practice  of  the  United  States,  the  sur- 
render of  fugitives  is  deemed  to  be  a  proper  subject  for  treaty ;  therefore  it  is 
competent  to  them  to  make  treaties  in  relation  to  that  subject.  I  further 
admit  that,  if  a  treaty  had  been  made,  by  which  the  federal  government  had 
bound  itself  to  surrender  fugitives  to  a  foreign  nation,  and  one  had  been  arrested 
nnder  the  treaty  for  the  purpose  of  being  surrendered,  and  the  judicial  authority 
of  Vermont  had  discharged  him  upon  habeas  corj}us,  then  it  might  be  said 
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that  such  discharge  was  repugnant  to  the  treaty.  Bat  the  question  here  is,  not 
whether  the  act  of  the  governor  of  Vermont  is  repugnant  to  a  treaty,  for  there 
exists  none  in  relation  to  the  subject,  but  the  question  is  whether  it  is  repug- 
nant to  the  constitution,  because,  by  that,  the  president  and  senate  Iiave  power 
to  make  treaties  for  the  surrender  of  fugitives,  but  which  power  they  have  not 
executed. 

§  1031.  There  are  two  dosses  of  oases  in  which  stoic  laws  may  he  repugnant 
to  the  constitution. 

There  are  two  classes  of  provisions  in  the  constitution  as  to  which  this  ques- 
tion may  arise.  The  first  is  where  the  constitution  operates  per  se,  by  its  own 
intrinsic  energy.  In  cases  of  this  class  it  is  not  necessary  that  any  power 
should  be  exercised  by  any  department  of  the  federal  government  to  bring  it 
into  active  operation.  The  constitution  is,  in  this  class  of  its  provisions,  a  per- 
petually self-existing  impediment  to  any  action  on  the  part  of  the  states  on  the 
subjects  to  which  they  relate.  Thus,  to  exemplify:  it  declares  that  no  state 
shall  pass  a  "  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts."  Now,  if  a  state  were  to  pass  either  of  the  kinds  of  law  which 
are  thus  prohibited,  such  a  state  law,  or  any  authority  exercised  under  it,  would 
necessarily  be  repugnant  to  the  constitution.  The  thing  done  would  be  in  direct 
opposition  to  the  supreme  law  of  the  land,  which  had  commanded  that  it  should 
not  be  done.  This  class  of  cases,  where  there  is  an  express  prohibition,  has  no 
relation  whatever  to  any  conflict  between  the  powers  granted  to  the  federal 
government  and  those  reserved  to  the  states.  Such  a  law  as  we  have  just  sup- 
posed would  be  equally  repugnant  to  the  constitution  whether  there  was  or  was 
not  any  power  granted  to  the  federal  government  over  the  subject  on  which 
such  a  state  law  operated.  This  class  embraces  also  certain  cases  in  which  a 
power  such  as  had  been  previously  exercised  by  the  states  is  granted  to  the 
federal  government  in  terms  which  import  exclusion,  such,  for  example,  as  the 
power  granted  to  congress  or  exclusive  legislation  over  the  District  of  Colum- 
bia. In  such  a  case  it  has  been  held  that  although  there  is  no  express  prohibi- 
tion upon  the  states,  yet  the  terms  of  the  grant  by  necessary  construction 
imply  it,  because  a  provision  that  one  government  shall  exercise  exclusive 
power  is  tantamount  to  a  declaration  that  no  other  shall,  for  if  any  other  could, 
it  would  cease  to  be  exclusive,  and  such  a  declaration  is  therefore  in  effect  a 
prohibition.  Here,  too,  then,  any  action  on  the  part  of  a  state  upon  a  subject 
thus  exclusively  granted  to  the  federal  government  would  be  repugnant  to  the 
constitution,  operating  by  its  own  intrinsic  energy  without  any  action  by  the 
federal  government,  because  as  to  such  cases  the  supreme  law  of  the  land  has 
declared  in  effect  that  no  state  shall  enter  upon  this  iield  of  power. 

§  1032.  Concun^ent powers  of  the  states. 

The  second  class  of  constitutional  provisions,  as  to  which  this  question  of 
repugnancy  may  arise,  consists  of  those  powers  granted  to  the  federal  govern- 
ment which  the  states  previously  possessed,  where  there  is  notiiiiig  in  the  terms 
of  the  grant  which  imports  exclusion,  and  where  there  is  no  express  prohibition 
upon  the  states.  As  to  this  class  of  powers  the  great  constitutional  problem  to 
be  solved  is  whether  any  of  them  can  be  construed  as  being  exclusive.  If  they 
can,  then  the  necessary  consequence  is  that  the  states  cannot  exercise  them, 
whether  the  federal  government  shall  or  shall  not  think  proper  to  execute 
them.  If,  on  the  contrary,  they  are  not  exclusive,  but  concurrent,  then  the 
states  may  rightfully  exercise  them,  and  no  question  of  repugnancy  can  ever 
rise  whilst  the  power  remains  dormant  and  unexecuted  by  the  federal  govern- 
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If,  then,  it  be  trne  that  it  is  not  the  mere  exifltence  of  a  power  but  its  exer- 
cise which  is  incompatible  with  the  exercise  of  the  same  power  by  the  state, 
and  that,  too,  where  the  power  given  was  in  express  terms  ^^  to  establish  uni* 
form  laws  on  the  subject  of  bankruptcies  throughout  the  United  States,"  the 
term  ^^  uniform  '^  making  the  case  stronger  than  where  the  grant  contains  no 
such  term ;  and  if  it  be  also  true  that  the  law  of  Delaware  was  not  repugnant 
to  the  power  to  regulate  commerce  in  its  dormant  state,  then  it  seems  to  me 
that  I  have  sufficient  grounds  for  the  proposition  which  I  have  laid  down. 

§  1034.  The  power  to  surrender  fugitives  may  he  donnarUj  in  which  case  the 
states  may  exercise  it. 

Let  me,  then,  apply  that  proposition  and  the  principles  of  this  court  to  this 
case.  I  have  admitted  that  the  president  and  senate  might  make  a  treaty  for 
the  surrender  of  fugitives  from  justice,  but  they  have  not  done  so;  that  power^ 
in  relation  to  this  subject,  is  in  a  dormant  state;  the  power  exists,  but  has  not 
been  exercised ;  without  the  exercise  of  that  power  by  the  president  and  senate, 
the  federal  executive  has  no  power  to  surrender  fugitives  from  justice.  This 
was  the  authoritative  declaration  of  our  government  in  1791,  when  Mr.  Jeffer- 
son, then  secretary  of  state,  held  the  following  language:  '^The  laws  of  the 
United  States,  like  those  of  England,  receive  every  fugitive  (that  is,  as  he  had 
just  said  before,  in  the  same  communication  to  President  Washington,  the  most 
atrocious  offenders  as  well  as  the  most  innocent  victims),  and  no  authority  has 
been  given  to  our  executive  to  deliver  them  up."  The  same  authoritative  dec- 
laration was  made  by  Mr.  Clay,  by  direction  of  President  Adams  in  the  year 
1825,  in  answer  to  a  demand  from  Canada;  and  the  reason  assigned  was,  that 
the  treaty  upon  that  subject  was  no  longer  in  force. 

It  appears,  then,  that  there  is  no  treaty  on  the  subject  of  surrendering  fugi- 
tives; that  without  such  treaty  the  federal  executive  has  no  authority  to  sur- 
render; the  authority,  then,  exercised*  by  the  governor  of  Vermont  is  not 
repugnant  to  the  power  of  making  treaties  in  its  dormant  state;  because,  in 
the  language  of  the  chief  jastice,  before  cited,  it  is  not  the  mere  existence  of 
the  power,  but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  states.  It  is  said  by  one  of  the  judges,  in  delivering  his  opinion 
in  the  case  Of  Houston  v.  Moore,  that  the  powers  of  the  federal  government  are 
exclusive  of  the  states,  when  there  is  a  direct  repugnancy  or  incompatibility  in 
the  exercise  of  it  by  the  states.  It  is  not  said  whether  this  repugnancy  is  pro- 
duced by  the  mere  existence  of  the  power  in  the  federal  government  or  by  its 
exercise.  But  he  gives  as  examples  of  this,  the  power  to  establish  a  uniform 
rule  of  naturalization,  for  which  he  refers  to  Chirac  v.  Chirac,  2  Wheat.,  259, 
269;  and  the  delegation  of  admiralty  and  maritime  jurisdiction,  for  which  he 
refers  to  1  Wheat.,  304,  337.  In  the  case  in  2  Wheat,  the  chief  justice  does 
say :  "  That  the  power  of  naturalization  is  exclusively  in  congress  does  not 
seora  to  be,  and  certainly  ought  not  to  be,  controverted.'*  But  the  point  made, 
and  which  immediately  precedes  this  remark,  was  that  the  law  of  Maryland, 
according  to  which  the  party  had  taken  the  oaths  of  citizenship^  had  been  vir- 
tually repealed  by  the  constitution  of  the  United  States,  and  the  act  of  natural- 
ization enacted  by  congress.  The  remark,  then,  was  made  in  relation  to  a 
power  which  had  been  executed.  But  the  case  of  Sturges  v.  Crowninshield,  4 
Wheat.,  22,  was  decided  after  that  of  Chirac  v,  Chirac;  and  in  that  later  case, 
it  was  declared  that  it  was  not  the  mere  existence,  but  the  exercise  of  the  power, 
which  is  incompatible  with  the  exercise  of  the  same  power  by  the  states;  and 
what  makes  this  principle  especially  applicable  is,  that  the  power  of  establish- 
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ing  a  system  of  naturalization  and  bankrupt  laws  is  contained  in  the  same 
clause,  and  expressed  identically  in  the  same  terms.  So  that  if  the  mere  exist- 
ence of  the  power  as  to  bankruptcy,  without  its  exercise,  does  not  prohibit  the 
states  from  acting  on  it,  by  like  reason,  the  mere  existence  of  the  power  as  to 
naturalization,  without  its  exercise,  does  not  prohibit  them  from  acting  on  it. 

It  is  said  in  1  Wheat.,  337,  arguendo^  by  the  court,  for  it  was  not  the  point 
to  be  decided,  that  admiralty  and  maritime  jurisdiction  is  of  exclusive  oogni* 
zance.  It  would  seem,  from  the  reasoning  of  the  court,  as  if  this  rested  upon 
these  grounds :  That  the  constitution  is  imperative  on  congress  to  vest  all  the 
judicial  power  of  the  United  States  in  the  courts  of  the  United  States; 
that  the  judicial  power  was  declared  to  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction ;.  and  that,  therefore,  by  the  terms  in  which  the  clause 
was  expressed,  the  jurisdiction  was  made  exclusive.  Such  also  seems  to  be  the 
principle  laid  do\Vn  in  1  Kent's  Commentaries,  351,  where  the  author  says: 
""Whatever  admiralty  and  maritime  jurisdiction  the  district  courts  possess, 
would  seem  to  be  exclusive;  for  the  constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction;"  and  the  act  of  congress  of  1789  says,  "that  the  district  courts 
shall  have  exclusive,  original  dognizanoe  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction."  It  seems  to  me,  then,  that  neither  of  these  cases  im- 
pugns the  principles  which  I  have  laid  down. 

I  consider  it  wholly  irrelative  to  this  case,  to  inquire  whether  the  authority 
exercised  by  the  governor  of  Vermont  was,  or  was  not,  justified  by  the  consti- 
tution and  laws  of  that  state.  Not  only  would  the  words  of  the  act  of  con- 
gress, under  which  this  case  has  been  brought  up,  clearly  require  this  oonstruo- 
tion,  but  this  court  has  expressly  decided  the  question  in  the  case  of  Jackson  v. 
Lamphire,  3  Pet.,  280,  in  which  they  say  that  this  court  has  no  authority,  on  a 
writ  of  error  from  a  state  court,  to  declare  a  state  law  void,  on  account  of  its 
collision  with  a  state  constitution. 

Upon  these  grounds,  I  am  of  opinion  that  this  case  does  not  come  within  the 
provisions  of  the  twenty-fifth  section  of  the  judiciary  act;  and,  consequently, 
that  the  writ  of  error  ought  to  be  dismissed  for  want  of  jurisdiction. 

Opinion  by  Mb.  Justice  Catron. 

To  distinguish  this  cause  from  others  that  often'  arise  in  the  states  where  » 
statutes  exist  authorizing  the  arrest  of  fugitives  from  justice  from  other  states 
and  foreign  governments,  it  becomes  necessary  to  ascertain  precisely  what  the 
case  before  us  is.  First,  it  must  be  recollected  there  is  no  statute  in  Vermont 
prohibiting  those  charged  with  crimes  in  other  states  or  foreign  countries  from 
coming  into  that  state,  or  authorizing  their  apprehension  if  they  come  there ; 
so  we  understand  the  fact  to  be,  and  that  the  authority  to  issue  the  warrant  of 
arrest  in  this  case  was  assumed  by  the  governor  as  chief  magistrate  and  repre- 
sentative of  the  state. 

Holmes  had  been  guilty  of  no  crime  against  the  laws  of  Vermont,  but  the 
warrant  recites  he  was  a  subject  of  the  province  of  Lower  Canada;  that  he 
stood  indicted  for  the  crime  of  murder  there,  and  that  it  was  fit  and  expedient 
that  he  should  be  made  amenable  to  the  laws  of  that  province  for  the  offense. 
The  sheriff,  in  his  return  to  the  writ  of  habeas  corp^ia^  certifies  that  this 
warrant  was  the  sole  cause  of  detention  and  imprisonment.  He  was  not  com- 
manded to  hold  Holmes  to  answer  to  the  authorities  of  Vermont,  but  ordered 
forthwith  to  convey  and  deliver  him  to  William  Brown,  the  agent  of  Canada, 
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or  to  such  person  or  persons  as,  by  the  laws  of  said  province,  should  be  author- 
ized to  receive  the  same  at  some  convenient  place  on  the  confines  of  the  state 
and  the  province  of  Canada,  to  the  end  that  the  said  George  Holmes  might  be 
thence  conveyed  to  the  district  of  Quebec,  and  there  be  dealt  with  as  to  law 
and  justice  appertained. 

We  will  assume,  for  the  present,  and  for  the  purposes  of  the  argument,  that 
an  agreement  to  surrender,  on  which  the  arrest  was  founded,  existed  between 
the  executive  chief  magistrate  of  Vermont  and  the  queen  of  Great  Britain ; 
that  William  Brown  was  the  agent  of  Great  Britain,  and  represented  that 
kingdom ;  that  Governor  Jennison  represented  Vermont,  and  that  the  arrest 
was  made  in  part  execution  of  such  previous  agreement.  In  such  case,  I  admit, 
the  act  would  have  been  one  as  of  nation  with  nation,  and  governed  by  the 
laws  of  nations;  that  the  agreement  would  have  been  prohibited  by  the  consti- 
tution, and  the  arrest,  in  part  execution  of  it,  void ;  and  that  the  judgment  of 
the  state  court  in  favor  of  the  validity  of  the  arrest  should  be  reversed.  But 
that  court  was  not  called  on  to  decide  (taking  the  facts  assumed  to  exist),  nor 
are  we  permitted  to  determine,  in  this  case,  how  far  the  state  courts  and  magis- 
trates may  go  in  dealing  with  fugitives  from  justice  coming  within  their  limits 
when  executing  the  statutes  of  the  states.  No  such  question  has  be^n  raised  at 
the  bar,  nor  has  it  been  considered  of  by  the  bench. 

This  is  the  substance  of  my  opinion  drawn  up  at  length  on  the  point  in  this 
cause,  on  which,  for  a  time,  I  thought  the  judgment  below  ought  to  be  reversed. 
I  founded  myself  upon  the  fact  that  an  agreement  to  arrest  and  surrender 
Holmes  had  been  made  between  Vermont  and  Great  Britain  before  the  arrest 
took  place,  and  that  it  was  made  in  part  execution  of  such  previous  agreement. 
Neither  on  the  argument  of  the  cause  nor  at  any  time  previous  to  hearing  read 
the  opinion  of  my  four  brethren  drawn  up  by  the  chief  justice,  and  with  the 
result  of  which  I  had  intended  to  concur,  bad  it  occurred  to  me  the  fact  was 
doubtful.  In  that  opinion,  however,  it  is  declared  that ''  nothing  appears  that 
a  demand  was  made  by  Canada  of  Holmes,  and  we  do  not  act  upon  the  suppo- 
sition such  a  demand  was  made,  nor  consider  it  in  the  case."  Now,  if  no  de- 
mand was  made,  I  take  it  as  granted  no  agreement  existed  between  Great 
Britain  and  Vermont  for  the  surrender  of  Holmes.  To  assume  that  a  general 
regulation  by  treaty  or  agreement  existed  between  the  state  and  the  foreign 
♦kingdom,  on  which  the  governor's  warrant  founds  itself,  and  from  which  the 
regulation  must  be  inferred,  would  be  charging  the  chief  magistrate  of  Ver- 
mont with  a  palpable  violation  of  the  constitution  of  the  United  States,  on  the 
ground  that  he  assumed  the  power  of  foreign  intercourse.  There  is  nothing  in  the 
record  to  establish  such  a  conclusion,  nor  can  it  be  assumed,  with  any  propriety, 
on  mere  conjecture.  It  is  manifest  to  my  mind  the  facts  stated  in  the  warrant 
had  reference  to  this  individual  case.  The  arrest  could,  therefore,  not  have 
been  made  in  part  execution  of  any  compact  or  agreement  between  the  state 
and  kingdom ;  it  follows,  a  judgment  of  reversal  could  only  be  founded  on  the 
intention  of  the  governor  to  make  a  future  agreement  at  the  time  Holmes 
should  be  surrendered  to  Brown  or  to  some  sheriff  or  other  officer  or  agent  of 
Canada,  having  lawful  authority  to  receive  the  prisoner.  The  intent  we  are 
not  authorized  to  try;  we  only  have  jurisdiction  to  examine  into  acts  done, 
and  must  proceed,  if  at  all,  on  some  past  violation  of  the  constitution  of  the 
United  States,  supposed  to  be  that  clause  which  declares:  "No  state  shall, 
without  the  consent  of  congress,  enter  into  any  agreement  or  compact  with 
another  state  or  with  a  foreign  power." 
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The  defeodant  Holmes  is  yet  in  prisoa  under  the  gorernor's  warrant  of  ar- 
rest; no  agneement  to  surrender  him  yet  exists,  and  none  may  ever  be  made 
-writh  Great  Britain ;  the  act  done  by  the  governor  is  singly  that  of  Vermont, 
And,  therefore,  oannot  violate  the  recited  clause  of  the  constitution.  All  my 
brethren,  those  who  are  for  reversing  the  judgment  and  those  who  are  for  dis- 
missing the  writ  of  error,  have  adopted,  and  are  acting  on  the  supposition  that 
BO  demand  to  surrender  Holmes  can  be  inferred  from  the  facts  recited  in  the 
warrant  of  the  governor,  and  that  the  fact  is  considered  out  of  the  case. 

wAiter  much  consideration  I  entertain  some  doubts  whether  such  an  inference 
eould  be  safely  made;  aud  deem  it  due  to  the  opinion  of  all  my  brethren,  on 
the  finding  of  a  mere  fact  in  so  delicate  a  matter,  to  concur  with  them  in  the 
conclusion  that  no  demand  was  made,  and  that,  consequently,  no  agreement 
existed ;  and,  therefore,  to  concur  with  those  who  think  the  writ  of  error  should 
be  dismissed.  A  consequence  inevitable  to  my  mind,  viewing  the  case  in  this 
aspect.  That  an  intent  to  surrender  is  equivalent  to  an  agreement  between  two 
states,  and  therefore  the  arrest  in  violation  of  the  constitution  of  the  United 
States,  is  a  doctrine  calculated  to  alarm  the  whole  country. 

The  constitution  equally  cuts  off  the  power  of  the  states  to  agree  with  each 
other,  as  with  a  foreign  power;  yet,  it  is  notoriously  true,  that  for  the  fifty 
years  of  our  existence  under  the  constitution,  the  states  have,  in  virtue  of  their 
own  statutes,  apprehended  fugitives  from  justice  from  other  states  and  delivered 
them  to  the  officers  of  the  state  where  the  offense  was  committed ;  and  this, 
independently  of  the  fourth  article  and  second  section  of  the  constitution,  and 
the  act  of  congress  of  1793,  c.  51,  which  provides  for  a  surrender  on  the  de- 
mand of  the  executive  of  one  state  upon  that  of  another.  The  uniform  opin- 
ion heretofore  has  been,  that  the  states,  on  the  formation  of  the  constitution, 
had  the  power  of  arrest  and  surrender  in  such  cases ;  and  that  so  far  from 
taking  it  away,  the  constitution  had  provided  for  its  exercise,  contrary  to  the 
will  of  a  state,  in  case  of  an  unjust  refusal ;  thereby  settling,  as  amongst  the 
states,  the  contest.ed  question,  whether,  on  a  demand,  the  obligation  to  sur- 
render was  perfect  and  imperative,  or  whether  it  rested  on  comity  and  was 
discretionary. 

After  having  had  written  out  for  me  the  very  able  argument  delivered  before 
this  court  for  the  plaintiff  in  error,  and  after  having  bestowed  much  reflection 
on  this  subject,  and  written  out  my  views  on  every  point  involved,  as  the  safest 
mode  of  testing  of  their  accuracy,  I  have  come  to  the  conclusion,  divided  as 
the  court  is,  that  it  is  better  for  the  country  this  question  should,  for  the  present, 
remain  open.  And  I  here  take  the  occasion  to  say  that  I  hold  myself  free  and 
uncommitted  by  this  opinion,  or  by  anything  occurring  in  this  cause,  to  decide 
in  future  cases  according  to  their  character  and  the  conclusions  I  may  then  form. 

I  concur  that  a  proceeding  by  habeas  corpus  is  a  suit  within  the  meaning  of 
the  judiciary  act,  §  25;  and  that  a  refusal  to  discharge  a  defendant  is  a  final 
judgment  in  such  suit. 

1.  But  whether  a  writ  of  error  will  lie  must  depend,  in  every  case,  on  the 
fact:  This  court  only  has  jurisdiction  where  tho  decision  in  the  state  court  has 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  ducision  is  against  their  validity. 

2.  Or,  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of  their  being  repugnant  to  the  con- 
stitution, etc.,  of  the  United  States,  and  the  decision  is  in  favor  of  such  their 
validity.  .|) 
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3.  Or,  where  is  drawn  in  question  the  construction  of  any  clause  of  the  con- 
stitutk)n,  etc.,  and  the  decision  is  against  the  right  claimed  under  such  clause. 

The  agreement  being  out  of  the  case,  the  arrest,  as  an  authority  exercised 
under  the  state,  and  the  decision,  in  favor  of  its  validity,  could  not  be  repug- 
nant  to  the  constitution,  as  the  court  did  not  uphold  an  agreement,  or  an  exer- 
cise of  authority  under  any.  Nor  can  I  find  that  the  decision  below  drew  in 
question  the  construction  of  any  other  clause  of  the  constitution,  more  than 
the  one  prohibiting  agreements  with  foreign  powers.  There  being  no  agree- 
ment in  the  case,  ceitainly  none  of  the  exclusive  powers  secured  to  the  general 
government,  to  declare  war,  to  send  ambassadors,  to  make  treaties  or  to  regu- 
late commerce  with  foreign  nations,  were  violated,  as  no  national  intercourse 
of  any  kind  was  had  by  Vermont  with  the  authorities  of  Great  Britain. 

Whether  the  arrest  violated  the  laws  of  Vermont  is  immaterial  to  this  court; 
we  have  no  power  under  the  twenty-fifth  section  to  interfere,  and  must  leave 
parties  injured  to  seek  redress  in  the  state  courts.  It  follows,  from  the  nature 
of  the  case,  this  court  has  no  jurisdiction  to  entertain  the  writ  of  error,  which, 
I  think,  should  be  dismissed. 

This  caiise  came  on  to  be  heard  on  the  transcript  of  the  record  from  the 
supreme  court  of  judicature  of  the  state  of  Vermont,  and  was  argued  by  coun- 
sel. On  consideration  whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  this  writ  of  error  to  the  said  supreme  court  be  and  the  same  is 
hereby  dismissed  for  the  want  of  jurisdiction. 

e.  Questions  Growing  Out  of  a  State  of  Civil  War. 

Summary--  Surrender  to  Confederate  receiver,  §  1035.—  Confederate  money  as  a  consideration, 
§§  1036,  lQdS.^Validity  of  contract  for  sale  of  slave,  §  lOSl, —Decision  based  on  settled  prin- 
ciples of  jurisprudence,  §g  1037, 1038. —  Effect  of  a  state  of  civil  uxir  on  a  contract,  §  1039. 

§  1035.  The  decision  of  a  state  court  that  a  trustee  is  not  liable  for  the  loss  of  a  fund  by 
being  forced,  under  military  power,  to  pay  the  same  over  to  a  Confederate  States  receiver,  does 
not  present  a  federal  question  reviewable  in  the  supreme  court.    Rockhold  v.  Rockhold,  §  1040. 

§  1086.  A  federal  question  is  not  necessarily  involved  because  the  consideration  of  aeon- 
tract  to  be  enforced  was  Confederate  money.    Dugger  v,  Bocock,  g§  1041-1043.    See  §  1054. 

§  1037.  Where  the  decision  of  the  state  court  is  governed  by  the  settled  jurisprudence  of  the 
state,  the  supreme  court  has  no  jurisdiction.  So  held  where  the  state  court  decided  that, 
under  the  laws  of  the  state,  a  party  could  not  recover  on  a  note  given  for  the  purchase  of  a 
negro  slave  who  had  been  freed  by  sovereign  authority.  Palmer  v.  Marston,  §  1044.  See 
§§  1065,  1238. 

§  1038.  So  where  the  supreme  court  of  a  state  decided  that  there  could  be  no  recovery 
on  a  contract  based  on  transactions  in  Confederate  treasury  notes,  basing  its  decision  upon 
settled  principles  of  state  jurisprudence  as  weU  as  upon  a  constitutional  psovision  adopted  since 
the  decision  in  the  lower  court,  the  supreme  court  had  no  jurisdiction.  Bank  of  West  Ten- 
nessee v.  Citizens*  Bank  of  Louisiana,  §  1045.    See  g§  1054,  1233. 

§  1039.  Where  the  state  court  decides  as  to  the  effect,  under  the  general  public  law^of  a 
state  of  sectional  civil  war  upon  a  contract  of  life  insurance,  and  it  is  not  contended  that  the 
general  laws  of  war  were  in  any  respect  modified  or  suspended  by  the  constitution,  laws, 
treaties  or  executive  proclamations  of  the  United  States,  the  supreme  court  has  no  jurisdic- 
tion.   (Bbadlev,  J.,  dissented.)    New  York  life  Ins.  Co.  v.  Hendren,  g  1046.    See  §§  1052,  1053. 

[Notes.—  See  §§  1047-1056.] 

ROCKHOLD  v.  ROCKHOLD. 
(2  Otto,  129, 180.    1875.) 

Error  to  the  Saprerae  Court  of  Tennessee. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  The  object  of  this  suit  was  to  bring  the  executors  of 

the  will  of   Thomas   Eockhold,  deceased,  to  an  account  with  the  plaintiff, 
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Charles  Eookhold,  one  of  the  legatees.  The  defendant,  William  D.  Blevins, 
one  of  the  executors,  answering  the  bill,  said,  in  substance,  that,  contrary  to 
his  wishes,  he  was  forced  by  a  military  power  that  he  could  not  control  to  re- 
ceive the  sum  of  $5,004.74  from  one  of  the  debtors  of  the  estate,  in  Confederate 
money,  and  pay  it  over  to  the  receiver  of  the  Confederate  States.  When  this 
was  done,  the  couhtry  was  under  complete  military  rule;  and  he  acted,  con- 
trary to  his  wishes,  under  Confederate  authority,  which  he  was  compelled  to 
obey.  This,  he  claimed,  excused  him  from  accountability  to  the  plaintiff  for 
this  amount;  and  the  supreme  court  of  the  state  has  so  decided.  To  reverse 
this  decision  the  present  writ  of  error  has  been  brought. 

§  1040.  Loss  of  trust  funds  hy  force^  supreme  court  h<is  no  jurisdiction. 

We  cannot  distinguish  this  case  from  Bethel  v.  Demaret,  10  Wall.,  537;  Del- 
mas  V.  Insurance  Company,  14  id.,  661,  and  Tarver  v,  Keach,  15  id.,  67.  .  The 
state  court  has  only  decided  that,  upon  principles  of  general  law,  a  trustee  cati- 
not  be  held  responsible  to  his  cestui  que  trust  for  the  loss  of  a  trust  fund,  if  the 
loss  has  not  been  occasioned  by  his  own  laches  or  bad  faith;  and  that  the  de- 
livery of  the  trust  fund  in  this  case  by  the  defendant  into  the  hands  of  the 
Confederate  authorities,  under  an  order  which  he  dared  not  disobey,  excused 
him  from  liability  to  the  plaintiff.    This  is  not  a  federal  question. 

Writ  of  error  dismissed. 
DUG3ER  V.  BOCOCK. 

(14  Otto,  59^-604.     1881.) 

Error  to  the  Supreme  Court  of  Alabama. 

Opinion  by  WArrE,  C.  J.   • 

Statement  op  Facts. —  This  is  a  suit  in  equity  begun  by  the  appellants,  two 
of  the  children  and  heirs  of  Henry  Dugger,  deceased.  The  case,  which  was 
decided  on  demurrer  to  the  bill,  may  be  stated  generally  as  follows: 

Henry  Dugger,  a  citizen  of  Alabama,  died  in  1852,  leaving  Alice  G.  Dugger, 
his  widow,  and  eight  children,  of  whom  the  present  appellants  were  the 
youngest.  The  widow  was  appointed  by  the  probate  court  of  Marengo  county 
administratrix  of  the  estate,  which  consisted  of  lands  and  personal  property. 
The  estate  being  free  from  debt,  she,  on  the  3d  of  .September,  1860,  filed  her 
petition  in  the  probate  court  for  leave  to  sell  the  lands  for  the  purposes  of  dis- 
tribution. The  proper  order  was  made,  and  on  the  19th  of  November  they 
were  sold  to  Willis  P.  Bocock,  one  of  the  appellees,  at  $42.01  an  acre,  amount- 
ing in  the  aggregate  to  $28,806.40,  for  which  he  gave  her  his  three  notes  with 
sureties,  one  for  $10,370.30,  payable  November  19, 1861;  another  for  $11,138.47, 
payable  November  19,  1862;  and  the  other  for  $11,906.64,  payable  Novem- 
ber 19,  1863.  The  sale  was  reported  to  and  confirmed  by  the  court,  but  under 
the  law  of  Alabama  the  legal  title  to  the  lands  did  not  pass  from  the  heirs  to 
the  purchaser  until  the  purchase  money  was  paid,  and  a  conveyance  actually 
made  under  an  order  of  the  court  for  that  purpose.  Until  such  a  conveyance, 
the  heirs  might  maintain  ejectment  for  the  recovery  of  possession,  if  the  con- 
ditions of  the  sale  were  not  complied  with.  Doe  v.  Hardy,  52  Ala.,  297.  It  is 
averred  in  the  bill  "that  although  said  Willis  P.  Bocock  was  the  ostensible 
purchaser  of  the  whole  of  said  land,  yet,  by  some  arrangement  between  him 
and  said  Henry  A.  Tayloe,  made  before  or  at  the  time  of  said  purchase,  said 
Tayloe  obtained,  by  the  understanding  with  Bocock,  the  one  hundred  and 
ninety-six  acres  of  land  before  mentioned,  and  undertook  with  said  Bocock  to 
pay  the  purchase  money  for  the  same  at  the  rate  aforesaid,  and  said  Tayloe 

819 


i  1040.  APPEALS  AND  WBITO  OF  EBBOB. 

went  into  and  has  since  had  possession  thereof."  The  present  suit  is  bronght 
with  reference  to  this  one  hnndrad  and  ninety-six  acres  only,  the  whole  prop- 
erty sold  consisting  of  something  more  than  six  hundred  and  forty  acres.  . 

The  bill  then  proceeds  to  state  as  follows: 

"VI.  Your  orator  and  oratrix  further  show  to  your  honor  that  neither  said 
Bocock  nor  any  one  else  has  ever  paid  the  purchase  money  evidenced  by  said 
notes,  or  any  part  thereof,  according  to  the  terms  of  his  purchase,  or  in  any 
manner,  except  as  hereinafter  stated,  and  the  purchase  money  for  said  one 
hundred  and  ninety-six  acres,  with  interest  thereon,  remains  wholly  unpaid. 

^^  YII.  That  said  Bocock  took  up  the  said  two  notes  first  falling  due  with 
Confederate  States  treasury  notes,  and  the  said  note  last  falling  due  he  took  up 
by  handing  over  to  Mrs.  Alice  G.  Dugger  bonds  of  the  Confederate  States. 
Your  orator  and  oratrix,  who  were  then  infants,  state  upon  information  and 
belief,  that  Bocock  and  the  defendant,  Henry  A.  Tayloe,  together  urged  said 
Alice  6.  Dugger  to  accept  said  Confederate  notes  and  bonds  in  payment  of  said 
Bocock's  notes,  at  a  time  when  all  of  her  children  who  were  of  age  were  absent 
from  home,  and  the  said  Alice  G.  Dugger  received  such  Confederate  notes  for 
the  note  first  falling  due  without  remonstrance;  she  reluctantly  yielded  and 
received  the  Confederate  notes  for  the  note  secondly  falling  due,  but  when  they 
urged  her  to  accept  the  said  treasury  notes  or  Confederate  bonds  for  the  last 
note,  she  peremptorily  refused  to  accept  said  Confederate  notes  and  bonds, 
which  were  then  really  almost  worthless,  in  payment  of  said  note,  and  for  a 
long  time  she  continued  to  refuse,  and  sent  the  said  Bocock  and  Tayloe  away 
without  taking  the  offer;  but  she  had  great  confidence  in  and  esteem  for 
said  Bocock  and  Tayloe,  who  were  her  neighbors,  and  were  men  of  high  char- 
acter, and  they  brought  great  pressure  to  bear  on  her  to  induce  her  to  take 
the  Confederate  notes  or  bonds.  They  represented  to  her  that  she  would  be 
ruinously  taxed  by  the  Confederate  government  if  she  refused  to  take  Confed- 
erate money  in  payment  of  said  note,  and  that  she  would  be  made  to  pay  the 
tax  in  gold,  and  they  or  one  of  them  reported  her  refusal  to  the  Confederate 
tax  collector,  who  called  upon  her  and  told  her  he  was  informed  of  her  refusal, 
and  finally,  under  great  pressure,  under  protest,  and  unwillingly,  the  said  Alice 
O.  Dugger  very  reluctantly  yielded  and  took  said  Confederate  bonds,  and  gave 
up  to  said  Bocock  said  last  note.  The  sons  of  Alice  G.  Dugger,  then  of  age, 
were  absent  in  the  army." 

Payment  of  the  purchase  money  was  never  reported  in  form  to  the  court  by 
Mrs.  Dugger,  and  no  order  was  ever  made  for  her  to  convey  the  property. 
Neither  did  she  ever  execute  any  conveyance,  but  at  the  April  term,  1864,  of 
the  court,  she  filed  her  final  account  as  administratrix,  in  which  she  charged 
herself  with  the  purchase  money,  making  no  mention  of  the  fact  that  it  had 
been  paid  in  the  notes  and  bonds  of  the  Confederate  States.  This  account  was 
audited  and  settled  by  the  court,  and  a  distribution  ordered.  The  balance 
found  due  from  the  administratrix  was  $40,170.41,  of  which  the  share  of  eacb 
distributee  was  $5,021.30.  These  appellants  were  then  infants,  and  the  record 
shows  that  in  the  proceedings  for  settlement  and  distribution  they  were  repre- 
sented by  II.  A.  Woolf.  Mrs.  Dugger  was  at  the  time  their  guardian,  and  she 
charged  herself  in  her  accounts  as  guardian,  which  were  then  pending  before) 
the  court  for  partial  settlement,  with  the  distributive  shares  of  her  wards. 

In  18G6,  after  the  close  of  the  war,  no  conveyance  having  been  made  to 
Bocock,  Mrs.  Dugger  and  her  surviving  children,  including  the  present  n.[)\ie\- 
lant&  who  were  still  infants,  commenced  in  one  of  the  state  courts  of  Alabama 
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n.  suit  in  the  nature  of  an  action  of  ejectment,  against  Bocock  and  Tayloe,  to 
recover  the  lands.  Fearing  that  an  attempt  would  be  made  by  the  defendants 
to  get  a  deed,  the  widow  and  heirs,  on  the  12th  of  May,  1866,  filed  in  the  pro- 
bate court  their  protest  against  any  order  to  that  effect;  but  the  bill  avers  that 
Bocock  did,  "  for  the  express  purpose  of  defeating  said  action  at  law,  on  the 
21st  day  of  March,  1868,  file  his  petition  in  said  probate  court,  .  .  . 
wherein  he  represented  and  stated  that  he  had  paid  the  whole  purchase  money 
for  said  lands,  when  in  fact  he  had  never  paid  it,  or  any  part  thereof,  other- 
wise than  in  Confederate  States  treasury  notes  and  bonds,  as  already  herein 
set  forth  in  detail,  and  further  setting  forth  in  his  petition  that  the  said 
Alice  G.  Dugger  had  not  reported  such  payment,  though  more  than  a  rea- 
sonable time  had  elapsed  for  her  to  have  done  so,  and  praying  that  an  order 
for  a  conveyance  of  said  lands  to  him  might  be  made;  and  said  probate 
court,  notwithstanding  said  caveat  and  protest  filed  by  the  heirs  at  law  of 
said  Henry  Dugger,  deceased,  long  before  that  time,  and  which  was  then  on 
file,  and  without  notice  to  the  administratrix  or  to  any  of  the  said  heirs,  and 
without  the  knowledge  by  them  of  said  application,  and  upon  ex  parte  proof 
made  by  said  Bocock,  did  appoint  Henry  A.  Woolf,  a  brother  of  the  judge  of 
said  court,  and  an  entire  stranger  to  the  estate,  having  no  interest  therein  or 
knowledge  of  the  affairs  thereof,  to  execute  titles  to  said  Bocock,  and  said 
Woolf,  in  compliance  with  said  order  and  decree  of  said  court,  made  convey- 
ances of  said  lands  to  said  Bocock,  without  notice  to  or  knowledge  by  the  ad- 
ministratrix. .  .  .  And  the  said  action  in  the  nature  of  ejectment  brought 
by  said  heirs  was  defeated  by  the  production  of  said  conveyance,  on  the  ground 
that  the  remedy  was  by  direct  proceedmgs  in  chancery  to  impeach  said  order 
or  decree." 

On  the  11th  of  June,  1868,  after  Bocock  got  his  deed,  the  widow  and  chil- 
dren, the  appellants  being  represented  by  their  guardian,  entered  into  an  agree- 
ment of  compromise  with  Bocock,  by  which,^  *' in  full  and  final  compromise 
and  settlement  of  the  claims  between  the  parties,  .  .  .  touching  and  con- 
cerning their  claims  and  rights  in  and  to  the  lands  hereinafter  mentioned,  and 
of  the  suits  between  them  in  respect  thereto,  and  of  the  damages,  rents  and 
mesne  profits,"  the  widow  and  children  agreed  to  convey  to  Bocock  a  certain 
portion  of  the  lands,  and  he  to  convey  to  them  the  rest,  except  the  one  hun- 
dred and  ninety-six  acres  now  in  dispute.  By  an  express  stipulation  nothing 
in  that  compromise  was  "  to  impair  or  affect  any  right,  title  or  claim  of  any  or 
either  of  the  parties  of  the  second  part  [the  widow  and  children]  to  any  landa 
in  possession  of  said  Henry  A.  Taj'loe,  or  to  rents  and  damages  for  the  use 
thereof  by  said  Tayloe,  or  to  any  action  pending  against  Tayloe."  This  agree- 
ment was  in  all  respects  ratified  by  the  appellants  after  they  came  of  age,  but 
on  the  31st  of  October,  1873,  they  began  this  suit  to  reach  the  one  hundred 
and  ninety-six  acres  held  by  Tayloe,  and  as  to  him  they  made  the  following 
averments : 

"  Your  orator  and  oratrix  have  but  imperfect  knowledge*or  information  of 
the  exact  arrangement  by  which  said  Tayloe  obtained  the  same,  or  whether 
he  has  the  same  in  his  own  name  or  in  the  name  of  some  other  person,  and 
pray  that  said  Bocock  and  Tayloe  and  Maupin  may  answer  and  set  forth  how 
and  in  what  manner  the  same  was  acquired  and  is  held  by  them  or  either  of 
them,  and  also  what  said  Tayloe  and  Maupin  and  each  of  them  paid  for  it, 
and  in  what  sort  of  money  or  currency ;  and  your  orator  and  oratrix  state 
upon  information  and  belief  that  the  Confederate  currency  and  bonds  with 
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which  said  Bocock  took  up  his  notes  was  furnished  by  said  Tayloe  to  the 
amount  of  the  purchase  money  for  said  one  hundred  and  ninety-six  acres,  and 
that  said  payment,  though  made  in  Bocock's  name,  was  in  full  to  the  extent  of 
the  amount  due  for  said  one  hundred  and  ninety-six  acres  made  in  part  by  said 
Tayloa 

"Xyi.  Tour  orator  and  oratrix  charge  that  said  Tayloe  paid  nothing  for 
said  land  except  Confederate  money  and  bonds,  which  were  not  a  valuable  con- 
sideration as  against  your  orator  and  oratrix,  who  were  then  minors;  and  they 
further  say  that  said  Tayloe  well  knew  that  said  Bocock  had  paid  only  Con- 
federate notes  and  bonds  for  said  lands;  and  on  information  and  belief  they 
charge  that  he  participated  with  said  Bocock  in  said  wrong  and  injury  to  your 
orator  and  oratrix ;  and  your  orator  and  oratrix  show  that  said  Maupin  is  the 
son-in-law  of  said  Tayloe,  and  lives  with  him ;  that  he  married  the  daughter  of 
said  Tayloe  in  1864  or  1865,  and  that  he  has  no  title  to  said  land,  and  is  not  a 
purchaser  for  value,  and  that  he  acquired  whatsoever  rights  he  may  have  with 
full  knowledge  or  notice  that  nothing  but  Confederate  notes  and  bonds  had 
been  paid  for  said  land." 

The  prayer  of  the  bill  is  as  follows: 

"  To  the  end,  therefore,  that  an  account  may  be  taken  of  the  amount  due  to 
your  orator  and  oratrix,  respectively,  as  their  several  portions  of  money  arising 
from  the  sale  of  said  one  hundred  and  ninety-six  acres  of  land,  as  heirs-at-law 
of  said  Henry  Dugger,  deceased,  and  as  heirs-at-law  of  said  John  W.  Dugger, 
deceased,  and  that  payment  of  the  same  may  be  enforced  against  said  one 
hundred  and  ninety-six  acres  of  land,  and  against  the  rents  thereof,  to  accrue 
from  the  tiling  of  this  bill,  and  that  said  lands  may  be  sold  therefor,  and  that 
the  decree  for  titles  to  said  Bocock,  and  the  deed  made  thereto,  may  be  held 
void ;  or,  if  not,  that  it  may  be  set  aside  or  held  to  be  subordinate  to  your  ora- 
tor's and  oratrix's  lien,  and  that  your  orator  and  oratrix  may  have  such  other 
and  further  relief  as  to  your  honor  may  seem  proper  and  as  justice  may  re- 
quire." 

The  supreme  court  of  the  state  having  affirmed  the  decree  of  the  court  below 
dismissing  the  bill,  the  case  has  been  brought  here  upon  a  writ  of  error  al- 
lowed by  the  chief  justice  of  that  court.  A  motion  to  dismiss  for  want  of 
jurisdiction  has  been  made,  which  now  stands  for  hearing  with  the  case  on  its 
merits. 

§  1041.  A  federal  question  is  not  necessarily  involved  when  the  co7isideraiion 
of  a  C07itract  is  Confederate  money. 

.  The  only  av^rn^ients  in  the  bill  that  can  by  any  possibility  raise  a  federal 
question  are  those  which  relate  to  the  payments  in  the  notes  and  bonds  of  the 
Confederate  States.  In  Delmas  v.  Insurance  Company,  14  Wall.,  661,  we  said  dis- 
tinctly that  a  federal  question  was  not  necessarily  involved  in  a  case  because  the 
consideration  of  a  contract  to  be  enforced  was  Confederate  money,  and  Mr.  Jus- 
tice Miller,  speaking  for  the  court,  said :  "  When  a  decision  on  that  point,  whether 
holding  such  conlract  valid  or  void,  is  made  upon  the  general  principles  by 
which  courts  determine  whether  a  consideration  is  good  or  bad  on  principles  of 
public  policy,  the  decision  is  one  we  are  not  authorized  to  review.  Like  in 
many  other  questions  of  the  same  character,  the  federal  courts  and  the  state 
courts,  each  within  their  own  spheres,  deciding  on  their  own  judgment,  are  not 
amenable  to  each  other."  This  case  was  followed  in  Tarver  v.  Keach,  15  Wall., 
§7;  Eockhold  v.  Kockbold,  92  U.  S.,  129;  New  York  Life  Ins.  Co.  v.  Hendren, 
14.,  286;  Bank  V.  McVeigh^  98  id.,  382.    In  Thorington  t?.  Smith,  8  Wall.,  1,  a  case 
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which  came  up  from  one  of  the  district  courts  of  the  United  States  for  Alabama, 
the  question  arose  whether  contracts  for  the  paj'ment  of  Confederate  notes 
made  during  the  late  rebellion,  between  parties  residing  within  the  Confederate 
States,  could  be  enforced  in  the  courts  of  the  United  States,  and  we  held  that 
they  could,  if  made  in  the  usoal  course  of  business,  and  not  for  the  purpose  of 
giving  currency  to  the  notes  or  otherwise  aiding  the  rebellion.  The  chief  jus- 
tice, in  delivering  the  opinion  of  the  court,  said,  in  speaking  of  these  notes: 
^^  As  contracts  in  themselves,  except  in  the  contingency  of  successful  revolu- 
tion, these  notes  were  nuUities,  for  except  in  that  event  there  could  be  no  payer. 
They  have,  indeed,  that  character  on  their  face,  for  they  were  payable  only 
^  after  a  ratification  of  a  treaty  of  peace  between  the  Confederate  States  and 
the  United  States  of  America.'  While  the  war  lasted,  however,  they  had  a 
certain  contingent  value,  and  were  used  as  money  in  nearly  all  the  business 
transactions  of  many  millions  of  people.  They  must  be  regarded,  therefore, 
as  a  currency  imposed  on  the  community  by  irresistible  force."  And  further 
on,  in  reference  to  contracts  stipulating  for  payment  in  this  kind  of  currency: 
"  They  have  no  necessary  relations  to  the  hostile  government,  whether  invading 
or  insurgent.  They  are  transactions  in  the  ordinary  course  of  civil  society, 
and,  though  they  may  indirectly  and  remotely  promote  the  ends  of  the  unlaw- 
ful government,  are  without  blame  except  when  proved  to  have  been  entered 
into  with  actual  intent  to  further  invasion  or  insurrection."  Such  is  now  the 
settled  rule  of  decision  in  this  court.  Delmas  v.  Insurance  Company,  supra; 
Confederate  Note  Case,  19  Wall,  548 ;  Wilmington  &  Welden  Railroad  Co.  v. 
King,  91  U.  S-,  3;  Stewart  v.  Salamon,  94  id.,  434. 

In  Hanauer  v.  Woodruff,  15  Wall.,  439,  it  was  held  that  "  the  war  bonds 
issued  by  the  secession  ordinance  of  Arkansas,  though  used  as  a  circulating  me- 
dium in  that  state  and  about  Memphis,  did  not  constitute  any  forced  currency 
which  the  people  in  the  state  and  city  were  obliged  to  use,"  and  "  that  they 
were  only  a  circulating  medium  in  the  sense  that  any  negotiable  money  instru- 
ments, in  the  payment  of  which  the  community  has  confidence,  constitute  a 
circulating  medium."  For  this  reason  we  decided  in  that  case,  which  came  up 
from  the  circuit  court  of  the  United  States  for  the  eastern  district  of  Arkansas, 
that  a  note  given  in  the  purchase  of  such  bonds  could  not  be  enforced  in  the 
courts  of  the  United  States.  Mr.  Justice  Field,  in  delivering  the  opinion  of  the 
court,  stated  the' difference  between  that  case  and  Thorington  v.  Smith  to  be 
^*the  difference  between  submitting  to  a  force  which  could  not  be  controlled, 
and  voluntarily  aiding  to  create  that  force." 

§  1042.  Circumstances  which  present  no  federal  question  and  give  no  juris- 
diction  to  federal  courts. 

In  the  light  of  these  cases  it  is  easy  to  see  that  this  bill  does  not  necessarily 
involve  the  decision  of  any  federal  question.  There  is  no  pretense  that  the 
parties  intended,  in  the  payments  that  were  made,  to  aid  the  rebellion.  Neither 
is  it  alleged  that  the  first  and  second  notes  were  paid  in  any  other  than  the 
usual  course  of  business.  As  to  the  third,  the  utmost  that  can  be  claimed  from 
the  allegations  is,  that  Mrs.  Dugger  was  forced  against  her  will  to  accept  the 
Confederate  bonds  and  give  up  the  note.  There  can  be  no  doubt  that  under 
our  decisions  the  payment  of  the  first  and  second  notes  was  good,  if  she  was 
authorized  by  law  to  accept  anything  else  than  lawful  money.  About  the 
third,  the  question  presented  was,  apparently,  not  as  to  the  validity^of  the  Con- 
federate bonds,  but  as  to  the  effect  of  the  coercion  employed  to  get  them  taken. 
None  of  these  are  federal  questions.    Neither  is  the  further  one,  whether  a 
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payment  good  as  to  her  ^oald  be  good  as  to  these  appethnta.  All  these  ques- 
tions are  of  a  class  as  to  which  the  judgment  of  the  state  court  is  final  and  not 
reviewable  here. 

§  1043.  Ju7^dtction  must  appear  on  the  record. 

The  rule  in  relation  to  our  jurisdiction  is  that  it  mast  either  appear  from 
the  record  in  express  terms  that  there  has  been  a  decision  against  the  right 
claimed  under  the  constitution,  laws  or  treaties  of  the  United  States,  or  that 
the  judgment  or  decree  complained  of  could  not  have  been  given  without  so 
deciding.  Murray  v.  Charleston,  96  IT.  S.,  482.  Here  there  are  no  averments 
in  the  bill  which  directly  present  the  validity  under  the  laws  of  the  United 
States  of  a  payment  in  Confederate  securities,  and  it  may  fairly  be  inferred 
that  the  appellants  relied  upon  an  entirely  different  ground  for  the  relief  they 
asked.  Such  being  the  case,  no  federal  question  was  necessarily  involved  in  the 
decision  that  has  been  made.  As  the  burden  is  on  the  appellants  to  show  cor 
jurisdiction,  and  we  cannot  entertain  the  case  unless  they  have  done  so,  the  writ 
of  error  is  dismissed. 

PALBfER  V.  MARSTON. 

(WWaUace,  lO-lS.    1871.) 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  Palmer  sued  Marston,  in  the  district  court  of  the  parish 
of  East  Feliciana,  upon  a  promissory  note  made  by  Marston  to  J.  O.  Fuqua, 
and  by  him  indorsed  to  Palmer,  dated  October  1, 1863,  for  $1,687,  and  paya- 
ble one  day  after  date,  with  interest  at  the  rate  of  eight  per  cent,  per  annum 
from  date  until  paid.  The  defendant  answered  that  $1,000  of  the  note  had 
been  paid,  and  that  $949  of  it  was  a  part  of  the  purchase  price  of  an  African 
negro  claimed  to  be  a  slave,  and  that  the  slave  had  been  freed  by  sov^ereign 
authority,  and  that  hence  the  note,  to  the  extent  of  the  amount  last  named, 
was  null  and  void.  The  court  held  that, "  whilst  the  law  remains  as  pronounced 
by  the  late  supreme  court  in  the  case  of  Wainv^right  v.  Bridges,  19  La.  Ann., 
234,  and  other  cases,  Fuqua,  were  he  suing  to  recover  the  amount  of  the  note, 
which  is  the  subject  of  this  controversy,  would  be  defeated  by  this  plea  of  fail- 
ure of  consideration.  Therefore  the  plaintiff  must  fail  also."  judgment  was 
given  for  the  defendant.  The  case  was  appealed  to  the  supreme  court  of  the 
state,  and  that  court  affirmed  the  judgment.  In  the  opinion  of  the  court,  as 
drawn  up  by  one  of  the  judges,  it  is  said : 

"The  balance  of  the  note  in  suit  in  this  action  was  clearly  given  in  renewal 
of  obligations  arising  from  the  sale  of  a  slaVe,  and  is  vitiated  by  this  fact.  It 
cannot  be  recovered  under  our  jurisprudence,  as  settled  in  Wainwright  v. 
Bridges  and  the  numerous  cases  which  have  followed  that  decision.  Under  the 
rule  established  in  the  case  of  Groves  v.  Clark,  21  La.  Ann.,  567,  it  is  immate- 
rial whether  the  plaintiff  became  a  holder  before  or  after  maturity.  We  have 
been  asked  by  counsel  to  pass  in  this  case  upon  the  validity,  under  the  con- 
stitution of  the  TTnited  States,  of  the  article  128  of  the  Louisiana  constitution 
of  1868,  which  declares  that  contracts  for  the  sale  of  persons  are  null  and  void, 
and  shall  not  be  enforced  by  the  courts  of  this  state.  We  do  not  feel  it  necessary 
to  do  this.  The  rule  that  such  contracts  will  not  be  enforced  by  the  courts  of 
this  state  was  established  in  our  jurisprudence  in  the  year  1867.  It  was  firmly 
settled  and  repeatedly  acted  upon  before  the  adoption  of  the  constitution  of 
1868,  and  has  been  invariably  adhered  to  ever  since.  The  question  whether 
this  article  128  be  valid  or  invalid  as  an  act  of  legislation,  and  in  relation 
to  article  10  of  the  constitution  of  the  IJnited  States,  may  po^ess  consid- 
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erable  ipeoulative  interest,  bat  we  do  not  perceive  that  it  can  in  this  ease  have 
a  practical  inflaenoe  upon  the  result  For  the  reasons  given  it  is  ordered  and 
adjudged  that  the  judgment  appealed  from  be  affirmed  with  costs." 

§  1044.  Where  a  decision  was  governed  hy  the  settled  principles  of  a  stcU^s 
jurisprudence^  this  court  has  no  jurisdiction  to  review  it 

It  thus  appears  that  the  provision  of  the  state  constitution  upon  the  subject 
of  slave  contracts  was  in  no  wise  drawn  in  question.  The  decision  was  gov- 
erned by  the  settled  principles  of  the  jurisprudence  of  the  state.  In  such  cases 
this  court  has  no  power  of  review.  No  right  was  claimed  by  either  party 
under  any  state  law  or  the  constitution  of  the  state  which  was  resisted  upon 
the  ground  of  repugnancy  to  the  constitution  or  a  treaty  or  law  of  the  United 
States,  the  decision  having  been  in  favor  of  the  validity  of  the  right  so  asserted. 
There  is  certainly  no  foundation  for  such  a  complaint  on  the  part  of  the  plaint- 
iff in  error.  In  the  absence  of  such  a  claim  and  decision,  we  cannot  take  cogni- 
zance of  the  case.  This  element,  w^hich  is  indispensable  to  our  jurisdiction,  is 
wanting.  Substantially  the  same  question  arose  in  The  Bank  of  West  Tennes- 
see V,  The  Citizens'  Bank  of  Louisiana,  14  Wall.,  9,  heretofore  decided.  The 
writ  of  error  was  dismissed  for  want  of  jurisdiction.  The  same  disposition 
must  be  made  of  this  case.  Writ  dismissed. 

BANK  OF  WEST  TENNESSEE  r.  CITIZENS'  BANK  OF  LOUISIANA,  (a) 
(14  WaUace,  %,  10.    1871.) 

Ekrob  to  the  Supreme  Court  of  Louisiana. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  The  plaintiff  in  error  brought  the  suit  against  the 
defendant  in  error  in  the  fifth  district  court  of  New  Orleans  to  reco\rer  the 
sum  of  $93,380,  for  moneys  deposited  by  the  plaintiff  with  the  defendant,  and 
moneys  collected  by  the  latter  for  the  former.  All  the  so-called  moneys  re- 
ceived by  the  defendant  were  the  notes  of  the  rebel  government.  The  district 
court,  on  the  27th  of  March,  1867,  gave  judgment  for  the  plaintiff.  The  case 
was  thereupon  taken  by  appeal  to  the  supreme  court  of  the  state.  That  court, 
on  the  14th  of  December,  1869,  reversed  the  judgment  of  the  court  below 
and  dismissed  the  case.  In  the  opinion  delivered  it  was  said:  "Under  the 
constitution  of  1868  the  courts  of  this  state  cannot  entertain  an  action  based 
upon  transactions  in  Confederate  treasury  notes.  We  think  the  evidence  dis- 
closes that  this  case  is  founded  upon  dealings  in  unlawful  currency,  and  the 
court  has  often  refused  to  lend  its  aid  to  transactions  reprobated  by  law." 

§  1045.  Where  a  decision  by  reason  of  prior  adjudications  would  he  the  same 
if  a  provision  of  a  state  constitution  were  omitted^  this  court  will  not  take  juris- 
diction. 

The  constitution  of  1868  was  not  in  existence  when  the  case  was  decided  by 
the  district  court.  The  supreme  court  founded  its  judgment  alike  upon  the 
constitutional  provision  and  prior  adjudications.  Those  adjudications  are  nu- 
merousand  conclusive  upon  the  subject.  Hunley  et  al,  v,  Scott,  19  La.  Ann.,  161 ; 
King  V.  Huston,  Hubbel  &  Co.,  id.,  288;  McCracken  v.  Pool,  id.,  359;  Norton 
V.  Dawson  et  al.^  id.,  464.  The  constitution  only  declared  a^  settled  pre-exist- 
ing rule  of  jurisprudence  in  that  state.  The  result  in  this  case  would  have 
been  necessarily  the  same  if  the  constitution  had  not  contained  the  provision 
in  question.     This  brings  the  case  within  the  authority  of  Bethel  v.  Deraaret, 

r  ' "  — — — . 
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10  Wall.,  537.    Upon  such  a  state  of  facts  this  court  cannot  take  jurisdiction 
under  the  section  of  the  judiciary  act  upon  which  the  writ  of  error  is  founded. 

Case  dismissed. 
NEW  YORK  LIFE  INSURANCE  COMPANY  v.  HENDREN. 
(2  Otto.  286-28a     1875.) 

Error  to  the  Supreme  Court  of  Appeals  of  Virginia. 

Statement  of  Facts. —  This  was  an  action  on  a  policy  of  insurance  issued  by 
a  New  York  company,  in  1856,  on  the  life  of  plaintiff's  husband,  resident  at 
Norfolk,  Virginia.  The  assured  lived  in  Virginia  at  the  date  of  his  death, 
which  happened  August  15,  1862.    Judgment  for  the  plaintiff. 

Opinion  by  Waite,  0.  J. 

This  record  does  not  show  that  any  federal  question  was  decided  or  neces- 
sarily involved  in  the  judgment  rendered  by  the  court  below.  The  pleadings, 
as  well  as  the  instructions  asked  and  refused,  present  questions  of  general  law 
alone.  The  court  was  asked  to  decide  as  to  the  effect,  under  the  general  public 
law,  of  a  state  of  sectional  civil  war  upon  the  contract  of  life  insurance,  which 
was  the  subject  of  the  action.  It  was  not  contended,  so  far  as  we  can  discover, 
that  the  general  laws  of  war,  as  recognized  by  the  law  of  nations  applicable  to 
this  case,  were  in  any  respect  raoditied  or  suspended  by  the  constitution,  laws, 
treaties,  or  executive  proclamations  of  the  United  States.  This  distinguishes 
the  present  case  from  Matthews  v.  McStea,  where  jurisdiction  was  taken  at  the 
last  term  (20  Wall.,  640),  and  the  case  decided  at  the  present  term.  91  XT.  S., 
7.  The  question  was  there  presented,  whether  the  president's  proclamation  of 
April  19,  1861,  did  not  suspend,  for  the  time  being,  the  operation  of  that  prin- 
ciple in  the  law  of  war  which  prohibited  commercial  intercourse  in  time  of  war 
between  the  adherents  of  the  two  contending  powers.  Here  there  is  nothing 
of  the  kind. 

§  1046.  TTie  supreme  court  has  no  Jurisdiction  over  the  qicestion  as  to  the  effect 
of  a  civil  war  on  a  contract 

Our  jurisdiction  over  the  decisions  of  the  state  courts  is  limited.  It  is  not 
derived  from  the  citizenship  of  the  parties,  but  from  the  questions  involved  and 
decided.  It  must  appear  in  the  record,  or  we  cannot  proceed.  We  act  u|X)n 
questions  actually  presented  to*  the  court  below,  not  upon  such  as  might  have 
been  presented  or  brought  into  the  case,  but  were  not.  The  case,  therefore, 
having  been  presented  to  the  court  below  for  decision  upon  principles  of  gen- 
eral law  alone,  and  it  nowhere  appearing  that  the  constitution,  laws,  treaties  or 
executive  proclamations  of  the  United  States  were  necessarily  involved  in  the 
decision,  we  have  no  jurisdiction.  We  have  often  so  decided.  Bethel  t?.  Dem- 
aret,  10  Wall.,  537;  Delmas  v.  Insurance  Co.,  14  id.,  666;  Tarver  v.  Keach,  15 
id.,  67;  Kockhold  v.  Eockhold,  2  Otto,  129. 

Dismissed  for  want  of  jurisdiction. 

Dissenting  opinion  by  Mr.  Justice  Bradley. 

I  dissent  from  the  judgment  of  the  court  in  this  case.  When  a  citizen  of  the 
United  States  claims  exemption  from  the  ordinary  obligations  of  a  contract  by 
reason  of  the  existence  of  a  war  between  his  government  and  that  of  the  other 
parties  to  it,  the  claim  is  made  under  the  laws  of  the  United  States  by  which 
trade  and  intercourse  with  the  enemy  are  forbidden.  It  is  not  by  virtue  of  the 
$tate  law  that  such  intercourse  is  forbidden ;  for  a  separate  state  cannot  wage 
war;  that  is  the  prerogative  of  the  general  government,    ft  is  in  accordance 
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with  international  law,  it  is  true,  but  international  law  has  the  force  of  law  in 
our  courts,  because  it  is  adopted  and  used  by  the  United  States.  It  could  have 
no  force  but  for  that,  and  may  be  modified  as  the  government  sees  fit.  Of 
course  the  government  would  not  attempt  to  modify  it  in  matters  affecting 
other  nations,  except  by  treaty  stipulations  with  them;  if  it  did,  it  would  pre- 
pare itself  to  carry  out  its  resolutions  by  military  force.  But  in  many  things 
thsit  prirna  facie  belong  to  international  law,  the  government  will  adopt  its  own 
regulations:  such  as  the  extent  to  which  intercourse  shall  be  prohibited;  how 
far  propert}'^  of  enemies  shall  be  confiscated;  what  shall  be  deemed  contraband, 
etc.  All  this  only  shows  that  the  laws  which  the  citizens  of  the  United  States 
are  to  obey  in  regard  to  intercourse  with  a  nation  or  people  with  which  they 
are  at  war,  are  laws  of  the  United  States.  These  laws  will  be  the  unwritten 
international  law,  if  nothing  be  adopted  or  announced  to  the  contrary,  or  the 
express- regulations  of  the  government,  when  it  sees  fit  to  make  them.  But  in 
both  cases  it  is  the  law  of  the  United  States  for  the  time  being,  whether  writ- 
ten or  unwritten. 

The  case,  then,  of  claiming  dissolution  or  extinction  of  a  contract  on  the 
ground  of  the  existence  of  a  war,  is  precisely  a  case  within  the  meaning  of  the 
law  which  gives  a  writ  of  error  to  this  court  from  the  judgment  of  a  state 
court  where  a  right  or  immunity  is  claimed  under  the  constitution  of  the 
United  States,  or  under  an  authority  exercised  under  the  United  States.  The 
power  given  by  the  constitution  to  congress  to  declare  war,  and  the  authority 
of  the  general  government  in  carrying  on  the  same,  are  the  grounds  on  which 
the  exemption  or  immunity  is  claimed.  It  is  under  the  authority  of  the  gov- 
ernment of  the  United  States  that  the  party  is  not  only  shielded,  but  prevented 
from  the  execution  of  his  contracts.  If  he  performed  them,  it  would  be  a  vio- 
lation of  his  obligations  to  his  government.  It  is  highly  expedient  that  obliga- 
tions and  immunities  of  this  sort,  arising  from  public  law  and  the  public 
relations  of  the  government,  should  be  subject  to  uniform  rules,  and  to  the  final 
adjudication  of  the  judicial  department  of  the  general  government. 

'  §  1047.  Legality  of  a  court. —  During  the  civil  war  a  provisional  court,  usually  called  the 
provost  court,  was  established  by  the  military  authority  of  the  president  in  the  city  of  New 
Orleans.  An  action  was  brought  in  such  court  by  one  bank  of  the  state  against  another  bank 
of  the  state  to  recover  a  suin  of  money.  Judgment  being  rendered  in  favor  of  the  plaintiff, 
and  against  the  defendant,  the  defendant  paid  the  money  under  protest,  denying  the  jurisdic- 
tion of  the  com-t.  An  action  was  brought  in  the  district  court  of  Louisiana  after  the  war  to 
ncover  back  the  money  so  paid,  on  the  ground  that  such  provost  court  was  constituted  in  a 
manner  contrary  to  the  constitution  of  the  United  States,  and  consequently  had  no  jurisdic- 
tion. The  district  court,  without  deciding  this  point,  held  that  the  judgment  was  valid  under 
the  constitution  of  the  state,  adopted  after  the  close  of  thu  war,  and  that  the  plaintiff  could 
not  recover.  This  judgment  was  affirmed  by  the  supreme  court  of  Louisiana,  wliich  held 
further  that  the  provost  court  had  jurisdiction.  Held,  that  the  case  presented  no  federal 
question,  but  was  one  for  the  exclusive  cognizance  of  the  state  courts.  Mechanics',  etc., 
Bank  v.  Union  Bank,  22  Wall.,  298. 

§  104S.  Confederate  statute. —  A  writ  of  error  lies  from  the  supreme  court  of  the  United 
States  to  the  supreme  court  of  a  state  wliere  the  defendant  in  the  state  court  justifies  the  act 
complained  of  under  authority  conferred  by  an  act  of  the  Confederate  congress,  and  the  state 
court  upholds  the  validity  of  the  defense.  The  decision  of  the  state  court  in  such  a  case  must 
be  considered  as  essentially  an  adjudication  in  favor  of  the  validity  of  an  act  of  the  Confed- 
erate congress,  recognized  and  enforced  as  a  law  of  the  state,  and  which  must  be  regarded  as 
a  statute  of  the  state  within  the  meaning  of  the  provisions  of  the  act  declaring  the  appellate 
jurisdiction  of  the  supreme  court.     Ford  v.  Surget.  7  Otto,  602. 

§  1 049.  A  writ  of  error  lies  to  the  supreme  court  of  appeals  of  Virginia  from  the  supreme 
court  of  the  United  States  where  the  validity  of  a  bond  given  to  stay  proceedings  on  an  exe- 
cution under  an  ordinance  of  the  convention  of  Virginia  subsequent  to  its  i>assage  of  the  ordi- 
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nsQoe  of  secession  is  drawn  in  question  as  being  in  vielalioB  of  tbe  oonstftuHon  of  the  United 
States,  and  the  state  court  decides  in  favor  of  its  validity.    Daniels  v,  Teamey,  12  Otto,  417. 

§  1050.  The  passage  of  the  ordinance  of  secession  by  the  state  of  Louisiana  did  not  defeat 
the  right  to  have  a  judgment  of  the  state  supreme  court  rendered  shortly  thereafter,  re- 
"Viewed  by  the  supreme  court  upon  a  writ  ot  error.    White  v.  OBinnon,  6  Wall.,  450. 

§  1051.  Limitatitms. —  Wliere  an  action  for  the  recovery  of  rent  was  commenced  in  tbe 
state  courts  of  Louisiana  between  citizens  of  that  state,  and  it  was  held  that  the  claim  was 
barred  by  the  state  statute  of  limitations,  and  it  appeared  that  the  district  iif  which  the  al- 
leged cause  of  action  accrued  was  in  possession  of  the  federal  authorities  during  the  whole 
time  embraced  by  the  statute  of  limitations,  and  it  did  not  appear  that  the  defendant  could 
not  have  been  served  with  process,  or  that  the  regular  operation  of  the  courts  was  interfered 
with,  the  supreme  court  of  tHe  United  Statee,  on  writ  of  error  to  the  state  court,  will  not  re- 
examine the  decision  of  the  latter  court.    Harrison  v.  Myer,  2  Otto,  115. 

§  1052.  Dissolution  of  partnership. —  One  member  of  a  partnership  resided  in  New  York, 
tiie  others  in  New  Orleans.  A  draft  was  accepted  by  the  partners  in  New  Orleans  on  April 
96,  1861.  The  New  York  partner  being  sued  on  this  draft,  he  claimed  that  the  proclamations 
by  the  president  of  April  15  and  19,  1861,  had  the  effect  to  dissolve  the  partnership,  and  that 
he  was  not  liable.  The  state  court  found  against  him.  Held,  that  the  supreme  court  had  ju- 
risdiction.   Mathews  v.  McStea,*  20  Wall,  646.    See  §  1039. 

§  1053.  Liability  of  indorser. —  A  state  court  decided  that  by  the  general  principles  of 
oommercial  law,  if,  during  the  late  civil  war,  an  indoraer  of  a  promissory  note  abandoned  his 
residODce  in  loyal  territory  and  went  to  reside  permanently  within  the  CJonfederate  lines  be- 
fore the  note  matured,  a  notice  of  protest  left  at  his  former  residence  in  the  loyal  territory 
was  not  sufl3cient  to  charge  him,  if  his  change  of  residence  was  known,  or  by  the  exercise  of 
nasonable  dUigenoe  might  have  been  known,  to  the  holder  of  the  note  when  it  matured. 
Hdd,  that  no  federal  question  was  involved.    Bank  v.  McVeigh,*  8  Otto,  3^2.    See  g  1039. 

§  1054.  Confederate  money.—  The  state  court  of  Louisiana  held  a  mortgage  void  because 
the  consideration  was  a  loan  of  Confederate  currency.  The  case  was  brought  to  the  supreme 
court  on  the  theory  that  a  federal  question  was  involved,  and  the  following  opinion  was  ren- 
dered: *'  There  was  no  federal  question  presented  to  the  court  below  by  the  plaintiff  in  error, 
80  far  as  appears  from  the  record.  There  is  no  statute  of  a  state  in  question  here.  But  it  is  in* 
sisted  that  there  was  an  authority  under  the  state  of  Louisiana  exercised  in  the  case  drawn  in 
question,  and  which  was  repugnant  to  the  constitution  and  the  decision  in  favor  of  its  valid- 
ity, and  that  is,  the  supreme  court  of  the  state  were  acting  under  the  authority  of  the  state 
at  the  time  its  decision  was  rendered.  There  are  two  answers  to  this  ground:  1st.  ThsA  the 
authority  conferred  on  a  court  to  hear  and  determine  cases  in  a  state  is  not  the  kind  of  author- 
ity referred  to  in  the  twenty-fifth  section,  otherwise  every  judgment  of  the  supreme  court 
of  a  state  would  be  re-examinable  under  the  section ;  and  2d.  The  decision  of  the  court  was 
not  repugnant  to  the  constitution.  It  simply  held  that  the  promissory  notes,  together  with 
the  mortgage  in  question,  were  nullities,  on  the  ground  that  the  *  Confederate  curr^icy,' 
which  constituted  the  consideration,  was  illegal  according  to  the  law  of  the  state  at  the  time 
the  contract  was  entered  into.  As  no  federal  question  appears  in  the  record,  the  motion  to 
dismiss  must  be  granted."    Bethell  v.  Demaret,  10  Wall.,  537.    See  §g  1086.  1088. 

§  1055.  A  writ  of  error  lies  from  the  supreme  court  of  the  UnitcKi  States  to  the  supreme 
court  of  a  state  in  a  case  in  which  the  question  involved  is  whether  a  payment  in  Confederate 
notes  is  a  sufficient  consideration  to  support  a  contract,  and  the  state  court  holds  that  it  is 
not,  and  expressly  places  the  grounds  of  its  decision  on  a  clause  in  the  state  constitution  which 
provides  that  such  contracts  shall  not  be  enforced  in  the  courts  of  the  state.  Delmas  v.  In" 
surance  Company,  14  Wall.,  666. 

§  1056.  A  writ  of  error  does  not  lie  from  the  supreme  court  of  the  United  Statee  to  the 
supreme  court  of  a  state  to  review  the  judgment  of  such  court  annulling  a  jadginent  on  Ihe 
ground  that  the  notes  on  which  the  judgment  was  rendered  were  given  for  a  loan  of  Confed- 
erate money,  and  that  the  transactions  which  resulted  in  the  acquisition  of  the  notes  were 
had  between  enemies  during  the  late  civil  war,  in  violation  of  the  proclamation  of  the  pres- 
ident forbidding  eommercial  intercourse  with  the  enemy.  The  ruling  of  the  state  court, 
however  erroneous,  is  not  subject  to  review  by  the  supreme  court  of  the  United  States.  It 
conflicts  with  no  part  of  the  constitution,  laws  or  treaties  of  the  United  States,  and  conse- 
quently presents  no  federal  question.    Stevenson  v,  Williams,  19  WalL,  876 
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/.  Bight  to  Freedom.    Ordinance  of  1787. 

©UMMABY— JRh/W  to  freedom,  §  1057. 

§1057.  The  supreme  court  has  no  jurisdiction  where  the  state  court  decides  in  favor  of  a 
right  claimed  under  the  ordinance  of  1787;  e,  g^,  the  light  to  freedom  of  a  person  held  as  a 
slave.    Menard  v.  Aspasia,  ^§  1058-1061. 

[Notes.—  See  §§  1062-1066.] 

MENARD  V.  ASFASIA. 

(5  Peters,  505-518.    1881.) 

Opinion  by  Me.  Justice  McLean. 

Statement  op  Facts. — ^This  suit  was  brought  into  this  court  from  th«  supreme 
court  of  the  state  of  Missouri  by  a  writ  of  error.  An  action  for  false  impria- 
onment  was  commenced  in  the  circuit  court  for  the  county  of  St.  Louis,  by  the 
defendant  in  error,  to  establish  her  freedom.  By  the  consent  of  counsel,  under 
the  statute  of  Missouri,  the  facts  and  law  of  the  case  were  submitted  to  tho 
court. 

The  facts,  as  stated  in  the  bill  of  exceptions,  are  these:  The  mother  of  As- 
pasia  was  born  at  Kaskaskia,  Illinois,  previous  to  the  year  1787,  and  was  held 
as  a  slave  from  her  birth  by  a  citizen  of  that  country.  His  residence  commenced 
before  the  country  was  conquered  by  Virginia,  and  continued  until  after  the 
birth'  of  Aspasia,  which  was  several  years  subsequent  to  the  passage  of  the  or- 
dinance for  the  government  of  the  northwestern  territory.  She  was  bom  a 
slave  at  the  village  of  Kaskaskia,  and  held  as  such.  In  the  year  1821  she 
was  purchased  by  the  plaintiff  in  error,  who  immediately  afterwards  gave  her 
to  his  son-in-law,  Francis  Chouteau,  a  resident  of  St.  Louis.  He  held  her  as  a 
slave  until  October,  1827,  when  he  returned  her  to  the  plaintiff  in  error  in  con- 
sequence of  the  claim  she  set  up  for  her  freedom.  Upon  this  evidence  Menard 
claimed  Aspasia  as  his  slave,  but  the  circuit  court  decided  against  him.  He 
appealed  to  the  supreme  court  of  the  state,  and  in  that  court  the  judgment  of 
the  circuit  court  was  affirmed.  To  reverse  this  judgment  a  writ  of  error  is  now 
prosecuted,  and  two  errors  are  assigned. 

1.  Slaves  in  the  northwestern  territory,  betore  and  at  the  time  of  the  adop- 
tion of  the  ordinance  of  1787,  were  not  liberated  by  that  instrument,  but  con- 
tinued slaves. 

2.  That  the  offspring  of  such  slaves  follow  the  condition  of  the  mother,  and 
are  also  slaves.  To  understand  the  nature  of  the  right  asserted  by  the  plaintiff 
in  error,  a  reference  to  the  civil  history  of  the  Illinois  country  is  necessary. 
By  the  treaty  of  peace  concluded  in  1763  between  England  and  France,  the 
latter  ceded  to  the  former  the  country  out  of  a  part  of  which  the  state  of  Illi- 
nois was  formed.  In  the  colonies  of  both  France  and  England  it  is  well  known 
that  slavery  is  tolerated. 

It  was  stipulated  in  the  treaty  "  that  those  who  chose  to  retain  their  lands, 
and  become  subjects  of  his  majesty  the  king  of  England,  shall  enjoy  the  same 
rights  and  privileges,  the  same  security  for  their  persons  and  effects,  and  liberty 
of  trade,  as  the  old  subjects  of  the  king."  The  same  assurance  was  given  to 
the  inhabitants  of  the  country  in  the  proclamation  of  General  Gage  in  1764. 
In  1778  a  military  force,  organized  under  the  authority  of  Virginia  and  com- 
manded by  General  Clarke,  subdued  Kaskaskia  and  post  Vincent,  and  drove 
the  British  forces  from  the  country.     Soon  after  this  occurrence,  by  an  act  of 
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the  Virginia  legislature,  a  county  called  Illinois  was  organized,  embracing  the 
conquered  district,  and  its  citizens  were  admitted  on  an  equality  of  rights  with 
the  other  citizens  of  Virginia.  This  country  was  ceded  to  the  United  States  by 
Virginia  in  1784,  with  certain  stipulations,  one  of  which  was  that  "  the  French 
and  Canadian  inhabitants,  and  other  settlers  of  the  Easkaskias,  St.  Vincent's, 
and  the  neighboring  villages,  who  have  professed  themselves  citizens  of  Vir- 
ginia, shall  have  their  possessions  and  titles  conSrraed  to  them,  and  be  pro- 
tected in  the  enjoyment  of  their  rights  and  liberties."  Under  the  laws  of 
Virginia  the  citizens  of  Illinois  county  had  a  right  to  purchase  and  hold  slaves, 
and  that  right  was  not  abrogated,  but  protected,  by  the  cession  of  1784  to  the 
United  States.  In  April,  1784,  congress  passed  certain  resolutions  securing  to 
the  people  north  of  the  Ohio  certain  rights  and  privileges  by  which  they  were 
governed,  and  which  remained  in  force  until  the  adoption  of  the  ordinance  of 
1787.  By  these  resolutions  the  existence  of  slavery  is  not  referred  to  except  by 
implication,  in  the  using  the  words  ''  free  males  of  full  age,"  being  entitled  to 
certain  privileges;  and,  also,  "free  inhabitants."  Under  these  resolutions,  in 
the  manner  prescribed,  the  free  inhabitants  were  authorized  to  adopt  the  laws 
of  any  one  of  the  original  states. 

On  the  13th  July,  1787,  congress  passed  the  ordinance  for  the  government  of 
the  territory  northwest  of  the  river  Ohio,  and  repealed  the  resolutions  of  1784. 
In  this  ordinance  ten  articles  are  adopted,  which  are  declared  to  be  articles 
of  compact  "  between  the  original  states  and  the  people  and  states  in  the  said 
territory,  and  to  remain  unalterable  forever,  unless  by  common  consent.'^ 
Among  these  articles  is  the  following:  "  There  shall  be  neither  slavery  nor  in- 
Toluntary  servitude  in  the  said  territory,  otherwise  than  in  the  punishment  of 
crimes,  whereof  the  party  shall  have  been  duly  convicted."  By  an  act  of  con- 
gress of  1789  (1  Stats,  at  Large,  50),  and  another  of  1800  (2  Stats,  at  Large,  58),  cer- 
tain provisions  were  made  to  rfegulate  the  government  of  the  territory  and  make 
a  division  of  it,  but  they  do  not  affect  the  question  which  is  made  in  the  case 
under  consideration.  In  the  second  section  of  the  act  of  1800,  "  the  inhabitants 
of  the  territory  shall  be  entitled  to  and  enjoy  all  and  singular  the  rights,  priv- 
ileges and  advantages  granted  and  received  by  the  said  ordinance."  This  pro- 
vision was  re-enacted  in  the  act  of  3d  February,  1809  (2  Stats,  at  Large,  514)^ 
which  established  the  Illinois  territory.  By  an  act  of  congress  of  April  18, 
1818  (2  Stats,  at  Large,  428),  the  people  of  the  territory  were  authorized  to 
form  a  constitution  and  state  government,  and  on  the  3d  December  following, 
by  a  joint  resolution  of  the  senate  and  house  of  representatives,  the  state  of 
Illinois  was  admitted  into  the  Union  "on  an  equal  footing  with  the  originjJ 
states  in  all  respects  whatever." 

§  1058.  The  ordinanae  of  17 87 ^forbidding  slavery  in  the  northwest  territonfj 
did  not  cTnaJicijxite  the  slaves  then  in  the  territory. 

The  provision  of  the  ordinance  of  1787  prohibiting  slavery  was  incorporated 
into  the  constitution.  This  provision  of  the  ordinance,  it  is  contended,  could 
only  operate  prospectively,  and  was  never  designed  to  impair  vested  rights; 
that  such  was  the  construction  uniformly  given  to  it  under  the  territorial  gov- 
ernment; that  the  provision  was  understood  to  prohibit  the  introduction  of 
slaves  into  the  territory  by  purchase  or  otherwise;  but  those  who  were  held 
in  slavery  at  the  time  the  ordinance  was  adopted  were  not  liberated  by  it. 
That  this  was  the  understanding  of  the  people  of  the  territory  at  the  time  the 
constitution  was  adopted,  it  is  argued,  appears  from  the  frequent  reference 
made  in  that  instrument  to  "  free  white  male  inhabitants^"  in  contradistino- 
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tion  from  those  who  were  not  free,  and  from  a  law  which  was  subsequently 
passed  by  the  legislature  of  the  state,  imposing  a  tax  on  slaves.  The  rights  of 
persons  who  claimed  a  property  in  slaves,  it  is  urged,  were  not  affected  by  the 
provisions  of  the  ordinance  of  178Y,  or  of  the  constitution,  but  remain  as  they 
were  prior  to  the  adoption  of  either;  that  a  construction  different  from  this 
would  be  destructive  of  those  rights  which  the  citizens  of  the  country  enjoyed 
under  the  French  and  British  governments,  and  which  were  guarantied  by 
Virginia,  and  provided  for  in  her  cession  of  the  country  to  the  Union. 

§  1059.  Th&  offspring  of  slave  mothers  were  slaves. 

The  slavery  of  the  mother  of  Aspasia  being  established,  it  is  contended  that^ 
under  the  ordinance,  her  offspring  must  follow  the  same  condition.  This  is^ 
beyond  dispute,  the  principle  of  the  civil  law,  and  is  recognized  in  Virginia  and 
other  states  where  slavery  is  tolerated.  Whether  the  same  principle  be  appli- 
cable to  the  case  under  consideration,  is  a  question  which  it  may  not  be  neces- 
sary now  to  determine.  The  plaintiff  in  error  insists  on  his  right  to  the  services- 
of  Aspasia  as  his  slave,  and  attempts  to  enforce  it.  To  try  this  right  the  pres- 
ent action  was  instituted ;  and,  a  decision  having  been  given  against  the  right,, 
the  plaintiff  prosecutes  a  writ  of  error  in  this  court  to  reverse  the  judgment. 
Can  this  court  take  jurisdiction  of  the  case? 

§  1060.  This  court  Jias  no  jurisdiction  to  act  ujpon  a  decision  of  the  supreme 
court  of  a  state  which  establishes^  under  the  ordinam^  of  1787^  the  freedom  of  a 
person  claimed  as  a  dave. 

By  the  twenty-fifth  section  of  the  judiciary  act  of  1789  (1  Stats,  at  Large^ 
85),  it  is  provided  that  "a  final  judgment  or  decree,  in  any  suit,  in  the  highest 
court  of  law  or  equity  of  a  state  in  which  a  decision  in  the  suit  could  be  had,, 
where  is  drawn  in  question  the  construction  of  any  clause  of  the  constitution, 
or  of  any  treaty  or  statute  of  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  etc.,  under  the  statute,  may  be  re-examined  and  reversed 
or  affirmed  in  this  court." 

Does  the  right  asserted  by  the  plaintiff  in  error  come  within  any  of  the  pro- 
visions of  this  section?  Under  what  statute  of  the  United  States  is  the  right 
set  up?  The  answer  must  be,  under  the  ordinance  of  1787,  and  the  statutes 
that  have  been  subsequently  enacted  which  have  a  bearing  on  the  question.  In 
the  second  article  of  the  compact  contained  in  the  ordinances,  it  is  provided 
that  "no  man  shall  be  deprived  of  his  liberty  or  property  but  by  the  judgment 
of  his  peers."  "  And  in  the  just  preservation  of  rights  and  property,  it  is  un- 
derstood and  declared  that  no  law  ought  ever  to  be  made  or  have  force  in  the 
said  territory  that  shall  in  any  manner  affect  private  contracts."  This  com- 
pact was  formed  between  the  original  states  and  the  people  of  the  territory ; 
and  that  part  of  it  which  prohibits  slavery  is  embodied  in  the  constitution  of 
Illinois.  In  thus  being  made  a  part  of  the  fundamental  law  of  the  state,  a 
guaranty  against  slavery,  of  as  high  obligation  as  on  any  other  subjects  em- 
braced by  the  constitution,  is  given  to  the  people  of  the  state.  There  are 
various  provisions  in  the  compact  which  are  deeply  interesting  to  the  people  of 
Illinois,  and  which,  it  is  presumed,  no  one  would  contend  could  give  a  super- 
vising jurisdiction  to  this  court.  In  the  third  article  it  is  provided  that,  "  re- 
ligion, morality  and  knowledge  being  necessary  to  good  government  and  the 
happiness  of  mankind,  schools  and  the  means  of  education  shall  forever  be  en- 
couraged." And  in  the  third  article,  "  that  all  fines  shall  be  moderate,  and  no 
cruel  or  unusual  punishment  shall  be  inflicted."  "All  persons  shall  be  bail- 
able, unless  for  capital  offenses,  where  the  proof  shall  be  evident  or  the  pre- 
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sumption  great."  These,  and  other  provisions  oootaioed  in  the  compact,  were 
designed  to  secure  the  rights  of  the  people  of  the  territorj,  as  a  basis  of  fistoro 
legislation,  and  to  have  that  moral  and  political  inflnenoe  that  arises  from  a 
solemn  recognition  of  principles  which  lie  at  the  foundation  of  our  institutions. 
The  same  may  be  said  as  to  the  provisions  respecting  the  rights  of  property. 
The  provisions  in  the  compact  which  relate  to  "property"  and  to  ** rights"  are 
general.  They  refer  to  no  si^cifio  property  or  class  of  rights.  It  is  impos- 
sible, therefore,  judicially  to  limit  their  application.  If  it  were  admitted  that 
Aspasia  is  the  property  of  the  plaintiff  in  error,  and  the  court  were  to  take 
jurisdiction  of  the  c^e  under  the  provisions  of  the  ordinance,  must  they  not,  on 
the  same  ground,  interpose  their  jurisdiction  in  iiU  other  controversies  respect- 
ing property  which  was  acquired  in  the  northwestern  territory? 

Whatever  right  may  be  claimed  to  have  originated  under  the  <MtliBaiioe  of 
1787,  it  would  seem  that  a  right  to  the  involuntary  service  of  an  individual 
could  not  have  had  its  source  in  that  instrument.  It  declares  that  "there  shall 
be  neither  slavery  nor  involuntary  servitude  in  the  territory."  If  this  did  not 
destroy  a  vested  right  in  slaves,  it  at  least  did  not  create  or  strengthen  that 
right.  If  the  decision  of  the  supreme  court  of  Missouri  had  been  against 
Aspasia,  it  might  have  been  contended  that  the  revising  power  of  this  court, 
under  the  twenty-fifth  section  of  the  judiciary  act,  could  be  exercised.  In  such 
a  case,  the  decision  would  have  been  against  the  express  provision  of  the  ordi- 
nance in  favor  of  liberty;  and,  on  that  ground,  if  that  instrument  could  be 
considered,  under  the  circumstances,  as  an  act  of  congress,  within  the  twenty- 
fifth  section,  the  jurisdiction  of  this  court  would  be  unquestionable.  But  the 
decision  was  not  against,  but  in  favor  of,  the  express  provision  of  the  ordinance. 
Was  it  opposed  to  any  other  part  of  the  instrument?  It  is  possible  that  oppos- 
ing rights  may  arise  out  of  the  same  instrument,  although  it  contain  no  contnir 
dictory  provisions.  The  right  asserted  by  the  plaintiff  in  error  had  not  its 
origin  under  any  express  provision  of  the  ordinance.  It  is  only  contended  that 
that  instrument  did  not  destroy  this  right,  which  had  its  commencement  in 
other  laws  and  compacts.  A  sanction  of  the  right,  implied  more  from  the 
force  of  construction  than  the  words  used  in  the  ordinance,  is  all  that  can  be 
urged. 

§  1061.  Scope  of  the  provisions  of  the  ordinance  of  1787. 

No  substantial  ground  of  difference  is  perceived  between  the  assertion  of  any 
other  right  to  property  and  that  which  is  set  up  in  the  present  case.  The  pro- 
visions of  the  ordinance  will  equally  apply  to  every  description  of  claim  to 
property,  personal  or  real.  And  if,  from  the  general  provisions  respecting 
property,  this  court  shall  take  jurisdiction  in  this  case,  on  the  same  principle  it 
may  revise  the  decisions  of  the  supreme  courts  of  Illinois,  Indiana  and  Ohio, 
at  least  in  all  cases  which  involve  rights  that  existed  under  the  territorial  gov- 
ernment. Give  perpetuity  to  this  general  provision,  and  consider  it  as  binding 
upon  tlu3  ])eople  of  these  states,  and  it  must  have  an  important  bearing  upon 
their  iritoiests.  Instead  of  looking  to  their  constitutions  as  the  fundamental 
law,  iliiv  must  look  to  the  ordinance  of  1787.  In  this  instrument  their  rights 
are  delined  and  their  privileges  guarantied.  And  instead  of  finding  an  end  of 
legiil  controversies  respecting  property  in  the  decisions  of  their  own  courts  of 
judicature,  they  must  look  to  this  court.  This  cannot  be  the  true  construction 
of  this  instrument.  Its  general  provisions  as  to  the  rights  of  property  cannot 
give  jurisdiction  to  this  court.  They  do  not  come  within  the  twenty-fifth  section 
of  the  judiciary  act     The  complaint  is  not  that  property  has  been  taken  from 
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the  plaintiff  in  error,  in  the  language  of  the  ordinance,  "  without  the  judgment 
of  his  peers,"  nor  that  his  right  has  been  affected  by  any  law  of  the  territory 
or  of  the  state.  It  is  not  pretended  that  his  right,  whatever  it  may  be,  is  not 
secured  as  fully  under  the  constitution  and  laws  of  Illinois  as  under  the  ordi- 
nance. In  support  of  his  claim,  a  reference  is  made  to  the  judicial  decisions  of 
the  state  under  its  own  laws.  If,  then,  a  suit  be  brought  by  a  citizen  of  Illinois 
to  enforce  a  right  in  the  courts  of  Missouri  which  exists  to  as  great  an  extent 
under  the  constitution  and  laws  of  the  state  of  Illinois  as  in  the  territorial 
government  under  the  ordinance,  and  a  decision  be  given  against  the  right,  can 
the  party  asserting  it  ask  the  interposition  of  this  court?  The  prosecution  of 
this  writ  of  error  presents  the  question  to  this  court  in  the  same  point  of  view 
as  if  the  suit  in  Missouri  had  been  commenced  by  the  plaintiff  in  error.  His 
title  does  not  arise  under  an  act  of  congress.  This  is  essential  to  give  jurisdic- 
tion under  this  head.  It  is  not  enough  to  give  jurisdiction  that  the  act  of  con- 
gress did  not  take  away  a  right  which  previously  existed.  Such  an  act  cannot 
be  said  to  give  the  right,  though  it  may  not  destroy  it.  This  suit  must  there- 
fore be  dismissed,  as  this  court  has  no  jurisdiction  of  the  case. 

S  1062.  Slavery.— The  state  court  decided  that  if  a  slave  was  purchased  by  a  citizen  of 
lUinois,  and  carried  to  that  state  with  a  view  to  a  residence  there,  he  was  entitled  to  his  free- 
dom. Held,  that  no  act  of  congress  was  misconstrued,  and  that  the  federal  court  had  no 
jurisdiction.    La  Grange  v.  Chouteau,*  4  Pet.,  287. 

§  1063.  In  an  action  of  trespass  to  try  plaintiif's  right  to  freedom,  the  state  court  refused 
to  instruct  the  jury  to  the  effect  that  if  they  believed  that  S.  was  an  Indian  woman,  and  that 
she  and  her  descendants  were  held  in  slavery  in  the  province  of  Louisiana  down  to  April  80, 
1808,  and  until  the  commencement  of  the  suit,  then  they  ought  to  find  for  the  defendant. 
Hdd,  that  the  supreme  court  had  no  jurisdiction.    Choteau  v.  Marguerite,*  12  Pet.,  507. 

§  1 064.  A  writ  of  error  will  not  lie  from  the  supreme  court  to  the  court  of  appeals  of  Ken- 
tucky when  the  question  at  issue  is  whether  slaves  held  in  Kentucky  are  made  free  by  going 
into  Ohio  with  the  permission  of  their  master.  Such  a  question  is  purely  one  of  state  cogni- 
zance.   Strader  v.  Graham,  10  How.,  98. 

§1065.  Where  a  state  court  held  a  contract  for  the  sale  of  slaves  valid,  a  provision  in  the 
state  constitution  to  the  contrary  notwithstanding,  there  was  no  federal  question  of  which 
the  supreme  court  could  take  cognizance.    Sevier  v,  Haskell,*  14  Wall.,  12.    See  §  1037. 

§  1066.  And  even  if  it  should  appear  from  the  record  that  the  court  so  decided  because  the 
provision  of  the  state  constitution  was  in  conflict  with  the  federal  constitution,  still  no  fed- 
eral question  would  arise,  the  decision  being  in  favor  of  the  right  claimed.    Jhid. 

g.  Giving  Effect  to  Judgments  and  Records  of  other  States. 

SXJMMARY— i?ecord  not  properly  autJienticatedy  %  1097.— Refimng  to  give  effect  to  judgment 
of  federal  court,  §  1068. — Con/lic*  between  an  assignment  and  an  attachment,  §  1069. —  De- 
cision in  conflict  with  a  former  decision,  §  1070. 

§  1067.  Where  a  state  court  refuses  to  give  proper  eflPect  to  a  record  or  judicial  pro- 
ceeding of  another  state,  such  record  not  being  authenticated  as  required  by  the  act  of  con- 
gress, the  supreme  court  will  not  revise.     Caperton  v.  Ballard,  §§  1071,  1072. 

§  1068.  Where  a  state  court  refuses  to  give  effect  to  the  judgment  of  a  court  of  the  United 
States  rendered  upon  the  point  in  dispute,  and  with  jurisdiction  of  the  case  and  the  parties, 
a  question  is  raised,  which,  under  the  act  of  1867,  may  be  brought  to  the  supreme  court  for 
revision.  But  the  only  effect  that  can  be  claimed  for  a  judgment  in  a  circuit  court  of  the 
United  States  is  such  as  would  belong  to  judgments  of  the  state  courts  rendered  under  simi- 
lar circumstances.    Dupasseur  v.  Rochereau,  §§  1073,  1074. 

§  1069.  Property  situated  in  Illinois  was  assigned  at  the  domicile  of  the  owner  in  New 
York.  Two  days  afterwards,  and  before  actual  possession  was  taken,  the  property  was 
seized  and  sold  under  attachment  proceedings  in  Illinois.  In  a  subsequent  proceeding  in  New 
York  the  state  court  decided  in  favor  of  the  validity  of  the  assignment  as  against  the  priority 
claimed  for  the  attachment  in  Illinois.  Held,  that  the  supreme  court  had  jurisdiction  to  re- 
view the  decision.  (Nelson  and  Swayne,  JJ.,  dissent.)  Green  v.  Van  Buskirk,  §§  1075-1079. 
Vol.  I— 63  833 
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§  1070.  The  supreme  court  cannot  review  the  decision  of  a  state  court  because  it  is  in 
collision  with  a  former  decree  of  the  same  court  in  the  same  case.  Such  decision  does  not 
contravene  the  provision  of  the  constitution  requiring  full  faith  and  credit  to  be  given  to  the 
public  acts,  etc.,  of  other  states.    Mitchell  v.  Lenox,  g  1080. 

[Notes.— See  g  1081.] 

CAPERTON  V.  BALLARD. 
(14  Wallace,  238-248.    1871.) 

Eerob  to  the  Supreme  Court  of  Appeals  of  West  Yirginia. 

Statement  of  Facts. —  The  facts  necessary  to  an  understanding  of  this  case  are 
these:  "William  A.  Ballard  brought  suit  as  administrator  of  William  Ballard. 
The  defendant  set  up  in  defense  to  the  suit  that  letters  had  been  granted  on 
the  same  estate  to  John  C.  Ballard,  in  1863,  by  the  county  court  of  Monroe 
county,  West  Virginia,  and  offered  in  evidence  an  order  of  the  county  court  to 
that  effect.  This  order  had  no  seal  attached,  and  was  simply  certified  by  the 
teste  of  the  clerk.  The  court  charged  that  if  the  court  granting  said  letters  was 
in  rebellion  against  the  government  at  the  time,  etc.,  then  the  letters  were  void. 
Judgment  for  plaintiff,  and  an  affirmance  in  the  supreme  court  of  appeals. 

Opinion  by  Mr.  Justice  Davis. 

This  court  has  repeatedly  declared  that  it  is  only  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act  that  it  takes  cognizance  of  error  committed  in  the 
highest  courts  of  a  state.  There  must  be  a  federal  question,  within  the  terms 
of  that  section,  to  enable  us  to  review  the  decision  of  a  state  tribunal.  Is  there 
such  a  question  here? 

§1071.  Failure  of  state  court  to  give  proper  effect  to  records  of  another  state. 

It  is  argued  that  a  constitutional  provision  has  been  disregarded,  because  the 
courts  in  West  Virginia  did  not  give  proper  effect  to  the  letters  granted  in 
1863  by  the  court  of  a  county  which,  at  that  time,  formed  a  part  of  Virginia, 
but  which,  when  the  subsequent  letters  were  granted,  and  this  suit  was  tried, 
had  become  incorporated  into  West  Virginia.  It  may  be  conceded  that  the 
decision  on  this  subject  could  b3  reviewed,  if  the  record  showed  a  state  of  case 
in  which  this  provision  of  the  constitution  was  applicable,  but  in  the  absence  of 
this  we  cannot  consider  the  point,  whatever  may  be  the  hardship  of  this  partic- 
ular suit.  The  same  constitutional  provision  which  ordains  ^Hhat  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state,"  also  ordains  that  "the  congress  may  by  general 
laws  prescribe  the  manner  in  which  such  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  Congress  acted  on  this  subject,  and  on  the 
26th  of  May,  1790,  prescribed  the  manner  in  which  judicial  records  and  the 
proceedings  of  the  courts  of  any  state  shall  be  authenticated,  so  as  to  be  consid- 
ered proved  and  admitted  in  any  other  court  in  the  United  States.  This  act 
declares  further  that  the  said  records  and  judicial  proceedings,  authenticated  as 
aforesaid^  shall  have  such  faith  and  credit  given  to  them  in  every  other  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are  or  shall  be  taken.  The  mode  of  authen- 
tication prescribed  by  the  law  requires  the  attestation  of  the  clerk  with  his  seal 
attached,  and  the  certificate  of  the  judge  that  the  attestation  was  in  due  form. 
If  a  judicial  proceeding  has  the  effect  of  record  evidence  in  the  courts  of  the 
state  from  which  it  is  taken,  it  has  the  same  effect  in  the  courts  of  every  other 
state.  To  receive  this  conclusive  effect,  however,  it  must  not  only  be  pleaded 
but  proved  in  conformity  with  the  act  of  congress  on  the  subject.     Unless  this 
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is  done  there  is  nothing,  for  this  court  to  act  upon.  It  is  only  through  the 
instrumentality  of  the  statute  that  the  clause  of  the  constitution  which  the 
plaintiff  in  error  relies  on  can  be  invoked  for  his  protection.  Legislation  was 
required  to  make  the  constitutional  provision  effective,  and  this  having  been 
done  by  a  general  law,  it  requires  no  argument  to  show  that  a  party  cannot 
claim  that  a  right  under  the  constitution  and  law  has  been  denied  him  by  a 
state  court,  unless  he  has  used  the  means  for  his  protection  which  the  statute 
directs. 

§  1072.  Document  from  another  state  not  properly  authenticated. 

This  the  plaintiff  in  error  failed  to  do.  He  relied  for  his  justification  upon 
letters  of  administration  granted  in  1863  by  the  county  court  of  Monroe  county, 
while  it  was  a  part  of  Virginia,  but  did  not  furnish  the  legal  evidence  required 
to  establish  the  existence  of  the  record.  It  would  seem  that,  in  Virginia,  the 
tribunals  intrusted  with  probate  business  were  designated  by  the  name  of 
county  courts,  while  in  West  Virginia  the  circuit  courts  of  each  county  were 
empowered  to  grant  letters  of  administration.  Doubtless  the  county  court 
records  of  Monroe  county  were  transferred  to  the  custody  of  the  clerk  of  the 
circuit  court,  after  "West  Virginia  was  admitted  into  the  Union.  This  is  fairly 
inferable  from  the  fact  that  the  only  evidence  offered  of  the  grant  of  letters  in 
1863  was  the  transcript  of  the  records  of  the  county  court,  under  the  hand  of 
Lewis  Callaway,  styling  himself  clerk  of  the  Monroe  county  circuit  court.  This 
proof,  if  received  by  the  state  court  as  sufficient  to  establish  the  record  of  a 
judicial  proceeding  in  Monroe  county  while  a  part  of  Virginia,  lacked  the 
formalities  required  by  the  act  of  congress.  The  seal  of  the  county  court  was 
wanting,  as  well  as  the  certificate  of  the  presiding  magistrates.  It  will  not  do  . 
to  say  that  they  could  not  be  procured  on  account  of  the  anomalous  condition 
in  which  the  records  of  the  county  were  placed  by  the  change  of  jurisdiction. 
There  is  nothing  to  show  that  any  effort  was  made  to  supply  the  omission.  In 
fact,  the  case  does  not  seem  to  have  been  tried  in  reference  to  the  conclusive 
effect  of  the  judgments  of  one  state  in  the  courts  of  another.  It  rather  seems 
to  have  been  tried  on  the  theory  that  the  judgment  was  void  because  the  court 
granting  the  letters  was  disloyal.  Indeed,  neither  in  the  pleaiiing  nor  proof 
is  the  particular  provision  of  the  constitution  on  this  subject  relied  on.  It  is 
certainly  not  set  up  in  words,  nor  from  the  pleading  itself  could  an  inference 
even  be  drawn,  that  Monroe  county  in  1866  was  not  in  the  same  state  as  in 
1863.    It  is  only  through  the  history  of  the  country  that  we  ascertain  this  fact. 

It  may  be  that  the  attention  of  the  court  below  was  called  to  the  conclusive 
effect  of  judicial  proceedings  under  the  constitution  and  laws  of  congress,  but 
if  so,  there  is  nothing  in  the  record  to  show  it.  It  is,  doubtless,  unfortunate 
that  the  plaintiff  in  error  did  not  in  proper  terms  set  up  the  right  he  now 
claims,  and  conform  his  proof  to  the  requirements  of  the  law.  If  he  had  done 
so,  and  the  decision  had  been  adverse  to  him,  he  could  have  had  it  reviewed 
here,  although  the  question  would  still  arise  whether  the  constitutional  pro- 
vision concerning  the  effect  of  judgments  of  different  states  would  be  applica- 
ble on  account  of  the  transfer  of  Monroe  county  to  the  jurisdiction  of  West 
Virginia.  As  the  case  is,  the  federal  question  is  not  presented  at  all,  and  the 
writ  of  error  must  be  dismissed  for  want  of  jurisdiction. 
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DX7PASSEXTR  v,  ROCHEREAU. 
(21  Wallace,  180-188.    1874.) 

Ebbob  to  the  Sapreuie  Court  of  Loaisiana. 

Statement  of  Facts. —  Rochereau  had  a  mortgage  on  a  plantation  in  Loaisiana, 
executed  in  1858,  by  Saav6,  on  which  he  obtained  a  judgment  on  March  15, 

1866.  In  June,  1866,  he  brought  suit  against  Dupasseur  for  possession.  Dn- 
passeur  set  up  in  defense  that  he  had  purchased  the  property  at  a  sale  under  an 
execution  issued  on  a  judgment  rendered  by  the  United  States  circuit  conrt  for 
the  eastern  district  of  Louisiana.  Dupasseur  claims  that  this  judgment  was 
not  allowed  its  due  legal  effect  by  the  state  court.  The  proceedings  on  which 
this  judgment  was  founded  were  as  follows :  Suav6  purchased  the  plantation 
from  Jacobs  in  1852,  and  a  vendor^s  lien  was  reserved  to  secure  the  balance  of 
the  purchase  money.  The  act  of  sale  was  recorded  in  1852,  but  was  not  rein- 
scribed  till  1865.  The  last  note  not  being  paid,  suit  was  brought  in  1859,  and 
in  1861  Suav6  borrowed  money  of  Dupasseur  to  pay  the  judgment,  and  Dupas- 
seur was  subrogated  to  the  rights  of  Jacobs.  Afterwards  suit  was  brought  in 
the  United  States  circuit  court  by  Dupasseur  &  Co.  against  Suav6  alone,  on 
account  of  the  money  borrowed;  judgment  was  rendered  in  1865,  and  the 
property  was  sold  by  the  marshal  to  Dupasseur  in  1866.  In  the  suit  by  Koch- 
ereau  against  Dupasseur,  in  which  the  above  judgment  was  set  up,  the  finding 
was  for  Kochereau,  and  Dupasseur  brings  the  case  up  by  writ  of  error.  Fur- 
ther facts  appear  in  the  opinion. 

§  1073,  The  supreme  court  has  jurisdiction  where  the  state  court  refuses  to 
give  effect  to  a  judgment  of  a  federal  court. 

Opinion  by  Mb.  Justice  Bbadley. 

Where  a  state  court  refuses  to  give  effect  to  the  judgment  of  a  court  of  the 
United  States  rendered  upon  the  point  in  dispute,  and  with  jurisdiction  of  the 
case  and  the  parties,  a  question  is  undoubtedly  raised  which,  under  the  act  of 

1867,  may  be  brought  to  this  court  for  revision.  The  case  would  be  one  in 
which  a  title  or  right  is  claimed  under  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  the  title  or  right  so  set  up.  It  would  thus 
be  a  case  arising  under  the  laws  of  the  United  States  establishing  the  circuit 
court  and  vesting  it  with  jurisdiction,  and  hence  it  would  be  within  the  judicial 
power  of  the  United  States,  as  defined  by  the  constitution ;  and  it  is  clearly 
within  the  chart  of  appellate  power  given  to  this  court  over  cases  arising  in 
and  decided  by  the  state  courts.  The  refusal  by  the  courts  of  one  state  to  give 
effect  to  the  decisions  of  the  courts  of  another  state  is  an  infringement  of  a 
different  article  of  the  constitution,  to  wit,  the  first  section  of  article  4;. and 
the  right  to  bring  such  a  case  before  us  by  writ  of  error  under  the  twenty-fifth 
section  of  the  judiciary  act,  or  the  act  of  1867,  is  based  on  the  refusal  of  the  state 
court  to  give  validity  and  effect  to  the  right  claimed  under  that  article  and 
section.  In  either  case,  therefore,  whether  the  validity  or  due  effect  of  a  judg- 
ment of  the  state  court,  or  that  of  a  judgment  of  a  United  States  court,  is  dis- 
allowed by  a  state  court,  the  constitution  and  laws  furnish  redress  by  a  final 
appeal  to  this  court.  We  cannot  hesitate,  therefore,  as  to  our  jurisdiction  to 
hear  the  case. 

The  question  then  arises,  did  the  supreme  court  of  Louisiana,  in  deciding 
against  the  claim  of  Dupasseur,  refuse,  as  the  defendant  charged,  to  give  proper 
validity  and  effect  to  the  judgment  of  the  circuit  court  of  the  United  States, 
and  decide  against  such  validity  and  effect?    The  only  effect  that  can  be  justly 
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claimed  for  the  judgment  in  the  circuit  court  of  the  United  States  is  such  as 
would  belong  to  judgments  of  the  state  courts  rendered  under  similar  circum- 
stances. Dupasseur  &  Co.  were  citizens  of  France,  and  brought  the  suit  in 
the  circuit  court  of  the  United  States  as  such  citizens ;  and,  consequently,  that 
court,  deriving  its  jurisdiction  solely  from  the  citizenship  of  the  parties,  was 
in  the  exercise  of  jurisdiction  to  administer  the  laws  of  the  state,  and  its 
proceedings  were  had  in  accordance  with  the  forms  and  coui'se  of  proceeding 
in  the  state  courts.  It  is  apparent,  therefore,  that  no  higher  sanctity  or  effect 
can  be  claimed  for  the  judgment  of  the  circuit  court  of  the  United  States  ren- 
dered in  such  a  case  under  such  circumstances  than  is  due  to  the  judgments  of 
the  state  courts  in  a  like  case  and  under  similar  circumstances.  If  by  the  laws 
of  the  state  a  judgment  like  that  rendered  by  the  circuit  court  would  have  had 
a  binding  effect  as  against  Rochereau  if  it  had  been  rendered  in  a  state  court, 
then  it  should  have  the  same  effect,  being  rendered  by  the  circuit  court.  If  such 
effect  is  not  conceded  to  it,  but  is  refused,  then  due  validity  and  effect  are  not 
given  to  it;  and  a  case  is  made  for  the  interposition  of  the  power  of  reversal 
conferred  upon  this  court. 

§  1074.  Case  in  which  the  state  court  did  not  fail  to  give  due  effect  to  a 
judgment  of  a  federal  court. 

We  are  bound  to  inquire,  therefore,  whether  the  judgment  of  the  circuit 
court  thus  brought  in  question  would  have  had  the  effect  of  binding  and  con- 
cluding Eochereau  if  it  had  been  rendered  in  a  state  court.  We  have  examined 
this  question  with  some  care,  and  have  come  to  the  conclusion  that  it  would 
not.  The  same  general  rule  of  law  and  justice  prevails  in  Louisiana  as  else- 
where, to  the  effect  that  no  persons  are  bound  by  a  judgment  or  decree  except 
those  who  are  parties  to  it,  and  have  had  an  opportunity  of  presenting  their 
rights.  The  only  apparent  exception  to  this  rule  in  general  is  the  effect  of  a 
proceeding  in  rem^  which  from  the  necessity  of  the  case  is  binding  on  all  per- 
sons. This  exception  is  only  apparent;  for  indeed  in  that  case  all  persons 
having  any  interest  in  the  thing  are  deemed  parties,  and  have  the  right  to  in- 
tervene pro  intercsse  suo;  and  if  after  the  lawful  publications  of  notice  have 
been  made  they  fail  to  do  so,  they  are  considered  as  having  acquiesced  in  the 
exercise  of  the  jurisdiction.  A  further  exception,  in  Louisiana,  arises  from  the 
pact  de  non  alienando  in  mortgages,  which  dispenses  with  the  necessity  of 
making  subsequent  grantees  or  mortgagees  parties  in  a  proceeding  to  enforce 
payment  of  the  mortgage.     They  are  to  take  notice  at  their  peril. 

In  this  case  Rochereau  was  not  made  a  party  to  the  suit  of  Dupasseur  in 
the  circuit  court  of  the  United  States;  and  the  only  questions  remaining,  there- 
fore, are  whether  that  was  a  proceeding  in  rem^  or  whether  Eochereau  was  a 
subsequent  mortgagee  to  Dupasseur.  The  fact  that  a  sequestration  was  issued 
do3S  not  make  the  proceeding  one  in  rem^  as  that  was  a  mere  ancillary  process 
for  preserving  the  movables  and  crops  on  the  mortgaged  property  from  waste 
and  spoliation.  It  did  not,  in  the  slightest  degree,  change  the  character  of  the 
suit.  And,  in  truth,  it  was  never  executed,  as  the  return  of  the  marshal  shows. 
The  question  then  recurs  as  to  the  character  of  the  suit  itself.  It  was  an  action 
brought  against  Sauv6  on  the  judgment  obtained  against  him  b}'^  Jacobs  in  the 
district  court  for  Jefferson  parish,  which  judgment  had  been,  in  effect,  assigned 
to  Dupasseur.  The  petition  prayed,  besides  a  sequestration  of  the  crops,  etc., 
that  Sauv6  might  be  cited  to  appear  and  answer;  that  judgment  might  be  ren- 
dered in  favor  of  the  petitioner  for  the  sum  of  $37,011.99,  and  interest  and 
costs  to  be  paid  by  right  of  special  mortgage  and  with  vendor's  lien  and  privi- 
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lege  upon  the  plantation,  slaves,  stock,  etc.,  and  that  the  same  might  be  sold 
for  cash  for  an  amount  sufficient  to  pay  said  judgment  by  preference,  right  of 
special  mortgage  and  vendor's  lien  and  privilege,  and  before  all  other  creditors. 
This  was,  therefore,  nothing  but  the  ordinary  hypothecary  action  brought  to 
enforce  payment  of  a  special  mortgage.  It  is  called  a  resd  action  in  the  code 
of  practice  because  it  seeks  the  sale  of  particular  property  liable  to  the  plaint- 
iff's mortgage.  But  this  does  not  necessarily  make  it  a  proceeding  in  rem  in 
the  sense  of  which  we  have  spoken.  It  is  brought  against  the  person  in  pos- 
session as  well  as  the  property,  and  the  creditor  can  only  seize  and  sell  such 
property  after  having  obtained  judgment  against  the  debtor  in  the  usual  form. 
Code  of  Practice,  article  64.  The  case  is,  therefore,  clearly  not  a  proceedings 
in  reniy  properly  so  called. 

Then  was  Eochereau  a  subsequent  mortgagee  to  Dupasseur?  Was  the  latter 
entitled  to  priority?  If  so,  Kochereau  would  be  bound  by  the  judgment 
though  not  made  a  party.  But  he  contends  that  his  is  the  prior  lien  and  not 
the  subsequent  one.  Now  we  can  fiud  nothing  in  the  code  of  practice  or  in 
the  judicial  decisions  of  the  state  of  Louisiana  which  goes  to  show  that  Roche- 
reau  or  any  other  person  claiming  a  prior  lien  to  that  of  Dupasseur  on  the  prop- 
erty in  question  would  be  concluded  by  this  judgment  and  forever  estopped 
from  showing  that  truth.  Unless  there  is  something  peculiar  in  the  Louisiana 
laws  which  makes  the  effect  of  the  judgment  different  from  what  it  would  be 
under  other  systems  of  jurisprudeuce,  prior  mortgagees,  and  those  having  elder 
titles  not  made  parties  to  the  suit,  cannot  be  affected  by  the  judgment.  Indeed 
the  appellant's  counsel  does  not  contend  that  prior  mortgagees,  or  those  having 
prior  liens  or  privileges,  were  affected,  but  he  insists  that  subsequent  mortga- 
gees are  affected,  and  are  entitled  only  to  the  surplus  proceeds  which  have  been 
paid  into  court,  and  that  it  was  not  necessary  to  make  them  parties  because  of 
the  pact  de  non  alienando;  and  he  insists  that  Rochereau  was  a  subsequent 
mortgagee.  Now  that  is  the  very  point  in  dispute.  Eochereau  insists  that  by 
the  non-inscription  of  the  Jacobs  mortgage  within  ten  years  it  lost  its  rank, 
and  became  the  subsequent  and  not  the  prior  mortgage.  Grant  that  Roche- 
reau was  the  subsequent  mortgagee,  and  all  that  the  appellant  claims  would 
necessarily  follow.  But  that  point  is  not  granted;  on  the  contrary  it  is  the 
very  matter  in  dispute,  and  on  this  vital  point  we  think  that  Rochereau  was 
not  concluded  by  the  judgment  of  the  circuit  court,  because  he  was  not  a  party 
to  it.  Therefore  the  state  court  in  not  regarding  the  decision  of  the  circuit 
court  as  decisive  of  that  question  did  not  refuse  to  that  decision  its  due  and 
legal  effect. 

The  sections  of  the  code  of  practice  which  direct  the  mode  of  proceeding  at 
sheriff's  sales  under  mortgage  or  other  liens  do  not  affect  the  question.  They 
simply  require  in  substance  that  the  sheriff  shall  possess  himself  of  the  recorder's 
certificate  of  the  various  incumbrances  on  the  property,  and  shall  sell  subject  to 
all  liens  and  privileges  prior  to  that  under  which  the  sale  is  made;  and  if  the 
property  is  bid  off  for  more  than  those  prior  liens  and  privileges,  the  purchaser 
only  pays  the  balance  and  takes  the  property  subject  to  them.  This  shows  that 
prior  liens  are  not  to  be  affected  or  disturbed.  If  the  sheriff  by  a  mistake  of 
law  or  fact  regards  a  prior  lien  as  a  subsequent  one,  surely  his  mistake  cannot 
destroy  or  postpone  the  lien  which  he  thus  fails  to  assign  to  its  proper  place. 

Jvdg^nent  affirmed. 
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GREEN  v.  VAN  BUSKIRK. 
(5  WaUace,  807-818.    1866.) 

Erbob  to  the  Supreme  Court  of  New  York. 

For  a  statement  of  the  facts  in  this  case,  see  the  dissenting  opinion  by  Mb. 
Justice  Nelson. 

Opinion  by  Mb.  Justice  Mjlleb. 

The  section  of  the  constitution  discussed  in  this  case  declares  that  '^full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state.  And  that  congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records  and  proceedings  shall  be 
proved,  and  the  ^ect  thereof." 

§  1076.  Effect  to  he  given  to  records  of  other  states. 
'  The  act  of  1790  was  intended  to  be  an  exercise  of  the  power  conferred  upon 
congress  by  this  section.  In  the  leading  case  of  Mills  v.  Duryee,  7  Cranch, 
481,  this  court  held  that  the  act  in  question  did  declare  the  effect  of  such  judi- 
cial records,  and  that  it  should  be  the  same  in  other  states  as  thkt  in  which  the 
proceedings  were  had.  In  the  case  of  Christmas  v.  Russell,  5  Wall.,  290,  de- 
cided at  the  present  term  of  the  court,  we  have  reaffirmed  this  doctrine,  and  have 
further  declared  that  no  state  can  impair  the  effect  thus  to  be  given  to  judicial 
proceedings  in  her  sister  state  by  a  statute  of  limitation  intended  to  operate 
on  demands  which  may  have  passed  into  judgment  by  such  proceedings,  as 
though  no  such  judgment  had  been  rendered.  The  record  before  us  contains 
the  pleadings  in  the  case,  the  facts  found  by  the  court  and  the  conclusions  of 
law  arising  thereon.  And  notwithstanding  the  inverted  manner  in  which  the 
court  has  state,d  its  legal  conclusions,  it  seems  clear  that  it  did  pass  upon  the 
effect  of  the  judicial  proceedings  in  Illinois  upon  the  title  of  the  property  in 
contest.  The  case  is  not  varied  by  declaring  that  the  mortgage  made  and  de- 
livered in  New  York  overreached  the  subsequent  attachment  in  Illinois.  Ac- 
cording to  the  view  taken  by  that  court,  Yan  Buskirk,  the  plaintiff,  had  title 
to  the  property  under  the  laws  of  New  York  by  virtue  of  his  mortgage,  and 
the  question  to  be  decided  was  whether  the  proceedings  in  Illinois  were  para- 
mount in  their  effect  upon  the  title  to  the  New  York  mortgage. 

§  1076.  Liability  of  property  to  attachment  is  governed  hythe  law  of  the  place 
where  the  property  is  situated. 

It  is  said  that  Van  Buskirk,  being  no  party  to  the  proceedings  in  Illinois, 
was  not  bound  by  them,  but  was  at  liberty  to  assert  his  claim  to  the  property 
in  any  forum  that  might  be  open  to  him;  and,  strictly  speaking,  this  is  true. 
He  was  not  bound  by  way  of  estoppel,  as  he  would  have  been  if  he  had  ap- 
peared and  submitted  his  claim,  and  contested  the  proceedings  in  attachment. 
He  has  a  right  to  set  up  any  title  to  the  property  which  is  superior  to  that  con- 
ferred by  the  attachment  proceedings,  and  he  has  the  further  right  to  show 
^lat  the  property  was  not  liable  to  the  attachment  —  a  right  from  which  he  would 
have  been  barred  if  he  had  been  a  party  to  that  suit.  And  this  question  of  the 
liability  of  the  property  in  controversy  to  that  attachment  is  the  question  which 
was  raised  by  the  suit  in  New  York,  and  which  was  there  decided.  That  court 
said  that  this  question  must  be  decided  by  the  laws  of  the  state  of  New  York, 
because  that  was  the  domicile  of  the  owner  at  the  time  the  conflicting  claims  to 
the  property  originated.  We  are  of  opinion  that  the  question  is  to  be  decided  by 
the  effect  given  by  the  laws  of  Illinois,  where  the  property  was  situated,  to  the 
proceedings  in  the  courts  of  that  state,  under  which  it  was  sold. 


§  1077.  APPEAU3  AND  WBITS  OF  ERROR. 

§  1077.    Validity  of  transfer  of  property  at  domicile  of  owner. 

There  is  no  little  conflict  of  authority  on  the  general  question  as  to  how  far 
the  transfer  of  personal  property  by  assignment  or  sale,  made  in  the  country  of 
the  domicile  of  the  owner,  will  be  held  to  be  valid  in  the  courts  of  the  country 
where  the  property  is  situated,  when  these  are  in  different  sovereignties-  The 
learned  author  of  the  Commentaries  on  the  Conflict  of  Laws  has  discussed  the 
subject  with  his  usual  exhaustive  research.  And  it  may  be  conceded  that,  as  a 
question  of  comity,  the  weight  of  his  authority  is  in  favor  of  the  proposition 
that  such  transfers  will  generally  be  respected  by  the  courts  of  the  country 
where  the  property  is  located,  although  the  mode  of  transfer  may  be  diflferent 
from  that  prescribed  by  the  local  law.  The  courts  of  Vermont  and  Louisiana, 
which  have  given  this  question  the  fullest  consideration,  have,  however,  either 
decided  adversely  to  this  doctrine  or  essentially  modified  it.  Taylor  v.  Board- 
man,  25  Vt.,  589;  Ward  v.  Morrison,  id.,  593;  Emmerson  v.  Partridge,  27  Vt, 
8;  Oliver  v,  Townes,  14:  Martin's  La.,  93;  Norris  v.  Mumford,  4  id.,  20.  Such 
also  seems  to  have  been  the  view  of  the  supreme  court  of  Massachusetts.  Lan- 
fear  v.  Sumner,  17  Mass.,  110.  But,  after  all,  this  is  a  mere  principle  of  comity 
between  the  courts,  which  must  give  way  when  the  statutes  of  the  country 
-where  property  is  situated,  or  the  established  policy  of  its  laws,  prescribe  to  its 
courts  a  different  rule.  The  learned  commentator  already  referred  to,  in  speaking 
of  the  law  in  Louisiana,  which  gives  paramount  title  to  an  attaching  creditor 
over  a  transfer  made  in  another  state  which  is  the  domicile  of  the  owner  of  the 
property,  says :  "  No  one  can  seriously  doubt  that  it  is  competent  for  any  state 
to  adopt  such  a  rule  in  its  own  legislation,  since  it  has  perfect  jurisdiction  over 
all  property,  personal  as  well  as  real,  within  its  territorial  limits.  Nor  can 
such  a  rule,  made  for  the  benefit  of  innocent  purchasers  and  creditors,  be 
deemed  justly  open  to  the  reproach  of  being  founded  in  a  narrow  or  a  selfish 
policy."  Story  on  the  Conflict  of  Laws,  §  390.  Again,  he  says :  "  Every  nation, 
having  the  right  to  dispose  of  all  the  property  actually  situated  within  it,  has 
(as  has  been  often  said)  a  right  to  protect  itself  and  its  citizens  against  the  ine- 
qualities of  foreign  laws  which  are  injurious  to  their  interests." 

Chancellor  Kent,  in  commenting  on  a  kindred  subject,  namely,  the  law  of 
contracts,  remarks  (2  Commentaries  599) :  "  But  on  this  subject  of  conflicting 
laws,  it  .may  be  generally  observed  that  there  is  a  stubborn  principle  of  juris- 
prudence that  will  often  intervene  and  act  with  controlling  efficacy.  This 
principle  is,  that  where  the  lex  loci  contractus  and  the  lex  fori^  as  to  conflicting 
rights  acquired  in  each,  come  in  direct  collision,  the  comity  of  nations  must 
yield  to  the  positive  law  of  the  land."  In  the  case  of  Milne  v,  Moreton,  6  Bin., 
361,  the  supreme  court  of  Pennsylvania  says  that  "every  country  has  a  right 
of  regulating  the  transfer  of  all  personal  property  within  its  territory;  but 
when  no  positive  regulation  exists,  the  owner  transfers  it  at  his  pleasure."  The 
Louisiana  court,  in  a  leading  case  on  this  subject,  gives  in  the  following  lan- 
guage a  clear  statement  of  the  foundation  of  this  principle:  "The  municipal 
laws  of  a  country  have  no  force  beyond  its  territorial  limits,  and  when  another 
government  permits  these  to  be  carried  into  effect  within  her  jurisdiction,  she 
does  so  upon  a  principle  of  comity.  In  doing  so  care  must  be  taken  that  no  in- 
jury is  inflicted  on  her  own  citizens,  otherwise  justice  would  be  sacrificed  to 
comity.  ...  If  a  person  sends  his  property  within  a  jurisdiction  different 
from  that  where  he  resides,  he  impliedly  submits  it  to  the  rules  and  regulations 
in  force  in  the  country  where  he  places  it." 

Apart  from  the  question  of  authority,  let  us  look  at  some  of  the  consequences 
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of  the  doctrine  held  by  the  court  of  New  York.  If  the  judgment  rendered 
against  the  plaintiff  in  error  is  well  founded,  then  the  sheriff  who  served  the 
writ  of  attachment,  the  one  who  sold  the  property  on  execution,  any  person 
holding  it  in  custody  pending  the  attachment  proceeding,  the  purchaser  at  the 
sale,  and  all  who  have  since  exercised  control  over  it,  are  equally  liable.  If 
the  judgment  in  the  state  of  Illinois,  while  it  protects  all  such  persons  against 
a  suit  in  that  state,  is  no  protection  anywhere  else,  it  follows  that  in  every  case 
where  personal  property  has  been  seized  under  attachment  or  execution  against 
a  non-resident  debtor,  the  officer  whose  duty  it  was  to  seize  it,  and  any  other 
person  having  any  of  the^relations  above  described  to  the  proceeding,  may  be 
sued  in  any  other  state,  and  subjected  to  heavy  damages  by  reason  of  secret 
transfers.of  which  they  could  know  nothing,  and  which-  were  of  no  force  in 
the  jurisdiction  where  the-  proceedings  were  had  and  where  the  property  was 
located.  Another  consequence  is  that  the  debtor  of  a  non-resident  may  be 
sued  by  garnishee  process,  or  by  foreign  attachment  as  it  is  sometimes  called, 
and  be  compelled  to  pay  the  debt  to  some  one  having  a  demand  against  his 
creditors:  but  if  he  can  be  caught  in  some  other  state  he  may  be  made  to  pay 
the  debt  again  to  some  person  who  had  an  assignment  of  it,  of  which  he  "was 
ignorant  when  he  was  attached. 

§  1078.  Where  the  state  court  decides  against  the  priority  of  aMach7nent  pro- 
ceedings in  another  state,  the  supreme  court  has  Jii^risdiction. 

The  article  of  the  constitution  and  the  act  of  congress  relied  on  by  the 
plaintiff  in  error,  if  not  expressly  designed  for  such  cases  as  these,  find  in  them 
occasions  for  their  most  beneficent  operation.  We  do  not  here  decide  that  the 
proceedings  in  the  state  of  Illinois  have  there  the  effect  which  plaintiff  claims 
for  them ;  because  that  must  remain  to  be  decided  after  argument  on  the  mer- 
its of  the  case.  But  we  hold  that  the  effect  which  these  proceedings  have  there, 
by  the  law  and  usage  of  that  state,  was  a  question  necessarily  decided  by  the 
New  York  courts,  and  that  it  was  decided  against  the  claim  set  up  by  plaintiff 
in  error  under  the  constitutional  provision  and  statute  referred  to,  and  that  the 
case  is  therefore  properly  here  for  review. 

Motion  to  dismiss  overrvled. 

Dissenting  opinion  by  Mr.  Justice  Nelson,  Swaynr,  J.,  concurring. 

Statement  of  Facts. —  lam  unable  to  concur  in  the  opinion  that  has  just 
been  delivered.  The  litigation  is  one  of  the  most  common  occurrence  growing 
out  of  the  business  affairs  of  life.  It  presents  the  case  of  a  race  of  diligence 
among  creditors  after  the  property  of  a  failing  debtor  to  get  the  first  security 
for  the  payment  of  their  debts.  There  is  no  question  here  as  to  the  bona  fides 
of  the  creditors.  The  simple  point  between  them  is  as  to  which  party  in  the 
race  acquired  the  better  title  to  the  property.  All  the  parties,  debtor  and  cred- 
itors, were  citizens  and  residents  of  the  state  of  New  York.  The  property  waa 
in  Chicago,  Illinois,  consisting  of  iron  safes.  In  the  race  of  diligence,  the  de- 
fendants here  and  plaintiffs  below,  Van  Buskirk  and  others,  obtained  from 
Bates,  the  debtor,  on  the  3d  of  November,  an  assignment  of  the  property  as 
security  for  their  debt.  It  was  executed  at  Troy,  New  York.  But  before  the 
agent  reached  Chicago  to  take  actual  possession,  Tillinghast  &  Warren,  the 
other  creditors,  on  the  5th  of  the  month,  two  days  after  the  assignment,  insti- 
tuted proceedings  in  a  court  in  Illinois  against  Bates,  the  debtor,  and  attached 
the  safes,  subsequently  obtained  a  judgment  by  default  and  sold  them  on  exe- 
cution. 

841 


§  1079.  APPEALS  AND  WBITS  OF  ERROB. 

The  present  suit  was  instituted  by  Van  Buskirk  and  others  against  Tilling- 
hast  &  Warren,  the  attaching  creditors,  claiming  title  to  the  property  under  and 
hy  virtue  of  their  prior  assignment.  As  the  two  classes  of  creditors  were 
equally  honest,  the  only  question,  as  we  have  said,  would  seem  to  be  which  had 
obtained  the  better  right  to  their  debtor's  property,  and  this  appears  to  have 
been  the  view  taken  by  the  judge  and  counsel  in  the  court  below.  The  trial 
before  a  jury  was  waived  and  the  case  was  heard  before  the  judge,  who  gives  a 
statement  of  the  facts.  He  found  the  proceedings  in  the  attachment  as  set 
forth.  The  execution  of  the  assignment,  that  it  was  executed  in  good  faith  and 
not  fraudulent.    He  then  states  his  conclusions  of  law: 

1.  That  the  assignment  was  a  legal  and  valid  instrument,  and  operated  to 
transfer  the  property  in  the  safes  to  the  assignees. 

2.  That  by  the  laws  of  New  York  the  title  thus  acquired  overreached  the 
tatle  by  attachment,  being  prior  in  point  of  time,  though  the  attaching  creditors 
had  no  notice  of  the  sale  or  assignment;  and 

3.  That  the  laws  of  New  York  governed  the  case. 
The  defendants  excepted  to  the  rulings  and  contended: 

1.  That  the  assignment  was  fraudulent  and  void  on  its  face,  and  conveyed  no 
title  to  the  plaintiffs  against  the  attachment. 

2.  That  the  rights  of  the  parties  must  be  governed  by  the  law  of  the  state 
of  Illinois,  and  not  by  the  law  of  the  state  of  New  York ;  and 

3.  That  the  plaintiffs  have  shown  no  ownership  or  right  of  possession  to  the 
safes  superior  to  that  of  the  defendants. 

A  judgment  was  entered  for  the  plaintiffs,  which  was  taken  on  this  bill  of  ex- 
ceptions to  the  higher  courts  in  the  state  and  was  aiSlrmed.  It  is  now  here  under 
the  twent^'-fifth  section  of  the  judiciary  act,  and  it  is  claimed  that  this  court 
has  jurisdiction  on  the  ground  that  the  court  below  denied  full  faith,  credit  and 
effect  to  the  Illinois  judgment  in  the  attachment  proceedings.  It  is  only  on 
this  ground  that  this  attachment  can  be  maintained.  We  have  seen  that  no 
such  point  was  made  on  the  trial  or  ruled  by  the  court.  These  proceedings  were 
in  evidence  without  objection  either  as  to  regularity  or  effect.  It  was  conceded 
that  the  attachment  bound  the  goods  from  the  time  it  was  levied.  Certainly 
no  greater  effect  could  be  given  to  it;  that  is,  whatever  interest  Bates,  the 
•debtor,  had  in  them  at  that  time.  This  effect  was  not  disputed.  But  it  was 
claimed  on  the  other  side  that  they  had  a  prior  right  to  the  property  under  the 
assignment  made  two  days  before  the  levy. 

§  1079.  Seasons  why  the  supreme  court  has  no  Jurisdiction. 

Now,  it  must  be  admitted  that,  as  between  Bates  and  the  assignees,  they  became 
vestdd  with  the  title;  and  as  the  attachment  was  subsequent  and  would  only 
reach  the  interest  of  Bates,  it  would  seem  to  follow  that  the  assignees  had  the 
better  title ;  and  if  this  were  all  of  the  case,  there  could  not  be  two  opinions  upon 
it;  the  title  under  the  attachment  must  fail.  But  it  is  not  all,  for  it  is  said  that 
this  prior  assignment  was  ineffectual  to  transfer  the  title  to  the  property  and 
prevent  the  operation  of  the  attachment,  for  the  reason  that  it  was  fraudulent 
against  creditors,  and,  being  so  fraudulent,  the  seizure  under  the  attachment 
gave  the  better  title.  The  question,  therefore,  that  arose  in  the  case,  and  the 
only  question,  was  as  to  the  validity  or  invalidity  of  this  assignment.  If  valid, 
then  the  title  of  the  safes  passed  out  of  Bates  to  the  assignees  on  the  3d 
November.  If  invalid,  then  it  remained  in  him  quoad  creditors  till  the  5th, 
when  the  attachment  was  levied.  Now,  this  question  was  one  simply  of  law, 
and  it  turned  upon  this:  whether  the  assignment  was  to  be  governed  by  the 
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law  of  "New  York,  where  the  instmaieiit  was  made,  and  in  which  state  all  the 
parties  resided  and  of  which  they  were  oitixeiis,  or  bjr  the  law  of  Illinois, 
the  situs  of  the  property.  In  New  York  the  immediate  delivery  of  the  possee- 
sion,  as  is  said,  is  not  essential  to  the  validity  of  the  assignment;  in  the  state 
of  Illinois  it  is.  The  continuance  in  the  possession  by  assignor  or  vendor  after 
the  transfer  of  the  title  is  regarded  in  that  state  as  evidence  of  fraud,  and  ren- 
ders the  instrument  inoperative  as  against  execution  or  attaching  creditors. 

The  court  below  decided  that  the  instrument  was  to  be  governed  by  the  law 
of  the  state  of  New  York,  where  it  was  made,  and  which  was  the  domicile  of 
the  parties.  Now,  whether  the  court  erred  or  not  in  this  decision  is  not  the 
question,  for  this  court  has  no  jurisdiction  to  determine  that.  The  question 
here  is  whether,  in  so  deciding,  the  court  denied  full  faith,  credit  and  effect  to 
the  judgment  in  Illinois.  In  other  words,  did  the  court,  in  holding  that  the 
prior  assignment  was  not  fraudulent  and  void,  but  valid  and  eflfectual  to  trans- 
fer the  title,  thereby  discredit  the  Illinois  judgment?  The  answer  to  the  ques- 
tion, I  think,  is  obvious.  These  assignees  were  not  parties  to  the  judgment. 
It  could  not  bind  them.  They  were  free,  therefore,  to  set  up  and  insist  upon 
this  prior  title  to  the  property ;  and,  if  there  was  nothing  else  in  the  case,  it  is 
clear  the  junior  attachment  could  not  hold  it.  It  became  necessary,  therefore, 
for  the  attaching  creditors  to  displace  the  assignment,  and  this  they  attempted 
by  insisting  that  it  was  fraudulent  and  void,  as  not  having  been  accompanied 
by  possession ;  and  this  they  were  obliged  to  establish  before  the  attachment 
could  take  effect.  The  assignment  being  prior  in  time,  in  the  absence  of  fraud, 
actual  or  constructive,  the  title  passed  to  the  assignees  and  was  out  of  Bates 
when  the  attachment  was  levied.  This  is  familiar  law.  The  question  in  the 
ease,  therefore,  and  the  one  litigated  in  the  court  below,  was  this  question  of 
fraud  upon  which  the  validity  of  the  assignment  depended,  and  the  finding  of 
which  was  necessary  to  give  a  preference  to  the  claim  under  the  attachment. 
This  question  was  not  only  consistent  with  the  full  force  and  effect  of  the  at- 
tachment proceedings,  but  wholly  independent  of  them.  I  agree,  if  the  attach- 
ment had  been  levied  before  the  assignment,  and  the  court  had  given  effect  to 
this  instrument  over  the  levy,  it  might  be  said  that  full  faith  and  credit  had 
not  been  given  to  it;  but,  being  posterior,  these  proceedings  could  not  have 
the  effect ^^  se  to  displace  the  assignment  aa  against  a  stranger.  Another  ele- 
ment must  first  be  shown,  namely,  fraud  or  other  defect  in  the  instrument,  to 
render  it  inoperative. 

My  conclusion  is,  that  the  regularity  of  the  attachment  proceedings  was 
not  called  in  question  in  the  court  below,  but,  on  the  contrary,  full  force  and 
credit  were  given  to  them,  and  the  case  should  be  dismissed  for  want  of  juris- 
diction. 

MITCHELL  V,  LENOX 
(14  Peters,  49,  50.    1840.) 

Opinion  by  Taney,  C.  J. 

Statement  of  FAcrs. —  This  case  is  brought  here  by  a  writ  of  error  to  revise 
the  decree  of  the  court  for  the  correction  of  errors  for  the  state  of  New  York. 

It  appears  that  a  bill  was  filed  in  the  chancery  court  of  New  York  by  Andrew 
Mitchell,  the  plaintiffs  testator,  against  Eobert  Lenox  and  others,  in  order  to 
obtain  an  account  of  a  certain  estate  of  the  complainant,  which  he  alleged  that 
he  had  assigned  and  delivered  to  them  upon  certain  trusts.    The  defendants^ 
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among  other  things,  insisted  that  the  said  estate  of  the  complainant  had  aflet 
wards,  with  his  consent,  been  assigned  to  certain  other  trustees  upon  the  same 
trusts  expressed  in  the  original  deed  to  them.  It  is  unnecessary  to  state  the 
nature  of  the  controversy  more  fully  for  the  purposes  of  this  motion.  The 
bill,  it  seems,  came  to  final  hearing  before  the  vice-chancellor  of  the  first  cir- 
cuit of  the  state  of  New  York,  who  dismissed  the  bill  without  prejudice  to  the 
complainant's  right  to  make  the  same  defendants  parties  to  a  new  bill,  if  he 
should  think  proper  to  file  one  against  the  second  trustees  or  the  survivor  of 
them.  The  complainant  appealed  from  this  decree  to  the  chancellor,  who 
affirmed  it;  and  he  appealed  from  the  chancellor's  decree  to  the  court  for  the 
correction  of  errors,  and  that  court  affirmed  the  chancellor's  decree.  The 
plaintiff's  testator  thereupon  filed  a  new  bill  against  the  same  defendants,  in 
which  he  made  the  survivor  of  the  second  set  of  trustees  also  a  party  defend- 
ant, and  upon  the  final  hearing  this  second  bill  was  dismissed  by  the  chancellor, 
and  his  decree  was  afterwards  affirmed  by  the  court  for  the  correction  of  errors. 
It  is  from  this  last  decree  that  the  writ  of  error  to  this  court  is  brought. 

§  1080.  This  court  has  ?u?  jurisdiction  to  review  a  decision  of  a  state  court 
"because  it  is  in  collision  with  a  former  decision  of  the  same  court  in  the  same 
case. 

It  does  not  appear  from  the  record  that  any  of  the  questions  enumerated  in 
the  twenty-fifth  section  of  the  act  of  congress  of  1789  arose  in  the  court  of 
errors,  and  consequently  this  court  is  not  authorized  to  review  its  judgment.  It 
has  indeed  been  contended  by  the  plaintiff  in  error  that  the  second  decree  is  in 
collision  with  the  first,  and  that  in  this  respect  it  violates  the  first  section  of 
the  fourth  article  of  the  constitution  of  the  United  States,  which  declares  that 
"  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records 
and  judicial  proceedings  of  eVery  other  state."  Now,  if  it  were  admitted  that 
the  second  decree  is  in  collision  with  the  first  (which  we  certainly  do  not  mean 
to  say  is  the  case),  yet  the  article  of  the  constitution  above  quoted  can  not,  by 
any  just  construction  of  its  words,  be  held  to  embrace  an  error  of  that  descrip- 
tion nor  give  this  court  the  right  to  review  the  decree. 

The  writ  of  error  must  therefore  be  dismissed  for  want  of  jurisdiction. 

§  1081.  Conflict  of  laws. —  The  owner  of  a  vessel,  at  the  tune  upon  the  high  seas,  becom- 
ing in&olvent,  presented  his  petition  to  the  insolvent  court  of  the  state  of  Massachusetts, 
where  he  resided,  and  the  court,  in  accordance  with  his  petition,  appointed  assignees  and 
conveyed  the  property  of  the  insolvent  to  them,  according  to  the  insolvent  laws  of  that  state. 
Subsequently  the  vessel  arrived  in  New  York,  and  was  there  seized  under  attachment  issued 
by  the  coui-ts  of  that  state.  In  an  action  by  the  assignees  claiming  under  the  proceedings  in 
the  Massachusetts  court  against  the  sheriff  claiming  under  the  attachment  issued  out  of  the 
New  York  court,  the  supreme  court  of  New  York  held  that  the  sheriff  had  the  better  right 
Head,  the  supreme  court  had  jurisdiction  to  review  the  judgment  of  the  state  court  upon  a 
writ  of  error.    Crapo  v.  Kelly,  16  Wall.,  619. 

A.  Eemoval  of  Causes  to  Federal  Courts. 
Summary—  Granting  application  to  remove  a  cause,  g  10S2,— Refusal  of  applioation,  §  1083. 

§  1082.  Where  the  state  court  permits  the  removal  of  a  cause  to  the  federal  court,  the 
supreme  court  has  no  jurisdiction  of  a  writ  of  error;  the  decision  is  in  favor  of  the  right 
claimed.    Gordon  v.  Caldcleugh,  §  1084. 

g  1083.  Where  a  state  court  overrules  a  proper  application  to  remove  the  cause  to  a  federal 
court,  a  writ  of  error  will  lie  from  the -supreme  court.  Kanouse  v.  Martin,  g§  1085, 1086.  See 
§  1089. 

[Notes.—  See  §§  1087-1093.] 
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GORDON  V.  CALDCLEUGH. 
(3  Cranch,  268-270.    1806.) 

Error  to  the  Court  of  Equity  of  the  State  of  South  Carolina. 

§  1084.  The  supreme  court  has  no  jurisdiction  of  a  writ  of  error  to  a  state 
court  based  on  an  order  removing  the  cause  to  the  United  States  circuit  court 

Opinion  by  Marshall,  C.  J. 

This  court  has  no  jurisdiction  under  the  twenty-fifth  section  of  the  judiciary 
act  of  1Y89  (1  Stats,  at  Large,  85)  but  in  a  case  where  a  final  judgment  or 
decrpfj  has  been  rendered  in  the  highest  court  of  law  or  equity  of  a  state  in 
whicli  a  decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of,  or  an  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity,  etc.,  or  where  is  drawn  in  question 
the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under,  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege  or  exemption  specially  set  up  or  claimed  by  either  party  under 
such  clause  of  the  said  constitution,  treaty,  statute  or  commission. 

Statement  of  Facts. —  In  the  present  case,  such  of  the  defendants  as  were 
aliens  filed  a  petition  to  remove  the  cause  to  the  federal  circuit  court,  under 
the  twelfth  section  of  the  same  act.  The  state  court  granted  the  prayer  of  the 
petition,  and  ordered  the  cause  to  be  removed;  the  decision,  therefore,  was  not 
against  the  privilege  claimed  under  the  statute,  and  therefore  this  court  has  no 
jurisdiction  in  the  case.    The  writ  of  error  must  be  dismissed. 

KANOUSE  17.  MARTIN. 
(14  Howard,  23,  24    1852.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  directed  to  the  superior  court 
of  the  city  of  N"ew  York,  and  a  motion  has  been  made  by  the  defendant  in 
error  to  dismiss  it  for  want  of  jurisdiction. 

The  record  shows  that  a  suit  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  the  state  court  above  mentioned ;  the  former  being  a  citizen  of 
New  York,  and  the  latter  a  citizen  of  New  Jersey.  The  plaintiff  in  error,  at 
the  time  of  entering  his  appearance  in  the  state  court,  filed  his  petition,  stating 
the  citizenship  of  the  parties,  and  praying  for  the  removal  of  the  cause  for  trial 
into  the  next  circuit  court,  to  be  held  in  the  district  where  the  said  suit  was 
pending;  and,  at  the  same  time,  offered  good  and  sufficient  security  for  his 
entering  in  such  court,  on  the  first  day  of  the  session,  copies  of  the  process 
against  him,  and  also  for  his  then  appearing  and  entering  special  bail  in  the 
cause. 

^  §  1085.  A  writ  of  error  lies  to  a  state  court  which  refuses  upon  a  proper  case 
a  removal  of  the  cause  to  the  circuit  court  of  the  United  States, 

The  state  court,  however,  refused  to  permit  the  cause  to  be  removed ;  and, 
after  the  petition  was  filed  and  the  bond  given,  proceeded  in  the  case,  and  finally 
gave  judgment  against  the  plaintiff  in  error  for  the  sum  of  money  mentioned 
in  the  record.  Various  proceedings,  it  appears,  were  afterwards  had  in  the  ap- 
pellate courts  of  the  state  in  relation  to  this  judgment,  but  the  decision  in  these 
courts  was  also  against  the  plaintiff  in  error;  and  the  judgment  rendered  in 
the  superior  court  of  the  city  of  New  York  still  remains  there  and  is  in  full 
force,  if  that  court  had  jurisdiction  of  the  case  after  the  application  to  remove 
it.    The  case,  then,  as  it  stands  on  the  motion,  is  this:   The  plaintiff  in  error 
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claimed  the  right  to  remove  this  cause  from  the  state  court  to  the  circuit  court 
of  the  United  States,  under  the  twelfth  section  of  the  judiciary  act  of  1789. 
The  right  claimed  was  denied  by  the  state  court,  which  retained  the  case  and 
proceeded  to  give  a  final  judgment  against  him.  It  is,  therefore,  precisely  one 
of  the  cases  enumerated  in  the  twenty-fifth  section  of  the  act  of  1789,  in  which 
jurisdiction  is  conferred  upon  this  court,  and  in  which  the  judgment  of  the 
state  court  may  be  reviewed  upon  writ  of  error.  For  the  construction  of  an 
act  of  congress  was  drawn  in  question,  and  the  decision  of  the  court  was  against 
the  right  claimed  under  it  by  the  plaintiff  in  error. 

§  1086.  Merits  not  co?mdered  on  motion  to  diemiss. 

As  to  the  authority  of  the  superior  court  of  the  city  of  New  York  to  retain 
the  case,  and  the  validity  or  invalidity  of  its  proceedings  and  judgment,  after 
the  motion  to  remove,  that  question,  according  to  the  practice  of  the  court, 
will  stand  for  hearing  when  the  case  is  reached  in  the  regular  call  of  the  docket. 
But  the  motion  to  dismiss,  for  want  of  jurisdiction  in  this  court,  is  overruled. 

§  1087.  Removal  of  causes.—  After  final  judgment  in  a  state  court,  a  motion  was  made  to 
remove  the  cause  to  the  federal  court.  The  motion  was  overruled,  but  no  exception  was 
taken.  On  appeal  to  the  supreme  court  of  the  state  the  judgment  was  affirmed,  but  the  ap- 
plication for  removal  was  not  considered.  Heldy  that  the  decision  overruling  the  motion  was* 
not  reviewable  in  the  supreme  court.    Fashnacht  v.  Frank,*  23  Wall.,  416. 

§  1088.  Where  the  state  practice  makes  it  impossible  for  the  plaintiffs  to  set  up  a  law  of 
congress  on  which  they  rely  to  defeat  a  plea  of  prescription  set  up  by  the  defendant,  it  is  suf- 
ficient to  give  the  supreme  court  jurisdiction,  if  the  plaintiffs,  in  their  petition  to  the  state 
supreme  court  for  a  reversal  of  the  judgment  against  them,  clearly  set  forth  the  statute  on 
which  they  rely,  and  the  decision  of  such  supreme  court  is  against  them.  Stewart  v.  Kahn,  11 
WaU.,  501. 

§  1089.  A  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to  the  highest 
court  of  a  state  having  cognizance  of  the  case,  where,  in  the  inferior  state  court,  after  proper 
proceedings  have  been  taken  to  remove  a  case  cognizable  by  the  federal  courts,  such  court 
has  rendered  judgment,  and  the  case  has  been  carried  to  a  higher  court  and  the  judgment 
affirmed.  Though  the  plaintiff  in  error  failed  in  the  state  court  to  plead  to  the  jurisdiction, 
and  consequently  the  record  does  not  show  the  proceedings  for  removal,  stiU  the  supreme 
court  on  error  wiU  consider  them,  and  the  rule  that  on  error  only  the  technical  record 'can  be 
considered  must  in  this  instance  be  disregarded  to  give  effect  to  the  laws  of  congress  relating 
to  removal  of  causes.    Kanouse  v.  Martin,  15  How.,  208. 

§  1090.  A  citizen  of  New  York  sued  a  citizen  of  New  Jersey  in  the  New  York  court  of  com- 
mon pleas,  claiming  $1,000.  The  defendant,  on  entering  his  appearance,  took  due  proceed- 
ings to  remove  the  cause  to  the  federal  court.  The  court  of  common  pleas  allowed  the 
plaintiff  to  reduce  his  claim  below  the  sum  necessary  to  give  the  federal  court  jurisdiction, 
and  on  default  of  a  plea  gave  judgment  against  defendant.  The  case  was  then  carried  to  the  su- 
perior court,  and  as  there  was  no  plea  to  the  jurisdiction  in  the  court  below  setting  up  the  at- 
tempt to  remove,  it  did  not  appear  from  the  technical  record  that  there  had  been  error,  and 
so  the  judgment  was  affirmed.  The  decision  was  taken  to  the  court  of  appeals  and  was  dis- 
missed, because  by  reason  of  a  technicality  it  had  no  jurisdiction  of  a  case  arising  at  that  time 
in  the  court  of  common  pleas.  Held,  that  as  the  supreme  court  was  the  highest  court  to 
which  the  case  could  go,  a  writ  of  error  lay  to  it  from  the  supreme  court  of  the  United  States, 
and  as  its  decision  affirmed  a  judgment  which  was  rendered  after  the  defendant's  right  to  re- 
move was  complete,  it  was  in  contravention  of  the  laws  of  congress  giving  the  right  of 
removal,  and  that  although  it  did  not  appear  from  the  technical  record  that  there  was  no 
jurisdiction  to  render  the  judgment,  yet,  where  an  act  of  congress  cannot  be  executed  with- 
out violating  the  rule  that  only  facts  appearing  in  the  record  can  be  examined  on  error,  that 
rule  should  be  disregarded,  both  by  the  state  and  by  the  federal  appellate  court.    Ibid, 

§  1091.  In  order  to  give  the  supreme  court  jurisdiction,  on  the  ground  that  a  state  court 
has  improperly  refused  to  allow  the  removal  of  a  cause  to  the  federal  courts,  it  must  appear 
from  the  record  that  the  right  claimed  to  remove  the  case  was  so  drawn  in  question  in  the 
state  court  that  it  must  have  been  decided  in  the  decision  given.  Carter  v,  Bennett,  15  How., 
856. 

§  1 092.  A  case  was  commenced  in  the  territorial  court  of  Florida,  and,  on  the  admission  of 
Florida  into  the  Union,  it  was  sent  to  the  state  circuit  court,  and  both  parties  appearing,  was 
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there  tried.  After  verdict  the  defendant  moved  in  arrest  of  judgrment  that  he  wafl  a  citizen 
of  G^rgia,  and  the  plaintiff  of  Florida,  and  claimed  that  under  the  act  admitting  Florida  the 
cause  should  have  been  sent  to  the  United  States  district  court.  Nothing  as  to  the  citizenship 
of  the  parties  appeared  in  the  pleadings,  and  the  defendant  had,  without  objection,  gone  to 
trial  on  the  issue  made  up  in  the  territorial  court.  The  motion  was  overruled,  and  judgment 
entered,  which  was  affirmed  by  the  supreme  court  of  Florida.  On  a  writ  of  error  to  the  state 
supreme  court  the  supreme  court  of  the  United  States  held  that  the  motion  in  arrest  of  judg- 
ment was  properly  overruled,  as  no  defects  of  jurisdiction  appeared  on  the  record,  and  that  it 
clearly  appeared  that  the  right  to  remove  was  not  so  drawn  in  question  by  the  motion  that  the 
•decision  of  the  court  was  against  it.    Carter  v.  Bennett,  15  How.,  855L 

On  Questions  of  Boundary. 

SuMKABY —  Oiving  effect  to  evidence  so  as  to  raise  a  federal  question,  §  1098.—  Adjusting  dis- 
puted boundaries^  §  1094. 

§  1 093.  The  admission  of  evidence  in  a  state  court  to  establish  the  mere  fact  of  boundary  in 
regard  to  the  extent  of  a  grant  does  not  raise  a  jurisdictional  question.  But  when  evidence  is 
admitted  as  competent  for  such  purpose,  and  it  is  sought  to  give  it  effect  for  other  purposes 
which  do  involve  questions  giving  the  supreme  court  jurisdiction,  then  the  decisions  of  the 
state  courts  on  the  effect  of  such  evidence  may  be  fully  considered  by  the  supreme  court,  and 
their  judgments  reversed  or  affirmed.    Mackay  v.  Dillon,  §^  1095-1097. 

§1094.  When  the  decision  of  the  state  court  only  adjusts  disputed  boundaries,  the  supreme: 
court  has  no  jurisrliction.     McDonogh  v.  Millaudon,  §§  1098,  1099. 

[Notes.—  See  §§  1100-1104.] 

MACKAY  V.  DILLON. 
(4  Howard,  421-448.    1845. 

Opinion  by  Mr.  Justicb  Catron. 

Statement  op  Facts. —  The  record  before  us  is  brought  here  by  a  writ  of 
error  to  the  supreme  court  of  Missouri,  under  the  twenty-fifth  section  of  the 
judiciary  act.  The  action  was  an  ejectment  for  land,  to  which  each  party 
claimed  title  by  virtue  of  an  act  of  congress  confirming  interfering  Spanish 
claims.  The  evidence  on  part  of  the  plaintiffs  having  been  introduced  in  the 
state  court  of  original  jurisdiction,  the  defendant  offered  to  read  copies  of  cer* 
tain  documents  and  depositions  taken  in  1806  and  1825,  certified  by  the  United 
States  recorder  of  land  titles  in  the  state  of  Missouri,  as  truly  copied  from  the^ 
originals  on  file  and  of  record  in  his  office.  These  were  objected  to,  on  the 
part  of  the  plaintiffs,  as  incompetent  to  go  to  the  jury ;  the  objection  was  over- 
ruled, the  evidence  admitted,  and  an  exception  taken.  And  the  first  question 
is,  was  the  evidence  thus  offered  competent?  It  is  set  out  in  the  report  of  the 
case,  and  need  not  be  further  described.  As  the  objection  draws  in  question 
the  nature  and  character  of  the  evidence,  it  is  deemed  proper  to  state  here  what 
they  are;  less  for  the  purpose  of  disposing  of  the  ruling  of  the  court  on  this 
point,  than  as  preparatory  to  the  decision  of  others  that  follow,  each  involving 
the  effect  and  character  of  the  evidence  more  or  less. 

By  the  third  article  of  the  treaty  of  1803  (8  Stats,  at  Large,  200),  by  which 
Louisiana  was  acquired,  the  inhabitants  were  to  be  maintained  and  protected 
in  the  free  enjoyment  of  their  property  in  the  ceded  territory.  To  carry  the 
treaty  into  execution,  as  regarded  titles  and  claims  to  land,  congress,  by  the  act 
of  March  2,  1805,  provided  that  a  board  of  commissioners  should  be  appointed 
by  the  president,  and  also  a  recorder  of  land  titles,  which  was  accordingly 
done.  The  board  for  Louisiana  (now  Missouri  and  Arkansas)  sat  at  St.  Louis, 
as  at  that  place  the  recorder's  office  was  established,  and  is  yet  kept.    By  the 
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fourth  section  of  the  act,  all  those  asserting  claims  to  land  founded  on  conces- 
sions or  other  assumptions  of  right,  and  which  claims  originated  with  the 
French  or  Spanish  governments  prior  to  the  20th  of  December,  1803,  were  re- 
quired, on  or  before  the  1st  day  of  March,  1806,  to  deliver  to  the  recorder 
written  notices  of  claim,  stating  the  nature  and  extent  thereof,  together  with 
a  plat  of  the  tract  claimed,  and  written  evidences  tending  to  establish  the  right 
The  notice,  plat  and  evidences  were  to  be  recorded  in  books  to  be  kept  by  the 
recorder  for  that  purpose.  This  recorded  notice  and  evidence  formed  the  f onn^ 
dation  in  each  case  for  the  action  of  the  board,  although  other  evidence  might 
bo  required  by  it,  or  be  adduced  by  the  claimant.  The  bo&rd  was  to  decide  in 
a  summary  way,  according  to  justice  and  equity,  on  all  claims  thus  filed.  It 
was  directed  to  appoint  a  clerk,  whose  duty  it  should  be  to  enter  in  a  book  full 
and  correct  minutes  of  the  proceedings  and  decisions  of  the  board,  together 
with  the  evidence  on  which  each  decision  was  made;  the  book,  on  the  dissolu- 
tion of  the  board,  was  to  be  deposited  with  the  recorder  of  land  titles;  but  the 
clerk  was  first  to  make  two  copies,  one  of  which  he  was  to  forward  to  the  sec- 
retary of  the  treasury,  and  the  other  was  to  be  deposited  with  the  surveyor- 
general  in  said  district.  According  to  this  law,  the  inhabitants  of  St.  Louis  filed 
their  notice  of  claim,  plat  and  evidences,  in  1806,  asking  to  have  the  town  com- 
mon confirmed  to  them. 

By  the  first  section  of  the  act  of  1812,  June  13,  congress  confirmed  the 
claim  to  commons  adjoining  and  belonging  to  St.  Louis,  with  similar  claims 
made  by  other  towns.  But  no  extent  or  boundaries  were  given  to  show  what 
land  was  granted ;  nor  is  there  anything  in  the  act  of  1812  from  which  a  court 
of  justice  can  legally  declare  that  the  land  set  forth  by  the  survey,  and  proved 
as  commons  by  witnesses,  in  1806,  is  the  precise  land  congress  granted;  in 
other  words,  the  act  did  not  adopt  the  evidence  laid  before  the  board  for  any 
purpose,  and  the  boundaries  of  claims  thus  confirmed  were  designedly  (as  we 
suppose)  left  open  to  the  settlement  of  the  respective  claimants,  by  litigation 
in  the  courts  of  justice,  or  otherwise.  The  confirmation  extended  to  town  lots, 
out  lots,  common  field  lots,  and  commons  in,  adjoining  or  belonging  to,  the 
several  towns  or  villages.  And  the  act  of  1812  made  it  the  duty  of  the  prin- 
cipal deputy  surveyor  of  the  territory,  as  soon  thereafter  as  might  be,  to  sur- 
vey, or  cause  it  to  be  done,  and  marked,  the  out-boundary  lines  of  the  several 
towns,  so  as  to  include  the  out  lots,  common  field  lots  and  commons ;  of  this 
out-boundary  survey  he  was  to  make  plats,  and  transmit  them  to  the  surveyor- 
general,  who  was  to  forward  copies  to  the  commissioner  of  the  general  land 
office  and  to  the  United  States  recorder  of  land  titles  in  Missouri.  The  object 
of  this  proceeding,  on  part  of  the  government,  was  to  sever  the  confirmed 
claims  in  a  mass  from  the  remaining  lands  of  the  United  States,  and  others  out- 
side of  the  boundary,  and  nothing  more.  The  act  of  May  26, 1824:  (4  Stats,  at 
Large,  62),  supplemental  to  that  of  1812,  authorized  further  proofs  to  be  taken 
before  the  recorder  in  regard  to  town  lots,  out  lots  and  common  field  lots,  con- 
firmed by  the  act  of  1812,  as  respected  inhabitation,  cultivation  or  possession, 
and  the  boundaries  and  extent  of  each  claim;  but  the  provision  does  not  ex- 
tend in  terms  to  the  commons.  In  virtue  of  this  act,  however,  the  evidence 
found  in  the  record  and-  taken  before  the  recorder  in  1825  was  filed  in  the  re- 
corder's office  further  to  establish  the  extent  of  the  town  commons.  The  ob- 
jection taken  in  the  state  circuit  court  was  to  the  whole  evidence  certified  from 
the  recorder's  office,  without  discrimination,  and  the  question  turns  on  its  com- 
petency for  any  purpose. 
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§  1095.  WTien  evidence  is  given  such  an  effect  as  to  involve  a  question  of  title 
^nder  the  United  StateSy  the  supreme  court  has  jurisdiction. 

The  powers  of  the  supreme  court  are  limited  in  cases  coming  up  from  the 
state  courts,  under  the  twenty-fifth  section  of  the  judiciary  act,  to  questions  of 
law  where  the  final  judgment  or  decree  draws  in  question  the  validity  of  a 
treaty  or  statute  of  the  United  States,  etc.,  or  where  their  construction  is 
•drawn  in  question,  or  an  authority  exercised  under  them ;  and  as  the  admis- 
sion of  evidence  to  establish  the  mere  fact  of  boundary  in  regard  to  the  extent 
of  grant  cannot  raise  a  question  involving  either  the  validity  or  construction 
of  an  act  of  congress,  etc.,  this  court  has  no  jurisdiction  to  consider  and  revise 
the  decision  of  a  state  court,  however  erroneous  it  may  be  in  admitting  the 
evidence  to  establish  the  fact.  But  when  evidence  is  admitted  as  competent 
for  this  purpose,  and  it  is  sought  to  give  it  effect  for  other  purposes  which  do 
involve  questions  giving  this  court  jurisdiction,  then  the  decisions  of  state 
coivts  on  the  eflfect  of  such  evidence  may  be  fully  considered  here,  and  their 
judgments  reversed  or  affirmed,  in  a  similar  manner  as  if  a  like  question  had 
arisen  in  a  supreme  court  of  error  of  a  state,  when  reversing  the  proceedings 
of  inferior  courts  of  original  jurisdiction;  and  on  this  principle  we  are  com- 
pelled to  act  in  the  present  suit  when  dealing  with  the  instruction  given  on 
behalf  of  the  defendant. 

§  1096.  A  private  survey  not  adopted  hy  the  government  cannot  affect  a 
daimant^s  title. 

2.  The  following  instructions  were  next  asked  on  part  of  the  plaintiflFs,  and 
refused :  "  That  Mackay's  survey  of  common,  preserving  Mackay's  claim  on 
the  northeast  part  thereof,  is  conclusive  that  the  claim  of  commons  did  not  ex- 
tend over  Mackay's  claim,  as  between  those  claiming  the  common  and  Mackay 
or  his  heirs.  That  Mackay's  survey  of  commons,  including  his  claim,  is  good 
evidence  to  go  to  the  jury,  that  the  claim  of  commons  did  not  extend  over  and 
cover  Mackay's  claim."  The  survey  referred  to  was  the  one  made  in  1806,  at 
the  instance  of  the  inhabitants  of  St.  Louis,  for  the  purpose  of  presenting  their 
claim  to  commons  in  due  form  to  the  board.  It  was  in  its  nature  a  private 
survey,  not  binding  on  the  United  States;  and  to  avoid  any  implication  to  the 
contrary,  the  act  of  February  28,  1806  (2  Stats,  at  Large,  352),  was  passed, 
which  extended  the  powers  of  the  surveyor-general  of  Louisiana  over  the  land 
in  controversy,  and  made  it  his  duty  to  appoint  principal  deputies;  over  these 
the  commissioners  at  St.  Louis  had  power  given  to  them,  by  which  surveys 
could  be  ordered  of  private  claims.  When  the  board  desired  surveys  to  be 
made,  they  ordered  them  to  be  executed  at  the  expense  of  the  party  interested. 
And  the  law  declares  that  every  such  survey,  as  well  as  every  other  survey  by 
whatever  authority  heretofore  executed,  those  of  legal  and  complete  titles  only 
excepted,  shall  be  held  and  considered  as  private  surveys  only ;  and  all  tracts 
of  land,  the  titles  to  which  may  be  ultimately  confirmed  by  congress,  shall, 
prior  to  the  issuing  of  patents,  be  resurveyed,  if  judged  necessary,  under  the 
authority  of  the  surveyor-general.  It  follows  that  Mackay's  survey  of  1806 
had  no  influence  on  the  title  of  either  party,  and  that  the  instructions  asked 
were  properly  refused. 

§  1097.  Erroneous  instruction. 

3.  The  following  instruction  was  asked  for  and  given  on  part  of  the  defend- 
ants: "  That  the  claim  of  the  inhabitants  of  the  town  of  St.  Louis  to  commons,  as 
exhibited  upon  the  copy  of  the  claim  given  in  evidence,  was  confirmed  by  the  act 
of  congress  of  the  13th  of  June,  1812,  to  the  inhabitants  of  said  town,  according  to 
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the  claim,  and  that  the  title  to  the  land  so  confirmed  is  a  valid  title  against  the 
title  of  the  plaintiffs  under  the  confirmation,  by  the  act  of  congress  of  the  4th 
of  July,  1836."  6  Stats,  at  Large,  126.  It  assumes  as  matter  of  law  that  the 
act  of  1812  adopted  Mackay's  survey  and  the  evidence  given  in  its  support; 
that  they  are  part  of  the  grant,  as  to  its  extent  and  legal  effect,  and  conclusive 
as  against  the  plaintiffs'  confirmation.  On  the  trial  both  parties  admitted  that 
the  land  in  dispute  lies  within  the  survey  of  1806,  and  therefore  the  instruction 
took  the  case  from  the  jury  and  cut  ofiE  aJl  proof  to  the  contrary  of  this  being  the 
true  boundary ;  whereas  the  survey  was  a  mere  private  act,  as  already  stated, 
and  concluded  nothing  for  either  side,  and  in  holding  the  contrary  the  state 
court  erred,  and  for  which  the  judgment  must  be  reversed.  By  what  descrip- 
tion of  surveys  the  United  States  are  bound,  and  those  claiming  title  under 
them  governed,  we  have  already  daring  the  present  term  been  called  on  to  de- 
cide in  the  case  of  Jourdan  v.  Barrett,  4  How.,  169,  and  need  not  repeat.  Nor 
is  it  necessary  to  inquire  here  what  the  effect  of  a  legal  survey  of  the  St.  Louis 
common  is,  as  the  question  has  been  directly  presented  in  the  cause  of  Les  ISots 
V.  Bramell,  4  How.,  449,  heard  and  decided  concurrently  with  this,  and  on  the 
same  arguments,  and  to  the  opinion  in  which  in  this  respect  we  refer. 

McDONOGH  V.  MELLAUDON. 
(3  Howaid,  09a-707.    1844. 

EsBOB  to  the  Supreme  Court  of  Louisiana. 

Opinion  by  Mb.  Justioe  Catbon. 

Statement  of  Facts. — The  question  in  the  supreme  court  of  Louisiana  was 
one  of  boundary.  The  court  passed  on  the  grant  to  Dupard  only,  and  not  on 
the  opposing  claim ;  if  the  lines  of  the  former  did  not  open  in  their  production 
from  the  Mississippi  towards  Lake  Maurepas,  then  the  land  claimed  under 
Millaudon's  title  was  not  embraced  by  Dupard's  grant,  and  no  necessity  ex- 
isted for  the  examination  of  Millaudon's.  Dupard's  was  made  in  1769,  ^'for 
thirty  arpens  of  front  to  the  Biver  Mississippi,  upon  the  whole  depth  that  shall 
be  found,  unto  Lake  Maurepas,  of  the  land  where  heretofore  were  two  villages 
of  the  CoUapissa  savages;  to  take  from  the  plantation  of  one  AUemand,  unto 
its  junction  with  that  of  a  person  named  Joseph  Lacombe."  The  front  being 
ascertained,  the  court  below  held  that  the  extension  back  must  be  on  parallel 
lines.  As  this  construction  excluded  the  land  claimed  by  Millaudon,  it  ended 
the  controversy  in  his  favor. 

§  1098.  Where  the  decision  of  ths  state  court  only  adjusts  disputed  boundaries^ 
the  supreme  court  has  no  jurisdiction. 

Did  this  final  judgment  draw  in  question  the  construction  of  a  treaty  or 
statute  of  the  United  States,  or  of  an  authority  exercised  under  the  same ;  and 
was  the  decision  against  the  validity  of  either,  or  against  the  title  or  right  set 
up  or  claimed  under  either?  If  these  questions  are  answered  in  the  negative,  it 
follows  we  have  no  jurisdiction  to  reexamine  or  reverse  the  judgment  under 
the  twenty-fifth  section  of  the  judiciary  act,  as  no  other  error  is  within  the 
cognizance  of  this  court. 

1.  The  treaty  with  France  of  1803  (8  Stats,  at  Large,  200)  gave  no  further 
sanction  to  the  boundary  of  McDonogh's  title  than  it  had  by  the  grant;  in 
respect  to  its  validity,  the  decision  of  the  state  court  supported  the  claim  to 
the  same  extent  that  the  treaty  protected  it,  and,  therefore,  the  decision  was 
not  opposed  to  the  treaty.    A  question  partly  involving  this  consideration  was 
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adjudged  in  The  City  of  New  Orleans  v.  De  Armas,  9  Pet.,  225,  to  which  we 
refer. 

2.  Was  the  decision  of  the  supreme  court  of  Louisiana  opposed  to  any  act  of 
congress?  Dupard's  grant  was  completed  as  early  as  1769,  and  presented  to 
the  register  and  receiver  as  a  complete  title ;  was  thus  reported  on  by  them  to 
the  general  land  office,  and  by  that  department  the  report  was  laid  before 
congress;  it  is  as  follows: 

"  No.  406. 

"  John  McDonogh  &  Company  claim  a  tract  of  land  situated  in  the  county 
of  Acadia,  on  the  east  shore  of  the  River  Mississippi,  sixteen  leagues  above 
Xew  Orleans,  containing  thirty-two  arpens  front,  with  a  depth  extending  as 
far  as  Lake  Maurepas.  This  tract  of  land  has  formerly  been  claimed  before 
the  board  of  commissioners,  and  the  depth  extending  beyond  forty  acres  rejected 
by  them  for  want  of  evidence  of  title;  but  the  claimant  has  since  produced  a 
complete  French  title  to  the  whole  quantity  claimed,  in  favor  of  Pierre  DeliUe 
Dupard  (under  whom  he  claims),  dated  3d  day  of  April,  1769." 

On  the  report  at  large,  embracing  many  claims,  congress  proceeded,  and  by 
the  act  of  May  11,  1820  (3  Stats,  at  Large,  573),  declared  "  that  the  claims  to 
lands  within  the  eastern  district  of  Louisiana,  described  by  the  register  and 
receiver  of  said  district  in  their  report  to  the  commissioner  of  the  general  land 
office,  bearing  date  the  20th  day  of  November,  1816,  and  recommended  in  said 
report  for  confirmation,  ba  and  the  same  are  hereby  confirmed,  against  any 
claim  on  part  of  the  United  States."  McDonogh's  claim.  No.  406,  is  of  class 
first,  species  first,  in  the  report,  including  twenty-one  grants,  of  which  the 
register  and  receiver  say:  "All  the  precsding  claims,  being  founded  on  com- 
plete titles,  are  in  onr  opinion  confirmed  by  law."  3  Am.  State  Papers,  256. 
This  is  explained  in  page  267,  where  it  is  again  said:  "  Those  claims  which  are 
found  under  species  first  of  the  first  class,  being  founded  on  complete  grants  of 
former  governments,  we  think  are  good  in  themselves  on  general  principles, 
and,  therefore,  require  no  confirmation  by  the  government  of  the  United  States 
to  give  them  validity."  Many  incomplete  titles  were  recommended  for  con- 
firmation, and  confirmed  by  congress,  but  in  these  cases  the  former  govern- 
ments had  not  parted  with  the  ultimate  interest  in  the  land,  and  the  fee  was 
transferred  to  the  United  States  by  the  treaty,  with  the  equity  attached  in  the 
claimant,  which  equity  was  clothed  with  the  fee  by  the  confirming  act.  The 
perfect  title  of  McDonogh  being  clothed  with  the  highest  sanction,  and  in 
full  property,  on  the  change  of  governments,  an  assumption  to  confirm  it  would 
have  been  pregnant  with  suspicion  that  it  required  confirmation  by  this  gov- 
ernment, in  addition  to  the  general  law  of  nations  and  the, treaty  of  1803,  which 
secured  in  full  property  such  titles.  That  the  grant  stands  recognized  as  com- 
plete and  valid  against  the  United  States,  and  any  one  claiming  under  them, 
by  the  proceedings  had  before  the  register  and  receiver  and  by  congress,  we 
have  no  doubt;  further  than  this,  tlie government  has  not  acted  on  it.  In  such 
sense  similar  titles  have  been  treated,  as  will  be  seen  by  the  two  acts  of  May  8, 
1822,  the  first  (3  Stats,  at  Large,  699)  confirming  lots  in  the  town  of  Mobile  and 
claims  in  West  Florida;  the  second  (3  Stats,  at  Large,  707)  sanctioning  the 
reports  of  the  registers  and  receivers  of  the  land  offices  at  St.  Helena  court 
house  and  at  Jackson  court  house,  in  the  districts  east  and  west  of  Pearl  river; 
in  regard  to  which  reports  congress  says:  That  all  complete  titles  (reported  on 
as  such)  be,  and  the  same  are,  recognized  as  valid  and  complete  against  the 
United  States,  or  any  right  derived  under  them.    But  in  McDonogh's  case,  as 
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in  other  similar  ones  referred  to  above,  the  recognition  extended  onlj^^  to  the 
boundaries  the  grants  themselves  famished,  according  to  their  landmarks  and 
true  construction  under  the  local  laws  in  virtue  of  which  they  were  obtained 

3.  To  overcome  this  objection,  it  is  insisted,  on  the  part  of  the  plaintiff  in 
error,  that  McDonogh  &  Company  filed  plans  of  survey  and  descriptions  of 
the  land  with  the  register  and  receiver,  and  especially  that  of  F.  V.  Potier,  as 
part  of  their  title,  giving  the  boundaries  as  they  were  claimed  before  the  su- 
preme court  of  Louisiana;  that  these  were  confirmed  by  congress;  that  the 
confirmation,  to  the  extent  it  was  made,  is  binding  on  the  United  States,  as  the 
opposing  claim  of  Millaudon  was  not  drawn  in  controversy  below,  and  the  lands 
claimed  treated  as  unappropriated  by  individuals.  If  the  fact  assumed  was 
true,  that  the  plans  and  descriptions  had  been  confirmed,  and  boundary  given 
to  the  title  according  to  them,  by  the  United  States,  then  the  decision  would  be 
opposed  to  the  confirmation,  and  jurisdiction  exist  in  this  court.  There  can  be 
no  doubt  such  plans  and  descriptions  were  filed  and  recorded  in  due  time ;  bat 
no  evidence  is  found  in  the  record  that  the  register  and  receiver  acted  on  them? 
or  that  they  were  presented  to  congress  even  as  documents  accompanying  the 
report;  if  they  were,  it  is  manifest  that  they  were  disregarded,  for  two  reasons: 
fij^t,  because  congress  did  not  assume  the  power  to  deal  directly  with  this  title 
at  all ;  and  secondly,  because  the  report  had  reference  singly  to  the  face  of  the 
grant,  regardless  of  private  surveys  made  subsequent  to  its  date,  at  the  instance 
of  the  successive  owners.  The  state  court  held  McDonogh's  title  to  be  valid  to 
every  extent  that  it  has  been  recognized  by  the  United  States,  and  only  applied 
the  local  laws  of  Louisiana  in  its  construction,  so  far  as  they  had  a  controlling 
influence  on  the  manner  in  which  the  side  lines  should  be  extended  from  the 
Mississippi  river  towards  Lake  Maurepas ;  and  as,  in  so  doing,  neither  the  treaty 
of  1803,  nor  any  act  of  congress  or  authority  exercised  under  the  United  States, 
was  drawn  in  question,  this  court  has  no  jurisdiction  to  revise  the  decision  of 
that  court;  for  which  reason  the  cause  must  be  dismissed. 

§  1099.  Motion  to  dismiss  not  allowed^  token. 

The  clerk  of  the  supreme  court  of  Louisiana  issued  the  writ  of  error,  and  one 
of  the  judges  of  that  court  signed  the  citation;  and  on  the  ground  that  such 
writ  could  not  remove  the  record,  it  was  moved  on  a  former  day  of  the  term  to 
dismiss  the  cause.  It  has  been  here  for  two  terms;  a  writ  of  certiorari  has  been 
sent  down,  at  the  instance  of  the  defendant  in  error,  in  whose  behalf  the  motion 
is  made,  to  complete  the  record ;  he  now  moves  to  dismiss  for  the  first  time, 
and  we  think  he  comes  too  late.  If  errors  had  been  assigned  by  the  plaintiff 
here,  and  joined  by  the  defendant,  no  motion  to  dismiss  for  such  a  cause  could 
be  heard ;  and  as  no  formal  errors  are  usually  assigned  in  this  court,  and  none 
were  assigned  in  this  cause,  we  think  the  delay  to  make  the  motion  is  equal  to 
a  joinder  in  error,  even  if  the  clerk  of  the  supreme  court  of  Louisiana  had  no 
authority  to  issue  the  writ,  on  which  we  at  present  express  no  opinion. 

§  1100.  Question  of  boundary. — Where  the  trial  in  the  state  court  was  ultimately  only 
a  trial  of  the  true  boundary  of  a  tract  of  land,  the  supreme  court  has  no  power  to  review  the 
decision ;  any  instructions  by  the  court  which  are  excepted  to  on  the  evidence,  whether  parol 
proof  could  control  written,  or  monuments  restrain  distances,  etc.,  would  not  be  revisable  under 
the  twenty-fifth  section  of  the  judiciary  act.  They  would  depend  on  common  law  principles,  or 
the  peculiar  laws  of  the  state,  and  not  on  any  acts  of  congress,  or  doings  of  public  officei:s.  T)oe 
V.  City  of  Mobile,*  9  How.,  451. 

8  1101.  This  was  a  case  toucliing  the  boundary  between  adjoining  owners,  and  the  supreme 
court  ruled  as  follows  on  the  question  of  jurisdiction:  **  We  have  searched  this  record  in 
vain  to  discover  any  authority  for  this  court  to  assert  its  jurisdiction  to  review  the  judgment 
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of  the  state  court  under  the  power  granted  by  the  twenty-fifth  section  of  the  judiciary  act. 
The  record  does  not  show  that  it  draws  in  question  any  treaty,  statute  or  authority  exercised 
under  the  United  States ;  or  the  validity  of  any  state  statute,  for  repugnancy  to  the  constitu- 
tion of  the  United  States ;  or  the  construction  of  any  clause  of  the  constitution ;  or  of  a 
treaty  or  statute  commission  held  under  the  United  States.  It  is  a  mere  question  of  boundary 
between  two  neighbors,  both  admitted  to  have  valid  grants  from  the  United  States.  It  is  a 
question  of  fact,  depending  on  monuments  to  be  found  on  the  ground,  documents  in  the 
land  office,  or  the  opinion  of  experts  or  surveyors  appointed  by  the  court  or  the  parties.  If 
the  accident  to  the  controversy  that  both  parties  claim  title  under  the  United  States 
should  be  considered  as  sufficient  to  bring  it  within  our  jurisdiction,  then  every  controversy 
involving  the  title  to  such  lands,  whether  it  involve  the  inheritance,  partition,  devise  or  sale 
of  it,  may,  with  equal  propriety,  be  subject  to  the  examination  of  this  court  in  all  time  to 
come."    Moreland  v.  Page,*  20  How.,  522. 

§  1 1 02.  On  a  question  as  to  the  boundaries  of  land,  the  court  ruled  as  follows :  **  The  case 
is  brought  here  under  the  twenty-fifth  section  of  the  judiciary  act  of  1789.  Our  authority  is 
derived  from  and  limited  by  that  section.  This  court  has  repeatedly  held  that  it  does  not 
warrant  the  review  of  an  adjudication  upon  a  mere  question  of  boundary.  The  fact  that  the 
land  to  which  the  boundary  relates  is  held  by  a  title  derived  from  an  act  of  congress  does  not 
change  the  result.  If  the  title  be  admitted  as  recognized  by  the  act,  its  location  upon  the 
land  is  a  subject  wholly  within  the  cognizance  of  the  state  tribunals,  and  it  is  not  within  the 
power  of  this  court  to  revise  their  action.  In  such  cases  our  authority  is  limited  to  errors 
relating  to  the  title.  If  any  such  are  committed,  it  is  our  duty  to  correct  them.  If  there  are 
none,  we  have  no  more  authority  to  interpose  than  in  any  other  case  of  alleged  maladminis- 
tration of  justice  by  a  state  court.  A  party  cannot,  by  setting  up  an  unfounded  claim  of 
title,  compel  us,  after  deciding  the  claim  against  him,  to  take  to  ourselves  a  jurisdiction 
which,  but  for  such  claim,  we  could  not  have  exercised.  Such  a  result  would  make  the 
jurisdiction  depend,  not  upon  the  nature  and  merits  of  the  case,  but  upon  what  the  party 
may  choose  to  allege.  In  this  way,  in  every  case  where  the  title  is  derived  from  the  United 
States,  and  a  question  of  boundary  is  involved,  this  court  might  be  constrained  to  do  what  it 
has  uniformly  held  to  be  beyond  the  sphere  of  its  power."    Lanfear  v.  Hunley,*  4  Wall.,  204. 

§  1103.  Where  the  decree  of  the  state  court  settled  the  boundary  between  adjoining  own- 
ers, and  then  determined  that  the  title  of  one  of  the  parties  was  valid  under  an  act  of 
congress,  but  not  as  against  any  right  or  title  claimed  by  the  other  party,  the  supreme  court 
had  no  jurisdiction.    Almonester  v.  Kenton,*  9  How.,  1. 

§  1104.  Two  states  made  an  agreement  relative  to  the  boundaiy  line  between  them,  to 
which  congress,  by  an  act,  assented.  In  a  subsequent  suit  in  which  the  question  of  boundary 
was  involved,  the  court  decided  that  certain  land  and  water  lay  within  one  of  the  states,  con- 
trary to  the  claim  of  one  of  the  parties.  Held,  that  the  supreme  court  had  no  jurisdiction; 
that  the  question  arose  under  the  agreement  and  not  under  any  act  of  congress.  The  assent  of 
congress  did  not  make  the  act  giving  it  a  statute  of  the  United  States,  in  the  sense  of  the 
twenty-fifth  section  of  the  judiciary  act.  The  construction  of  the  act  was  in  no  way  drawn 
in  question,  nor  has  any  title  or  right  been  set  up  under  it  and  denied  by  the  state  court.  It 
had  no  effect  beyond  giving  the  consent  of  congress  to  the  compact  between  the  two  states. 
People  V.  Central  Railroad,*  12  Wall.,  455. 

j.  Land  Titles. 

Summary  — Decision  in  favor  of  patents,  §  1105,—- Title  held  void  for  fratid,  §  110^,— Decision 
on  state  statute  of  limitations,  §  1107. —  Right  to  redeem  from  tax  sale,  g  1108. —  Whether 
a  survey  amounted  to  an  eviction,  §  1109. —  Right  to  alluvion,  §  1110. —  Parties  claiming 
under  different  acts,  §  1111. —  Claim  under  grant  from  a  state,  %  1112. —  License  from 
former  authorities,  with  long  possession,  §  1113. 

§  1105.  Where  the  state  court  decides  in  favor  of  the  validity  of  patents  issued  by  the 
United  States,  the  supreme  court  has  no  jurisdiction  on  writ  of  error  on  the  ground  that  the 
court  rejected  evidence  offered  to  impeach  the  patents,  the  evidence  offered  not  being  in- 
tended to  show  any  title  in  the  party  offering  it.    Fulton  v,  M*Affee,  §  1114. 

§  1106.  Where  a  state  court  decides  against  a  party  on  the  ground  that  his  certificate  of 
pre-emption  was  obtained  by  fraudulent  and  false  swearing,  the  supreme  court  has  jurisdic- 
tion. It  is  not  material  whether  the  invalidity  of  the  title  was  decreed  upon  a  question  of 
fact  or  of  law.  The  fact  that  the  title  was  rejected  authorizes  a  re-examination  of  the  decree. 
Lytle  V.  State  of  Arkansas,  §§  1115-1118. 

§  1107.  On  writ  of  error  to  a  state  court  the  supreme  court  can  only  review  the  decision  on 
the  federal  question ;  a  decision  on  a  state  statute  of  limitations  is  not  reviewable.    Ibid, 
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§  1 1  OS.  Where  the  question  decided  by  a  state  court  was  whether  a  person  in  possession  of 
land,  claiming  title  to  it  under  a  deed,  which,  upon  its  face,  appears  to  be  a  good  one,  bat 
which  is  inoperative  and  invalid,  is  entitled  to  redeem  that  land  after  it  has  been  sold  for 
taxes  due  the  state,  so  as  to  defeat  the  title  of  the  purchaser  under  the  state  law,  the  supreme 
court  has  no  jurisdiction.    McBride  v,  Hoey,  ^  1119. 

§  1109.  Where  the  only  question  decided  by  the  state  court  was,  that  a  public  survey, 
under  the  authority  of  the  United  States,  of  a  large  tract  of  country,  including  the  premises 
in  question,  was  not  per  se  an  eviction  of  the  plaintiff  in  error,  the  supreme  court  had  no 
jurisdiction.    Keene  v,  Clark,  g  1120. 

§  1110.  The  question  whetlier  a  tract  of  land  is  entitled  to  divide  the  alluvion  as  an  inci- 
dent to  it  is  not  a  federal  question,  even  though  the  title  to  the  land  is  claimed  under  the 
United  States.    Kennedy  v.  Hunt,  §  1121. 

§1111.  Where  the  decision  of  the  state  court  is  in  favor  of  one  claiming  titlo  to  land  under 
an  act  of  congress,  and  against  another  claiming  title  to  the  same  land  under  a  different  act, 
the  supreme  court  has  jurisdiction  of  a  writ  of  error  sued  out  by  the  latter.  Rector  v.  Ashley, 
§§1122-1125.    See  §1135. 

§  1 1 1 2.  Where  plaintiff  and  defendant  both  claim  title  to  land  under  a  grant  from  the 
state,  the  supreme  court  has  no  jurisdiction  on  error  to  the  state  court.  Shaffer  v.  Scudday, 
g  1126. 

§  1113.  Both  parties  claimed  the  land  in  controversy,  by  titles  confirmed  by  the  United 
States,  as  well  as  by  long  possession  at  different  periods.  The  state  court  instructed  the  juiy 
that,  as  to  the  title  from  the  United  States  to  either  party,  both  were  confirmed  equally,  and 
the  confirmations  balanced  each  other,  and,  to  decide  the  controversy,  the  jury  must  look  to 
other  evidences  of  title.  The  jury  did  examine  other  evidence,  and  it  seems  that  their  verdict 
was  based  on  a  license  from  the  former  authorities,  together  with  long  possession.  Heldf 
that  the  supreme  court  would  not  revise  the  decision.    Doe  v.  Eslava,  §§  1 127-1 132L 

[Notes.— See  §§  1133-1159.J 

FULTON  V.  JTAFFEE. 
(16  Peters,  149-152.    1842.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  op  by  writ  of  error  from  the  high 
court  of  appeals  of  the  state  of  Mississippi.  A  motion  wBiS  made  at  the  last 
term  to  dismiss  the  case  upon  the  ground  that  this  court  has  not  jurisdiction 
under  the  twenty -fifth  section  of  the  act  of  1789 ;  but  the  argument  upon  the 
motion  was  not  heard  until  about  the  close  of  the  session,  when  many  other 
cases  were  pressing  upon  the  attention  of  the  court,  and  it  was  therefore  held 
under  advisement  until  the  present  term.  It  appears  that  an  action  of  eject- 
ment was  brought  for  certain  lands  in  the  state  of  Mississippi  by  Morgan 
M'Affee,  to  which  the  present  plaintiffs  in  error  appeared  as  defendants;  and 
upon  the  trial  the  verdict  and  judgment  were  in  favor  of  M'AflEee.  The  defend- 
ant in  that  suit  thereupon  appealed  to  the  high  court  of  appeals,  where  the 
judgment  of  the  inferior  court  was  affirmed.  A  brief  statement  will  show  the 
points  that  arose  in  the  state  court  so  far  as  they  are  material  upon  the  ques- 
tion of  jurisdiction. 

By  the  act  of  congress  of  April  20,  1832  (6  Stats,  at  Large,  484),  entitled 
"An  act  for  the  relief  of  Jefferson  College  in  the  state  of  Mississippi,"  the 
trustees  of  the  college  were  authorized  to  relinquish  certain  lands  which  had 
been  reserved  for  the  use  of  the  college,  and  to  locate  or  enter  other  lands  ia 
lieu  of  them.  The  fourth  section  of  this  law  authorized  the  college  to  transfer 
the  right  of  location  or  entry  conferred  by  the  act,  and  declared  that  the  as- 
signee should  be  entitled  to  receive  a  certificate  from  the  register  of  the  proper 
land  ofiice,  which  should  be  ^'  accounted  and  held  as  valid  and  complete  as  if  a 
patent  had  issued  therefor."  At  the  trial  of  the  ejectment  M'Aflfee,  the  lessor 
of  the  plaintiff,  made  title  under  a  certificate  dated  August  18,  1834,  issued  to 
him  as  assignee  of  Jefferson  College,  by  virtue  of  this  act  of  congress*    The 
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•certificate  was  read  m  evidence,  subject  to  all  legal  exceptions,  the  defendants 
in  the  case  giving  notice  at  the  time  that  in  the  progress  of  the  trial  they  would 
offer  evidence  that  the  said  certificate  was  purchased  fraudulently  by  the  said 
M'Affee.  The  defendants  then,  for  the  purpose  of  showing  that  no  patent  had 
-ever  issued  by  virtue  of  the  said  certificate,  offered  in.  evidence  six  patents 
which  had  been  issued  on  pre-emption  certificates,  and  which  it  was  admitted 
covered  the  land  embraced  by  the  certificate  of  M' Affee.  These  patents  were 
granted  in  1837  and  1838  to  different  persons,  under  whom  the  defendants 
claimed  the  possession.  And  in  order  to  show  that  the  said  certificate  of 
M' Affee  was  fraudulently  obtained,  they  offered  to  prove  that  the  parties*  to 
whom  the  patents  above  mentioned  issued  were  entitled  to  the  benefit  of  pre- 
•emption  in  the  said  land,  under  the  acts  of  congress  then  in  force,  before 
the  lessor  of  the  plaintiff  obtained  his  certificate ;  that  they  were  present  at  the 
land  office  with  money  to  enter  and  pay  for  the  same,  and  offered  to  pay  in  the 
presence  of  M' Affee  on  the  day  he  obtained  his  certificate,  and  before  he  ob- 
tained it;  and  that  the  defendants  had  acquired  possession  of  the  lands  after- 
wards, when  these  pre-emption  claims  had  been  allowed.  This  testimony  was 
objected  to  on  the  part  of  the  lessor  of  the  plaintiff,  and  the  court  refused  to 
permit  it  to  go  to  the  jury,  upon  the  ground  that  the  certificate  could  not  be 
impeached  at  law  for  fraud. 

The  defendants  then  offered  to  prove  by  the  register  of  the  land  office  that 
the  pre-emption  claims  before  mentioned  were  finally  allowed  and  paid  for,  and 
that  the  patents  produced  by  the  defendants  issued  upon  them;  and  that  the 
commissioner  of  the  general  land  office  had  rejected  M'Affee's  certificate,  and 
refused  to  issue  a  patent  upon  it.  This  evidence  was  also  rejected.  The  de- 
fendants then  moved  the  court  to  exclude  the  said  certificate  as  evidence  of 
legal  title  in  the  lessor  of  the  plaintiff,  but  the  motion  was  overruled.  Excep- 
tions were  taken  to  these  opinions,  and  the  case  was  carried  to  the  high  court 
of  errors  and  appeals,  where  the  judgment  of  the  inferior  court  was  affirmed 
as  hereinbefore  mentioned.  From  this  statement  of  the  case,  it  will  appear 
that  the  only  right  drawn  in  question  was  that  claimed  by  M' Affee  under  his 
certificate.  If  that  certificate  was  a  good  legal  title,  it  was  elder,  and  there- 
fore superior,  to  the  legal  title  derived  under  the  patents  produced  by  the 
defendants. 

§  1114.  Where  the  state  court  rejects  evidence  offered  to  impeach  a  patent^  and 
holds  the  patent  valid,  the  supreme  court  has  no  jurisdiction. 

The  testimony  offered  to  show  that  the  certificate  was  fraudulently  obtained 
was  intended  to  impeach  the  title  M' Affee  claimed  under  it;  and  the  objection 
to  its  legal  effect  was  made  for  the  same  purpose.  The  patents  given  in  evi- 
dence by  the  defendants  were  not  offered  for  the  purpose  of  showing  the  legal 
title  out  of  the  lessor  of  the  plaintiff,  nor  for  the  purpose  of  deriving  a  legal 
title  under  them  older  than  the  plaintiff's  certificate,  by  virtue  of  the  act  of 
June  19, 1834  (4  Stats,  at  Large,  678),  mentioned  in  the  exception,  or  any  other 
law  of  the  United  States ;  for  it  is  stated  in  express  terms  that  they  were 
offered  in  order  to  show  that  no  patent  had  ever  been  issued  on  M'Affee's  cer- 
tificate. They  were  intended,  therefore,  with  the  other 'evidence,  to  prove 
that  this  certificate  was  fraudulently  and  improperly  obtained;  that  its  author* 
ity  had  been  denied  by  the  commissioner  of  the  general  land  office;  and  con- 
sequently that  it  did  not  confer  on  the  lessor  of  the  plaintiff  a  valid  legal  tifle, 
upon  which  he  could  recover  in  ejectment.  These  being  the  only  questions 
raised  in  the  state  court,  and  being  there  decided  in  favor  of  the  right  claimed 
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by  APAflfee  under  the  act  of  1832,  we  have  no  authority  to  revise  the  judg- 
ment. In  order  to  give  this  court  jurisdiction  under  the  twenty-fifth  section 
of  the  act  of  1789,  it  is  not  sufficient  that  the  construction  of  the  act  of  con- 
gress, or  the  validity  of  the  right  claimed  by  M'Affee,  was  drawn  in  question 
and  decided  by  the  state  court.  It  must  also  appear  that  the  decision  was 
against  the  right  claimed. 

We  do  not  mean  to  express  any  opinion  as  to  the  rights  in  contest  between 
the  parties.  The  question  before  us  concerns  merely  the  jurisdiction  of  this 
court  upon  the  case  as  it  is  now  presented,  and  it  is,  therefore,  not  material  to 
the  present  inquiry  whether  the  parol  evidence  offered  by  the  defendants  was 
or  was  not  properly  rejected.  For  the  decision  on  that  point,  as  well  as  on  the 
question  as  to  the  legal  effect  of  the  certificate  having  been  in  favor  of  the 
right  claimed,  this  court  is  not  authorized  to  examine  into  the  correctness  of 
the  judgment  given  by  the  state  court.  The  power  of  the  supreme  court  in 
this  respect  is  carefully  defined  and  restricted  by  the  act  of  1789 ;  and  it  is  our 
duty  not  to  transcend  the  limits  of  the  jurisdiction  conferred  upon  it  The 
writ  of  error  must  therefore  be  dismissed  for  want  of  jurisdiction. 

LYTLE  V.  STATE  OF  ARKANSAS. 
(22  Howard,  19a-214.    185fli; 

Ebbob  to  the  Supreme  Oourt  of  Arkansas. 

Opinion  by  Mb.  Justice  Catbon. 

Statement  of  Facts. —  The  first  question  presented  on  the  record  is  whether 
this  oourt  has  jurisdiction  to  examine  and  revise  the  decision  of  the  supreme 
court  of  Arkansas  by  writ  of  error,  under  the  twenty-fifth  section  of  the  judi- 
ciary act.    The  question  arises  on  the  following  facts: 

Kathan  Oloyes,  ancestor  of  the  principal  complainants,  entered  as  an  occu- 
pant, at  a  land  office  in  Arkansas,  a  fractional  quarter  section  of  land,  in  1834, 
under  the  pre-emption  acts  of  1830  and  1832.  The  fraction  adjoined  the  vil- 
lage of  Little  Bock  on  its  eastern  side,  and  was  for  twenty-nine  acres.  The 
same  land  had  been  patented  in  1833  by  the  United  States  to  John  Pope,  gov- 
ernor of  the  territory  of  Arkansas,  to  be  appropriated  to  the  erection  of  public 
buildings  for  said  territory.  The  heirs  of  Cloyes  claimed  to  have  an  earlier 
equity,  by  force  of  their  pre-emption  right,  than  that  of  the  governor  of 
Arkansas.  They  filed  their  bill  in  equity  in  the  proper  state  court  to  enforce  this 
equity.  That  bill  contained  appropriate  allegations  to  exhibit  an  equitable  title 
in  the  plaintiffs,  and  the  opposing  right  of  the  patentee,  and  thus  to  enable  the 
courts  to  compare  them.  Some  of  the  defendants  demurred  to  the  bill ;  others 
answered,  denying  the  facts  of  the  settlement  and  cultivation,  and  pleading 
the  hona  fdes  of  their  purchase  and  jthe  statute  of  limitations.  The  courts  of 
Arkansas  dismissed  the  bill  on  the  demurrer,  which  judgment  was  reversed  in 
this  court,  and  the  cause  remanded  for  further  proceedings.  Lytic  v.  Arkansas, 
9  How.,  314.  It  was  prepared  for  hearing  a  second  time,  and  the  courts  of 
Arkansas  have  again  dismissed  the  bill,  and  the  cause  is  a  second  time  before  us. 

§  1115.  The  supreme  court  has  jurisdiction  to  review  decision  of  state  court 
averse  to  daimajit  under  pre-ernption  lawsj  whatever  tfie  grownd  of  decision. 

The  cause  was  fully  heard  on  its  merits  below,  and  the  claim  of  Cloyes  re- 
jected on  the  ground  that  he  obtained  his  entry  by  fraud  in  fact  and  fraud  in 
law,  and  the  question  is,  can  we  take  jurisdiction  and  reform  this  general  de- 
cree?   It  ryected  the  title  of  Cloyes,  and  in  our  opinion  it  is  not  material 
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whether  the  invalidity  of  the  title  was  decreed  in  the  supreme  court  of  Arkan- 
sas upon  a  question  of  fact  or  of  law.  The  fact  that  the  title  was  rejected  in 
that  court  authorizes  this  court  to  re-examine  the  decree.  14  Peters,  360.  The 
decision  in  the  supreme  court  of  Arkansas  drew  in  question  an  authority  exer- 
cised under  the  United  States,  to  wit,  that  of  admitting  Cloyes  to  make  his 
entry ;  and  the  decision  was  against  its  validity,  and  overthrew  his  title,  and  is 
therefore  subject  to  be  re-examined  and  reversed  or  affirmed  in  this  court  on 
all  the  pleadings  and  proofs  which  immediately  respect  the  question  of  the 
proper  exercise  of  authority  by  the  officers  administering  the  sale  of  the  public 
lands  on  the  part  of  the  United  States.  In  the  case  of  Martin  v.  Hunter's 
Lessee,  1  Wheat.,  352,  the  foregoing  construction  of  the  twenty-fifth  section 
of  the  judiciary  act  of  1789  was  recognized,  and  has  been  followed  since  in  the 
cases  of  Choteau  v.  Eckhart,  2  How.,  372 ;  Cunningham  v,  Ashley,  14  How., 
877 ;  Garland  v.  Wy nn,  20  How.,  6,  and  other  cases. 

.  §  1116.  The  couf'ts  are  not  hound  hy  the  decision  of  register  and  receiver  as  to 
right  of  entry  of  claimant  in  cases  of  fraud. 

Another  preUminary  question  is  presented  on  this  record,  namely,  whether 
the  adjudication  of  the  register  and  receiver,  which  authorized  Cloyes'  heirs 
to  enter  the  land,  is  subject  to  revision  in  the  courts  of  justice,  on  proof  show- 
ing that  the  entry  was  obtained  by  fraud  and  the  imposition  of  false  testimony 
oh  those  oflBcers  as  to  settlement  and  cultivation.  We  deem  this  question  too 
well  settled  in  the  affirmative  for  discussion.  It  was  so  treated  in  the  case  of 
Cunningham  v,  Ashley,  14  How.,  377 ;  again  in  Bernard  v.  Ashley,  18  How., 
43;  and  conclusively  in  the  case  of  Garland  v.  Wynn,  20  How.,  8. 

§  11 17.  On  writ  of  error  to  state  court  only  questions  arising  under  constitu- 
tion, statutes  or  treaties  of  United  States  can  le  reviewed  hy  supreme  court 

The  next  question  is,  how  far  we  can  re-examine  the  proceedings  in  the  state 
courts.  In  their  answers  the  respondents  rely  on  the  act  of  limitations  of  the 
state  of  Arkansas  for  protection.  As  this  is  a  defense  having  no  connection 
with  the  title  of  Cloyes,  this  court  cannot  revise  the  decree  below  in  this 
respect  under  the  twenty-fifth  section  of  the  judiciary  act. 

Many  of  the  defendants  also  relied  in  their  answers  on  the  fact  that  they  were 
hona  fide  purchasers  of  the  lots  of  land  they  are  sued  for,  and  therefore  no  de- 
cree can  be  made  here  to  oust  them  of  their  possessions.  The  state  courts 
found  that  a  number  of  the  respondents  were  purchasers  without  notice  of 
Cloyes'  claim,  and  entitled  to  protection  as  hona  fide  purchasers,  according  to 
the  rules  acted  on  by  courts  of  equity.  With  this  portion  of  the  decree  we 
have  no  power  to  interfere,  as  the  defense  set  up  is  within  the  restriction  found 
in  the  concluding  part  of  the  twenty-fifth  section,  which  declares  "  that  no  other 
error  shall  be  assigned  or  regarded  by  this  court  as  a  ground  of  reversal  than 
such  as  immediately  respects  the  before-mentioned  questions  of  validity  or  con- 
struction of  the  constitution,  treaties,  statutes,  commissions  or  authorities  in 
dispute."  Mr.  Justice  Story  comments  on  the  foregoing  restraining  clause  in 
the  case  of  Martin  v.  Hunter's  Lessee,  1  Wheat.,  358,  which  construction  we 
need  not  repeat. 

§  1118.  Claimant  under  pre-emption  laws  hdd  to  have  obtained  certifi>cate 
^  of  pre-emption  hy  fraud. 

Whether  Cloyes  imposed  on  the  register  and  receiver  by  false  affidavits  when 
he  made  proof  of  cultivation  in  1829,  and  residence  on  the  land  in  dispute  on 
the  29th  of  May,  1830,  is  the  remaining  question  to  be  examined.  He  made 
oath  (23d  April,  1831)  that  he  did  live  on  said  tract  of  land  in  the  year  1829, 
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and  had  done  so  since  the  year  1826.  Being  interrogated  by  the  register,  he 
stated:  I  had  a  vegetable  garden,  perhaps  to  the  extent  of  an  acre,  and  raised 
vegetables  of  different  kinds,  and  corn  for  roasting-ears ;  and  I  lived  in  a  com- 
fortable dwelling  east  of  the  Quapaw  line  on  the  before-mentioned  fraction. 
Being  asked,  Did  you  continue  to  reside,  and  cultivate  your  garden  aforesaid, 
on  the  before-named  fraction,  until  the  29th  of  May,  1830?  he  answers:  "  Idid, 
and  have  continued  to 'do  so  until  this  time."  John  Saylor  deposed  on  behalf  of 
Cloyes  in  effect  to  the  same  facts,  but  in  general  terms.  Xathan  W.  Maynor 
and  Elliott  Bursey  swore  that  the  affidavit  of  Saylor  was  true.  On  the  truth 
or  falsehood  of  these  depositions  the  cause  depends. 

In  opposition  to  these  affidavits  it  is  proved  beyond  dispute  that  Cloyes  and 
his  family  resided  at  a  house  for  a  part  of  the  year  1828,  occupied  afterwards 
by  Dr.  Liser.  In  the  latter  part  of  1828  they  removed  from  that  place  to  some 
log  cabins,  situate  on  the  lots  afterwards  occupied  by  John  Hutt,  and  where 
the  governor  of  Arkansas  resided  in  1851,  when  the  witnesses  deposed.  Both 
places  were  west  of  the  Quapaw  line  —  the  cabins  standing  probably  one  hun- 
dred yards  west  of  the  line,  and  which  line  was  the  western  boundary  of  the 
fractional  quarter  section  in  dispute.  Cloyes  resided  at  these  cabins  when  he 
swore  at  Batesville,  before  the  register,  and  continued  to  reside  there  till  the 
time  of  his  death,  which  occurred  shortly  after  his  return  from  Batesville,  say 
in  May  or  June,  1831,  and  his  widow  and  children  continued  to  reside  at  the 
same  cabins  for  several  years  after  his  death.  Cloyes  was  by  trade  a  tinner, 
and  in  December,  1826,  rented  of  William  Bussell  a  small  house  constructed  of 
slabs  set  upright,  in  which  he  carried  on  his  business  of  a  tin-plate  worker.  He 
covenanted  to  keep  and  retain  possession  for  Bussell  of  this  shop  against  all 
persons,  and  not  to  leave  the  house  unoccupied,  and  to  pay  Bussell  two  dollars 
per  month  rent,  and  surrender  the  house  to  Bussell  or  his  authorized  agent  at 
any  time  required  by  the  lessor.  Under  this  lease  Cloyes  occupied  the  house 
until  the  19th  day  of  June,  1828,  when  he  took  a  lease  from  Chester  Ashley 
for  the  same,  and  also  for  a  garden.  He  covenanted  to  pay  Ashley  one  dollar 
per  month  rent;  to  put  and  keep  the  building  in  repair;  to  keep  and  retain  pos- 
session of  the  same  until  delivered  back  to  said  Ashley  by  mutual  consent,  either 
party  having  a  right  to  terminate  the  lease  on  one  month's  notice.  The  house 
and  garden  were  rented  by  the  month.  Under  this  lease  Cloyes  occupied  the 
house  as  a  tin  shop  to  the  time  of  his  death.  Both  the  leases  state  that  the 
shop  was  east  of  the  Quapaw  line,  and  on  the  public  lands. 

This  slab  tenement  was  built  by  Moses  Austin  about  1820.  On  leaving  Little 
Bock,  he  sold  it  to  Doctor  Mathew  Cunningham ;  it  passed  through  several 
hands  till  it  was  finally  owned  by  CoL  Ashley.  Buildings  and  cultivated  por- 
tions of  the  public  lands  were  protected^by  the  local  laws  of  the  Arkansas  ter- 
ritory; either  ejectment  or  trespass  could  have  been  maintained  b}'  Ashley 
against  Cloyes  to  recover  the  premises,  nor  could  an  objection  be  raised  by  any 
one,  except  the  United  States,  to  these  transfers  of  possession;  neither  could 
Cloyes  be  heard  to  disavow  his  landlord's  title.  He  held  possession  for  Ashley, 
and  was  subject  to  be  turned  out  on  a  month's  notice  to  quit.  Cunningham 
and  other  witnesses  depose  that  the  shop  rented  to  Cloyes  stood  w^est  of  the 
Quapaw  line.  It,  however,  appears  from  actual  survey  that  it  was  on  the 
section  line,  which  ran  through  the  house,  taking  its  southeast  comer  on 
the  east  side,  but  leaving  the  greater  part  of  the  shop  west  of  the  line. 

Another  pertinent  circumstance  is,  that  when  Cloyes  heard  the  pre-emption 
law  of  1830  was  about  to  pass,  or  had  passed  (it  is  uncertain  which,  from  the 
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•evidence),  he  removed  his  wife  and  children,  with  some  articles  of  neces3ary 
furniture,  to  the  tinner's  shop  from  his  residence  at  the  Hutt  plaee,  and  kept 
his  family  at  the  shop  for  a  few  months,  and  then  they  returned  to  their  estab- 
lished home.  This  contrivance  was  probably  resorted  to  at  the  instance  of 
IBenjamin  Desha,  who  had  agreed  with  Cloyes  to  pay  into  the  land  office  the 
purchase  money  and  all  incidental  expenses,  to  obtain  a  title  from  the  goverur 
ment  for  an  interest  of  one-half  of  the  land.  These  evasions  were  mere  at- 
tempts to  defraud  the  law,  and  to  furnish  some  foundation  for  the  necessary 
affidavits  to  support  his  pre-emption  claim  at  the  land  office. 

On  this  aspect  of  the  case  the  question  arises  whether  Cloyes'  possession  as 
lessee  and  tenant  of  Ashley,  occupying  a  shop  as  a  mechanic,  the  corner  of 
which  accidentally  obtruded  over  the  section  line  upon  the  public  land,  and  who 
was  subject  to  removal  by  his  landlord  each  month,  was  "  a  settlement "  on  the 
public  lands,  within  the  true  intent  and  meaning  of  the  act  of  May,  1830? 
That  Cloyes  never  contemplated  seeking  a  home  on  the  public  lands  as  a  culti- 
vator of  the  soil  is  manifest  from  the  proof;  he  worked  at  his  trade  when  he 
worked  at  all  (say  the  witnesses),  and  followed  no  other  avocation.  Our  opinion 
is  that  the  affidavits  on  which  the  occupant  entry  was  founded  were  untrue 
in  fact,  and  a  fraud  on  the  register  and  receiver;  and  that  Cloyes  had  no  hona 
Jide  possession  as  tenant  of  the  tinner's  shop  within  the  true  meaning  of  the 
act  of  1830. 

We  are  also  of  opinion  that  the  affidavits  are  disproved  as  respects  the  fact 
of  cultivation  in  1829.  There  was  no  garden  cultivated  in  that  year 
adjoining  or  near  to  the  shop.  To  say  the  least,  it  is  quite  doubtful  whether 
there  was  such  cultivation  east  of  the  Quapaw  line;  and  the  state  courts,  hav- 
ing found  that  there  was  none,  it  is  our  duty  to  abide  by  their  finding,  unless 
we  could  ascertain,  from  the  proof,  that  they  were  mistaken,  which  we  cannot 
do,  our  impressions  being  to  the  contrary.  The  question  of  cultivation  in  May, 
1830,  depended  on  parol  evidence  of  witnesses.  The  judges  below  knew  them; 
they  decided  on  the  spot,  with  all  the  localities  before  them;  and  as  the  evi- 
dence is  contradictory,  it  \vo\k\A  be  contrary  to  precedent  for  this  court  to 
overrule  the  finding  of  a  mere  fact  by  the  courts  below. 

On  the  several  grounds  stated,  we  order  that  the  decree  of  the  supreme  court 
of  Arkansas  be  affirmed,  with  costs. 

Dissenting  opinion  by  Mk.  Justice  McLbaj^,  Mr.  Justice  Clifford  concurrmg. 

I  dissent  from  the  opinion  of  the  court  as  now  expressed,  and  shall  refer  to 
the  former  opinion  to  show  the  nature  of  the  case: 

"After  the  refusal  of  the  receiver  to  receive  payment  for  the  land  claimed, 
an  act  was  passed,  14:th  July,  1832,  continuing  the  act  of  the  29th  May,  1830, 
and  which  specially  provided  that  those  who  had  not  been  enabled  to  enter  the 
land,  the  pre-emption  right  of  which  they  claimed,  within  the  time  limited,  in 
consequence  of  the  public  surveys  not  having  been  made  and  returned,  should 
have  the  right  to  enter  such  lands  on  the  same  conditions  in  every  respect  as 
prescribed  in  said  act  within  one  year  after  the  surveys  shall  be  made  and  re- 
turned. And  this  act  was  in  full  force  before  Governor  Pope  selected  said 
lands.  That  the  public  surveys  of  the  above  fractional  sections  were  made  and 
perfected  on  or  about  the  1st  of  December,  1833,  and  returned  to  the  land  office 
the  beginning  of  the  year  1834.  On  the  5th  of  March,  1834,  the  complainant 
paid  into  the  land  office  the  sum  of  $135.76^  in  full  for  the  above  named  quarter 
section."    That  a  certificate  was  granted  for  the  same, "  on  which  the  receiver  in- 
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dorsed,  that  the  northwest  fractional  quarter  section  two  was  a  part  of  the 
location  made  by  Governor  Pope  in  selecting  one  thousand  acres  adjoining  the 
town  of  Little  Rock  granted  by  congress  to  raise  a  fund  for  building  a  court 
house  and  jail  for  the  territory,  and  that  the  indorsement  was  made  by  direc- 
tion of  the  commissioner  of  the  general  land  office."  "That  the  register  of 
the  land  office  would  not  permit  the  said  fractional  quarter  sections  to  be  en- 
tered." It  appeared  that  "  the  patentees  in  both  of  said  patents,  at  the  time 
of  their  application  to  enter  the  lands,  had  both  constructive  and  actual  notice 
of  the  right  of  Cloyes,  and  that  the  present  owners  of  any  part  of  these  lands 
had  also  notice  of  the  right  of  the  complainants." 

In  his  dissenting  opinion  Judge  Catron  says:  "The  proof  of  occupancy  and 
cultivation  was  made  in  April,  1831,  under  the  act  of  1830,  pursuant  to  an  in- 
struction from  the  commissioner  of  the  general  land  office  having  reference  to 
that  act.  The  act  itself,  the  instruction  under  its  authority,  and  the  proofs  taken 
according  to  the  instruction,  expired  and  came  to  an  end  on  the  29th  May,  1S31. 
After  that  time  the  matter  stood  as  if  neither  had  ever  existed;  nor  had  Cloyes 
more  claim  to  enter  from  May  29,  1831,  to  July,  1832,  than  any  other  villager 
in  Little  Rock."  Now,  although  it  may  be  true  that  until  the  act  of  1832  had 
passed,  the  act  of  1830  having  expired,  the  pre-emptive  right  of  Cloyes  could 
not  be  perfected,  yet  the  policy  of  the  law  was,  where  vested  rights  had  accrued, 
which,  by  reason  of  delays  in  the  completion  of  surveys,  could  not  be  carried 
out,  the  government  gave  relief  by  extending  the  law.  And  the  inchoate 
right  was  secured  by  the  policy  of  the  government.  It  is  therefore  not  strictly 
accurate  to  say  the  party  entering  a  pre-emption  has  no  right.  He  has  a  right, 
recognized  by  the  government,  by  which  he  is  enabled  to  perfect  his  right,  and 
under  such  circumstances  no  new  entry  could  interfere  with  a  prior  one,  though 
imperfect.  This  court  say,  the  proof  of  the  pre-emption  right  of  Cloyes  being 
entirejy  satisfactory  to  the  land  officers,  under  the  act  of  1830,  there  was  no 
necessity  of  opening  and  receiving  additional  proof  under  any  of  the  subsequent 
laws.  The  act  of  1830  having  expired,  all  rights  under  it  were  saved  by  the  sub- 
sequent acts.    No  steps  which  had  been  taken  were  required  again  to  be  taken. 

Did  the  location  of  Governor  Pope,  under  the  act  of  congress,  affect  the  claim 
of  Cloyes?  On  the  15th  of  June,  1832,  one  thousand  acres  of  land  were  granted, 
adjoining  the  town  of  Little  Rock,  to  the  territory  of  Arkansas,  to  be  located 
by  the  governor.  This  selection  was  not  made  until  the  30th  of  January,  1833. 
Before  the  grant  was  made  by  congress  of  this  tract,  the  right  of  Cloyes  to  a 
pre-emption  had  not  only  accrued,  under  the  provisions  of  the  act  of  1830,  but 
he  had  proved  his  right  under  the  law  to  the  satisfaction  of  the  register  and 
receiver  of  the  land  office.  He  had  in  fact  done  everything  he  could  do  to  per- 
fect this  right.    No  fault  or  negligence  can  be  charged  to  him. 

"By  the  grant  to  Arkansas,  congress  could  not  have  intended  to  impair 
vested  rights.  The  grants  of  the  thousand  acres  and  of  the  other  tracts  must 
be  so  construed  as  not  to  interfere  with  the  pre-emption  of  Cloyes." 

From  the  citations  above  made  in  the  original  opinion  in  this  case,  the  follow- 
ing facts  and  principles  of  law  are  too  clear  to  admit  of  doubt  by  any  one: 

1.  That  Cloyes'  pre-emption  to  fractional  quarter  section  No.  2  was  clearly 
established  by  the  judgment  of  the  land  officers  and  of  this  court. 

2.  That  the  location  of  Governor  Pope,  being  subsequent  to  the  right  of 
Qoyes,  could  not  affect,  under  the  circumstances,  that  right,  and  that  the 
conveyance  was  subject  to  it.  This  appears  by  the  certificate  of  the  land  office, 
by  the  uniform  action  of  the  government  in  all  such  cases,  and  the  good  faith 
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which  has  characterized  the  action  of  government  in  protecting  pre-emption 
rights  by  giving  time  to  protect  such  right,  where  the  government  officers  had 
failed  in  doing  their  duty.  And  in  addition  to  these  considerations,  in  the 
solemn  declaration  of  this  court,  "  that  congress  could  not  have  intended  to 
impair  vested  rights."  And  the  court  say,  "  the  grants  of  the  thousand  acres 
and  of  the  other  tracts  must  be  so  construed  as  not  to  interfere  with  the  pre- 
emption of  Cloyes." 

This  court  say:  "  The  supreme  oourt  of  the  state,  in  sustaining  the  demurrers 
and  dismissing  the  bill,  decided  against  the  pre-emption  right  claimed  by  the 
representatives  of  Cloyes ;  and  as  we  consider  that  a  valid  right  as  to  the  frac- 
tional quarter  on  which  his  improvement  was  made,  the  judgment  of  the  state 
court  was  reversed." 

"  Now,  the  defendants  demurred  to  the  original  bill,  which  they  had  a  right 
to  do,  and  rest  the  case  on  the  demurrers  appearing  on  the  face  of  the  bill. 
But  this  court  held  Cloyes'  right  valid,  and  consequently  reversed,  on  this  head, 
the  judgment  of  the  state  court.  And  the  cause  is  transmitted  to  the  state 
courtfor  further  proceeding  before  it,  or  as  it  shall  direct  on  the  defense  set  up 
in  the  answers  of  the  defendants,  that  they  are  honajide  purchasers  of  the  whole 
or  parts  of  the  fractional  section  in  controversy^  without  notice^  and  that  that  court 
give  leave  to  amend  the  pleadings  on  both  sides,  if  requested,  that  the  merits 
may  be  fully  presented  and  proved,  as  equity  shall  require." 

Now,  it  is  perfectly  clear  that  nothing  was  transmitted  under  the  direction  of 
this  court  to  the  state  court,  except  the  latter  part  of  the  sentence  beginning, 
'*  and  the  cause  u  transmitted  to  that  court^^^  etc.  And  that  part  relates  wholly 
to  the  inquiry  whether  the  defendants  were  honafde  purchasers  of  the  whole 
or  parts  of  the  fractional  section  in  controversy.  And  for  this  purpose,  leave 
was  given  to  amend  the  pleadings.  If  there  is  anything  in  this  bill  which 
afforded  any  pretense  to  the  state  court  to  open  the  pleadings,  and  examine  any 
matters  in  the  bill,  except  those  specified  in  its  close,  it  has  escaped  my  notice. 
It  is  said  in  the  bill,  ''  the  register  and  receiver  were  constituted,  by  the  act,  a 
tribunal  to  determine  the  right  of  those  who  claimed  pre-emptions  under  it. 
From  their  decision  no  appeal  was  given.  If,  therefore,  they  acted  withiniheir 
powers,  as  sanctioned  by  the  commissioner,  and  within  the  law,  the  decision 
cannot  be  impeached  on  the  ground  of  fraud  or  unfairness;  it  must  be  con- 
sidered final."  The  court  here  was  speaking  of  its  own  powers  of  jurisdiction 
and  investigation,  and  not  the  powers  of  any  other  tribunal.  It  was  supposed 
that  no  superior  court  would  willingly  permit  its  judicial  powers  to  be  subverted, 
new  parties  made,  new  subjects  introduced,  and  the  whole  proceedings  reversed, 
at  the  will  of  an  inferior  jurisdiction,  without  the  exercise  of  a  controlling 
power. 

This  state  record  of  Arkansas  seems  to  have  been  a  prolific  source  of  con- 
troversy, as  its  proportions  have  grown  to  about  a  thousand  pages,  not  including 
briefs  and  statements  of  facts.  It  certainly  must  require  some  skill  in  legisla- 
tion to  draw  into  the  state  court  so  large  an  amount  of  business  under  the 
laws  of  congress.  And  it  may  become  a  matter  of  public  concern,  when  such 
a  mass  of  judicial  action  is  not  only  thrown  into  the  state  court,  but  new  rules 
and  principles  of  action  are  liable  to  be  sanctioned,  in  disregard  of  the  laws  of 
the  United  States.  Without  any  authority,  it  does  appear  that  the  judgment 
of  the  supreme  court  has  been  reversed  by  the  Arkansas  court,  its  proceedings 
modified  in  disregard  of  its  own  judgments  and  opinions  clearly  expressed,  and 
new  rules  of  proceedings  instituted  and  carried  out;  and  this  under  an  authority 
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given  to  the  Arkansas  coart  to  ascertain  whether  certain  parohases  had  been 
made  bona  fide. 

Cloyes,  in  his  life-time,  by  his  own  affidavit,  and  the  aflSdavits  of  others,  mad& 
proof  of  his  settlement  on,  and  improvement  of,  the  above  fractional  qaarter, 
according  to  the  provisions  of  the  act,  to  the  satisfaction  of  the  register  and 
receiver  of  said  land  district,  agreeably  to  the  rules  prescribed  by  the  commis- 
sioner of  the  general  land  office;  on  the  20th  May,  1831,  Hart  well  Boswell,  the 
register,  and  John  Redman,  the  receiver,  decided  that  the  said  Cloyes  was  en- 
titled to  the  pre-emption  right  claimed.  ^'On  the  same  day  be  applied  to  the 
register  to  enter  the  northwest  fractional  quarter  of  section  two,  containing 
thirty  acres  and  eighty-eight  hundredths  of  an  acre."  But  the  raster  very 
properly  decided  that  Cloyes  could  only  be  permitted  to  enter  the  fraction  on 
which  his  improvement  was  made.  The  commissioner  of  the  general  land  office, 
and  the  register  and  receiver,  declare  they  were  satisfied  with  the  proof  made  in 
the  case ;  but  the  supreme  court  of  Arkansas  decided  against  the  pre-emption  right 
claimed  by  the  representatives  of  Cloyes;  and  the  supreme  court  of  the  United 
States  say,  "  as  we  consider  that  a  valid  right  as  to  the  fractional  quarter  on 
which  the  improvement  was  made,  the  judgment  of  the  state  court  is  reversed." 

How  does  this  case  now  stand?  It  stands  reversed  upon  our  own  records  by 
the  supreme  court  of  Arkansas,  and  by  no  other  power.  A  majority  of  thia 
bench  entered  the  judgment,  as  it  now  stands,  in  1849.  But  through  the  reform- 
ing process,  of  a  record  of  a  thousand  pages,  not  including  notes  and  state- 
ments of  facts,  it  has  become  a  formidable  pile,  enough  to  fill  with  despair  the 
first  claimant  of  the  pre-emption  right. 

It  is  true,  the  cause  was  sent  down  for  a  special  purpose,  every  word  of 
which  I  now  copy : 

"  And  the  cause  is  transmitted  to  that  court  (the  supreme  court  of  Arkan- 
sas) for  further  proceedings  before  it,  or  as  it  shall  direct,  on  the  defense  set  up 
in  the  answers  of  the  defendants,  that  they  are  hona  fide  purchasers  of  the 
whole  or  parts  of  the  fractional  sections  in  controversy,  without  notice^  and  that 
that  court  give  leave  to  amend  the  pleadings  on  both  sides,  if  requested,  ih(U 
the  merits  of  the  case  may  be  fully  presented  and  proved,  as  equity  shall  re- 
quire." 

.  Several  of  the  defendants  alleged  they  were  hona  fide  purchasers  of  a  part  or 
the  whole  of  the  fraction,  without  notice;  and  the  object  in  sending  the  case 
down  was  to  enable  persons  to  show  they  were  purchasers  of  this  character. 
This  did  not  necessarily  involve  fraud.  And  this  embraces  the  whole  subject  of 
inquiry.  It  would  have  been  inconsistent  for  this  court  to  say,  we  consider  the 
pre-emption  claim  by  the  representatives  of  Cloyes  as  a  valid  right,  as  to  the 
fractional  quarter  on  which  his  improvement  was  made,  and  on  that  ground  to 
reverse  the  judgment  of  the  state  court,  and  at  the  same  time  send  the  case 
down,  open  to  the  charge  of  fraud  and  every  conceivable  enormity.  The  object 
was  to  know  who  were  purchasers  without  notice.  That  this  was  the  intention 
of  the  supreme  court  is  palpable  from  the  language  of  the  entry.  The  majority 
of  the  supreme  court  had  full  confidence  in  the  validity  of  Cloyes'  claim,  and 
consequently  they  reversed  the  judgment  of  the  state  court,  leaving  the  question 
open  whether  the  defendants  were  purchasers  without  notice.  It  may  be  that 
this  entry  would  have  protected  all  the  purchasers.  From  the  nature  of  pre- 
emption rights,  it  is  presumed,  a  person  desirous  of  such  a  right  is  the  first 
applicant.  And  the  proof  of  such  a  right,  if  sustained  by  the  register  and  re- 
ceiver and  the  commissioner  of  the  land  office,  the  proof  required,  is  deemed 
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satisfactory.  It  is  only  where  a  fortunate  selection  appears  to  be  made,  by  the^ 
prospect  of  a  city,  or  some  great  local  advantage  is  anticipated,  that  a  contest 
arises  as  to  sach  a  claim. 

The  officers  of  the  land  department,  whose  peculiar  duty  it  was  to  protect 
the  public  rights,  seemed  to  have  discharged  their  duty  to  the  satisfaction  of 
the  government.  This  was  also  entirely  satisfactory  to  a  majority  of  the 
judges  of  this  court,  with  the  single  exception  that,  from  the  answers,  it  was- 
probable  that  there  may  have  been  purchasers  of  this  right  without  notice. 
And  from  the  evidence  introduced,  it  would  seem  to  have  been  considered  that 
any  one,  who  at  any  time  desired  to  purchase,  considered  himself  as  having  a 
right  to  complain,  although  he  had  no  means  to  make  the  purchase,  or  had  na 
desire  to  make  it. 

If  I  mistake  not,  evidence  was  heard  from  witnesses  from  twenty  to  twenty- 
five  years  after  the  pre-emption  right  was  sanctioned  by  the  governments 
Such  a  course  tends  greatly  to  embarrass  land  titles  under  the  general  land 
law.  Every  one  knows  that  a  man  who  endeavors  to  obtain  a  pre-emption 
must,  in  the  nature  of  things,  be  a  man  of  limited  means,  and  incapable  of 
maintaining  an  expensive  suit  at  law;  and  it  has  always  appeared  to  me  the 
true  policy  to  limit  those  questions  to  the  land  department  of  the  government. 
At  all  events,  that  they  should  be  limited  to  the  federal  tribunals,  where,  it 
may  be  presumed,  the  land  department  will  have  an  uniform  administration. 

As  this  case  now  stands,  I  think  the  judgment  of  the  Arkansas  supreme 
court  must  be  reversed  on  two  grounds: 

1.  Because  it  has  reversed  the  judgment  of  this  court,  entered  by  a  majority 
of  the  members  at  December  term,  1849,  in  these  words:  "The  supreme  court 
of  the  state,  in  sustaining  the  demurrers  and  dismissing  the  bill,  decided  against 
the  pre-emption  claimed  by  the  representatives  of  Cloyes;  and  as  we  consider 
that  a  valid  right,  as  to  the  fractional  quarter  on  which  his  improvement  was 
made,  the  judgment  of  the  state  court  is  reversed." 

This  is  the  judgment  of  this  court  as  it  now  stands  upon  our  docket.     And 

2.  The  judgment  of  the  state  court  must  be  reversed,  because  it  wholly  dis- 
regarded the  directions  of  this  court  in  trying  the  issues  transmitted  to  it. 

M'BRIDE  V.  HOEY. 
(11  Peters,  167-172.     1887.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  comes  before  the  court  on  a  writ  of  error 
directed  to  the  judges  of  the  supreme  court  of  Pennsylvania  for  the  western 
district.  The  material  facts  in  the  case  may  be  stated  in  a  few  words:  Will- 
iam Iloey,  the  defendant  in  error,  brought  an  action  of  ejectment  in  the 
court  of  common  pleas  of  Mercer  county,  for  the  land  in  question,  claiming 
under  a  deed/rom  Aaron  Hakney,  treasurer  of  the  county,  upon  a  sale  made- 
for  taxes  due  on  the  said  land  to  the  state  of  Pennsylvania.  This  deed  ia 
dated  October  14, 1822.  The  defendant  offered  in  evidence  a  deed  to  him  from 
Theophilus  T.  Ware,  collector  of  the  United  States  direct  taxes  for  the  tenth 
collection  district  of  the  state  of  Pennsylvania,  dated  July  3,  1821 ;  and  also 
offered  evidence  that  on  the  10th  of  June,  1824,  he  had  paid  to  the  treasurer  of 
the  county  the  taxes  due  on  the  land  to  the  state,  and  for  which  it  had  been 
sold,  as  above  stated,  in  order  to  redeem  it.  It  appears  from  the  exception  that 
the  defendant  admitted  that  the  sale  made  bv  the  United  States  collector  was. 
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not  warranted  by  the  act  of  congress,  and  that  the  deed  was  invalid.  Bat 
although  the  deed  was  inoperative,  and  did  not  convey  the  title  to  him,  yet  as 
he  was  in  possession  tinder  this  deed,  claiming  title,  and  the  deed  upon  the 
face  of  it  purported  to  convey  the  land  to  him,  he  insisted  that  the  deed,  coup- 
led with  the  possession  under  it,  was  sufficient  evidence  of  title  to  authorize 
him  to  redeem  the  land  within  the  time  limited  for  redemption  by  the  laws  of 
Pennsylvania,  after  a  sale  for  state  taxes;  and  that  having  paid  the  taxes  within 
that  time,  the  title  of  the  lessor  under  his  deed  was  defeated.  The  court  of 
common  pleas  gave  judgment  in  favor  of  the  plaintiff;  and  the  case  being  re- 
moved by  a  writ  of  error  to  the  supreme  court  of  Pennsylvania  for  the  west- 
em  district,  the  judgment  of  the  court  of  common  pleas  was  there  affirmed. 

§  1119.  The  right  to  redeem  under  a  state  tax  law  doesnot  raise  a  federal  ques- 
tion. 

The  statement  of  the  case  shows  that  the  question  upon  which  the  case  turned, 
and  which  was  decided  by  the  supreme  court,  depended  entirely  upon  the  laws  of 
Pennsylvania,  and  not  upon  the  act  of  congress.  The  question  brought  before 
the  state  court,  and  there  decided  against  the  plaintiff  in  error,  was  this:  Is  a 
person  in  possession  of  land  in  Pennsylvania,  claiming  title  to  it  under  a  deed, 
which,  upon  the  face  of  it,  appears  to  be  a  good  one,  but  which  is  inoperative 
and  invalid,  entitled  to  redeem  the  land  after  it  has  been  sold  for  taxes  due  to 
the  state,  so  as  to  defeat  the  title  of  the  purchaser  under  the  state  law?  It  is 
evident  that  such  a  question  must  depend  altogether  upon  the  laws  of  the  state, 
and  not  upon  any  law  of  the  United  States.  The  exception  states  that  the 
plaintiff  in  error  admitted  that  the  sale  and  conveyance  made  by  the  United 
States  collector  was  not  warranted  by  the  act  of  congress,  and  that  his  deed 
was  invalid.  No  question  was  raised  or  decided  by  the  court  upon  the  validity 
or  construction  of  the  act  of  congress,  nor  upon  the  authority  exercised  under 
it.  The  only  question  raised  or  decided  in  the  state  court  was  the  one  above 
stated ;  and  upon  such  a  question,  depending  altogether  upon  the  state  laws, 
this  court  have  no  power  to  revise  the  decision  of  the  state  court  in  this  form 
of  proceeding.    The  writ  of  error  must  therefore  be  dismissed. 

KEENE  V.  CLARK. 
(10  Peters,  291-293.    1830.) 

Opinion  by  Me.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  supreme  court  of  Loui- 
siana, brought  here  under  the  twenty-fifth  section  of  the  judiciary  act  of  17S9, 
c.  20,  to  revise  the  judgment  of  that  court. 

The  suit  was  originally  brought  by  the  plaintiff  in  error,  in  the  state  district 
court,  against  the  defendants  in  error,  as  heirs  and  representatives  of  Daniel 
Clark,  to  recover  the  purchase  money  and  interest  for  a  certain  tract  of  land 
situate  near  Baton  Rouge,  between  the  rivers  Perdido  and  Mississippi,  east  and 
west,  and  the  thirty-first  degree  of  north  latitude  and  the  river  Iberville,  north 
and  south ;  which  Clark  sold  to  the  plaintiff  in  error,  in  1807,  for  $10,000.  The 
petition  states  that  Clark  derived  his  title  thereto  from  or  through  a  grant  of  the 
same  from  the  Spanish  government,  after  the  treaty  of  St.  Ildefonso,  in  the  year 
1800,  by  which  it  was  ceded  to  France  by  Spain;  and  that  France  afterwards, 
in  1803,  ceded  it  to  the  United  States  as  a  part  of  Louisiana;  and  that  in  vir- 
tue thereof  the  United  States  acquired  a  just  title  thereto,  and  under  the  acts 
of  congress  have  entire  possession  of  the  same ;  and  the  petitioner  refers  to 
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certain  accompanying  documents,  marked  No.  1  and  2,  to  prove  the  sale  to 
him,  and  the  occupation  and  possession  of  the  United  States.  The  defendants 
in  error  pleaded  the  general  issue,  and  judgment  was  given  in  the  state  dis- 
trict court  for  them.  The  plaintiff  in  error  then  carried  the  same,  by  appeal, 
to  the  supreme  court  of  Louisiana;  and  the  only  point  that  appears  there  to 
have  been  raised  or  decided  was  whether  the  plaintiff  in  error  had  been  evicted 
from  the  land  or  not.  According  to  the  practice  in  Louisiana,  the  opinion  of 
the  supreme  court  is  stated  on  the  record.  After  reciting  the  state  of  the 
pleadings,  it  proceeds  as  follows :  "  The  plaintiff  contends  he  showed  an  eviction, 
as  the  evidence  establishes  that  the  whole  land  along  the  stream  on  which  the 
premises  are  situated,  from  its  source  to  its  mouth,  was  surveyed  by  order  of 
the  United  States.  It  does  not  appear  to  us  that  the  district  court  erred.  It  is 
true,  the  surveyors  must  have  necessarily  passed  near  the  plaintiff's  land  in 
effecting  the  survey.  It  does  not  appear  to  us  that  it  was  occupied,  or  that  any 
person  on  it  was  thereby  disturbed."  And  then,  after  adverting  to  the  case  of 
Bessy  v.  Pintado,  3  La.,  488,  the  court  added:  "  The  present  case  differs  from 
that  in  this,  that  here  the  United  States  have  directed  an  act  of  ownership 
over  a  vast  tract  of  country,  some  small  part  of  which  may  well  be  supposed 
to  have  been  lawfully  possessed  and  even  owned  by  individuals.  This  does  not 
appear  to  us  to  amount  to  a  denial  of  title  of  any  of  these  individuals,  much 
less  an  eviction  in  this  particular  case." 

§  1 1 20*  2^  supreme  court  has  iw  jurisdiction  of  the  question  whether  a  sur- 
vey under  the  authority  of  the  United  States  amounted  to  an  eviction. 

This  is  the  whole  of  the  opinion  of  the  court,  from  which  it  is  apparent  that 
the  judgment  did  not  turn  upon  any  question  within  the  purview  of  the 
twenty-fifth  section  of  the  judiciary  act  of  1789,  c.  20,  but  wholly  upon  a  col- 
lateral matter,  independent  of  and  wholly  aside  from  any  such  question.  It 
was  merely  a  decision  that  a  public  survey,  under  the  authority  of  the  United 
States,  of  a  large  tract  of  country,  including  the  premises,  was  not,jp^r  se^  an 
eviction  of  the  plaintiff  in  error.  Upon  the  grounds,  therefore,  of  the  doc- 
trine already  stated  by  this  court  at  this  term,  in  the  case  of  Crowell  v,  Handel, 
10  Pet.,  368,  the  cause  must  be  dismissed  for  want  of  jurisdiction. 

KENNEDY  t?.  HUNT. 
(7  Howard,  586-594    1848.) 

Opinion  by  Mb.  Justiob  Cateox. 

Statement  of  Facts. — This  case  comes  here  by  writ  of  error  to  the  supreme 
court  of  Alabama  under  the  twenty-fifth  section  of  the  judiciary  act  of  1789 
{1  Stats,  at  Large,  85),  and  the  first  question  made  by  the  defendants  in  error 
is  whether  any  matter  presented  by  the  record  will  authorize  this  court  to  ex- 
ercise jurisdiction  under  the  twenty-fifth  section.  And  to  ascertain  how  far,  if 
at  all,  the  powers  of  this  court  can  be  called  into  exercise,  the  facts  and  the 
laws  bearing  on  them  must  be  stated  in  something  of  detail ;  as  in  this  case,  in 
common  with  many  others,  it  is  found  much  more  difficult  to  settle  the  ques- 
tion of  jurisdiction,  and  how  far  it  extends,  than  it  would  have  been  to  decide 
the  merits  of  the  controversy  had  the  cause  been  brought  here  by  writ  of  error 
to  a  court  of  the  United  States. 

Hunt,  Hagan  and  others  sued  in  ejectment  Kennedy's  executors  and  other 
.  tenants  in  possession,  for  about  ten  acres  of  land  lying  in  the  city  of  Mobile, 
in  the  state  circuit  court.  The  plaintiffs  claimed  title  to  the  premises  sued  for 
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under  a  grant  made  to  John  Forbes  &  Co.  in  1807,  by  Morales,  intendant-gen- 
eral  under  the  Spanish  government  in  the  province  of  West  Florida,  Spain 
being  then  in  possession  of  the  province  and  exercising  Jurisdiction.     The 
grant,  by  its  recitals,  purports  to  be,  in  part,  the  confirmation  of  a  conces- 
sion, and  survey  founded  on  it,  of  earlier  dates,  say  1796  and  1802,  in  favor 
of  Panton,  Leslie  &  Co.,  to  which  firm  Forbes  &  Co.  were  successors-     The 
concession  was  surveyed  in  1802  by  Collins,  an  authorized  surveyor  under  the 
Spanish  government,  and  its  eastern  boundary  terminated  on  the  bank  of  the 
Mobile  river,  at  high- water  mark;  the  survey  contained   two  hundred  and 
sixty-three  acres,  equal  to  about  three  hundred  arpens.     To  the  extent  of  Col- 
lins' survey  there  is  no  controversy,  but  Forbes  &  Co.  solicited  the  intendant- 
general  in  1807  to  grant  them  the  flowed  land  lying  east  of  the  eastern  boundary 
of  the  survey,   and  between  the  same  and  the  channel  of   the  river,   and 
which  the  intendant  proceeded  to  do  in  the  following  terms:  ^^  And  as  the  dis- 
tance that  is  observed  in  the  map  from  the  river  to  the  boundary  lines  of  the 
land,  which  was  left  vacant  at  that  time  in  consequence  of  its  having  been 
impassable,  has  since  become  of  great  use  to  the  claimants,  having  constructed 
levels  and  the  necessary  drains,  in  consideration  of  which  it  has  been  granted 
to  them  as  a  compensation  for  their  labor  thereon  invested,  with  the  reserve 
such  as  necessary  to  allow  a  free  passage  along  the  bank  of  the  river,  without 
altering  the  figure  of  the  tract  on  either  of  the  other  sides.     "Wherefore,  using 
and  exercising  the  powers  which  the  king  our  lord,  God  preserve  him !  has 
conferred  on  me,  I  do,  in  his  royal  name,  confirm  and  ratify  to  the  aforesaid 
John  Forbes  &  Co.  the  possession  of  the  three  hundred  and  ten  arpens,  sev- 
enty-seven perches  and  one-eighth,  already  mentioned,  and  which  are  contained 
in  the  map  (No.  1809),  with  the  corrections  made  by  the  surveyor-general,  in 
order  that  they  may  own  and  possess  the  same,  sell  and  alienate  the  land  at 
their  own  and  entire  pleasure,  without  prejudice  to  any  third  person  who  may 
have  a  better  right,  on  condition  that  they  should  observe  and  fulfil  the  reqnisi- 
tions  of  the  land  regulations  formed  and  published  by  the  intendancy  on  the  l7th 
of  July,  1799,  as  far  as  the  local  situation  and  quality  of  the  land  will  permit." 
According  to  Spanish  usages  and  regulations,  the  grant  to  Forbes  &  Co.  was 
a  perfect  title,  and  as  such  binding  on  the  government  of  Spain,  although  made 
in  1807,  after  that  government  had  parted  with  its  power  to  grant,  according 
to  our  construction  of  the  treaty  of  1803  (8  Stats,  at  Large,  20(7),  the  limits  of 
which  were  claimed  by  this  government  to  extend  east  to  the  river  Perdido, 
and  which  claim  has  been  upheld  and  established  by  the  political  and  judicial 
departments  of  the  United  States.     The  first  conclusive  step  was  taken  by  con- 
gress as  early  as  1804,  when,  by  the  act  of  March  26th  (2  Stats,  at  Large,  287)y 
of  that  year,  it  was  declared  that  all  grants  made  by  the  Spanish  authorities  after 
the  1st  day  of  October,  1800  (the  date  of  the  treaty  of  St.  Ildefonso),  should 
be  held  and  deemed  to  be  void.     But  the  act  excepted  from  its  operation  "  any 
hoTia  fide  grant  made  agreeably  to  the  laws,  usages  and  customs  of  the  Spanish 
government,  to  an  actual  settler  on  the  lands  so  granted  for  himself  and  for  his 
wife  and  family; "  and  also  excepted  "  any  bona  juU  act  or  proceeding  done  by 
an  actual  settler  agreeably  to  the  laws,  usages  and  customs  of  the  Spanish  gov- 
ernment,  to  obtain  a  grant  for  lands  actually  settled  on  by  the  person  or  per- 
sons claiming  title  thereto,  if  such  settlement,  in  either  case,  was  actually  made 
prior  to  the  20th  day  of  December,  1803."    Some  restrictions  were  imposed  on 
actual  settlers,  in  regard  to  quantity,  that  have  no  application  to  the  grant  of 
Forbes  &  Co. 
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The  Spanish  grant  recites  that  Forbes  &  Co.  had  been  settled  on  the  land 
granted,  and  that  it  had  been  occupied  and  cultivated  by  them  since  the  year 
1796,  and  up  to  the  date  of  the  grant,  and  such  was  the  proof  made  before  our 
commissioner,  and,  therefore^  the  "proceeding"  by  which  the  imperfect  title  of 
Forbes  &  Co.  was  completed,  was  within  the  second  exception  of  the  act  of 
1804.  That  the  grant  made  by  the  Intendant-General  Morales,  in  1807,  was 
in  itself,  unaided  by  the  sanction  of  congress,  a  valid  title,  we  do  not  assert; 
but  being  reported  on  by  the  commissioner  as  a  title  complete  in  form,  accord- 
ing to  the  usages  and  laws  of  Spain,  and  recognized  and  sanctioned  by  con- 
gress as  a  perfect  title  by  the  act  of  1819  (3  Stats,  at  Large,  489),  the  courts  of 
justice  are  concluded  by  the  action  of  the  political  department,  and  bound  to 
pronounce  the  grant  to  Forbes  &  Co.  a  perfect  title  in  substance  as  well  as 
form,  because  the  claim  was  within  the  exclusive  jurisdiction  of  the  political 
department  in  1819,  when  congress  acted  on  it.  Such  is  the  well-established 
doctrine  of  this  court,  as  will  be  seen  by  the  cases  of  Chouteau  v.  Eckhart,  2 
How.,  344 ;  Mackay  v.  Dillon,  4  id.,  421,  and  especially  that  of  Les  Bois  v. 
Bramell,  4  id.,  461. 

Nor  did  the  grant  of  Forbes  &  Co.  require  any  further  step  to  perfect  its 
boundary.  This  being  the  prima  facie  condition  of  Forbes  &  Co.'s  grant,  the 
next  inquiry  is,  whether  those  claiming  under  Kennedy's  title  were  in  a  condi- 
tion, on  the  trial  in  the  state  court,  to  call  the  plaintiff's  title  in  question.  The 
defendants  below  claimed  by  virtue  of  an  act  of  congress,  passed  March  2, 
1829  (4  Stats,  at  Large,  358),  confirming  an  incomplete  Spanish  concession  made 
to  Thomas  Price.  By  the  fourth  section  of  the  confirming  act  of  1829,  it  is 
provided,  "  That  the  confirmations  of  all  the  claims  provided  for  by  this  act 
shall  amount  only  to  a  relinquishment  forever,  on  the  part  of  the  United  States, 
of  any  claim  whatever  to  the  tracts  of  land  and  town  lots  so  confirmed,  and 
that  nothing  herein  contained  shall  be  construed  to  aflfect  the  claim  or  claims 
of  any  individual  or  body  politic  or  corporate,  if  any  such  there  be."  And  by 
the  fifth  section  of  said  act,  the  register  and  receiver  of  the  land  oflBce  at  St. 
Stephens  werb  invested  with  power,  within  their  district,  to  direct  the  manner 
in  which  all  claims  to  lands  and  town  lots  which  had  been  confirmed  by  that 
act  should  be  located  and  surveyed ;  having  reference  to  the  laws,  usages  and 
customs  of  the  Spanish  government  on  the  subject,  and  also  to  the  mode 
adopted  by  the  government  of  the  United  States,  pursuant  to  the  act  of  March 
3,  1803.  2  Stats,  at  Large,  229.  And  by  section  sixth,  certificates  of  confirma- 
tion and  patents  were  ordered  to  be  granted  for  all  lands  and  town  lots  con- 
firmed by  the  act.  According  to  the  act,  the  claim  of  Joshua  Kennedy 
(representative  of  Thomas  Price)  was  duly  surveyed  on  the  2d  of  February, 
1836,  and  in  May,  1837,  a  patent  was  taken  out  by  Kennedy  for  the  land  de- 
scribed in  the  survey.  The  calls  in  the  patent,  having  any  connection  with  the 
present  controversy,  are  as  follows:  "Thence  north,  69°  5'  east,  fifteen  chains 
forty-four  links,  to  the  ancient  margin  of  the  river  Mobile,  being  thirty 
four  and  one-half  links  west  of  the  south  angle  of  St.  Louis  and  Water  street ; 
thence  north,  66°  west,  nine  chains  and  seventy-six  links,  to  the  southeast  corner 
of  the  Orange  Qrove  tract  granted  to  John  Forbes  &  Co."  The  next  line  runs 
north,  82°  west,  with  the  southern  boundary  of  Forbes  &  Co.'s  tract. 

The  southeast  corner  of  the  Orange  Grove  tract  is  an  iron-bound  stake,  well 
known,  and  from  which  the  Spanish  survey  made  by  Collins  runs  due  north,  and 
from  that  line  east  to  the  channel  of  the  river  the  land  was  added  by  the  grant 
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of  the  IntendantrGeneral  Morales,  in  1807.  The  line  of  Kennedy's  grant  fronting 
towards  the  river  runs  66®  west  of  north;  and  it  is  contended  that  Kennedy, 
as  a  front  proprietor,  is  entitled  to  claim  a  riparian  right  to  the  channel  of  the 
river,  according  to  lines  drawn  at  right  angles  to  the  front  line  and  from 
each  terminus  thereof,  unless  some  other  claim  shall  interfere;  and  it  is  insisted 
that  the  addition  made  to  Forbes  &  Co.'s  grant  in  1807  cannot  hinder  the  as- 
sertion of  Kennedy's  riparian  right,  because  the  addition  was  made  after 
Spanish  authority  ceased,  and  for  so  much  the  grant  of  1807  is  void,  and  being 
out  of  the  way,  Forbes  &  Co.  can  only  clairii,  as  front  proprietors,  riparian 
rights,  in  like  manner  that  Kennedy  himself  claims;  and  to  extend  Forbes' 
southern  line  east  and  Kennedy's  lines  at  right  angles,  as  above  stated,  would 
produce  a  conflict  of  riparian  rights  incident  to  the  respective  grants,  the  lines 
crossing  each  other  at  the  iron-bound  stake,  forming  an  acute  angle  at  the  stake, 
and  widening  towards  the  channel  of  the  river;  and  this  angle,  it  is  assumed 
by  those  claiming  under  Kennedy's  grant,  should  be  divided  between  the  two 
grants,  but  in  what  proportions  we  are  not  informed.  This  assumption  the  state 
court  rejected,  and  held  that  Forbes  &  Co.'s  grant  took  all  the  land  to  the 
channel  of  the  river  north  of  a  direct  extension  of  its  southern  boundary,  and 
thereby  cut  off  the  pretension  of  Kennedy  to  the  incident  of  alluvion. 

§  1121.  RigJU  to  alluvion  not  a  federal  question. 

Suppose  it  to  be  true  that  the  addition  made  to  Forbes  &  Co.'s  grant  in  1807 
was  void,  for  want  of  authority  in  the  Spanish  government  or  for  any  other 
reason,  and  that  Kennedy's  grant  was  entitled  to  divide  the  alluvion  as  an  in- 
cident to  it,  and  that  the  state  court  improperly  rejected  his  claim  and  wrong- 
fully adjudged  the  land  to  Forbes  &  Co. ;  conceding  all  these  assumptions,  can 
this  court  revise  and  reverse  the  decision  of  the  state  court?  The  controversy 
respecting  the  alluvion  drew  in  question  no  act  of  congress,  nor  any  authority 
exercised  under  the  constitution  or  laws  of  the  United  States,  and  therefore  the 
decision  of  the  state  court  could  not  be  opposed  either  to  the  laws  or  to  any 
authority  exercised  under  the  laws  of  the  United  States.  For  the  established 
construction  and  application  of  the  twenty-fifth  section  of  the  judiciary  act,  we 
refer  to  the  cases  of  Crowell  v.  Randell,  10  Pet.,  391, 398 ;  McKinney  u.  Carroll, 
12  Pet.,  68,  and  Armstrong  u  Treasurer  of  Athens  County,  16  Pet.,  284.  In 
this  case,  as  in  that  of  McDonogh  v,  Millaudon,  3  How.,  693,  the  state  courts 
were  called  on  to  construe  a  perfected  Spanish  title,  and  to  settle  its  limits  by 
applying  the  local  law,  and  having  done  so,  this  court  has  no  authority  to  re- 
vise the  judgment;  nor  can  we  see  how  the  case  would  have  been  different  had 
Forbes  &  Co.'s  grant  been  an  elder  patent  emanating  from  the  United  States 
directly ;  as  in  such  a  case  a  controversy  concerning  the  incidents  of  alluvnon 
would  not  have  drawn  in  question  an  act  of  congress,  or  a  survey  made  accord- 
ing to  an  act  of  congress.  We  deem  it  useless  to  examine  in  detail  the 
instructions  proposed  by  the  defendants  below  and  rejected  by  the  court.  The 
only  one  worthy  of  notice  was  that  which  rejected  Weakly 's  survey  of  Forbes 
&  Co.'s  grant,  made  and  approved  in  1835.  It  could  not  change  the  grant,  nor 
affect  its  validity  in  any  degree,  and  could  only  be  read  to  establish  boundary 
as  a  matter  of  fact,  and  neither  its  admission  nor  rejection,  when  offered  for  such 
purpose,  could  give  this  court  jurisdiction,  no  matter  which  side  should  be  in- 
jured ;  and  so  this  court,  in  effect,  held  in  the  case  of  Mackay  -w.  Dillon,  4  How., 
447.  The  survey  was  an  ex  parte  proceeding  for  the  purposes  of  the  land  office, 
and  immaterial  to  Forbes  &  Co.'s  title.     On  careful  examination,  we  are  of 
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opinion  that  no  one  question  was  raised  and  decided  in  the  state  courts  that 
gives  this  court  jurisdiction  to  revise  such  decision,  and  that,  therefore,  the  case 
must  be  dismissed  for  want  of  jurisdiction. 

RECTOR  V.  ASHLEY. 
(6  WalUce,  142-152.    1867.) 

Ereoe  to  the  Supreme  Court  of  Arkansas. 

Statement  of  Facts. —  This  suit  had  reference  to  the  title  to  land  in  Arkan- 
sas. The  claim  of  Ashley  was  based  on  an  act  of  congress  of  June  23,  1836, 
which  granted  to  the  state  of  Arkansas  a  quantity  of  land  for  the  completion  of 
public  buildings  in  Little  Rock.  The  legal  title  to  the  land  in  controversy  was 
vested  in  Ashley  in  June,  1838,  unless  it  had  been  previously  appropriated 
under  the  act  of  congress  under  which  Rector  claimed.  Rector,  it  seems, 
claimed  under  the  act  of  February  17,  1815,  authorizing  the  location  of  what 
are  known  as  New  Madrid  certificates,  and  evidence  was  offered  to  show  the 
location  of  a  certificate  issued  to  one  Cockerham,  but  it  did  not  appear  that  the 
survey  was  ever  filed  in  the  recorder's  oflBce.  The  decision  of  the  state  court 
was  in  favor  of  Ashley. 

Opinion  by  Mr.  Justice  Miller. 

The  first  question  presented  grows  out  of  a  denial  of  the  jurisdiction  of  this 
court  by  defendants'  in  error. 

§  11 22.  If  the  state  court  decides  the  case  on  a  ground  distinct  from  the  fed- 
eral question^  the  supreme  court  has  no  jurisdiction. 

It  is  conceded  that  one  of  the  points  decided  in  the  supreme  court  of  that 
state  against  the  plaintiff  in  error  would  be  a  sufficient  ground  for  the  jurisdic- 
tion, if  it  were  the  only  one  on  which  that  court  decided  the  case;  but  it  is 
claimed  that  the  decree  is  also  based  on  another  and  distinct  ground,  over 
which  this  court  has  no  jurisdiction,  and  that  therefore  we  cannot  examine  the 
first  point.  If  there  is  this  second  ground  on  which  the  decree  may  still  be 
supported,  although  the  first  were  decided  in  favor  of  the  plaintiff  in  error,  it 
would  be  a  useless  labor  to  inquire  into  the  correctness  of  the  point  which  is  of 
federal  cognizance ;  because,  as  the  ruling  of  the  state  court  must  be  assumed  to 
be  correct  on  the  other  proposition,  no  reversal  could  follow  if  that  proposition 
was  sufficiently  broad  to  sustain  the  decree.  It  is  claimed  that  the  statute  of 
limitations  of  the  state  of  Arkansas  is  made  by  the  supreme  court  a  distinct 
ground  for  dismissing  the  cross-bill  of  Rector.  If  this  be  found  by  the  record 
to  be  true,  it  is  undoubtedly  sufficient  in  itself  to  sustain  the  decree,  and  is 
beyond  the  revisory  power  of  this  court.  But  a  careful  examination  of  the 
pleadings  in  the  case  has  not  enabled  us  to  discover  that  any  of  the  parties  in 
whose  favor  the  decree  was  rendered  have  distinctly  set  up  the  bar  of  that 
statute  as  a  defense  to  the  relief  claimed  by  Rector.  It  is  true  that  there  is  a 
casual  reference  in  the  original  bill  of  Ashley's  executrix  and  Beebe  to  their 
actual  and  constructive  possession,  but  it  seems  used  rather  argumentatively  in 
favor  of  their  title  than  as  setting  forth  a  distinct  ground  of  relief ;  and  in  their 
answer,  and  in  all  the  other  answers  to  Rector's  cross-bill  —  the  bill  which  sets 
up  the  main  title  in  controversy  —  nothing  is  said  of  the  possession  of  defend- 
ants. We  cannot  see,  then,  either  from  the  pleadings  or  from  any  decree  in 
the  case,  that  this  question  was  raised  or  considered  by  the  court. 

§  1123.  The  opinion  is  not  a  part  of  the  record. 

But  the  opinion  of  the  supreme  court  of  Arkansas  is  produced,  and  in  that  it 
is  stated  that  the  defendants  are  protected  by  the  statute,  and  this  is  given  as 
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one  of  the  reasons  for  the  deoree  rendered.  We  have  of  late  been  frequently 
urged,  in  this  class  of  cases,  to  look  into  the  opinions  delivered  in  the  state 
courts,  to  ascertain  on  what  grounds  their  judgments  were  based;  and  the 
point  has  been  one  of  some  controversy.  It  is  not,  however,  an  open  question. 
More  than  forty  years  ago  the  same  question  arose  in  the  case  of  "Williams  v. 
Norris,  reported  in  12  Wheaton,  117.  The  proposition  was  pressed  upon  the 
court  for  the  same  reason  that  it  is  in  this  case,  namely,  that  by  the  statute  of 
the  state  the  opinions  of  the  court  are  required  to  be  filed  in  writing  among  the 
,  papers  of  the  case.  Marshall,  C.  J.,  speaking  for  the  court,  held  that,  notwith- 
standing this  act,  the  opinion  of  the  state  court  constituted  no  part  of  the 
record,  and  could  not  be  looked  to  as  the  foundation  on  which  this  court  would 
take  or  refuse  jurisdiction. 
*  §  11 24.  Where  a  title  depends  upon  an  act  of  congress^  and  the  decision  qf  the 
state  court  is  against  the  title^  a  writ  of  error  lies. 

Leaving  out  the  opinion  of  the  state  court,  there  is  nothing  in  the  record 
before  us  to  show  that  its  decree  decided  any  other  controverted  proposition 
than  the  validity  of  the  title  set  up  by  complainant  Rector.  This  title  was 
dependent  upon  the  act  of  congress  of  February  17,  1815,  for  the  relief  of  the 
inhabitants  of  Xew  Madrid,  who  had  suffered  by  earthquakes,  and  the  decision 
was  against  the  claim  set  up  by  him  under  that  statute.  It  is,  therefore,  a 
proper  case  for  a  writ  of  error  under  the  twenty -fifth  section  of  the  judiciary 
act. 

2.  As  respects,  then,  the  claim  of  Rector,  who  seeks  to  have  his  title  qui- 
eted by  the  cross-bill  which  he  has  filed.  The  validity  of  this  claim  is  the  point 
to  be  decided  by  this  court.  The  questions  to  be  considered  on  these  facts  are: 
Did  these  proceedings  establish  a  right  in  the  parties  who  represent  Cockerham 
to  the  land  covered  by  the  survey,  which  would  withdraw  it  from  the  category 
of  unappropriated  lands  on  which  the  Arkansas  grant  could  be  located?  And 
if  they  did,  at  what  point  in  the  proceeding  did  this  right  become  fixed  ?  It 
seems  to  us  that  this  court  has  already  settled  these  questions  in  a  manner 
which  leaves  nothing  more  to  be  said  unless  we  overrule  its  decisions. 

§  1 125.  Of  the  validity  of  New  Madrid  locations. 

In  the  case  of  Bagnell  v.  Broderick,  13  Pet.,  436,  which  raised  a  question 
concerning  a  title  derived  under  the  New  Madrid  act,  the  court,  after  describ- 
ing the  proceeding  necessary  to  secure  its  benefit,  says:  "The  United  States 
never  deemed  the  land  appropriated  until  the  survey  was  returned  "  (to  the  re- 
corder of  land  titles),  "  for  the  reason  that  there  were  many  titles  and  claims, 
perfect  and  incipient,  emanating  from  the  provincial  governments  of  France 
and  Spain,  and  others  from  the  United  States,  in  the  land  district  v/here  the 
New  Madrid  claims  were  subject  to  be  located.  So  there  were  lead  mines  and 
salt  springs  excluded  from  entry."  Again,  speaking  of  an  act  of  the  legisla- 
ture of  Missouri  which  authorized  an  action  of  ejectment  on  a  New  Madrid 
location,  it  is  further  said:  "Our  opinion  is,  first,  that  the  location  referred  to 
in  the  act  is  the  plat  and  certificate  of  survey  returned  to  the  recorder  of  land 
titles^  because  by  the  laws  of  the  United  States  this  is  deemed  the  first  appro- 
priation of  the  land,  and  the  legislature  of  Missouri  had  no  power,  bad  it  made 
the  attempt,  to  declare  the  notice  of  location  filed  with  the  surveyor-general 
an  appropriation  contrary  to  the  laws  of  the  United  States." 

In  Barry  v.  Gamble,  3  How.,  32,  the  court  says:  "By  the  certificate  of  the 
recorder  of  land  titles  at  St.  Louis,  Lafluer  was  entitled  to  six  hundred  and 
forty  acres  of  land  in  compensation  for  lands  of  his  injured  by  the  earthquake 
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in  New  Madrid  county.  On  this  the  survey  of  1815  is  founded.  Its  return  hy 
the  %urveym\  with  a  notice  of  location,  to  the  office  of  the  recorder^  was  the  first 
-appropriation  of  the  land^  The  case  of  Lessieur  v.  Price,  12  How.,  60,  is  not 
•distinguishable  from  the  one  before  us.  In  that  case,  as  in  this,  plaintiff  claimed 
under  a  New  Madrid  certificate,  and  the  defendant  under  an  act  granting  to 
Missouri  four  sections  of  land  to  aid  in  erecting  public  buildings,  as  the  defend- 
ant in  this  case  claims  under  a  similar  act  for  the  benefit  of  the  state  of  Ar- 
kansas. The  case  there,  as  it  does  here,  turned  upon  the  question  which  party 
first  made  a  valid  appropriation  of  the  land  in  dispute.  The  court  there  de- 
clares that,  for  this  purpose,  the  location  under  the  New  Madrid  act  must  be 
an  appropriation  of  the  land  and  its  acquisition  by  the  locator,  with  corre- 
sponding right  to  possess  and  enjoy  it  as  against  the  United  States;  and  the  in- 
<]uiry  aro^e,  what  acts  were  required  on  the  part  of  the  locator  to  divest  the 
United  States  of  title?  After  reciting  the  language  of  the  act  on  which  this 
<]uestion  is  declared  to  depend,  the  court  proceeds:  '^  The  notice  of  location  in 
this  instance  was  delivered  to  the  surveyor-general  June  2,  1821,  for  the  land 
in  dispute,  and  is  claimed  as  the  inception  of  title  and  location  in  fact,  within 
the  meaning  of  the  state  law  authorizing  ejectments  on  New  Madrid  locations. 
That  it  was  the  mere  act  of  the  party,  not  having  the  assent  of  the  government, 
must  be  admitted.  The  act  of  congress  provides  Hhat  in  every  case  where 
8uch  location  shall  be  made  according  to  the  provisions  of  this  act,  the  title  of 
*  the  person  or  persons  to  the  land  injured  shall  revert  to  and  become  absolutely 
vested  in  the  United  States.'  A  concurrent  vestiture  of  title  must  have 
occurred.  The  injured  land  must  have  vested  in  the  United  States  at  the 
same  time  that  the  title  was  taken  by  the  new  location.  It  was  intended  to  be 
an  exchange  between  the  parties,  and  the  question  arises,  when  did  the  United 
States  take  title?"  After  further  consideration  of  the  relative  duties  of  the 
recorder  of  land  titles,  and  of  the  surveyor,  under  the  act  of  1815,  the  court 
again  rules  that  the  return  of  the  survey  to  the  office  of  the  recorder  is  essen- 
tial to  the  appropriation  of  the  land. 

We  are  much  pressed  in  the  present  case  with  the  argument  that  the  title 
here  spoken  of  by  the  court  is  the  legal  and  not  the  equitable  title ;  and  that  in- 
asmuch as  the  applicant  has  done  all  that  he  can  do  to  make  good  his  claim  to 
the  land  when  he  has  deposited  with  the  surveyor  his  certificate  of  loss,  with 
a  description  of  the  land  desired  in  exchange,  he  has  thus  acquired  an  equi- 
table interest  in  the  land  so  described,  which  the  United  States  cannot  di- 
vest by  giving  it  to  another.  But  the  rights  of  claimant  are  to  be  measured 
by  the  act  of  congress,  and  not  exclusively  by  what  he  may  or  may  not 
be  able  to  do;  and  if  a  sound  construction  of  that  act  shows  that  he  acquires 
no  vested  interest  in  the  land  until  the  officers  of  the  government  have  sur- 
veyed the  land,  and  until  that  survey  is  filed  in  the  office  of  the  recorder  and 
approved  by  him,  then  as  claimant's  rights  are  created  by  that  statute,  they 
must  be  governed  by  its  provisions,  whether  they  be  hard  or  lenient.  It  seems 
to  us  clear,  from  the  foregoing  cases,  that  the  court  intended  to  decide  that 
until  this  was  done  the  claimant  acquired  no  vested  right  to  the  land;  no 
title,  legal  or  equitable.  It  is  evident  that  in  the  case  of  Lessieur  v.  Price  the 
court  is  not  speaking  of  the  legal  title.  The  statute  of  1815  required  a  patent 
to  be  issued  on  the  return  of  the  survey  to  the  recorder's  office.  The  strict 
legal  title  remained  in  the  United  States  until  the  patent  issued;  and  the 
court  could  not  have  referred  to  that.  On  the  contrarj^  it  is  obvious  that  the 
court  was  endeavoring  to  fix  the  point  in  the  proceedings  when  the  right  of 
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the  claimant  became  vested,  when  his  equity  became  a  fixed  fact,  when  the 
land  he  sought  was  appropriated  to  him,  and  when  his  injured  land  became 
the  property  of  the  United  States ;  and  by  each  of  the  three  decisions  we  have 
cited,  this  is  held  to  be  when  the  survey  is  returned  to  the  office  of  the  recorder 
of  land  titles.  The  legal  title  conveyed  by  the  patent  may  not  issue  for  years 
afterward,  but,  by  the  act  of  the  legislature  of  Missouri,  an  action  of  ejectment 
could  be  maintained  on  the  equitable  title  thus  acquired.  In  the  federal  courts, 
however,  according  to  repeated  decisions,  this  could  not  be  done  for  want  of 
the  legal  title. 

These  views  must  dispose  of  the  present  case.  The  title  of  Ashley  became  a 
full  vested  legal  title  on  the  8th  day  of  June,  1838.  The  earliest  evidence  we  have 
of  the  return  of  the  survey  under  Cockerham's  certificate,  to  the  recorder  af 
land  titles,  is  the  certificate  of  that  officer  of  the  16th  of  June,  1838.  The 
land,  therefore,  was  un-'ppropriatsd^  within  the  meaning  of  the  act  for  the 
benefit  of  the  state  of  Arkansas,  when  Ashley  acquired  title  according  to  its 
provisions.  It  is  said  that  the  congressional  surveys  had  been  extended  over 
the  land  in  dispute  when  they  were  claimed  by  O'Hara  and  described  in  his 
application  to  the  surveyor,  and  that,  therefore,  no  other  survey  was  necessary. 
It  is  not  important  to  decide  here  whether  this  would  obviate  the  necessity  of 
a  survey,  or  of  some  equivalent  return  to  the  recorder's  office,  to  show  what 
land  was  intended  to  be  appropriated  under  the  certificate  of  loss  which  ema- 
nated from  that  officer;  for  the  description  of  O'Hara,  while  it  refers  to  certain 
legal  subdivisions  of  the  public  lands,  refers  also  to  other  claims  located  in  the 
same  subdivisions,  in  such  a  manner  that  it  can  be  ascertained  only  by  a  survey 
how  much  and  what  parts  of  these  legal  subdivisions  are  necessary  to  make  up 
his  six  hundred  and  forty  acres.  Such  seems  to  have  been  his  own  opinion 
when  he  prayed  for  an  order  of  survey.  It  was  undoubtedly  necessary  to 
an  identification  of  the  land. 

The  decree  of  the  supreme  court  of  Arkansas,  having  been  made  in  con- 
formity to  these  principles,  is  affirmed. 

SHAFFER  V.  SCXJDDAY. 
(19  Howard,  1^22.    1856.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts.—  This  is  a  writ  of  error  to  the  supreme  court  of  the 
state  of  Louisiana.  It  appears  that  a  petitory  action  was  brought  by  Scudday, 
the  defendant  in  error,  against  Shaflfer,  the  plaintiff  in  error,  to  recover  a  quar- 
ter section  of  land  described  in  the  pleadings.  The  defendant  in  error  derives 
his  title  in  the  following  manner:  By  the  eighth  section  of  an  act  of  congress 
of  the  4th  September,  1841,  the  government  of  the  United  States  granted  to 
each  of  the  several  states  specified  in  the  act,  and  among  them  to  Louisiana, 
five  hundred  thousand  acres  of  land  for  the  purposes  of  internal  improve- 
ment. The  act  provided  that  the  selections  of  the  land  were  to  be  made  in 
such  manner  as  the  legislature  of  the  state  should  direct,  the  locations  to 
be  made  on  any  public  lands,  except  such  as  were  or  might  be  reserved 
from  sale  by  any  law  of  congress  or  proclamation  of  the  president  of  the 
United  States.  The  ninth  section  of  the  act  provided  that  the  net  proceeds  of 
the  sales  of  the  lands  so  granted  should  be  applied  to  objects  of  internal  im- 
provement within  the  state,  such  as  roads,  railways,  bridges,  canals,  and 
improvement  of  water  courses  and  draining  of  swamps.     An  act  of  the  legis- 
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lature  of  Louisiana  of  1844  provided  that  warrants  for  the  location  of  the  lands 
should  be  sold  in  the  same  manner  as  the  lands  were  located ;  and  it  was  made 
the  duty  of  the  governor  to  issue  patents  for  the  lands  located  by  warrants 
whenever  he  should  be  satisfied  that  they  had  been  properly  located.  The 
defendant  in  error,  being  the  holder  of  such  a  warrant,  located  it  on  the  land 
claimed  iti  the  suit.  The  location  having  been  approved  by  the  secretary  of 
the  interior,  and  a  certificate  to  that  effect  granted  by  the  register,  the  gov- 
ernor of  Louisiana  issued  a  patent  to  the  plaintiff,  bearing  date  12th  November, 
1852. 

The  opposing  title  of  plaintiff  in  error  is  derived  under  an  act  of  congress  of 
March  2, 1849,  and  certain  acts  of  the  legislature  of  the  state,  passed  to  carry 
into  effect  the  act  of  congress.  The  first  section  of  the  act  of  congress  of  1849 
declares  "  that  to  aid  the  state  of  Louisiana  in  constructing  the  necessary  levees 
and  drains  to  reclaim  the  swamp  and  overflowed  lands  therein,  the  whole  of 
the  swamp  and  overflowed  lands  which  are  or  may  be  found  unfit  for  cultivat- 
ing shall  be,  and  the  same  are  hereby,  granted  to  the  state."  The  second 
section  provides  that  as  soon  as  the  secretary  of  the  treasury  shall  be  advised 
by  the  governor  of  Louisiana  that  the  state  has  made  the  necessary  prepara- 
tions to  defray  the  expenses  thereof,  he  shall  cause  a  personal  examination  to 
be  made,  under  the  direction  of  the  surveyor-general  thereof,  by  experienced 
and  faithful  deputies,  of  all  the  swamp  lands  therein  which  are  subject  to 
overflow  and  unfit  for  cultivation,  and  a  list  of  the  same  to  be  made  out  and  cer- 
tified by  the  deputies  and  the  surveyor-general  to  the  secretary  of  the  treasury, 
who  shall  approve  the  same,  so  far  as  they  are  not  claimed  and  held  by  indi- 
viduals ;  and  on  that  approval  the  fee  simple  to  said  lands  shall  vest  in  the 
state  of  Louisiana,  subject  to  the  disposal  of  the  legislature  thereof,  provided, 
however,  that  the  proceeds  of  said  lands  shall  be  applied  exclusively,  as  far  as 
necessary,  to  the  construction  of  the  levees  and  drains  aforesaid. 

On  the  21st  of  March,  1850,  the  legislature  of  Louisiana  passed  an  act  to 
enable  the  governor  to  have  the  swamp  and  overflowed  lands  selected,  and  in 
1852  they  passed  an  act  giving  a  preference  in  entering  such  lands  to  those  in 
possession  of  or  cultivating  them,  and  the  time  of  entering  them  was  further 
extended  by  an  act  of  1853.  The  plaintiff  in  error  entered  this  land  on  the 
18th  day  of  July,  1853,  by  virtue  of  a  preference  right  claimed  under  that  act 
of  the  legislature.  He  was  permitted  to  make  this  entry  at  the  state  land 
ofBce,  in  consequence  of  the  secretary  of  the  interior  having,  on  the  14th  of 
April,  revoked  his  approval  to  the  state,  under  the  act  of  1841,  of  this  and  other 
lands  which  had  been  located  under  warrants  sold  by  the  state  in  conformity 
to  the  act  of  the  legislature  of  1844.  The  reason  assigned  by  the  secretary  of 
the  interior  was  that  these  locations  had  been  made  subsequent  to  the  passage 
of  the  act  of  congress  of  1849,  granting  to  the  state  all  the  swamp  and  overflowed 
lands.  He  states  in  his  opinion  that  he  considered  the  words  used  in  the  first  sec- 
tion of  that  act  as  importing  a  grant  inpresenti,  and  as  confirming  a  right  to  the 
land,  though  other  proceedings  were  necessary  to  perfect  the  title,  and  that  when 
the  title  was  perfected  it  had  relation  back  to  the  date  of  the  grant.  His  approval 
to  the  state  of  the  location  of  the  land  in  controversy,  under  the  internal  improve- 
ment law  of  1841,  was  revoked,  but  the  land  was  at  the  same  time  approved 
to  thQ  state,  as  having  a  vested^  title  to  it,  under  the  act  of  1849,  and  taking 
effect  from  the  date  of  the  passage  of  the  act.  The  controversy  between  the 
parties  arises  upon  these  two  patents,  both  granted  by  the  state  of  Louisiana — 
the  one  to  Scudday,  under  the  grant  made  by  the  act  of  congress  of  1841,  for 
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the  purposes  of  internal  improvement;  the  other  to  Shaffer,  under  the  grant 
made  by  the  act  of  1849,  for  the  purpose  of  draining  the  swamp  lands. 

The  case  came  regularly  before  the  supreme  court  of  the  state;  and  that 
court,  after  stating  that  it  was  unnecessary  to  decide  whether  the  construction 
placed  upon  the  act  of  1819,  by  the  secretary  of  the  interior,  under  which  he 
revoked  his  approval  of  Scudday's  location,  was  erroneous  or  not,  proceeded  to 
express  their  opinion  as  follows:  ^^It  is  certain  (say  the  court)  that  the  legis- 
lature could  not  have  disposed  of  the  land  as  belonging  to  the  state,  under  the 
provisions  of  that  act  [the  act  of  18:1:9],  until  she  had  complied  with  the  con- 
•ditions  imposed  on  her  by  the  act  of  congress,  and  until  the  approval  of  the 
secretary  of  the  treasury;  but  if  she  had  not  chosen  to  avail  herself  of  the 
right  given  to  her  to  appropriate  these  lands  as  swamp  lands  by  defraying 
the  expenses  of  locating  them,  she  had  still  the  right  of  locating  them  under 
the  internal  improvement  law  of  18:11,  which  was  unconditional.  The  con- 
struction of  the  act  of  1849  by  the  secretary  of  the  interior  may  be  strictly 
correct ;  and  yet  it  does  not  follow  that  the  location  of  a  warrant,  under  the 
internal  improvement  law  of  1841,  which  had  been  approved  by  the  proper 
department  of  the  government,  and  for  which  a  patent  had  been  subsequently 
issued  by  the  state,  could  be  revoked  so  as  to  destroy  the  title  conferred  by  the 
patent.  The  question  would  have  been  different,  if,  after  the  passage  by  con- 
gress of  the  act  of  1849,  the  United  States  had  granted  the  land  away  from 
the  state  of  Louisiana.  Such  was  not  the  case;  and  as  both  the  acts  of  1841 
and  1849  were  grants  of  land  to  the  state,  we  cannot  go  behind  the  patent 
which  the  state  has  granted.  The  patent  can  only  be  attacked  on  the  ground 
of  error  or  fraud.  It  is  true  that  a  patent  issued  against  law  is  void ;  but  in 
the  present  case  the  patent  and  all  the  proceedings  on  which  it  was  based  were 
in  conformity  to  the  laws.  As  between  the  government  of  the  United  States 
And  the  state  of  Louisiana,  a  question  will  arise  whether  the  state  is  not  entitled 
to  an  additional  quantity  of  land,  to  be  located  under  the  act  of  congress  of 
1841,  in  consequence  of  the  swamp  lands  having  been  appropriated  for  loca- 
tions of  warrants  issued  under  the  internal  improvement  act ;  but  we  are  of 
opinion  that  the  title  which  the  state  has  granted  to  the  plaintiff,  and  for  which 
^he  has  been  paid,  is  unaffected  by  the  acts  of  the  officers  of  the  United  States 
government  and  of  the  state  government,  done  since  the  patent  was  issued." 
Upon  these  grounds  the  supreme  court  of  the  state  gave  judgment  in  favor  of 
Bcudday,  and  this  writ  of  error  is  brought  to  revise  that  decision. 

§  11 26.  Where  plainUff  and  defendant  hoth  claim  title  to  land  under  granU 
J^rom  the  state^  the  supreme  eourt  has  not  appellate  Jurisdiction. 

It  does  not  appear  from  the  opinion  of  the  court,  as  above  stated,  that  any 
<juestion  was  decided  that  would  give  this  court  jurisdiction  over  its  judgment. 
The  land  in  dispute  undoubtedly  belonged  to  the  state  under  the  grants  made 
l)y  congress,  and  both  parties  claim  title  under  grants  from  the  state.  The 
construction  placed  by  the  secretary  upon  the  act  of  1849,  and  the  revocation 
of  his  order  approving  the  location  of  Scudday,  did  not  and  was  not  intended 
to  revest  the  land  in  the  United  States.  On  the  contrary,  it  affirmed  the  title 
of  the  state;  and  its  only  object  was  to  secure  to  Louisiana  the  fuir benefit  of 
both  of  the  grants  made  by  congress,  and  leaving  it  to  the  state  to  dispose  of 
the  lands  to  such  persons  and  in  such  manner  as  it  should  by  law  direct  It 
certainly  gave  no  right  to  the  plaintiff  in  error.  He  admits  the  title  of  the 
state,  and  claims  under  a  patent  granted  by  the  state.  Now,  whether  this 
patent  conveyed  to  him  a  title  or  not,  depended  altogether  upon  the  laws  of 
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Louisiana,  and  not  upon  the  acts  of  congress  or  the  acts  of  any  of  tbo  officers 
•or  authorities  of  the  general  government.  It  was  a  question,  therefore,  for  the 
£tate  courts.  And  the  supreme  court  of  a  state  have  decided  that  this  patent 
•could  convey  no  right  to  the  land  in  question,  because  the  state  had  parted 
from  its  title  by  a  patent  previously  granted  to  Scudday,  the  defendant  in  error. 
The  riglii  claimed  by  the  plaintiff  in  error,  which  was  denied  to  him  by  the 
state  court,  did  not  therefore  depend  upon  any  act  of  congress,  or  the  validity 
of  any  authority  exercised  under  the  United  States,  but  exclusively  upon  the 
laws  of  Louisiana.  And  the  supreme  court  of  the  state  have  decided  that,  ac- 
<x)rding  to  these  laws,  he  had  no  title,  and  that  the  land  in  question  belonged  to 
the  grantee  of  the  elder  patent.  We  have  no  authority  to  revise  that  judg- 
ment by  writ  of  error;  and  this  writ  must  therefore  be  dismissed  for  want  of 
jurisdiction. 

DOE  V.  ESLAVA. 
(9  Howard,  421-461.    1849.) 

Opinion  by  Mr.  Justice  "Woodbujby. 

This  was  a  writ  of  error  on  a  judgment  rendered  in  the  supreme  court  of 
Alabama. 

§  1127.  Juinsdiction  over  state  courts. 

Our  jurisdiction  to  revise  such  a  judgment  is  very  strictly  limited  to  cases 
where  some  right  or  title  was  set  up  by  a  party  under  the  general  government, — 
its  constitution,  treaties  or  laws, —  and  was  overruled.  It  is  this  federal  char- 
acter of  the  claim  decided  against  which  furnishes  some  justification  for  a  re- 
vision of  a  state  judgment  in  a  federal  court;  and  unless  it  be  clearly  of  that 
-character,  the  foundation  as  well  as  the  policy  for  our  interference  entirely  fails. 
6o  we  are  confined  in  our  inquiries  in  a  writ  of  error  like  this,  under  the  twenty- 
lifth  section,  to  what  appears  on  the  record  in  some  way  or  other,  not  only 
to  have  been  set  up  under  the  United  States,  but  decided  against  by  the  court. 
Montgomery  v.  Hernandez,  12  Wheat.,  129;  Crowell  v,  Randell,  10  Pet.,  392; 
McKinney  v.  Carroll,  12  Pet,  66;  Pollard's  Heirs  v.  Kibbe,  14  Pet.,  353,  360; 
€oons  V.  Gallaher,  16  Pet.,  18;  16  Pet.,  281;  7  How.,  743.  It  must,  too,  be 
overruled  improperly ;  otherwise  there  is  no  grievance  to  be  redressed. 

§  1128.  Plaintiff  must  show  jurisdiction. 

As  the  plaintiff  asserts  that  such  a  right  or  title  has  in  this  case  been  over- 
ruled, and  that  improperly,  the  burden  to  show  it  devolves  on  him  (Garnett  et 
d.  V.  Jenkins  et  a/.,  8  Pet.,  86) ;  and  as  the  state  tribunals  are  presumed  to  do  their 
duty,  we  should  not  disturb  their  decisions,  even  on  matters  connected  with  the 
general  government,  unless  very  manifestly  improper  or  erroneous.  Carroll  v. 
Peake,  1  Pet.,  23;  13  Pet.,  447;  United  States  v.  Arredondo,  6  Pet.,  727;  12 
Pet.,  435,  436. 

Statement  of  Facts. —  From  the  record  in  this  case,  it  appears  that  both  par- 
ties claimed  the  land  in  controversy  by  titles  confirmed  by  the  United  States, 
as  well  as  by  long  possession  at  different  periods.  The  possession  by  those 
under  whom  the  plaintiff  claims  had  continued  from  1757  to  1787;  while  that 
of  the  defendant  and  his  grantors  had  remained  from  the  last  date  to  the  pres- 
ent time,  with  no  interruption  except  by  some  legal  proceedings  between  1819 
and  1826,  which  in  the  end  terminated  favorably  to  the  defendant,  and  left  him 
in  the  actual  occupation  of  the  premises.  The  British  power,  under  which  Farmer 
was  an  officer,  ceased  a  short  time  before  Farmer's  heirs  left  the  country,  iu 
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1787,  and  the  Spanish  power  ceased  just  before  their  return,  in  1819,  and  for 
this  or  some  other  cause,  there  seems  to  have  been  an  entire  abandonment  ol 
the  country  and  of  this  lot  by  Farmer's  heirs  during  that  period  of  over  thirty 
years;  and  a  new  license  by  the  Spanish  government  was,  therefore,  soon  given 
to  those  under  whom  Eslava  claims,  to  enter  upon  it  as  a  vacant  lot ;  and  an 
exclusive  occupation  and  building  on  it,  as  if  their  own,  followed  by  them  and 
Eslava  during  the  same  period  of  thirty  years,  as  well  as  most  of  the  time  since. 
The  principles  of  law  applicable  to  these  possessions,  as  existing  in  Alabama, 
and  as  to  land  held  under  ancient  French  and  Spanish  permits  and  grants,  we 
do  not  propose  to  consider ;  nor  to  revise  the  correctness  of  the  rulings  of  the 
state  courts  concerning  them,  because  they  are  matters  clearly  within  their  sole 
jurisdiction.  But  with  the  other  branch  of  the  case,  so  far  as  title  was  at- 
tempted to  be  proved  by  the  plaintiff  from  or  through  the  United  States,  and 
was  decided  against,  the  course  should  be  otherwise,  and  our  jurisdiction  must 
be  good  to  ascertain  whether  the  decision  made  was  a  correct  one. 

§  1129.    Where  a  French  or  Spanish  title  is  confirmed^  whether  it  is  a  title 
derived  from  the  United  States. 

Under  this  consideration,  it  is  doubtful  in  the  outset  whether  the  claim  of 
the  plaintiff  ought  not,  on  the  evidence  now  produced,  to  be  regarded  as  a  per- 
fect or  complete  title,  derived  from  the  French  patent  or  grant  of  1757,  to 
Grondel,  and  not  to  be  regarded  as  a  title  derived  from  the  United  States,  and 
to  be  revised  here  if  overruled  in  the  state  courts.     Such  a  title  is  not  to  be  af- 
fected or  regulated  by  the  political  authorities  to  whom  a  country  is  afterwards 
ceded,  any  more  or  otherwise  than  any  private  rights  and  property  of  the  in- 
habitants of  such  a  country.    United  States  v.  Arredondo,  6  Pet,  691 ;  United 
States  V.  Percheman,  7  Pet.,  51,  97;  Mitchel  et  al.  v.  United  States,  1  Pet.,  734r, 
744;  12  Pet.,  437,  438;  14  Pet.,  349,  350.     And  when  a  party,  holding  such 
complete  title,  is  encroached  upon,  he  should  find  proteclion  in  the  judicial  tri- 
bunals, as  he  can  get  nothing  by  a  resort  to  confirmations,  or  releases,  or  patents 
by  the  political  power  which  acquired  the  sovereignty  over  the  territory,  but 
not  the  property  itself,  '*  belonging  to  its  inhabitants."     Chief  Justice  Marshall 
says,  in  7  Pet,  87:     "  The  king  cedes  that  only  which  belonged  to  him.     Lands 
he  had  previously  granted  were  not  his  to  cede."    And  the  complete  title  to 
them  before  obtained  is  strengthened  by  no  confirmation  from  the  United 
States,  who  have  acquired  no  interest  in  them.     Garcia  v,  Lee,  12  Pet,  519;  6 
Pet,  724.    It  is  questionable,  then,  whether  the  confirmation  and  qualified 
patent  sought  and  obtained  in  this  instance  from  the  United  States  conferred 
any  title,  or  are  to  be  deemed  the  true  source  of  the  title  of  the  plaintiffs.    In 
this  view,  it  would  be  a  title  or  right  derived  from  France,  and  to  ovei*rule  it 
is  to  overrule  what  is  derived  from  France  and  not  the  United  States.    The 
language  of  the  acts  of  congress  on  this  subject  (4  Stats,  at  Large,  700  and 
708)  seems  decisive  op  this  point,  as  by  it  the  complete  grants  or  titles  are 
"  merely  recognized  as  valid,"  while  the  incomplete  ones  of  a  certain  character 
are  "  confirmed."    In  the  former  the  title  has  already  passed  to  the  possessor 
before  the  cession,  and  no  confirmation  is  needed  nor  rights  required  from  the 
United  States,  they  having  nothing  to  grant,  whether  by  a  statute,  or,  as  here, 
by  a  mere  quitclaim  patent     The  exceptions  or  defects  in  the  chain  of  this 
title  to  Farmer  seem  by  the  present  proof  to  have  been  all  overcome  by  entry, 
building  and  legal  presumptions,  though  when  before  the  local  officers  both 
parties  appear  to  have  been  very  unsuccessful  in  collecting  many  of  the  facts  and 
papers  since  obtained. 
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§  1 1 30.  Where  the  state  court  holds  that  tiUee  claimed  wider  a  confirmation 
are  equals  the  supreme  court  wUl  not  revise. 

But  if,  as  reported  by  the  commissioners,  this  is  to  be  treated  as  an  incom- 
plete and  confirmed  claim,  the  state  court  do  not  appsar  to  have  overruled  the 
title  set  up  by  the  plaintiff,  so  far  as  derived  from  the  United  States,  They  in- 
structed the  jury,  as  to  "the  title  from  the  United  States  to  either  party,"  that 
"both  were  confirmed  equally, and  the  confirmations  balanced  each  other;  and 
to  decide  the  controversy  the  jury  must  look  to  the  other  evidences  of  title." 
They  accordingly  did  so  look;  and  as  the  defendant's  grantors,  after  Fanner's 
death,  and  after  his  family  left,  entered  under  a  license  from  the  public  authori- 
ties, given  on  the  ground  that  the  lot  had  been  abandoned  and  was  vacant,  and 
as  they  and  Eslava  had  occupied  it  since  till  1819  undisturbed,  and  had  been 
quieted  in  it  again  in  1826,  and  continued  there  till  this  time,  the  jury  appears 
to  have  found  they  were  not  to  ba  disturbed  now  by  any  possession  or  title  of 
Farmer  and  his  heirs  before  1787.  Beside  this  general  instruction  concerning 
the  confirmations  of  each  title  being  of  equal  validity,  the  court  refused  to  in- 
struct the  jury,  though  requested  by  the  plaintiff,  "  that  the  paper  title  pro- 
duced by"  him  "  was  better  than  the  paper  title  of  the  defendant."  This  is 
likewise  excepted  to.  But  neither  of  these  instructions,  whether  the  general  or 
special  one,  seems  to  have  overruled  any  title  derived  from  the  United  States, 
which  was  merely  a  confirmation.  On  the  contrary,  they  consider  it  as  sus- 
tained, but  the  defendant's  title  thus  gotten  sustained  also,  as  well  as  the 
plaintiff's.  It  is  true  they  do  not  regard  the  former  as  better  than  the  latter, 
and  in  this  view  we  see  no  manifest  error. 

§  1131.  A  confirmation  hy  the  United  States  of  an  aUeged  Spanish  concession 
and  a  quitclaiin  patent  are  of  precisely  equivalent  validity. 

The  title  of  the  plaintiff,  so  far  as  connected  with  the  United  States,  con- 
sisted of  a  confirmation  of  the  French  grant  and  a  quitclaim  patent.  The  title 
of  the  defendant  thus  connected  consisted  of  a  confirmation  of  a  supposed 
Spanish  concession  and  a  certificate  of  this  fact,  entitling  him  to  a  patent,  if  he 
wished.  Both  were  confirmed  at  the  same  time  by  congress.  The  former, 
then,  is  no  better  as  to  title  than  the  latter.  A  patent  like  the  subsequent  one 
in  this  case,  merely  quitclaiming  or  releasing  any  right  of  the  United  States, 
gives  no  title  to  the  patentee  superior  to  what  a  confirmation  had  given.  Thus, 
in  Grignon  v.  Astor,  2  How.,  344,  the  court  rem«nrks:  "It  has  been  contended 
by  the  plaintiffs'  counsel  that  the  sale  in  the  present  case  is  not  valid,  because 
Peter  Grignon  had  not  such  an  estate  in  the  premises  as  could  be  sold  under 
the  order  of  the  county  court,  it  being  only  an  equitable  one  before  the  patent 
issued  in  1829;  but  the  title  became  a  legal  one  by  its  confirmation  by  the  act 
of  congress  of  February,  1823  (3  Stats,  at  Large,  727),  which  was  equivalent 
to  a  patent.  It  was  a  higher  evidence  of  title,  as  it  was  the  direct  grant  of  the 
fee  which  had  been  in  the  United  States  by  the  government  itself,  whereas  the 
patent  was  only  the  act  of  its  ministerial  officers."  Se3,  also,  Les  Bois  v,  Bra- 
mell,  4  How.,  463;  Strother  v,  Lucas,  12  Pet.,  410;  8  Cranch,  244-249,  and 
1  How.,  319,  324.  After  such  a  confirmation,  no  patent  is  necessary  to  confer 
a  perfect  legal  title.  Sims  v.  Irvine,  3  Dall.,  456,  457.  The  case  of  Bagnell 
V.  Broderick,  13  Pet.,  436,  relied  on  against  this  conclusion,  does  not  militate 
against  it,  but  merely  holds  that,  a  patent  of  the  fee  having  once  issued  on  a 
certificate  of  purchase,  it  is  not  permissible  to  go  back  of  it  and  to  issue 
another  on  the  same  certificate.     See,  also,  Boardman  et  al.  v.  Kead  et  al.^ 

6  Pet.,  342. 
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But  it  is  well  settled  that  a  prior  claim,  independent  of  any  patent,  may  for 
some  purposes  be  considered  and  be  valid,  and  for  other  purposes  may  be  con- 
sidered as  confirmed  by  the  patent.     Carroll  v.  Safford,  3  How.,  461 ;  4  id.,  462; 
Brush  V.  Ware  ei  al,,  15  Pet.,  106,  107;  7  Wheat.,  149.     A  certificate  of  con- 
firmation, such  as  Eslava  had,  is  very  diflFerent  from  a  certificate  of  purchase* 
as  the  former  shows  that  the  legal  title  has  already  passed,  while  the  latter  is 
merely  evidence  that  it  ought  to  be  passed.     A  patent  is  necessary  to  complete 
the  legal  title  in  the  last  case,  but  not  in  the  first,  though  an  equitable  title  for 
many  purposes  exists  even  under  a  certificate  of  purchase  without  a  patent. 
3  How.,  400;  15  Pet,  93;  5  Cranch,  93;  13  Pet.,  498.     Again,  as  both  of  the 
titles  here  relate  chiefly  to  the  same  land,  the  junior  title  might,  but  for  other 
objections,  be  allowed  under  the  act  of  1836  to  be  located  elsewhere,  and  then 
in  some  sense  be  deemed  inferior.    Les  Bois  v.  Bramell,  4  How.,  449,  464.    But 
Eslava's  claim  covers  more  than  that  by  Farmer's  heirs.    Besides  this,  it  did  not 
originate  independent  of  Farmer's,  but  on  the  hypothesis  that  Farmer's  had 
been  abandoned  and  become  vacant,  and  a  title  to  the  lot  is  set  up  also  under 
long  possession  since  by  Eslava  and  his  grantors.    The  superior  right  is  then  to 
be  settled  under  these  facts,  and  not  as  if  double  patents  had  been   issued 
for  a  title  existing  at  the  same  time  to  the  same  lot,  and  from  like  sources. 
There  are  no  other  questions  raised  on  the  record  by  the  bill  of  exceptions  as 
to  overruling  the  validity  or  superiority  of  either  title  in  connection  with  the 
United  States.     Though  in  the  argument,  on  the  side  of  the  plaintiff,  the  title 
is  contended  to  be  superior  because  commencing  earlier,  notwithstanding  it  is 
broken  by  an  absent  deed  and  because  certified  earlier  for  confirmation.     On 
the  other  side,  the  defendant's  is  insisted  to  possess  a  higher  equity  because  ac- 
companied by  a  longer  possession,  an  earlier  survey,  the  erection  of  valuable 
buildings,  and  the  claimant  being  both  a  Spaniard  and  resident  when  the 'coun- 
try was  ceded  to  the  United  States.     But  the  state  court  does  not  appear  to 
have  given  instructions  on  any  of  these  particulars,  or  to  have  been  specially 
requested  to  do  it,  and  it  is  questionable  whether  the  legal  effect  of  any  of  them, 
if  considered,  would  have  been  very  material  to  the  title,  when  both  titles  were 
treated  by  the  government  and  the  public  officers  as  imperfect  grants,  and  both 
confirmed  at  the  same  time  by  the  same  act  of  congress.     All  the  right  or  title 
really  obtained  in  either  from  the  United  States  is  a  confirmation  of  a  grant 
and  permit  made  before  the  cession,  and  deemed  by  the  local  officers  incom- 
plete and  imperfect.    Yet,  so  far  as  derived  or  held  under  the  United  States, 
each  title  was  of  the  same  rank  or  dignity  and  duration  with  the  other. 

Some  questions  arose  at  the  trial  concerning  the  construction  of  deeds  and 
other  conveyances.  In  both  lines  of  title  buildings  only  are  in  some  instances 
nominally  conveyed,  and  not  in  terms  the  lots  on  which  they  were  situated ;  in 
both,  too,  some  of  the  boundaries  are  unsettled,  and  the  quantity  <rf  land  in 
dispute  by  the  papers  is  viewed  differently.  But  such  questions  as  these  are 
subordinate  to  the  question  of  title  and  proper  for  the  consideration  of  the  state 
court  in  exercising  its  appropriate  jurisdiction  over  local  questions,  and  hence 
not  subject  to  our  revision.  13  Pet.,  439 ;  United  States  v.  King,  3  How.,  773. 
Various  o'her  objections  connected  with  the  paper  title  on  both  sides  appear, 
and  almost  every  year  some  new  difficulty  is  started  in  respect  to  Spanish  and 
French  grants,  which  is  perplexing,  and  which  at  times  seems  to  bring  into 
doubt  parts  of  former  decisions.  But  the  chief  trouble  in  disposing  of  this 
class  of  cases  is  in  ascertaining  the  facts  happening  under  a  foreign  government, 
and  after  such  a  long  lapse  of  time,  and  especially  when  new  papers  and  some 
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new  witnesses  are  frequently  discovered;  and  the  aspect  of  particular  claims  is 
often  thus  materially  changed.  Where,  however,  rights  of  property  have  been 
adjudged  and  litigation  in  some  degree  quieted,  it  is  much  better  to  regard 
them  as  binding  than  to  disturb  or  change  them  and  the  actual  possession,  for 
slight  or  doubtful  reasons.  The  errors  in  the  law  of  a  case,  on  the  facts  at  any 
time  presented,  are  not  likely  to  be  material  where  the  civil  code  is  the  basis  of  it 
under  Spain  and  France,  and  when  that  and  its  enlightened  equities  are  well 
understood,  and,  with  the  plain  provisions  in  treaties  and  acts  of  congress,  will 
lead  usually  to  correct  conclusions. 

§  1132.  The  dct  of  May  5,  1822,  did  not  confer  xipon  registers  and  receivers 
of  the  land  office  the  power  of  adjadicating  land  titles. 

Only  one  other  source  of  title  set  up  under  the  United  States  remains  to  be 
examined.  It  is  a  provision  in  the  fifth  section  of  the  act  of  May  8, 1822,  giving 
to  the  registers  and  receivers  in  this  part  of  Alabama  "the  same  powers  to 
direct  the  manner  in  which  all  lands  confirmed  by  this  act  shall  be  located  and 
surveyed,  and  also  to  decide  between  the  parties  in  all  conflicting  and  interfer- 
ing claims  as  given  in  "  another  act  mentioned.  3  Stats,  at  Large,  700.  It  is. 
contended  that  in  1837  they  decided  such  claims  concerning  titles  between 
these  parties,  and  decided  them  in  favor  of  the  plrjntiflf,  and  therefore  that 
the  state  court  should  have  instructed  the  jury  that  his  title  was  the  better 
one.  But  we  do  not  consider  that  the  act  of  May  8, 1822,  and  that  of  the  same 
date  which  is  connected  with  it  and  referred  to  as  in  pari  materia  for  a  guide 
(p.  708),  meant  to  confer  the  adjudication  of  titles  of  land  on  registers  and  re- 
ceivers. 7  Pet.,  94.  Those  officers  are  not  usually  lawyers,  and  their  functions 
are  in  general  ministerial  rather  than  judicial.  Sometimes,  as  in  the  case  of 
pre-emptioners,  they  are  authorized  to  decide  on  the  fact  of  cultivation  or  not ; 
and  here  from  the  words  used,  no  less  than  their  character,  they  must  be  con- 
sidered as  empowered  to  decide  on  the  true  location  of  grants  or  confirmations,, 
but  not  on  the  legal  and  often  complicated  question  of  title,  involving  also  the 
whole  interests  of  the  parties,  and  yet  allowing  no  appeal  or  revision  elsewhere. 
The  power  given  to  them,  as  before  quoted,  is  to  decide  only  how  "  the  lands- 
confirmed  shall  be  located  and  surveyed,"  p.  700.  The  further  power  "  to  de- 
cide on  conflicting  and  interfering  claims "  should  apply  only  to  the  location 
and  surve}^  of  such  claims  which  are  the  subject  matter  of  their  cognizance ; 
and  on  resorting  to  the  reference  made  to  the  second  act  of  congress,  that  act 
appears  to  relate  also  to  decisions  on  intrusions  upon  possessions  and  kindred 
matters,  p.  708.  The  language  concerning  this  is,  if  conflicts  arise,  these 
oflBcers  in  settling  them  shall  "  be  governed  by  such  conditional  lines  or  bound- 
aries as  may  have  been  agreed  on  "  before  the  act  passed,  etc.  p.  708.  Sa 
far  from  professing  themselves  to  act  on  titles  in  cases  of  conflict,  they  usually 
take  evidence  or  settle  boundaries  alone.  The  map  from  the  surveyor's  oflice^ 
in  Alabama,  of  22d  April,  1837,  confirms  this.  It  is  a  mere  location  and  survey 
of  the  different  tracts,  and  the  register  of  the  warrant  is  entitled  by  them, 
"  register  of  locations  issued  for  confirmed  claims,"  etc. 

So,  in  cases  of  commissions  to  settle  land  claims,  congress  seldom  intrusts  the 
final  adjudication  of  titles  to  them,  but  requires  them  to  report  their  opinions, 
and  the  titles  are  rejected  or  confirmed  by  congress,  as  seems  most  proper  under 
all  the  evidence  on  a  revision  of  it.  7  Pet.,  95 ;  12  id.,  453.  The  language  changes 
in  the  acts  of  congress  when  the  local  land  officers  are  to  act  in  any  way  on  titles,, 
and  the  expression  is  distinct,  ''  titles  and  claims,"  as  when  asking  them  for 
evidence  to  be  reported,  as  is  sometimes  done  in  respect  to  titles.    See  act  of 
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March  3,  1827,  4  Stats,  at  Large,  240.  Or  it  is  "  titles  to  be  referred  to  and 
confirmed  by  congress."  1  Land  Laws,  437.  Or  it  is  expressed  that  this  decis- 
ion shall  not  "  be  construed  to  prevent  or  bar  the  judicial  decision  between 
persons  churning  titles  to  the  lands  confirmed."  Under  these  considerations  we 
do  not  feel  justified  in  changing  the  judgment  rendered  in  the  state  court.  Be- 
side the  cases  already  referred  to  in  support  of  this  conclusion  we  would  quote,  as 
in  several  respects  directly  in  point,  McDonogh  v.  Millaudon,  3  How.,  706,  707. 

Judgment  affin}ved. 

%  1133.  Title  from  common  source. —  Where  both  parties  claim  title  from  a  cominoii 
grantor,  the  validity  of  whose  title  from  the  United  States  is  admitted,  the  supreme  court  has 
no  jurisdiction.    Bomie  v.  Casanova,*  1  Otto,  879. 

§  1 1 84.  A  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to  the  supreme 
court  of  a  state  in  an  action  in  the  nature  of  ejectment  where  both  parties  claim  title  to  the 
land  under  the  same  act  of  congress  and  the  state  court  has  held  the  net  void.  City  of  Mobile 
V,  Eslava,  16  Pet.,  248. 

§  1 135.  Claims  under  different  acts. — A  writ  of  error  lies  from  the  supreme  court  of  the 
United  States  to  the  supreme  court  of  a  state  where  each  party  to  an  action  in  the  state 
courts  claims  land  under  a  different  act  of  congress.     Ross  v.  Barland,  1  Pet.,  668.    See  §  111. 

§  11 36.  Trespasser. —  Where  the  plaintiff  in  error  makes  no  claim  of  title  under  the  United 
States,  but  holds  merely  as  a  trespasser,  in  opposition  to  a  title  claimed  by  the  adverse  party 
under  the  United  States,  the  supreme  court  has  no  jurisdiction.  Burke  v,  Gaines,*  19  How., 
888. 

§  1137.  Decision  against  one  making  no  claim. —  Where  the  decision  of  a  state  court  in  a 
land  case  was  against  a  party  who  made  no  claim  to  a  title  under  the  United  States,  the  su- 
preme court  had  no  jurisdiction.    Mining  Co.  v.  Hoggs,*  3  Wall.,  804 

§  11 38.  Construction  of  an  act  of  congress. —  A  writ  of  error  lies  from  the  supreme  court 
to  the  supreme  court  of  ^a  state  where  the  question  of  title  to  lands  under  an  act  of  congress 
comes  in  question,  and  the  question  is  as  to  the  true  construction  of  the  act,  taken  in  connec- 
tion with  a  previously  made  Spanish  survey.  City  of  Carondelet  t7.  City  of  St  Louis,  1  Black, 
188. 

§  11 39.  Treaty. —  If,  in  an  action  of  ejectment  in  the  st-ate  courts  between  two  citizens  of 
Maryland  for  a  tract  of  land  in  Maryland,  the  defendant  sets  up  an  outstanding  title  in  a 
British  subject,  under  which  he  does  not  claim,  but  which,  he  contends,  is  protected  by  treaty, 
and  that  therefore  the  title  is  out  of  the  plaintiff,  and  the  highest  court  of  Maryland  decides 
against  the  title  thus  set  up,  a  writ  of  error  will  not  lie  from  the  supreme  court  of  the  United 
States.  The  claim  of  the  defendant  in  such  a  case  does  not  arise  under  a  treaty  within  the 
meaning  of  the  constitution.    Owings  v.  Norwood,  5  Cr.,  347. 

g  1 140.  It  seems  that  a  practical  construction  of  a  treaty  with  an  Indian  tribe  by  the  courts 
of  a  state  would  be  binding  on  the  supreme  court  of  the  United  States  in  an  action  be- 
tween citizens  of  the  state  for  lands  embraced  in  such  treaty.  Patterson  v.  Jenks,  2  Pet, 
280. 

§  1141.  Decision  in  favor  of  right. —  A  writ  of  error  does  not  lie  from  the  supreme  court 
of  the  United  States  to  the  supreme  court  of  Louisiana,  in  a  case  in  which  the  title  to 
land  is  in  question,  one  party  claiming  under  a  French  and  the  other  under  an  incomplete 
Spanish  title,  confirmed  by  a  patent  from  the  United  States,  and  the  decision  of  the  state 
court  is  in  favor  of  the  claimant  under  tlie  Spanish  title  and  the  patent.  City  of  New  Orleans 
r.  Armas,  9  Pet.,  234. 

§  1142.  It  will  not  lie  in  an  action  of  ejectment  where  the  defendant  in  error  claims  title 
under  an  act  of  congress,  and  by  virtue  of  the  acts  of  the  agents  of  the  government,  and  the 
state  court  sustains  the  title.     Hale  t;.  Gaines,  22  How.,  160. 

§  1 143.  Where  the  defendant  in  a  suit  to  foreclose  a  mortgage  set  up  as  a  defense  that  the 
patent  under  which  the  plaintiff  held  the  land  was  invalid,  but  the  state  court  held  the  patent 
valid,  the  supreme  court  had  no  jurisdiction  of  a  writ  of  error,  as  the  decision  was  in  favor 
of  a  title  claimed  under  the  United  States.     Verden  t;.  Coleman,*  1  Black,  472. 

§  1144.  It  seems  that  if  the  decision  of  a  state  court,  instead  of  denying  the  validity 
of  a  patent  from  the  United  States,  should  simply  deny  the  existence  of  such  a  patent,  the 
supreme  court  would  have  no  jurisdiction.     Mining  Co.  v.  Boggs,*  3  Wall.,  304. 

§  1145.  Where,  in  a  suit  in  a  state  court  concerning  title  to  land,  the  decision  recognizes 
the  title  confirmed  by  the  act  of  congress  and  the  act  of  confirmation,  and  only  determines  to 
whom  the  confirmation  was  made,  the  supreme  court  has  no  jurisdiction.  Carpenter  r.  Will- 
iams.* 9  Wall.,  785 
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§  1146.  So  held  where  the  question  was  whether  the  confirmation  of  a  title  to  Louis  L., 
instead  of  to  Joseph  L,,  was  not  a  mistake;  the  question  was  one  to  be  determined  bj  common 
law  principles.    Ibid. 

§  1 147.  Where  the  defense  was  that  a  patent  was  void  because  issued  to  a  fictitious  person, 
and  the  state  court  held  that  it  was  not  void  if  issued  to  a  real  person  and  transferred  by  his 
indorsement  to  the  plaintiff,  though  such  person  in  making  the  entry  and  obtaining  the  cer- 
tificate used  a  fictitious  name,  the  decision  being  in  favor  of  the  validity  of  the  patent,  the 
supreme  court  had  no  jurisdiction.     Ryan  v,  Thomas,*  4  Wall.,  603. 

§  1148.  DecisioD  against  the  right. — Where  the  plaintiff  in  error  claimed  the  land  in  dis- 
pute under  an  authority  which- he  alleged  had  been  exercised  by  the  secretary  of  the  treasury 
in  behalf  of  the  United  States,  and  the  decision  was  against  the  validity  of  such  authority, 
the  supreme  court  had  jurisdiction.    Neilson  v,  Lagow,*  7  How.,  772. 

§  1149.  A  writ  of  error  lies  to  the  supreme  court  of  a  state,  to  review  its  construction  of 
the  laws  of  congress,  in  which  the  right  of  the  secretary  of  the  interior  to  set  aside  a  survey 
of  a  Spanish  grant  was  drawn  in  question,  and  the  state  court  upheld  the  decision  of  the  sec- 
retary.   Magwire  v.  Tyler,  1  Black,  202. 

§  1 150.  Also  in  a  case  where  two  parties  lay  claim  to  an  imperfect  Spanish  title,  which 
has  been  acted  upon  by  <;ongre8S,  and  to  which  the  plaintiff  in  error  lays  claim  by  virtue  of 
an  act  of  congress,  and  the  state  court  decides  against  his  claim.  Chouteau  v.  Eckhart,  % 
How.,  372. 

§  1 151.  Or  where  the  laws  of  congress  and  the  acts  of  officers  executing  them  in  perfecting 
titles  to  public  lands  are  drawn  in  question,  and  the  decision  of  the  state  court  is  against  the 
title  set  up  under  such  laws  and  the  authority  exercised  under  them.  Cousin  v.  Labatut,  19 
How.,  207. 

g  1152.  Also  in  a  case  where  a  title  drawn  in  question  is  deduced  from  the  United  States, 
and  a  patent  therefor  is  produced,  issued  under  its  authority,  and  the  state  court  lias  decided 
such  patent  inoperative  by  reason  of  an  older  patent  issued  to  another  person.  BeU  v.  Heame, 
19  How.,  262. 

§  1158.  Also  where  the  state  court  has  decided  against  a  title  to  land  resting  on  the  con- 
firmation, by  a  board  of  commissioners,  of  a  claim  under  a  Spanish  grant.  Berthold  v,  Mc- 
Donald, 22  How.,  339. 

§  1154.  Or  where,  in  an  action  of  ejectment  brought  in  the  state  court,  the  plaintiff 
•claimed  title  to  the  land  in  question  under  an  act  of  congress,  and  the  decision  of  the  state 
court  was  against  such  title.    Pollard  v.  Kibbe,  14  Pet.,  360. 

§  1 155.  It  will  lie  in  an  action  of  ejectment,  in  which  the  plaintiff  relies  on  patents  issued 
to  him  by  the  United  States  under  an  act  of  congress,  and  the  decision  of  the  state  court  is 
against  their  validity,  and  defendant  also  derives  his  title  from  a  grant  made  by  the  author- 
ity of  the  government.     Reich  art  v.  Felps,  6  Wall.,  165. 

§  1 156.  Or  in  an  action  of  ejectment  brought  by  the  state  for  lands  claimed  by  it  as  school 
lands  under  the  laws  of  congress,  and  the  decision  of  the  state  court  is  ag^nst  the  state. 
State  of  Minnesota  v,  Bachelder,  1  Wall.,  116. 

§  1 157.  Also  in  an  action  for  the  recovery  of  land,  in  which  the  defense  set  up  is  that  the 
•confirmation  of  the  title  under  a  French  grant,  through  which  the  plaintiff  claims,  was  void 
for  want  of  jurisdiction  of  the  commissioners  who  issued  it,  and  that  another  patent,  issued 
at  such  confirmee's  request,  vested  the  title  in  his  heirs  at  law,  and  the  decision  of  the  state 
court  was  in  favor  of  the  defendant.     Maguire  v.  Tyler,  8  Wall.,  664. 

§  1 158.  Or  in  a  case  in  which  a  party  relies  upon  a  patent  of  the  United  States  as  conclu- 
sive of  his  right  to  the  land  in  suit,  and  also  upon  certain  acts  of  congress  as  making  his  title 
good,  and  the  state  court  decides  his  title  to  be  invalid.    Johnson  v.  Towsley,  13  Wall.,  80. 

§  1 1 59.  Also  in  an  action  to  recover  land,  where  the  record  shows  that  an  act  of  congress 
has  been  misconstrued  to  the  damage  of  the  plaintiff  in  error,  or  that  the  title  of  the  defend- 
ant in  error  has  been  sustained  by  a  law  of  the  state  which  is  i^pugnant  to  ^a  law  of  the 
United  States.    Wallace  v.  Parker,  6  Pet,  687. 

Jc,  Eights  Claimed  under  an  Act  of  Congress. 

BuMiiARY— Decwion  in  favor  of  riglit,  §  1160. —  It  must  appear  that  an  act  of  concjresH  was 
in  question,  §  1161. —  Whether  a  political  body  tvas  a  state,  §  11Q2,^  3Iisconstr action  of 
act  of  congress,  §  UQS.— -Right  to  sue  on  marshaTs  bond,  §  1164.— P/ea  of  limitation, 
§1165.— Parfj/  must  claim  under  an  act  of  congress,  §  1166. — Rights  under  a  contract, 
§  1167.—  Claim  tJiat  the  transaction  was  in  violation  of  an  act  of  congress,  §  1168. 

g  1160.  Where  a  state  court  decides  in  favor  of  the  validity  of  a  right  claimed  under  an 
act  of  congress,  the  supreme  court  has  no  jurisdiction.    Scott  v.  Jones,  gg  1169-1174. 
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S  1161.  Where  it  does  not  api>ear  what  acts  of  congress  were  in  question,  or  that  an  act  of 
congress  was  decided  against  by  the  state  court,  the  supreme  court  has  no  jurisdiction.     Ibid, 

%  1162.  Under  the  judiciary  act  the  supreme  court  has  jurisdiction  only  to  examine  into  the 
validity  of  a  statute  of  a  state.  It  cannot  pass  upon  the  question  whether  a  political  body 
which  enacted  a  certain  law  was  at  the  time  a  state  or  not.  (McLean  and  Nelson,  JJ.,  dis- 
sented.)   Ibid. 

§1163.  It  is  not  every  misconstruction  of  an  act  of  congress  by  a  state  court  that  ^^ill  ^ve 
the  supreme  court  jurisdiction.  It  is  where  the  party  claims  some  title,  right,  privilege  or 
exemption  under  an  act  of  congress,  and  the  decision  is  against  such  right,  title,  privilege  or 
exemption.    Montgomery  v,  Hernandez,  §§  1175^1179. 

g  1 1 64.  The  supreme  court  cannot  re-examine  a  decision  of  a  state  court  to  the  effect  that 
the  person  injured  may  sue  for  a  breach  of  a  marshal's  bond.    Ibid. 

§  1165.  Where,  in  a  suit  on  a  marshal's  bond,  the  defendant  pleaded  the  statute  of  limitations 
as  an  exemption,  and  the  state  court  found  against  him,  the  supreme  court  had  jurisdiction 
to  review  the  decision.    Ibid. 

g  1166.  To  give  the  supreme  court  jurisdiction  the  party  must  claim  a  right  or  title  under  an 
act  of  congress  :  it  is  not  enough  that  the  state  court  finds  against  a  defense  that  the  contract 
was  in  violation  of  an  act  of  congress.    Walworth  v.  Kneeland,  §§  1180,  1181. 

§  1 167.  So,  also,  where  the  rights  of  the  parties  are  to  be  determined  by  a  construction  of 
the  contract,  the  question  is  one  exclusively  for  the  state  court.    Ibid. 

§  1 1 68.  Where  a  defendant  sets  up  the  defense  that  the  transaction  between  him  and  the 
plaintiff  was  in  violation  of  an  act  of  congress,  the  supreme  court  has  no  jurisdiction.  Udell 
t;.  Davidson,  §§  1182,  1188. 

[Notes.— See  §§  1184-1187.] 

SCX>TT  V.  JONES. 

(5  Howard,  848-382.    1846.) 

Erbor  to  the  Supreme  Court  of  Michigan. 

For  a  full  statement  of  the  facts  of  this  case,  see  t^e  dissenting  opinion  of 
Mb.  Justicb  McLean. 

Opinion  by  Mb.  Jubtiob  Woodbuby. 

I  am  instructed  by  the  court  to  say,  its  opinion  in  this  case  is,  that  it  pos- 
sesses no  jurisdiction  over  the  questions  submitted.  Ko  other  point  is  decided 
by  us,  though  others  of  much  interest  are  involved  in  the  merits  respecting  the 
due  organization  of  states  under  our  political  system,  and  the  effect  which  their 
admission  into  the  Union  by  congress  has  on  the  validity  of  their  previous  pro- 
ceedings. Some  contend  that,  when  these  matters  properly  arise  in  a  cause, 
they  are  mere  political  questions  to  be  settled  by  the  action  of  the  other  de- 
partments of  the  government,  and  not  to  be  re-examined  here.  Barclay  v,  Rus- 
sell, 3  Ves.,  429;  The  Nabob  of  Arcots'  Case,  3  Bro.  Ch.,  292;  Foster  et  al.  v. 
Neilson,  2  Pet.,  309;  The  Cherokee  Nation  v.  Georgia,  5  Pet.,  20;  Ehode  Island 
V.  Massachusetts,  12  Pet.,  730,  736,  738;  Garcia  v.  Lee,  12  Pet,  517,  518.  And 
it  is  argued  that  the  acknowledgment  of  a  domestic  state  is  like  the  recognition 
of  the  independence  or  existence  of  a  foreign  state,  and  the  latter  is  well  known 
to  preclude  any  further  inquiry  by  the  judicial  tribunals  into  the  fact  of  their 
due  organization.  See  on  this,  5  Pet,  50,  59;  2  Cranch,  241;  3  Wheat,  634; 
4  ibid.,  64.  It  is  further  contended,  that  if  a  state  be  recognized  or  admitted 
into  the  Union  under  a  particular  form  of  government  or  constitution,  this,  of 
necessity,  implies  that  such  organic  arrangement  is  to  be  treated  as  valid  from 
its  creation,  and  the  previous  legislation  under  it  is  to  be  considered  as  done  or 
performed  by  a  competent  authority.  But  we  do  not  find  it  a  duty  to  decide 
any  of  these  delicate  and  important  questions,  considering  the  situation  of  the 
record  in  this  action  and  the  preliminary  points  which  arise  on  it,  and  which 
must  first  be  disposed  of. 

This  being  a  writ  of  error  to  a  state  court,  sued  out  with  a  view  to  reverse 
its  decision  in  a  case  of  ejectment  between  these  parties,  the  only  authority  and 
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the  only  ground  for  our  interference  with  the  decisions  of  the  state  tribunals  is, 
in  substance,  that  they  have  overruled  some  right  or  defense  set  up  under  an 
act  of  congress,  or  treaty,  or  constitution  of  the  United  States.  14  Pet.,  46, 
.353;  12  ibid.,  66;  Williams  v.  Norris,  12  Wheat,  124.  The  principle  under 
which  the  judiciary  act  of  1789  allows  this  interference  of  ours  in  the  relations 
between  the  two  governments,  always  of  so  sensitive  and  responsible  a  char- 
acter, is  that  no  government  can  be  efficient  or  just  without  the  means  of  self- 
protection,  and  hence,  that  thosa  who  act  under  it,  or  claim  rights  beneath  the 
shield  of  its  laws,  should,  within  its  own  territory,  be  able  to  appeal  to  its  own 
tribunals  for  relief,  whenever  their  claims  under  it  are  decided  against  in 
the  courts  of  the  states.  But  prejudices  here  are  to  be  guarded  against  as  well 
as  there,  and  hence  the  paramount  rule  of  construction  in  all  cases  of  this  kind 
ought  to  be,  not  to  interfere  at  all,  unless  the  decision  is  shown  to  come  clearly 
within  the  letter  and  spirit  of  the  act  of  congress  permitting  an  appeal,  and, 
when  interfering,  not  to  overrule  the  judgment  of  the  state  court  unless  clearly 
erroneous. 

Firstly,  then,  is  there  a  proper  case  presented  here  for  our  interference  at  all? 
Three  instances  are  enumerated  in  the  judiciary  act  in  which  a  writ  of  error 
lies  to  a  state  court,  e.  g.,  1.  "  Where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity.  2.  Or  where  is  drawn  in  question  the  valid- 
ity of  a  statute  of,  or  authority  exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  validity.  3.  Or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty  or 
statute  of,  or  commission  held  under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege  or  exemption  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  said  constitution,  treaty,  statute  or  commission.'* 
1  Stats,  at  Large,  85,  §  25. 

§  1 1 69.  Where  a  state  court  decides  in  favor  of  the  validity  of  a  right  or  claim 
under  an  act  of  congress^  this  court  lias  no  jurisdiction. 

A  claim  is  made  to  sustain  this  writ  and  our  jurisdiction  under  the  first  speci- 
fication, because  an  authority  was  set  up  by  the  original  plaintiffs,  that  the  deed 
to  the  Young  Men's  Society  was  good  under  the  acts  of  congress,  and  this  was 
excepted  to  by  the  defendant.  But  that  cannot  be  made  the  subject  of  a  writ 
of  error,  because  the  state  court  decided  in  favor  of  its  validity.  Gordon  v. 
Caldcleugh  et  al.,  3  Cranch,  268 ;  Walker  v.  Taylor  et  al.^  5  How.,  64. 

§  1170.  Where  it  does  not  appear  what  acts  of  congress  were  in  question  in^  or 
that  an  act  of  congress  was  decided  against  hy^  the  state  courts  this  court  has  no 
jurisdiction. 

Another  decision,  which  was  n^ade  by  the  state  court  against  the  right  set 
up  by  the  original  defendant  under  acts  of  congress  in  respect  to  his  title,  is  at- 
tempted to  be  made  a  subject  for  re-examination  under  this  writ.  But  it  can- 
not be,  for  two  reasons.  One  is,  it  does  not  appear  what  acts  of  congress  are 
referred  to;  and  the  other  is  the  probability,  on  the  face  of  the  record,  not  that 
such  acts  were  decided  against,  but  only  that  the  evidence  adduced  in  relation 
to  the  right  set  up  under  them  was  overruled.  Consequently,  nothing  remains 
under  which  to  claim  jurisdiction,  except  the  second  specification  in  the  judi- 
ciary act.  It  is  contended  that  the  objection  which  was  made  in  this  case  to 
the  validity  of  a  statute  of  the  state,  on  the  ground  that  the  legislature  were 
not  competent  or  duly  organized  under  acts  of  congress  and  the  constitution,  so 
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as  to  pass  valid  statutes,  and  which  was  overruled,  comes  within  that  specifi- 
cation. 

§  11  ?!•  TJ ruler  the  judiciary  act  this  court  ha^  jurisdiction  only  to  re-^asamine 
the  statute  of  a  state  as  therein  specified  \  it  cannot  pass  upon  the  qiustion  whether 
a  political  body  which  enacted  a  certain  law  was  al  the  time  a  state  or  not. 

The  fiirst  difficulty  interposed  against  this  point  is  that  the  plaintiffs  in  error 
do  not  in  the  record  specify  what  parts  of  the  constitution  or  act  of  congres 
they  consider  to  have  been  overruled  by  the  state  court,  nor  in  terms  that  any 
parts  of  either  were  so  overruled.     The  course  pursued  here  is  a  looser  mode 
of  stating  exceptions  than  is  customary,  and  could  hardly  be  sustained  if  it  did 
not  appear  on  the  record  that  the  competency  of  the  legislature  of  the  state  of 
Michigan  to  pass  certain  laws  was  in  fact  called  directly  in  question,  and  the 
validity  of  them  contested,  on  the  ground  that,  when  the  laws  passed,  the  ter- 
ritorial government  over  Michigan  was  still  in  force,  and  the  nevv  state  govern- 
ment had  not  been  duly  organized.     And  it  seems  to  have  been  admitted  on 
both  sides  that  this  objection  was  urged;  and  it  is  difficult  to  conjecture  anv 
other  ground  for  such  an  objection  to  the  competency  and  power  of  the  new 
state  government,  unless  founded  on  its  non-conformity  to  the  existing  acts  of 
congress  as  to  the  territory,  and  the  clause  in  the  constitution  for  the  admission 
of  new  states.     The  argument  was  a  fair  one,  that,  as  the  territorial  govern- 
ment was  still  in  operation  in  Michigan  for  some  purposes,  no  new  political 
organization  could  take  place  within  its  limits  which  was  capable  of  passing 
valid  laws  or  charters  of  incorporation  without  a  previous  sanction  by  congress, 
under  the  third  article  of  the  constitution.    There  probably  is.  enough  in  this 
record  to  show  that  such  questions  were  raised,  and  that  the  state  court  decided 
against  the  validity  of  the  objections,  and  under  tliis  view  and  the  authorities 
of  the  following  cases,  we  shall  then  treat  this  exception  as  sufficiently  set  out 
in  the  record.     Coons  et  al.  v.  Gallager,  15  Pet.,  18 ;  Williams  v.  Norris,  12 
Wheat.,  117;  McBride  v.  Hoey,  11  Pet.,  167;  Crowell  v.  Randell,  10  Pet.,  368; 
M'Kinney  v.  Carroll,  12  Pet.,  70;  5  Pet.,  248.     But  the  exception,  if  well 
stated,  applies  to  nothing  except  the  validity  of  the  particular  statute  that  in- 
corporated the  Young  Men's  Society,  under  which  Jones,  the  original  plaintiff, 
claims.     Nor  does  it  question  the  validity  of  that  statute  on  account  either  of 
its  terms  or  subject  matter,  but  the  inability  or  incompetency  of  its  makers  as 
a  political  body  to  pass  any  statute  whatever.     Now,  to  ascertain  whether  such 
an  objection  can  come  within  the  true  meaning  of  the  judiciary  act,  it  will  be 
necessary  to  look  at  the  language  as  well  as  obvious  design  of  the  latter  in 
conferring  this  searching  and  overshadowing  power  of  revision  over  the  state 
tribunals.     As  before  suggested,  it  was  to  prevent  partiality  in  them  against 
the  authority  and  agents  of  the  general  government;  to  hold  the  protecting 
supervision  in  respect  to  its  own  constitution,  treaties  and  acts  of  congress,  for 
purposes  of  self-preservation  and  self-defense;  and  finally,  to  insure  uniformity 
in  the  construction  and  operation  of  them  over  the  whole  Union. 

§  1172.    Validity  of  state  statutes. 

Hence,  two  things  must  unite,  in' order  to  justify  it.  There  must  be  an  act 
of  solemnity  and  importance,  such  as  a  statute,  and  that  statute  must  be  by  a 
state,  a  member  of  the  Union  and  a  public  body  owing  obedience  and  conform- 
ity to  its  constitution  and  laws.  This  seems  to  have  been  settled  by  this  court 
as  to  the  meaning  of  the  word  "state,"  where  empowering  one  to  bring  an 
action.  It  must  be  a  member  of  the  Union.  Cherokee  Nation  v,  Georgia, 
5  Pet.,  18.    And  it  is  not  enough  for  it  to  be  an  organized  political  body  within 
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the  limits  of  the  Union.  In  conformity  with  this,  where  it  is  required  that  a 
party  should  be  a  citizen  of  a  different  "  state,"  in  order  to  give  a  circuit  court 
jurisdiction,  it  has  been  held  it  is  not  suflBcient  to  be  a  citizen  of  the  District  of 
Columbia  (Hartshorn  v.  Wright  et  al.^  Peters'  C.  C,  64;  Hepburn  et  ah  v. 
Elizey,  2  Cranch,  445),  or  citizen  of  a  territor}'^  (New  Orleans  v.  Winter, 
1  Wheat.,  91),  but  the  party  must  belong  to  a  state  in  the  Union,  one  of  the 
members  of  the  confederacy.  Chief  Justice  Marshall,  in  Hepburn  et  al.  v,  Eli- 
zey. Indeed,  it  has  been  settled  also,  that  a  law  passed  by  Virginia,  before  the 
government  of  the  Union  took  effect,  cannot  be  examined  and  decided  upon 
under  this  clause  of  the  judiciary  act.  O  wings  v.  Speed  et  al.,  5  Wheat.,  420. 
The  words  of  this  clause  also  appear  to  be  such  as  to  admit  of  no  other  con- 
struction than  that  the  statute  is  a  measure  by  a  body  confessedly  a  state. 
They  are:  "Where  is  drawn  in  question  the  validity  of  a  statute  of,  or  author- 
ity exercised  under,  any  state,"  etc.  Beside  this  apparent  recognition,  that 
nothing  is  to  be  examined  which  does  not  apply  to  what  is  contained  in  a  stat- 
ute, and  that  passed  by  a  state,  the  evil  to  be  remedied  and  guarded  against 
was  connected  merely  with  the  subject  matter  of  statutes,  and  not  with  the 
political  competency  of  their  makers.  The  fears  were,  from  the  reasons  just 
enumerated,  that,  through  some  inadvertence,  if  not  design,  a  state  might 
legislate  against  some  part  of  the  constitution,  or  a  treaty,  or  an  act  of  con- 
gress, and  might  trench  upon  matters  not  within  its  province,  nor  belonging  to 
its  internal  concerns,  but  belonging  to  congress,  and  which,  by  express  terms  or 
necessary  implication,  were  forbidden  to  be  acted  on  by  the  state  governments. 
Such  being  the  evil  or  danger,  it  precludes  the  idea  that  this  clause  in  the 
judiciary  act  had  any  reference  to  the  fact  that  public  bodies,  which  had  not 
been  duly  organized  and  not  been  admitted  into  the  Union,  would,  as  states, 
undertake  to  pass  laws,  without  being  empowered  to  do  it,  which  might  en- 
croach on  the  Union  or  its  granted  powers,  and  hence  should  be  thus  guarded 
against.  Such  conduct  by  such  bodies,  if  not  situated  within  the  territory  of 
the  Union,  would  be  a  foreign  affair,  and  not  within  the  cognizance  of  any  of 
the  departments  of  this  government,  unless  so  interfering  with  its  rights 
as  to  call  for  the  political  exercise  of  the  executive  and  legislative  authority 
over  our  foreign  relations. 

§  1178.  Validity  of  statiitea  enacted  hy  a  hody  not  organized  as  a  state. 

Again,  such  conduct  by  bodies  situated  within  our  limits,  unless  by  states 
duly  admitted  into  the  Union,  would  have  to  be  reached  either  by  the  power  of 
the  Union  to  put  down  insurrections,  or  by  the  ordinary  penal  laws  of  the  states 
or  territories  within  which  these  bodies  unlawfully  organized  are  situated  and 
acting.  While  in  that  condition  their  measures  are  not  examinable  at  all  by  a 
writ  of  error  to  this  court,  as  not  being  statutes  by  a  state  or  a  member  of  the 
Union.  And  after  such  bodies  are  recognized  as  having  been  duly  organized 
and  are  admitted  into  the  Union,  if  they  ever  be,  the  judicial  tribunals  of  the 
general  government,  which  acquiesces  in  the  political  organization  that  has 
been  professing  to  pass  statutes,  and  which  admits  it  as  a  legal  and  competent 
state,  must  treat  its  statutes  passed  under  that  organization  as  they  would  the 
statutes  of  any  other  state,  within  the  meaning  and  spirit  of  the  judiciary  act. 
And  if  so,  we  must  inquire  only  into  the  validity  of  their  subject  matter,  and 
not  as  to  the  new,  any  more  than  the  old  states,  ever  suppose  that  the  question 
of  their  political  competency  or  power  to  pass  statutes  at  all,  was  an  inquiry  in-  • 
tended  to  be  placed  under  our  consideration  and  decision  by  the  twenty-fifth 
section  of  the  judiciary  act.    It  follows,  then,  that  a  statute  passed  by  a  politi-- 
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oal  body,  before  its  admission  into  the  Union,  seems  either  not  to  be  one  aader 
the  cognizance  of  the  Union  or  its  judicial  tribanals,  by  means  of  §  25  of  the 
judiciary  act,  unless  re-enacted  or  adopted  after  becoming  a  state  (3  How.,  482) ; 
then  it  is  treated  like  the  statute  of  any  state,  or  the  admission  of  the  state 
into  the  Union  by  congress,  subsequently  with  the  constitution  and  political 
organization  under  which  the  statute  was  passed,  must  bring  it  under  our  con- 
sideration as  a  statute  passed  by  the  state  —  a  competent  state  —  leaving,  as  in 
other  cases,  merely  its  subject  matter  to  be  examined,  in  order  to  see  if  it  vio- 
lates or  not  any  acts  or  provisions  of  the  general  government. 

The  question  of  their  competency  is  not,  however,  thus  made  a  closed  one, 
but  may  be  discussed  before  the  proper  political  tribunals.  And  where,  under 
particular  laws,  their  competency  is  not  conceded,  it  may  come  under  the  con- 
sideration and  decision  of  the  state  courts  and  probably  of  those  of  the  United 
States.  All  we  decide  in  this  instance  is,  that  it  is  not  one  of  the  grounds  for 
our  re-examination  of  decisions  on  it  under  the  judiciary  act.  And  it  is  no  more 
objectionable  to  shut  out  such  a  question  from  revision  in  that  way,  than 
numerous  others  which  are  not  included  either  in  the  words  or  object  of  that 
act.  Indeed,  there  were,  and  still  are,  some  of  the  highest  motives  of  expedi- 
ency and  sound  public  policy  not  to  entangle  this  court  with  the  reconsidera- 
tion in  this-  way  of  a  matter  so  purely  political  and  often  so  full  of  party 
agitation.  It  is  pretty  strong  evidence  that  this  view  of  the  judiciary  act,  and 
our  duties  under  it,  must  be  the  correct  one,  when,  on  full  examination  of  the 
precedents,  no  case  can  be  found  where  an  objection  of  this  character  to  a  stat- 
ute of  a  state  has  ever  been  sustained,  or  deemed  even  a  proper  ground  for  ex- 
ception below,  and  afterwards  brought  under  the  revision  of  this  court  by  a 
writ  of  error.  The  case  of  O wings  v.  Speed  et  al.y  5  Wheat.,  421,  before  cited, 
comes  nearest  to  this.  Taking  it  for  granted,  then,  we  have  shown  that  the 
revision  in  a  case  like  this  must  be  of  a  *^ statute,"  and  a  statute  of  a  ''state," 
and  not  of  a  territory,  or  corporation,  college  or  unacknowledged  political  body, 
and  considering  these  as  concessions,  or  admitted  data,  before  the  jurisdiction 
arises  to  issue  a  writof  error,  and  look  into  the  subject  matter  of  such  statute,  in 
order  to  ascertain  whether  in  its  terms  or  operation  it  runs  counter  to  the  powers 
of  the  general  government,  and  that  it  is  acknowledged  on  both  sides,  there  is 
nothing  exceptionable  in  the  subject  matter  of  this  statute,  it  follows  that  there 
is  nothing  to  revise  or  correct  which  is  within  the  purview  of  the  judicial 
functions  of  the  general  government  under  the  judiciary  act. 

Let  the  writ  of  error  be  dismissed  for  want  of  jurisdiction. 

Dissenting  opinion  by  Mb.  Justice  McLean,  Nelson,  J.,  concurring. 

I  think  there  is  jurisdiction  in  this  case.  The  Detroit  Young  Men's  Society, 
in  their  corporate  capacity,  brought  an  action  of  ejectment  against  Scott  and 
Boland  to  recover  possession  of  the  lot  in  question-  The  deed  under  which 
the  lessors  of  the  plaintiff  claimed  was  dated  the  1st  Jul}^  1836,  and  was  signed 
by  three  judges  of  the  territory  of  Michigan.  In  making  the  conveyance,  the 
judges  acted  under  a  law  of  congress  of  the  21st  April,  1806.  As  regards  this 
question,  it  is  not  important  to  examine  the  execution  of  this  trust.  On  the 
trial  it  was  proved  "  that  a  legislature  of  the  state  of  Michigan,  duly  elected 
and  returned,  was  organized  and  duly  qualified  under  the  constitution  of  the 
state  of  Michigan  on  the  3d  November,  1835;  and  that  Stevens  T.  MasoUj  hav- 
ing been  duly  elected  and  returned,  was  on  the  same  day  qualified  as  governor, 
etc.    That  the  act  entitled:  ^  An  act  to  incorporate  the  members  of  the  Detroit 
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Yontig  Men's  Society,'  was  approved  26th  March,  1836.^  It  was  proved,  by 
reputation,  that  John  S.  Homer  purported  to  act  as  territorial  governor  of 
Michigan  until  some  time  in  the  year  1836,  and  that  George  Morell  and  Koss 
Wilkins  acted  as  judges  until  June  of  that  year.  That  a  session  of  the  terri-^ 
tonal  court  was  held  on  the  first  Monday  of  January,  1837.  The  state  of 
Michigan  was  admitted  into  the  Union  by  the  act  of  the  26th  January,  1837. 
-5  Stats,  at  Large,  144. 

On  the  trial  the  counsel  moved  the  court  to  instruct  the  jury  that  the  act  "to 
incorporate  the  members  of  the  Detroit  Young  Men's  Society,"  was  not  of 
binding  force,  "  unless  the  jury  should  find  that  the  state  government  of  the 
state  of  Michigan  was,  at  the  time  of  the  passing  and  approval  of  said  act, 
•established,  and  in  full  and  legal  force  and  operation."  The  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789  provides  "  that  a  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity  of  a  state  in  which  a  decision  in 
the  suit  could  be  had,  where  is  drawn  in  question"  "the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties  or  laws  of  the  United  States,  and  the  decis- 
ion is  in  favor  of  such  their  validity,"  may  be  re-examined  in  this  court  by  a 
writ  of  error.  This  act  of  incorporation  was  given  in  evidence  as  a  part  of 
the  plaintiff's  title ;  and  on  the  validity  of  the  act  his  right  to  a  recovery  de- 
pended. The  deed  having  been  made  to  the  lessors  of  the  plaintiff  as  corpora- 
tors, they  could  recover  only  in  that  capacity.  The  validity  of  this  statuCe  was 
questioned,  as  appears  from  the  record,  on  the  ground  that  it  was  passed  before 
the  state  was  admitted  into  the  Union;  and  the  court  held  that  the  statute  was 
valid.  By  the  constitution  congress  has  power  to  admit  into  the  Union  "  new 
-states."  The  time  of  admission  is  a  question  of  law,  and  not  a  political  ques- 
tion. At  the  present  term  we  have  had  occasion  to  decide  the  date  of  the  ad- 
mission into  the  Union  of  the  states  of  Florida  and  Iowa. 

§  1174:.  Where  a  stattcte  is  passed  by  a  hody  purporting  to  he  a  state  govemr- 
merit,  but  while  Vie  territorial  government  is  stiU  in  force^  and  the  state  court 
decides  in  favor  of  the  validity  of  such  stcUutCy  the  supreme  court  has  ju?*isdic- 
Hon. 

The  above  facts  present  the  very  case  provided  by  the  statute  for  the  exer- 
•olse  of  jurisdiction  by  this  court.  A  right  was  set  up  under  the  statute  of  a 
state,  and  that  statute  was  alleged  to  be  repugnant  to  the  constitution  and  laws 
ot  the  United  States;  and  the  decision  of  the  state  court  was  in  favor  of  the 
validity  of  such  statute.  No  case,  it  would  seem,  oould  arise  more  completely 
within  the  letter  and  spirit  of  the  twenty-fifth  section.  It  is  said  that  the  act, 
upon  its  face,  does  not  purport  to  be  repugnant  to  the  constitution  or  laws  of 
the  United  States.  If  this  be  admitted,  it  by  no  means  follows  that  the  act  is 
constitutional.  Whether  constitutional  or  not  must  be  determined  by  the  effect 
of  th6  a6t.  But  in  my  judgment  this  act  is  repugnant  to  the  constitution  and 
laws  of  the  Union.  Michigan  was  an  organized  territory  of  the  United  States. 
Its  governor,  judges  and  all  other  territorial  officers  were  in  the  discharge  of 
their  various  functions.  The  sovereignty  of  the  Union  extended  to  it.  Under 
these  circumstances  the  people  of  Michigan  assembled  by  delegates  in  conven- 
tion, and  adopted  a  constitution,  and  under  it  elected  members  of  both  branches 
of  their  legislature,  governor  and  judges,  and  organized  the  state  government. 
No  serious  objection  need  be  made,  in  my  judgment,  to  the  assemblage  of  the 
people  in  convention  to  form  a  constitution,  although  it  is  the  more  regular 
and  customary  mode  to  proceed  under  the  sanction  of  an  act  of  congress.    Bat 
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until  the  state  shall  be  admitted  into  the  Union  by  act  of  congress  the  terri- 
torial  government  remains  animpaired. 

No  act  of  the  people  of  a  territory,  without  the  sanction  of  congress,  can 
change  the  territorial  into  a  state  government  The  constitution  .requires  the 
assent  of  congress  for  the  admission  of  a  state  into  the  Union;  and  ^'  the  United 
States  guaranty  to  every  state  in  the  Union  a  republican  form  of  government."^ 
Hence  the  necessity  in  admitting  a^tate  for  congress  to  examine  its  constitu- 
tion. The  act  "  to  incorporate  the  members  of  the  Detroit  Young  Men's  So- 
ciety "  was  the  exercise  of  sovereign  power, —  a  power  totally  repugnant  to  the 
sovereignty  of  the  Union  in  its  territorial  form.  Until  the  26th  of  January, 
1837,  Michigan  was  not  admitted  into  the  Union  and  recognized  as  a  state. 
Whatever  effect  this  admission  may  have  by  way  of  relation  on  the  exercise  of 
the  political  powers  of  the  state  prior  to  that  time  is  not  now  a  question.  The 
question  of  jurisdiction  relates  to  the  time  the  act  was  passed,  and  its  validity. 
This  act  of  incorporation  was  repugnant  to  the  constitution  of  the  United 
States  under  which  the  territorial  government  was  organized.  It  was  repug- 
nant to  the  laws  of  congress  which  formed  that  organization.  It  was  an  ex- 
ercise of  sovereignty  incompatible  with  the  sovereignty  of  the  Union  in  all  its 
legal  forms.  And  this  act  was  declared  by  the  supreme  court  of  Michigan  to 
be  valid.     I  cannot  conceive  of  a  clearer  case  for  jurisdiction. 

In  Holmes  v.  Jennison,  14  Pet.,  540,  the  governor,  in  the  exercise  of  a  sup- 
posed power  in  the  state,  directed  a  fugitive  from  justice,  claimed  by  the  Cana- 
dian government-,  to  be  delivered  up;  and  the  supreme  court  of  that  state^ 
having  brought  the  accused  before  it  by  a  habeas  corpus^  remanded  him  to  cus- 
tody. This  court,  under  the  twenty-fifth  section,  took  jurisdiction  of  the  case^ 
on  the  ground,  in  the  language  of  the  chief  justice,  ^'  that  the  exercise  of  the 
power  in  question  by  the  states  is  totally  contradictory  and  repugnant  to  the 
power  granted  to  the  United  States."  And  again  he  says :  "  All  ihe  powers 
which  relate  to  our  foreign  intercourse  are  confided  to  the  general  govern- 
ment." '^  If  there  was  no  prohibition  to  the  states,  yet  the  exercise  of  such  a 
power  on  their  part  is  inconsistent  with  the  power  upon  the  same  subject  con- 
ferred on  the  United  States."  Now,  in  the  case  of  Holmes  there  was  no  power 
to  surrender  the  fugitive  in  the  federal  government,  as  such  power  was  not  con- 
ferred by  the  laws  of  nations,  but  must  be  given  by  a  treaty,  or  hj  reciprocal 
legislation.  Still,  as  the  foreign  intercourse  was  vested  in  the  general  govern- 
ment, no  part  of  it  could  be  exercised  by  the  states,  without  conflicting  with 
the  federal  power.  Now,  the  conflict  of  power  in  the  case  under  consideration 
is  clear  and  direct.  The  two  sovereignties  of  the  state  and  the  territorial 
government  cannot  exist  at  the  same  time  within  the  same  limits.  The  terri- 
torial government  exists  in  full  vigor  until  it  is  abolished  by  the  admission  of 
the  state.  There  was,  then,  a  direct  and  irreconcilable  repugnance  in  the  ex- 
ercise of  the  sovereign  power  by  the  state  so  long  as  the  federal  authority  was 
exercised  in  the  territory. 

MONTGOMERY  v.  HERNANDEZ. 
(13  Wheaton,  129-184.    1827.) 

Opinion  by  Mr.  Justice  Tbimble. 

Statement  of  Facts. —  This  case  is  brought  up,  by  writ  of  error,  from  the 
highest  court  of  law  of  the  state  of  Louisiana. 

The  case  is,  that  the  defendants  in  error  instituted  a  suit,  in  their  own  names, 
in  the  district  court  of  the  state  for  the  first  judicial  district^^upon  the  bond 
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given  by  Michael  Eeynolds  to  the  United  States,  as  marshal  of  the  district  of 
Louisiana,  conditioned  to  be  void  upon  his  "  well  and  faithfully  executing  the 
duties  of  his  said  oflBce;"  and  the  plaintiff  in  error  having  executed  the  bond, 
as  one  of  the  marshals  sureties,  ana  the  marshal  having  since  died,  the  suit  was 
brought  against  the  plaintiff  in  error  and  the  said  Eeynolds'  personal  repre- 
sentative. The  breach  of  the  condition  of  the  bond  alleged  is,  that,  by  the 
order  of  the  district  court  of  the  United  Stty^es  for  the  district  of  Louisiana,  in 
a  suit  in  admiralty,  wherein  the  defendants  in  error  were  libelants  against  the 
schooner  Estrella  and  her  cargo,  the  vessel  and  cargo  were  directed  by  the  court 
to  be  sold  by  the  marshal,  and  the  proceeds  of  the  sale  held  by  the  marshal, 
subject  to  the  order  of  the  court;  that  the  marshal,  in  pursuance  of  that  order, 
sold  the  vessel  and  cargo,  and  received  the  money ;  that  the  court  of  admiralty, 
by  its  final  decree  in  jthe  cause,  directed  the  vessel  and  cargo,  or  the  proceeds 
thereof,  to  be  restored  to  the  libelants ;  and  that  the  marshal  had  failed  to  pay 
over  to  the  libelants  $3,126,  part  of  the  proceeds,  as  was  his  duty,  under  the 
final  order  and  decree  of  the  court.  The  suit  having  been  commenced  and 
prosecuted  by  petition,  according  to  the  practice  of  the  civil  law  which  prevails 
in  Louisiana,  the  respondent,  Montgomery,  put  in  his  answer,  admitting  the 
execution  of  the  bond,  but  insisting  that,  as  the  bond  was  executed  to  the 
United  States,  and  the  defendants  in  error  no  parties  to  it,  they  had  no  right  or 
interest  in  the  bond,  and  could  not  sue  for  a  breach  of  the  condition  thereof, 
and  denying  the  breaches  alleged  in  the  petition.  By  a  supplemental  answer, 
in  the  nature  of  a  plea  of  the  act  of  limitations,  Montgomery  alleged,  if  any 
breach  had  taken  place,  that  more  than  six  years  had  intervened  since  the  cause 
of  action,  before  the  institution  of  the  suit. 

The  record  states  that  the  jury  sworn  in  the  cause,  after  hearing  testimony, 
and  receiving  a  charge  from  the  court,  returned  a  verdict  for  the  defendants 
in  error  for  the  sum  of  $3,126;  for  which  sum  judgment  was  rendered  upon 
the  verdict  in  their  favor.  From  this  judgment  Montgomery  appealed  to  the 
supreme  court  of  the  state,  where  the  judgment  of  the  district  court  was 
affirmed;  and  this  judgment  is  sought  to  be  reversed  in  this  court  upon  the 
present  writ  of  error.  On  the  trial  of  the  cause  in  the  district  court,  Mont- 
gomery objected  to  the  admission,  as  testimony  to  the  jury,  certain  documents 
purporting  to  be  accounts  of  the  marshal's  sales  of  the  Estrella  and  cargo ;  and 
his  objections  being  overruled,  he  excepted  to  the  opinion  of  the  court  admit- 
ting the  papers  offered ;  and  his  exception  was  sealed  and  made  part  of  the 
record. 

§  1175.  Appellate  juriadtction  ovet*  state  courts.  Cannot  re-examine  whole 
case. 

The  appellate  jurisdiction  of  this  court,  in  cases  decided  in  the  state  courts, 
is  very  special  and  limited  in  its  character.  By  the  twenty-fifth  section  of  the 
judiciary  act,  made  in  pursuance  of  the  constitution,  it  is  provided:  "  That  a 
final  judgment  or  decree,  in  any  suit  in  the  highest  court  of  law  or  equity  of 
a  state  in  which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  their  validity ;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority  exercised  under,  any  state, 
on  the  ground  of  their  being  repugnant  to  the  constitution,  treaties  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their  validity;  or  where 
is  drawn  in  question  the  construction  of  any  clause  of  the  constitution,  or  of  a 
treaty  or  statute  of,  or  commission  held  under,  the  United  States,  p^nd  the  de- 
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<u«on  is  against  the  title,  right,  privilege  or  exemption  specially  set  up  by 
either  party,  under  such  clause  of  the  constitution,  treat}%  statute  or  commis- 
sion, may  be  re-examined  and  reversed  or  affirmed  iii  the  supreme  court  of  the 
United  States."  Under  these  provisions  w6  have  no  authority  to  re-examine 
tlie  whole  case.  We  can  re-examine  so  much  and  sach  parts  of  it  only  as  come 
within  some  one  or  the  other  of  the  classes  of  questions  enumerated  in  the  act 
of  congress,  and  so  much  of  the  case  as  must  necessarily  be  decided  to  arrive 
at  such  question. 

§  1176.  Th&  supreme  court  cannot  examine  every  misconstruction  of  an  act  of 
congress. 

It  has  been  insisted,  for  the  plaintiff  in  error,  that  the  question  raised  upon 
the  record,  whether  Hernandez,  not  being  a  party  to  the  marshal's  bond  given 
to  the  United  States,  could  maintain  a  suit  upon  it  in  his  own  name  only,  with- 
out suing  in  the  name  of  the  United  States,  for  his  use,  is  a  question  which  can 
be  re-examined  in  this  court.  We  are  not  of  that  opinion.  It  is  not  every 
misconstruction  of  an  act  of  congress  by  a  state  court  that  will  give  this  court 
appellate  jurisdiction.  It  is  where  the  party  claims  some  title,  right,  privilege 
or  exemption  under  an  act  of  congress,  and  the  decision  is  against  such  rights 
title,  privilege  or  exemption. 

§  1  \ll.*The  supreme  court  cannot  re-examine  the  decision  of  a  state  court  on 
the  question  whether  or  not  suit  upon  a  inarshaPs  bond  sliovld  he  brought  in 
the  name  of  the  United  States^  to  the  ttse^  etc. 

In  this  case  the  plaintiff  in  error  did  not  and  could  not  claim  any  right,  title, 
privilege  or  exemption  by  or  under  the  marshal's  bond,  or  any  act  of  congress 
giving  authority  to  sue  the  obligors  for  a  breach  of  the  condition ;  or,  at  most, 
bis  claim  to  exemption  rests  upon  form,  and  not  substance,  as  the  law  ex- 
pressly charges  him,  and  the  objection  is  only  that  the  name  of  the  United  States 
should  have  been  inserted  for  the  use  of  the  plaintiff.  However  we  might  be  in- 
clined to  the  opinion  that,  regularly,  and  in  point  of  form,  the  suit  should  have 
been  in  the  name  of  the  United  States,  for  the  use  of  Hernandez^  we  have  no 
jurisdiction  or  authority  to  re-examine,  and  either  reverse  or  alfirm  the  decision 
of  the  state  court  on  that  ground. 

§  1 178.  The  supreme  court  has  Jurisdiction  to  review  the  jtidginent  of  a  state 
court  involving  an  act  of  congress  which  limits  the  period  during  which  suits 
may  he  brought  upon  the  bonds  of  marshals. 

The  only  part  of  the  case  over  which  we  can  rightfully  exercise  appellate 
jurisdiction  is  that  raised  by  the  supplemental  answer,  pleading  the  pre- 
scription or  bar  of  six  years,  in  which  the  party  claims  an  exemption,  under 
the  laws  of  the  United  States,  from  liability  as  surety  of  the  marshal;  the  de- 
cision in  the  state  court  being  against  the  exemption  so  specially  set  up  by 
him.  The  act  of  congress  passed  in  1806  (2  Stats,  at  Large,  374),  relating  to 
bonds  given  by  marshals,  enacts :  "  That  all  suits  on  marshals'  bonds,  if  the 
cause  of  action  has  already  accrued,  shall  be  commenced  and  prosecuted  w^itbin 
three  years  after  the  passage  of  this  act,  and  not  afterwards;  and  all  such  suits, 
in  case  the  right  of  action  shall  accrue  hereafter,  shall  bd  commenced  and 
prosecuted  within  six  years  after  the  said  right  of  action  shall  have  accrued, 
and  not  afterwards,"  etc.  IngersoU's  Dig.,  402.  It  is  obvious  that  whether 
this  act  of  congress  exempts  the  plaintiff  in  and  from  responsibility  or 
not,  must  depend  upon  the  time  when  the  right  of  action  accrued  to 
Hernandez  <fe  Co.,  for  any  injury  sustained  by  reason  of  the  marshal's  failure 
to  perform  his  duty.    It  was  the  duty  of  the  marshal,  under  the  order  of  the 
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ooart  of  admiralty  directing  bim  to  sell  the  Estrella  and  cargo,  and  bold  tbe 
proceeds  subject  to  the  future  order  of  the  court,  to  bring  the  money  into  court 
as  soon  as  received  by  him,  in  order  that  it  might  be  deposited  in  the  Branch 
Bank  of  the  United  States.  The  order  of  the  court  directing  the  marshal  to 
hold  tbe  proceeds  until  the  further  order  of  the  court,  can  only  be  construed  to 
mean  that  he  should  hold  them  in  the  manner  prescribed  by  law.  The  law 
directs  the  money  to  be  deposited  in  the  name  of  and  to  the  credit  of  the 
court ;  and  provides  that  the  money  so  deposited  shall  not  be  drawn  out  of 
bank  without  the  order  of  the  court.  The  object  of  the  law  was  to  prevent  the 
officers  of  the  court  from  holding  money,  in  such  cases,  in  their  own  hands,  and 
converting  it  to  their  own  use. 

§  1179.  The  right  of  action  on  a  marsJiaVs  bond  ordyoGcrues  where  there  haa 
been  a  breach  of  it.  Setting  property  and  holding  the  monet/  is  not  eicch  a  breach. 
It  is  only  complete  when  there  is  an  order  to  pay  it,  which  he  disobeys. 

It  was  only  a  partial  execution  of  the  precept  of  the  court  to  sell  the  vessel 
and  cargo;  its  mandate  was  not  faithfully  performed  until  the  proceeds  were 
brought  into  court  by  him,  in  order  to  be  deposited  according  to  law,  or  until 
he  paid  it  over  to  Hernandez,  as  directed  by  the  final  decree  and  order  of  court. 
The  marshal's  failure  to  hfing  in  the  money,  or  pay  it  over  to  Hernandez  & 
Co.,  was  a  violation  of  his  duty,  and  a  breach  of  the  condition  of  his  bond. 
The  supreme  court  of  the  state  decided,  that,  although  the  breach  of  the  con- 
dition of  the  bond  took  place  more  than  six  years  before  the  institution  of  this 
suit,  yet  the  plaintiiFs  right  of  action  did  not  accrue  within  the  six  years;  and 
that,  consequently,  the  act  of  limitations  constituted  no  bar  to  the  action.  This 
court  perfectly  accords  in  opinion  with  the  supreme  court  of  the  state.  If  it 
be  true  that  the  condition  of  the  bond  was  broken  at  the  time  the  marshal 
failed  to  bring  the  money  into  court  to.be  deposited  in  the  bank,  or  pay  it  over 
to  Hernandez  &  Co.,  and  if  it  be  true  that  the  breach  of  the  condition  of  the 
bond  was  to  the  injury  of  Hernandez  &  Co.,  yet  it  is  not  true  that  Hernan- 
dez &  Co.  had,  at  that  time,  any  right  of  action.  The  record  of  the  proceedings 
in  the  court  of  admiralty  shows  that  the  Estrella  and  cargo  were  sold,  and  the 
proceeds  received  by  the  marshal,  and  that  the  suit  was  finally  decided  in  the 
district  court  on  the day  of ,  1817;  by  which  final  decree  the  pro- 
ceeds were  ordered  to  be  paid  over  to  Hernandez  &  Co.  An  appeal  was  pre- 
sented f i^m  that  decree  in  this  court,  where  it  was  affirmed  at  the  February 
term,  in  the  year  1819,  within  less  than  six  years  before  the  institution  of  this 
suit.  It  is  perfectly  clear  that  Hernandez  &  Co.  had  no  right  to  demand  of 
the  marshal  the  proceeds  of  the  sales,  or  to  sue  for  the  recover}^  thereof,  until 
after  the  affirmance  in  this  court.  The  right  of  action  was  suspended  during 
tbe  pendency  of  the  appeal  in  this  court,  and  during  such  suspension  the  stat- 
ute of  limitations  did  not  run  against  him. 

We  are,  therefore,  of  opinion  that  the  supreme  court  of  Louisiana  have  mis- 
construed neither  the  act  of  congress  limiting  actions  upon  marshals'  bonds  to 
six  years  from  the  time  tbe  right  of  action  accrues,  nor  any  other  act  of  con- 
gress, to  the  prejudice  of  the  plaintiff  in  error.  Judgment  affirmed,  with  costs 
and  six  per  cent,  damages. 
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WALWORTH  V.  KNEELAND 
(15  Howard,  34S-354.    185a) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error 
directed  to  the  supreme  court  of  the  state  of  Wisconsin. 

A  bill  in  equity  was  filed  in  the  Milwaukee  district  court  of  that  state,  by 
Gustavus  A.  Foster,  against  Walworth,  the  plaintiff  in  error,  to  obtain  the  s|3e- 
cific  performance  of  a  contract  for  the  conveyance  of  a  certain  quarter  section 
of  land  described  in  the  bill.  The  contract  under  which  the  complainant  claims 
is  set  out  in  the  bill;  and,  as  he  alleges,  was  made  by  Walworth  with  a  certain 
Jonathan  £.  Arnold;  that  the  land  in  question  had  at  that  time  been  surveyed 
by  the  government,  but  not  offered  for  sale,  and  that  Arnold,  in  pursuance  of 
and  in  execution  of  the  agreement  with  Walworth,  entered  upon  and  took  pos- 
session of  it,  and  afterwards  assigned  his  interest  to  the  complainant,  who  took 
possession,  and  still  held  the  possession  when  his  bill  was  filed;  that  Walworth 
had  become  the  purchaser,  pursuant  to  his  agreement  with  Arnold,  and  obtained 
a  legal  title  from  the  United  States,  and  was  bound  under  that  agreement  and 
the  assignment  of  Arnold  above  mentioned  to  convey  the  land  to  the  complain- 
ant. Foster  died  pending  the  suit,  and  the  defendants  in  error  are  his  legal 
representatives. 

Walworth,  in  his  answer,  alleges  that  the  original  contract  in  relation  to  this 
land  was  between  him  and  a  man  by  the  name  of  Frisbee;  that  Frisbee  trans- 
ferred his  interest  to  Arnold,  who  agreed  to  take  his  place,  and  fulfil  his  part 
of  the  agreement,  and  that  the  contract  with  Arnold  was  made  upon  that  con- 
dition. He  admits  that  Arnold  conveyed  his  interest  to  Foster.  He  also  gives 
in  much  detail  the  several  contracts;  the  understanding  of  the  respective  parties 
at  the  time,  as  he  alleges  it  to  have  been;  their  acts  afterwards;  the  object  of 
the  agreement,  and  the  circumstances  under  which  he  afterwards  became  the 
purchaser  of  the  land  claimed.  And  he  denies  that  there  was  any  valuable 
consideration  moving  from  Frisbee  or  Arnold  to  him  to  support  the  contract, 
and  if  there  was,  he  denies  the  construction  given  by  the  complainant  to  the 
agreement,  and  denies  also  that  his  subsequent  purchase  from  the  government 
was  made  under  it.  He  alleges  that  neither  Frisbee  nor  Arnold  performed  their 
part  of  the  contract,  and,  moreover,  that  the  contract  was  void,  because  its 
object  and  purpose  was  to  prevent  competition  for  public  lands,  when  offered  at 
auction  by  the  government,  and  therefore  against  the  policy  of  the  law.  Testi- 
mony was  taken  on  both  sides,  and,  at  the  final  hearing,  the  court  by  its  decree 
directed  Walworth  to  convey  to  the  defendants  in  error  the  one-half  of  the 
quarter  section  in  question.  Walworth  appealed  to  the  supreme  court  of  the 
state,  where  the  decree  was  aflBrmed.  And  this  writ  of  error  is  brought  to  re- 
vise that  decree. 

§  1180.  The  overruling  of  a  defense^  that  a  contract  was  in  violation  of  an 
act  of  congress^  will  not  give  the  supreme  court  jurisdiction. 

Upon  looking  into  the  proceedings  in  the  state  court,  we  should  be  at  a  loss 
to  understand  how  this  court  could  be  supposed  to  have  jurisdiction  upon  this 
writ  of  error,  over  any  of  the  questions  decided  in  the  state  court,  if  the  printed 
argument  in  behalf  of  the  plaintiffs  in  error  had  not  pointed  to  the  one  on 
which  he  relies.  For  we  do  not  see  that  Walworth  set  up  any  right  or  title 
under  an  act  of  congress,  or  that  any  of  the  contingencies  took  place  at  the 
trial  which  give  jurisdiction  to  this  court  under  the  twenty-fifth  section  of  the 

802 


JURISDICTION  OVER  STATE  COURTS,  §1180. 

act  of  1789.  But  it  appears  that  he  claims  the  right  to  remove  the  case  to  this 
court  upon  the  following  ground:  He  alleges  in  his  answer  that,  at  the  time  of 
his  contract  with  Frisbee,  and  also  with  Arnold,  there  was  no  act  of  congress 
which  authorized  them  to  settle  on  this  land,  or  gave  any  right  of  pre-emption  to 
those  who  had  settled  on  them ;  that  they  were  trespassers,  and  had  illegally  com- 
bined with  a  large  body  of  men  of  like  character,  who  had  settled  upon  the  public 
lands  in  that  district,  to  prevent  them  from  selling  for  more  than  $1.25  the  acre, 
and  to  secure  to  each  other  at  that  price  the  land  they  had  respestively  selected. 
And  he  further  states  that  these  settlers  had  adopted  rules  and  established  a 
land  oflBce  in  whi jh  their  respective  claims  were  to  be  entered ;  and  had  agreed 
that,  if  the  government  refused  to  grant  the  right  of  pre-emption  at  the  price 
above  named,  and  directed  them  to  be  sold  at  public  auction,  the  settlers  would, 
by  force  and  terror — or,  as  he  terms  it,  "  by  club  or  lynch  law" — prevent  any 
one  from  bidding  against  the  settler  for  the  land  he  had  entered  at  their  land 
office ;  and  would,  by  such  means,  enable  him  to  buy  it  at  the  lowest  govern- 
ment price,  that  is,  at  $1.25  an  acre.  And  that,  under  the  agreement  between 
Frisbee  and  himself,  Frisbee  was  to  hold  possession,  and  have  his  claim  entered 
at  the  settlers'  land  office;  and  if  congress  should  give  the  right  of  pre- 
emption at  the  lowest  government  price,  he  and  Frisbae  or  Arnold  were  to 
share  in  the  profits,  Walworth  to  furnish  the  money  to  pay  for  it.  And  if  no 
right  of  pre-emption  was  given,  Walworth  was  to  be  permitted  to  buy,  under 
the  settlers'  regulations,  at  that  price,  and  the  profits  in  that  case  also  to  be 
shared  between  the  parties.  And  that  these  contracts  were  in  violation  of  the 
acts  of  congress  in  relation  to  the  sales  of  public  lands,  and  contrary  to  public 
policy,  and  therefore  void.  Such  is  the  substance  of  his  defense  on  this  part 
of  the  case,  so  far  as  we  can  gather  it  from  his  answer  (which  is  by  no  means 
clear  in  its  statements),  and  from  the  evidence  he  offered  to  support  it,  and  the 
printed  argument  filed  in  his  behalf.  It  is  due  to  the  state  court  to  say  that, 
in  its  decree,  it  declares  that  such  a  contract  would  be  void ;  and  it  decreed  in 
favor  of  the  complainants,  upon  the  ground  that  it  was  not  proved,  by  legal 
testimony,  that  either  Frisbee  or  Arnold  had  undertaken  to  associate  them- 
selves with  the  illegal  combination  of  settlers,  or  to  use  any  other  unlawful 
means  to  enable  Walworth  to  buy  the  land  in  question  at  a  reduced  price. 
But  if  it  had  been  otherwise,  and  the  state  court  had  committed  so  gross  an 
error  as  to  say  that  a  contract,  forbidden  by  an  act  of  congress,  or  against  its 
policy,  was  not  fraudulent  and  void,  and  that  it  might  be  enforced  in  a  court 
of  justice,  it  would  not  follow  that  this  writ  of  error  could  be  maintained.  In 
order  to  bring  himself  within  the  twenty-fifth  section  of  the  act  of  1789,  he 
must  show  that  he  claimed  some  right,  some  interest,  which  the  law  recognizes 
and  protects,  and  which  was  denied  to  him  in  the  state  court.  But  this  act  of 
congress  certainly  gives  him  no  right  to  protection  from  the  consequences  of  a 
contract  made  in  violation  of  law.  Such  a  contract,  it  is  true,  would  not  be 
enforced  against  him  in  a  court  of  justice;  not  on  account  of  his  own  rights 
or  merits,  but  from  the  want  of  merits  and  good  conscience- in  the  party  ask 
ing  the  aid  of  the  court.  But  to  support  this  writ  of  error,  he  must  claim  a 
right  which,  if  well  founded,  he  would  be  able  to  assert  in  a  court  of  justice, 
upon  its  own  merits,  and  by  its  own  strength.  No  such  right  is  claimed  in  the 
answer  of  the  plaintiflf  in  error.  And,  indeed,  it  would  be  a  novelty  in  legisla- 
tion and  in  public  policy  if  congress  had  taken  so  much  pains  to  provide  for 
the  protection  of  persons  who  bad  combined  with  others  to  perpetrate  a  fraud 
on  the  United  States,  and  found  themselves  in  the  end  the  sufferers  by  the 
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speoulation ;  or  who,  by  the  error  of  a  state  court,  had  been  compelled  to  share 
its  gains  with  their  associates  in  the  fraud.  The  right  or  interest  claimed  in 
the  state  court  must  be  of  a  very  different  character  to  entitle  him  to  the  pro- 
tection of  the  act  of  1789.  It  has  already  been  so  decided  in  this  court  in  the 
case  of  UdoU  and  others  v.  Davidson,  7  How.,  769. 

§  1181.  The  construction  of  a  contrcLct  is  a  question  exdusivdy  for  the  Hate 
court. 

Neither  can  the  writ  of  error  be  supported  on  the  ground  that  Walworth 
was  unable  to  purchase,  at  $1.25  per  acre,  another  portion  of  the  land  men- 
tioned in  the  contracts,  in  consequence  of  its  subsequent  cession  by  the  United 
States  to  the  territory  of  Wisconsin.  Whether  that  cession,  and  the  enhanced 
price  at  which  it  was  held,  absolved  him  from  the  obligation  of  performing 
any  part  of  the  contract,  depended  altogether  upon  its  construction.  The 
rights  of  the  parties  did  not  depend  on  the  act  of  congress  (5  Stats,  at  Large, 
245)  making  the  cession,  but  upon  the  contract  into  which  they  had  entered. 
And  the  construction  of  that  agreement,  and  the  rights  and  obligations  of  the 
parties  under  it.  were  questions  exclusively  for  the  state  court;  and  over  its  de- 
cree, in  this  respect,  this  court  has  no  control. 

The  writ  of  error  must  be  dismissed  for  want  of  jurisdiction. 

UDELL  V.  DAVIDSON. 
(7  Howard,  769-771.    1848.) 

Ebrob  to  the  Supreme  Court  of  Illinois. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  this  case  for  want 
of  jurisdiction. 

It  appears  that  a  man  by  the  name  of  Gregory  had  obtained,  by  residence 
on  the  land  mentioned  in  the  proceedings,  a  right  of  pre-emption,  under  the 
act  of  congress  of  1838.  5  Stats,  at  Large,  251.  But,  before  he  paid  the 
price  fixed  by  the  government  in  such  cases,  or  made  the  entry,  he  sold  his 
right  to  Miller,  one  of  the  plaintiffs  in  error.  Miller  afterwards  conveyed  to 
a  man  by  the  name  of  Joslyn,  in  secret  trust  for  himself,  and  subject  to  his 
control.  Subsequently  to  this  conveyance  Joslyn,  by  the  direction  of  Miller, 
conveyed  to  Udell,  the  other  plaintiff  in  error,  in  trust  to  sell  to  the  highest 
bidder,  and  apply  the  proceeds  to  the  payment  of  the  creditors  of  Miller,  pro 
rataj  if  they  were  not  sufficient  to  pay  all  demands.  Udell  accepted  the  trust, 
and,  after  having  done  so,  made  an  agreement  with  Gregory,  by  which  Greg- 
ory was  to  enter  the  land  at  the  proper  office,  at  the  pre-emption  price,  and 
then  convey  to  Udell  in  trust,  for  the  benefit  of  Miller's  creditors,  reserving  a 
small  portion  of  the  land  to  Gregory  himself.  Udell  was  to  furnish  the  money 
to  enable  Gregory  to  make  the  entry.  Under  this  agreement,  Udell  executed 
a  release  to  Gregory  of  all  his  right  to  the  land,  in  order  to  enable  him  to 
make  the  entry  as  pre-emptioner,  and  at  the  same  time  took  from  him  a  note 
for  $1,000,  which  was  to  be  given  up  if  Gregory  made  the  conveyance  accord- 
ing to  his  agreement.  The  land  was  worth  $1,000.  The  government  price  to 
the  pre-emptioner  was  only  $200,  which  sum  was  advanced  by  Udell  to  Greg- 
ory. One  hundred  and  fifty  dollars  of  this  money  belonged  to  the  creditors  of 
Miller,  and  was  so  applied  at  his  request,  and  upon  his  statement  that  this  ap- 
plication would  be  for  the  interest  of  his  creditors.  The  remaining  $50  was 
advanced  by  Udell,  to  bp  repaid  out  of  the  proceeds  of  the  land,  when  sold. 
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But  it  does  not  appear  that  the  defendant  in  error,  or  indeed  any  of  Miller^* 
creditors,  sanctioned  this  transaction  at  the  time,  or  had  knowledge  of  this  ap- 
plication of  the  trust  funds.  "With  the  money  thus  obtained,  Gregory  made 
the  entry,  and  then  executed  a  deed  to  Udell.  This  deed,  upon  the  face  of  it, 
is  absolute,  and  contains  no  trust  for  the  creditors.  After  having  thus  ob- 
tained a  conveyance,  Udell  refused  to  execute  the  trust,  and  therefore  the- 
defendant  in  error,  as  one  of  the  creditors  of  Miller,  in  behalf  of  himself  and 
the  other  creditors,  filed  a  bill  in  chancery,  setting  out  more  at  large  the  facts- 
above  stated,  and  praying  that  the  land  might  be  sold  for  their  benefit,  in  pur- 
suance of  the  trust. 

The  plaintiffs  in  error  demurred  to  the  bill,  assigning  various  causes  of  de- 
murrer, and,  among  others,  that  the  transaction  with  Gregory,  by  which  UdelL 
obtained  a  conveyance,  was  in  violation  of  the  act  of  1838.  The  chancery 
court  upon  the  hearing  decided  that  the  land  in  the  hands  of  Udell  was  charge- 
able with  the' trust,  and  directed  it  to  be  sold,  and  the  proceeds  to  be  applied 
accordingly.  This  decree  was  aflBrmed  in  the  supreme  court  of  the  state,  and 
the  present  writ  of  error  has  been  presented  upon  that  judgment. 

§  1 182.  The  supreme  oowrt  oan  only  pass  upon  the  federal  question. 

It  is  unnecessary  to  notice  any  of  the  various  causes  of  demurrer  assigned 
by  the  plaintiffs  in  error,  except  that  which  relies  on  the  provisions  of  the  act 
of  1838.  For  this  being  a  writ  of  error  to  a  state  court,  we  have  no  right  to 
revise  its  decision  upon  any  of  the  other  causes  assigned,  and  the  only  question 
before  this  court  is,  whether  any  title,  right,  privilege  or  exemption,  claimed 
by  the  plaintiffs  in  error  in  the  state  court  under  this  act  of  congress,  was 
drawn  in  question  and  decided  against  them.  They  do  not  claim  that  Udell 
obtained  a  valid  title  by  the  entry  made  by  Gregory,  and  his  subsequent  con- 
veyance to  Udell.  And  if  their  defense  had  been  placed  on  that  ground,  it 
would  not  have  given  jurisdiction  to  this  court,  because  the  proceeding  to 
charge  it  with  a  trust  created  by  contract  would  have  been  no  impeachment  of 
the  grant  made  by  the  United  States. 

§  1183.  Where  a  party  defends  on  the  ground  that  his  transaction  was  in  vio- 
lation of  an  act  of  congress^  the  supreme  court  has  no  Jurisdiction. 

They  defend  themselves  upon  the  ground  that  the  transaction  between  them 
and  Gregory,  by  which  the  entry  was  made  under  a  previous  contract  to  con- 
vey, was  a  violation  of  the  act  of  1838.  This  is  undoubtedly  true;  for  the  act 
requires  the  party  who  claims  the  right  of  pre-emption  by  residence  to  make 
oath  that  he  has  not  contracted  to  sell  or  transfer  the  land  to  any  other  per- 
son. And  he  is  not  permitted  to  purchase  at  the  low  price  at  which  the  person 
entitled  to  pre-emption  is  allowed  to  buy,  until  this  oath  is  taken  and  filed 
with  the  register  of  the  land  office.  And  if  he  swears  falsely,  he  is  liable  to> 
an  indictment  for  perjury,  and  forfeits  all  title  to  the  land,  and  deeds  made  by 
him  convey  no  title,  unless  they  are  made  to  a  bona  jide  purchaser  without 
notice.  The  plaintiffs  in  error  admit  that  they  participated  in  the  fraud,  and 
consequently  Udell,  upon  their  own  showing,  has  acquired  no  right  to  the  land 
under  the  act  of  congress  on  which  he  relies.  They  do  not  claim  that  he  ob- 
tained a  valid  title  under  the  law,  but  insist  that  the  transaction  was  against 
its  policy,  and  in  violation  of  its  principles.  What  right  or  privilege  does  he 
then  claim  under  this  act  of  congress?  It  is  this:  He  not  only  admits,  but  in- 
sists, that,  by  a  fraud  upon  the  government,  he  has  obtained  a  deed  to  himself 
for  this  land,  and  that  he,  being  trustee  for  the  creditors  of  Miller,  used  the- 
money  which  belonged  to  his  cestui  que  trusts  to  accomplish  his  purposes;  and 
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now  contends  that,  by  means  of  this  fraud  upon  the  government,  he  has  ac- 
quired  under  this  act  of  congress  a  right  to  perpetrate  a  fraud  also  upon  his 
cestui  que  trusts.  This,  in  plain  words,  is  the  amount  of  his  defense;  and  this 
is  the  right  or  privilege  which  he  claims  under  the  provisions  of  the  act  of 
1838,  and  calls  upon  this  court  to  recognize  and  maintain.  We  shall  not  com- 
ment on  such  a  claim.  The  writ  of  error  must  be  dismissed  for  want  of  juris- 
diction. 

§  1184.  In  general. — The  supreme  court  has  jurisdiction  where  the  decision  is  ag^ainst  a 
right  claimed  under  the  donation  act.    Silver  v.  Ladd,*  6  WaU.,  440. 

§  1 185.  The  supreme  court  has  no  jurisdiction  where  the  decision  of  the  state  court  is  in 
favor  of  the  validity  of  an  act  of  congress.  So  held  where  the  state  court  held  that  United 
States  notes  issued  under  the  act  of  February  25,  1862,  were  a  valid  tender.  Roosevelt  r. 
Meyer.*  1  WaU.,  512. 

g  1 186.  The  supreme  court  has  jurisdiction  over  state  courts  where  the  decision  i?  against 
a  right  claimed  by  plaintiff  in  error  under  an  act  of  congress ;  it  is  not  material  in  such  case 
that  the  deoicion  is  in  favor  of  the  defendant  who  claims  under  the  same  statute.  Buel  r. 
Van  Ness,*  8  Wheat.,  312.  So  held  where  both  parties  claimed  title  to  land  under  the  same 
act.    Matthews  v.  Zane,*  4  Cr.,  382. 

§1187.  A  vessel  was  seized  and  libeled  in  the  district  court,  but  the  libel  was  dismissed 
and  a  certificate  of  probable  cause  for  seizure  refused.  In  an  action  of  trespass  for  such 
seizure,  the  plaintiffs  proved  that  at  the  time  they  were  in  actual  and  peaceable  possession, 
and  that  it  was  seized  by  one  defendant  on  orders  from  another,  and  that  it  was  of  a  certain 
value.  The  court  refused  to  non-suit  the  plaintiff.  Sdd,  that  such  decision  was  not  review- 
able on  writ  of  error  to  the  state  court.  The  defendants  then  offered  to  show  that  they  acted 
as  collector  and  surveyor  of  a  certain  port,  and  made  such  seizure  by  virtue  of  their  offices^ 
but  the  court  rejected  the  evidence.  Held,  that  if  such  evidence  was  admissible,  a  writ  of 
error  would  lie  from  the  supreme  court  of  the  United  States,  because  it  involved  the  con- 
struction of  a  statute  of  the  United  States,  and  of  an  authority  exercised  thereunder.  Gelston 
V.  Hoyt,  8  Wheat,  805. 

I.  State  Laws. 

Summary  —  Decision  against  validity  of  state  law,  §  1188. —  Law  unconstitutional;  decision 
supported  on  other  grounds,  §  1189. —  Points  arising  in  connection  with  the  federal  ques- 
tion, §  1190. —  The  title  must  be  claimed  under  the  statute,  g  1191.—  Orders  instate  court 
subsequent  to  writ  of  error,  §  1192.—  The  statute  must  affect  the  particular  case,  g  1193. — 
Held  valid  under  state  constitution,  §  1194.— Form  of  indictment,  ^  1195.— Terrttoriai 
laws,  §  1196. —  Decision  against  the  remedy,  §  1197. —  Constriction  of  state  statutes,  §  1198. 

§*1188.  The  supreme  com-t  has  no  jurisdiction  where  the  decision  of  the  state  court  is 
against  the  validity  of  a  state  law.  Commonwealth  Bank  of  Kentucky  v.  Griffith,  §  1199; 
Walker  v.  Taylor,  §§  1200, 1201. 

§  1 1 89.  The  supreme  court  will  not  revise  the  decision  of  a  state  court,  on  the  ground  that 
a  state  statute  is  in  violation  of  the  constitution  of  the  United  States,  when  the  decision  is 
supported  on  other  grounds.     Williams  v.  Oliver,  gg  1202-1205. 

§  1 190.  A  federal  question  must  arise  on  the  record,  and  must  conlrol  in  the  disposition  of 
the  case;  the  question  need  not  be  confined  exclusively  and  specially  to  the  construction  of 
the  treaty,  act  of  congress,  etc.,  as  this  would  be  too  narrow  a  view.  Points  may  arise  grow- 
ing out  of  and  connected  with  the  general  question,  and  so  blended  with  it  as  not  to  be  sepa- 
rated, and,  therefore,  falling  equally  within  the  decision  contemplated  by  the  twenty-fifth 
section  of  the  judiciary  act.     Ibid, 

%  1191.  To  give  jurisdiction  on  error  to  a  state  court,  it  is  not  sufficient  to  show  that  the 
decision  was  in  favor  of  the  validity  of  a  state  statute,  and  against  the  title  set  up ;  it  must  be 
shown  that  the  title  claimed  depended  upon  the  statute.    Williams  v.  Norris,  §§  1206-1209. 

§  1 1 92.  No  orders  made  in  the  state  court,  after  the  removal  of  the  record  into  the  supreme 
court  by  writ  of  error,  not  made  by  way  of  amendment,  but  introducing  new  matter,  can  be 
brought  into  the  record  or  can  in  any  manner  affect  it  The  cause  must  be  tried  on  the  record 
as  it  stood  when  removed,  not  upon  the  subsequent  proceedings  which  were  pressed  in  the 
state  court  after  its  final  judgment  was  given.    Ibid, 

§  1 193.  The  supreme  court  has  no  jurisdiction  where  the  state  statute  produces  no  results 
in  conflict  with  an  act  o 3  congress  in  the  particular  case.  So  where  a  state  statute  provided 
that  shares  in  national  banks  should  be  assessed  at  the  place  where  the  owner  resided,  without 
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Tef erence  to  the  locality  of  the  bank,  and  in  the  case  before  the  court  the  assessment  was  made 
in  conformity  to  the  provisions  of  the  act  of  congress,  the  court  refused  to  consider  what 
might  be  the  result  in  a  case  where  the  circumstances  were  different.  Austin  v.  The  Aldermen, 
^  1210, 1211. 

§  1194.  It  is  not  sufficient  to  confer  jurisdiction  on  the  supreme  court  that  a  state  court  held 
a  state  law  valid  under  the  constitution  of  the  state.  Porter  v,  Foley,  §  1212.  See  §§  1234, 
1237. 

§  1195.  The  fifth  and  sixth  amendments  to  the  constitution  were  not  designed  as  limits  upon 
the  state  governments,  and  it  is  held  that  the  supreme  court  has  no  power  to  review  the  decis- 
ion of  a  state  court  where  it  is  alleged  that  a  state  law,  as  to  the  form  of  indictments,  is  re- 
pugnant to  those  amendments.    Twitchell  v.  The  Commonwealth,  §§  1213-1215. 

§  1 196.  The  supreme  court  has  no  jurisdiction  where  the  state  court  affirms  the  constitu- 
tionality of  a  territorial  statute.  The  power  reserved  by  congress  to  annul  territorial  laws 
does  not  constitute  the  laws  not  annulled  acts  of  congress.  Miners'  Bank  v.  State  of  Iowa, 
g§  1216-1218.     See  §1226. 

§  1197.  A  state  statute  directed  the  collector  of  taxes  to  refund  taxes  illegally  collected 
on  United  States  securities,  and  directed  the  issue  of  certificates  of  indebtedness  to  those  to  whom 
the  taxes  were  due.  A  mandamus  to  compel  the  issue  of  the  certificates  was  refused,  but  it 
did  not  appear  from  the  record  that  the  state  court  decided  against  the  right,  but  only  that  it 
decided  that  the  party  was  not  entitled  to  the  remedy  sought.  Heid,  that  the  supreme  court 
had  no  jurisdiction.    Insurance  Co.  v.  The  Treasurer,  §§  1219, 1220. 

§  1 198.  The  construction  of  state  statutes  belongs  to  the  state  courts,  and  is  not  a  federal 
question ;  but  if  the  state  court  gives  such  a  construction  to  a  state  statute  as  to  make  it  con- 
flict with  the  constitution  or  laws  of  the  United  States,  and  sustains  its  validity  after  giving 
it  such  a  construction,  and  thereby  deprives  a  party  of  his  rights,  the  supreme  court  may  re- 
view the  decision  on  the  question  of  validity.    IbidL    See  §§  1280, 1234. 

[Notes.— See  §§  1221-1261.] 

THE  COMMONWEALTH  BANK  OF  KENTUCKY  v.  GRIFFITH. 
(14  Peters,  66-69.    1840.) 

Errob  to  the  Supreme  Court  of  Missouri. 

Opinion  by  Taney,  0.  J. 

Statement  of  Facts. —  A  motion  has  been  made  to  dismiss  the  writ  of  error 
in  this  case,  upon  the  ground  that  this  court  have  not  jurisdiction.  It  appears 
from  the  record  that  an  action  was  brought  in  the  circuit  court  of  the  state  of 
Missouri  for  the  county  of  Calloway,  by  the  plaintiflP  in  error,  in  order  to  re- 
cover the  amount  due  on  a  promissory  note  given  by  the  defendant  and  others 
to  the  bank.  The  defendants,  among  other  things,  pleaded  ^'  that  the  note  sued 
on  was  made  by  the  defendants  to  the  plaintiffs  in  consideration  of  the  paper 
of  the  said  Bank  of  the  Commonwealth  of  Kentucky,  and  that  the  said  paper 
was  bills  of  credit,  within  the  meaning  of  the  constitution  of  the  United  States, 
issued  on  the  credit  of  the  state."  The  circuit  court  overruled  this  plea,  and 
gave  judgment  for  the  plaintiffs.  The  defendants  removed  the  case  to  the  su- 
preme court  of  the  state,  where  the  question  above  mentioned  was  again  raised^ 
and  it  was  then  decided  that  the  notes  of  the  bank  were  bills  of  credit,  within 
the  meaning  of  the  constitution  of  the  United  States,  and  that  the  contract 
upon  which  the  note  in  question  was  given  was  therefore  void;  and  upon  that 
ground  the  judgment  of  the  circuit  court  was  reversed,  and  judgment  entered 
for  the  defendants.  The  point  is,  can  this  judgment  of  the  state  court  be  re- 
examined here?  The  question  depends  altogether  upon  the  construction  of  the 
second  clause  of  the  twenty-fifth  section  of  the  act  of  1789,  which  provides 
that  the  final  judgment  or  decree  of  the  highest  court  of  law  or  equity  in  a 
state  in  which  a  decision  could  be  had,  may  be  re-examined  in  this  court  upon 
a  writ  of  error,  "where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under,  any  state,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties  or  laws  of  the  United  States,  and  the  decision  is  in 
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favor  of  such  their  validity."     Under  this  clause  of  the  act  of  congress, -three 
things  must  concur  to  give  this  court  jurisdiction. 

1.  The  validity  of  a  statute  of  a  state,  or  of  an  authority  exercised  under  a 
state,  must  be  drawn  in  question. 

2.  It  must  be  drawn  in  question  upon  the  ground  that  it  is  repugnant  to  the 
constitution,  treaties  or  laws  of  the  United  States. 

3.  The  decision  of  the  state  court  must  be  in  favor  of  their  validity. 

§  1 1 99.  The  supreme  court  has  no  jurisdiction  where  the  decision  is  again^ 
the  validity  of  a  state  law. 

In  the  case  before  us,  the  validity  of  the  statute  of  the  state  of  Kentucky, 
which  chartered  the  Commonwealth  Bank,  and  the  authority  exercised  under 
that  charter,  were  drawn  in  question  in  the  state  court,  and  they  were  ques- 
tioned upon  the  ground  of  their  being  repugnant  to  the  constitution  of  the 
United  States.     But  the  decision  was  against  their  validity,  and  not  in  favor 
of  it;  and  consequently  the  third  contingency  which  is  necessary  to  give  juris- 
diction to  this  oourt  has  not  arisen.     In  the  case  of  Briscoe  and  others  v.  The 
Commonwealth  Bank,  11  Pet,  257,  the  decision  of  the  state  court  was  in  favor 
of  the  validity  of  the  statute.     The  party,  therefore,  who  denied  its  validity, 
and  alleged  that  it  was  repugnant  to  the  constitution  of  the  United  States,  was 
entitled  to  have  that  question  re-examined  in  the  supreme  court.     But  it  is 
otherwise,  by  the  plain  words  of  the  law,  when  the  decision  of  the  state  court 
is  against  the  validity  of  the  state  statute,  or  the  authority  exercised  under  it. 
The  policy  of  this  distinction  is  obvious  enough.     The  power  given  to  the  su- 
preme court  by  this  act  of  congress  was  intended  to  protect  the  general  govern- 
ment in  the  free  and  uninterrupted  exercise  of  the  powers  conferred  on  it  by 
the  constitution,  and  to  prevent  any  serious  impediment  from  being  thrown  in 
its  way  while  acting  within  the  sphere  of  its  legitimate  authority.     The  right 
was  therefore  given  to  this  court  to  reexamine  the  judgments  of  the  state 
courts,  where  the  relative  powers  of  the  general  and  state  government  had  been 
in  controversy,  and  the  decision  had  been  in  favor  of  the  latter.     It  may  have 
been  apprehended  that  the  judicial  tribunals  of  the  states  would  incline  to  the 
support  of  state  authority  against  that  of  the  general  government,  and  mighty 
moreover,   in  different  states,  give  diflFerent   judgments  upon   the    relative 
powers  of  the  two  governments,  so  as  to  produce  irregularity  and  disorder 
in  the  administration  of  the  general  government.     But  when,  as  in  the  case  be- 
fore us,  the  state  authority  or  state  statute  is  decided  to  be  unconstitutional 
and  void  in  the  state  tribunal,  it  cannot,  under  that  decision,  come  in  collision 
with  the  authority  of  the  general  government;  and  the  right  to  re-examine  it 
here  is  not  necessary  to  protect  this  government  in  the  exercise  of  its  rightful 
powers.    In  such  a  case,  therefore,  the  writ  of  error  is  not  given,  and  the  one 
now  before  us  must  be  dismissed  for  want  of  jurisdiction. 

WALKER  V.  TAYLOR. 
(5  Howard,  64-«8.    1846.) 

Opinion  by  Mr.  Justice  Grier. 
^.4     Statement  of  Facts. —  This  case  comes  before  us  by  a  writ  of  error  to  the 
court  of  appeals  of  the  state  of  Kentucky. 

§  1200.  The  supreme  court  will  notice  the  question  of  its  jurisdiction  though 
not  raised  by  counsel. 

It  has  been  argued  by  counsel  on  the  merits,  without  noticing  the  important 
preliminary  question  of  jurisdiction.     The  power  intrusted  to   this  court,  of 
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reviewing  the  decisions  of  state  tribunals,  is  within  narrow  and  well-defined 
limits,  and  has  been,  in  some  instances,  looked  upon  with  jealousy.  Our  de- 
cisions may  fail  to  command  respect,  unless  we  carefully  confine  ourselves 
within  the  bounds  prescribed  for  us  by  the  constitution  and  laws.  If  they  have 
not  conferred  jurisdiction,  the  consent  of  parties  will  not  justify  its  assump- 
tion. The  record  in  this  case  shows  that  the  plaintiff  declared,  in  an  action  on 
the  case,  for  a  disturbance  of  her  right  of  ferry ;  asserting  an  exclusive  right 
in  herself,  by  virtue  of  an  act  of  the  legislature  of  Kentucky  of  the  31st  of 
December,  1829.  The  defendants'  first  plea  (the  only  one  sustained  by  the 
court),  after  averring  a  previous  grant  to  themselves,  by  an  act  of  the  27th  of 
December,  1820,  and  other  facts,  unnecessary  to  be  noticed,  concludes  as  fol- 
lows: "And  so  the  defendants  say  that  the  said  act  dated  the  31st  of  Decem- 
ber, 1829,  purporting  to  establish  a  public  ferry  at  the  warehouse  landing  of 
Owen  G.  Gates  and  Robert  Walker,  fronting  their  lot  No.  3,  in  the  town  of 
Columbus,  over  the  Mississippi  river  to  the  opposite  shore,  is  unconstitutional 
and  void,  being  an  attempt  to  impair  prior  vested  rights,  without  compensation 
therefor;  all  of  which  defendants  are  ready  to  verify,"  etc.  To  this  plea  the 
plaintiff  demurred ;  the  defendants  joined  in  demurrer,  and  the  circuit  court 
of  Kentucky  gave  judgment  for  defendants.  The  plaintiff  then  appealed  to  the 
court  of  appeals  of  that  state,  who  affirmed  the  judgment  of  the  circuit  court. 

§  1201.  The  supreme  court  has  no  jurisdiction  where  the  decision  is  against 
ilie  validity  of  a  state  law. 

The  record,  therefore,  presented  this  single  issue:  "Whether  the  act  of  the 
legislature  of  Kentucky  of  the  21st  of  December,  1829,  under  which  the  plaint- 
iff claimed  title,  was  unconstitutional  and  void,"  as  being  repugnant  to  the 
constitution  of  the  United  States,  and  the  decision  of  the  court  of  appeals  is 
against  its  validity.  The  twenty-fifth  section  of  the  act  of  the  24th  of  Sep- 
tember, 1789,  which  confers  on  this  court  the  power  of  supervision  over  the 
state  tribunals,  so  far  as  at  present  applicable,  confines  it  to  cases  "  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  their  being  repugnant  to  the  constitution  or  laws 
of  the  United  States,  and  the  decision  is  in  favor  of  such  their  validity."  That 
this  case  does  not  come  within  the  category  is  too  plain  to  admit  of  argument 
or  require  authority.  The  reason  and  policy  of  granting  to  this  court  the 
power  to  revise  the  decisions  of  the  state  courts  when  in  favor  of  the  validity 
of  their  own  statutes,  and  refusing  it  to  us  when  the  judgment  is  against  their 
validity,  are  obvious,  and  are  fully  stated  by  the  court  in  the  case  of  The  Com- 
monwealth Bank  of  Kentucky  v.  Thomas  Griffith  et  al.j  14  Pet.,  56.  That  case 
is  precisely  in  point  with  the  present,  and  decides  that:  "Under  this  clause  of 
the  act  of  congress,  three  things  must  concur  to  give  this  court  jurisdiction. 
1.  The  validity  of  a  statute  of  a  state  must  be  drawn  in  question.  2.  It  must 
be  drawn  in  question  upon  the  ground  that  it  is  repugnant  to  the  constitution, 
treaties  or  laws  of  the  United  States.  3.  The  decision  of  the  state  court  must 
be  in  favor  of  their  validity." 

As  the  judgment  of  the  court  of  appeals  of  Kentucky  was  rendered  against 
the  validity  of  the  statute  in  this  case,  it  must  be  dismissed  for  want  of  juris- 
diction. 

899 


§  1202.  APPEALS  AND  WRITS  OF  ERROR, 

WnXIAMS  V.  OLIVER. 
(13  Howaid,  111-125.    1851.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. —  This  case  is  not  distinguishable  from  the  case  decided 
at  the  last  term  of  Gill  v,  Oliver's  Executors,  and  which  was  dismissed  for  want 
of  jurisdiction.  It  is  reported  in  11  How.,  529.  That  case  involved  the  right 
to  the  share  of  Lyde  Goodwin,  as  a  member  of  the  ''  Baltimore  Mexican  Com- 
pany," in  the  fund  that  had  been  awarded  to  the  members  of  that  company  by 
the  commissioners  under  the  convention  of  1839  (8  Stats,  at  Large,  526)  with 
Mexico.  Gill  claimed  it  as  permanent  trustee  under  the  insolvent  laws  of 
Maryland,  the  benefit  of  which  Goodwin  had  obtained  in  1817,  on  the  assign- 
ment of  all  his  property  for  the  use  of  his  creditors.  The  executors  of  Oliver 
claimed  the  right  of  Goodwin  to  this  fund  under  an  assignment  made  by  him- 
self 30th  May,  1829.  The  money  awarded  by  the  commissioners  to  this 
company,  under  the  treaty,  had,  by  the  agreement  of  all  parties  claiming  an 
interest  in  the  same,  been  deposited  in  the  Mechanics'  Bank  of  Baltimore,  to  be 
distributed  according  to  the  rights  of  the  respective  parties  claiming  it.  The 
court  of  appeals  of  Maryland  decided  against  the  right  of  Gill,  as  the  perma- 
nent trustee  of  Goodwin,  under  the  insolvent  proceedings,  and  in  favor  of  the 
right  of  the  executors  of  Oliver.  The  case  was  brought  here  by  writ  of  error 
for  review,  and  was  dismissed,  as  we  have  stated,  for  want  of  jurisdiction.  The 
court  of  appeals  of  Maryland  had  decided  against  the  right  of  Gill,  on  the 
ground  that  the  contract  made  by  the  "Baltimore  Mexican  Company"  with 
General  Mina,  in  1816,  by  which  means  were  furnished  him  to  carry  on  a  mili- 
tary expedition  against  the  territories  and  dominions  of  the  king  of  Spsiin,  a 
foreign  prince  with  whom  the  United  States  were  at  peace,  was  in  violation  of 
our  neutraUty  act  of  1794  (1  Stats,  at  Large,  381),  and  consequently  illegal  and 
void,  and  could  not  be  the  foundation  of  any  right  of  property  or  interest  ex- 
isting in  Goodwin  in  1817,  the  date  of  the  insolvent  proceedings,  and  hence 
that  no  interest  in  the  subject  matter  passed  to  the  permanent  trustees,  setting 
up  a  title  under  them. 

§  1202.  A  question  not  hefore  the  lower  court  cannot  he  considered. 

After  the  revolutiorfary  party  in  Mexico  had  achieved  their  independence, 
and  about  the  year  1825,  the  public  authorities,  under  the  new  government, 
recognized  this  claim  of  the  "Baltimore  Company  as  valid  and  binding  upon 
it,  and  as  such  it  was  brought  before  the  board  of  commissioners,  under  the 
convention  of  1839,  and  allowed.  It  was  not  denied  on  the  argument,  and, 
indeed,  could  not  have  been,  successfully,  that  the  contract  Avith  General  Mina, 
in  1816,  was  illegal  and  void,  having  been  made  in  express  violation  of  law;  and 
hence  that  no  interest  in,  or  right  of  property  arising  out  of  it,  legal  or  equi- 
table, could  pass  in  1817,  the  date  of  the  insolvent  proceedings  of  Goodwin,  to 
the  trustee  for  the  benefit  of  his  creditors.  But  it  was  urged  that  the  subse- 
quent recognition  and  adoption  of  the  obligation  by  the  new  government  had 
relation  back,  so  as  to  confirm  and  legalize  the  original  transaction,  and  therebj^ 
give  operation  and  effect  to  the  title  of  the  trustee  at  the  date  mentioned. 
And  upon  this  ground  it  was  insisted  that  the  decision  of  the  court  below,  de- 
nying the  right  of  Gill,  the  permanent  trustee,  was  a  decision  against  a  right 
derived  under  the  treaty  and  award  of  the  commissioners,  which,  therefore, 
brought  the  case  within  the  twenty-fifth  section  of  the  judiciary  act.  1  Stats, 
at  Large,  85.    Undoubtedly,  upon  this  aspect  of  the  case,  and  assuming  that 

900 


JURISDICTION  OVER  STATE  COURTS.  §  1203. 

there  was  any  well-founded  ground  to  be  found  in  the  record  for  maintaining  it, 
jurisdiction  might  have  been  very  properly  entertained,  "and  the  question  as  to 
the  effect  of  the  recognition  of  the  obligation  by  Mexico,  and  award  under  the 
treaty  in  pursuance  thereof,  upon  the  right  claimed  by  the  trustee  under  the  in- 
solvent proceedings,  examined  and  decided.  The  decision  below,  in  this  aspect 
of  the  case,  must  have  involved  the  effect  and  operation  of  the  treaty,  and 
award  of  the  commissioners  under  it.  But  a  majority  of  the  court  \vere  of 
opinion  that  no  such  question  existed  in  the  case  or  was  decided  by  the  court 
below ;  and  that  the  only  one  properly  arising  or  that  was  decided  was  the  one 
growing  out  of  the  contract  of  General  Mina,  of  1816,  and  of  the  effect  and 
operation  to  be  given  to  it  under  the  insolvent  laws  of  Maryland. 

The  money  awarded  to  the  Mexican  Company  was  a  fund  in  court,  and  had 
been  brought  in  by.  the  consent  of  all  parties  concerned,  for  distribution  ac- 
cording to  their  respective  rights.  The  plaintiff  in  error  claimed  the  share  of 
Goodwin  under  the  insolvent  proceedings  of  1817,  as  trustee  for  the  creditors 
through  the  contract  with  Mina — the  defendants* by  virtue  of  an  assignment 
from  Goodwin  himself  in  1829,  after  Mexico  had  recognized  and  acknowledged 
the  claim  as  valid.  The  money  had  been  awarded  to  certain  persons  "in  trust 
for  whom  it  may  concern,"  without  undertaking  to  settle  the  rights  of  the  sev- 
eral claimants.  The  court,  in  giving  effect  and  operation  to  the  insolvent  laws 
of  Maryland,  as  to  the  vesting  of  the  property  and  estate  of  the  insolvent  in 
the  hands  of  the  trustee,  for  the  benefit  of  the  creditors,  held  that  no  interest 
or  right  could  be  claimed  under  them  through  the  contract  of  1816,  but  that 
the  right  of  Goodwin  to  the  fund  passed  by  his  assignment  in  1829  to  the  de- 
fendants. Mr.  Justice  Grier,  in  delivering  the  opinion  of  the  majority  of  the 
court,  speaking  of  that  decision,  observes  that,  in  deciding  the  question,  the 
courts  of  Maryland  have  put  no  construction  on  the  treaty  or  award  asserted 
by  one  party  to  be  the  true  one,  and  denied  by  the  other.  It  was  before  them 
as  a  fact  only,  and  not  for  the  purpose  of  construction.  Whether  this  money 
paid  into  the  court  under  the  award,  and  first  acknowledged  by  Mexico  as  a 
debt  in  1825,  existed  as  ^  debt  transferable  by  the  Maryland  insolvent  laws  in 
1817,  or  whether  it  for  the  first  time  assumed  the  nature  of  a  chose  in  action 
transferable  by  assignment  after  1825,  when  acknowledged  of  record  by  Mex- 
ico, and  passed  by  the  assignment  of  Lyde  Goodwin  to  Robert  Oliver,  was  a 
question  wholly  dehors  the  treaty  and  award,  and  involving  the  construction  of 
the  laws  of  Maryland  only,  and  not  of  any  treaty,  or  statute  or  commission 
under  the  United  States.  And  Mr.  Justice  Woodbury,  who  dissented  on  the 
question  of  jurisdiction,  observes  that  the  claim,  so  far  as  it  regards  the  en- 
forcement of  the  treaty  with  Mexico,  does  not  seem  to  have  been  overruled  in 
terms  by  the  state  court.  That  court  did  not  decide  that  the  treaty  was  cor- 
rupt or  illegal,  or  in  any  way  a  nullity,  when  they  held  that  the  original  con- 
tract violated  the  laws  of  neutrality.  So  far,  too,  as  regards  the  award  made 
by  the  commissioners  that  the  Baltimore  Mexican  Companj%  and  their  legal 
representatives,  had  a  just  claim  under  the  treaty  for  the  amount  awarded,  it 
was  not  overruled  at  all.  Again,  he  observes  that  all  must  concede  that  the 
state  court  speaks  in  language  against  the  Mina  contract  alone  as  illegal,  and  in 
terms  do  not  impugn  either  the  treaty  or  the  award ;  and  it  is  merely  a  matter 
of  inference  or  argument  that  either  of  these  was  assailed  or  any  right  prop- 
erly claimed  under  them  overruled.  But  it  is  true  the  court  held  that  Olivei^s 
executors,  rather  than  the  appellant,  were  entitled  to  the  fund  furnished  by 
Mexico,  and  long  subsequent  to  Miua's  contract ;  but  in  coming  to  that  conclu- 
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sion  they  seem  to  have  been  governed  by  their  own  views  as  to  their  own  laws 
and  the  principles  of  general  jurisprudence.  The  treaty  or  award  contained 
nothing  as  to  the  point  whether  Gill  or  Oliver's  executors  had  the  better  right 
to  his  share,  but  only  that  the  Mexican  Company  and  their  legal  representa- 
tives should  receive  the  fund.  This  last  the  court  did  not  question.  The  de- 
cision of  the  court  below,  therefore,  not  involving  the  validity  of  the  treaty  or 
award  of  the  commissioners  or  lawfulness  or  character  of  the  fund,  but  simply 
the  right  and  title  to  the  respective  shares  claimed  in  it,  after  the  fund  had 
been  paid  over  by  the  government  and  brought  into  court  for  distribution  ac- 
cording to  the  agreement  of  all  concerned,  and  which  distribution  depended 
upon  the  laws  of  the  state,  a  majority  of  the  court,  taking  this  view  of  the 
case,  held  that  there  was  a  want  of  jurisdiction,  and  dismissed  the  writ  of  error; 
and  that  the  decision,  whether  right  or  wrong,  could  not  be  the  subject  of  review 
under  the  twenty-fifth  section  of  the  judiciary  act,  as  it  involved  no  question, 
either  directly  or  by  necessary  intendment,  arising  upon  the  treaty  or  award, 
or  connected  with  the  validity  of  either;  and  if  this  court  were  right  in  the. 
view  thus  taken  of  the  case,  there  can  be  no  doubt  as  to  the  correctness  of  the 
conclusion  arrived  at.  A  different  view  of  the  case  might,  of  course,  lead  to  a 
different  conclusion. 

Now,  in  the  case  before  us,  the  plaintiff  in  error  claims  the  share  of  John 
Gooding,  one  of  the  members  of  the  Mexican  Company,  as  permanent  trustee 
under  the  insolvent  laws  of  Maryland,  having  been  appointed  29th  January, 
1842,  Gooding  having  taken  the  benefit  of  these  acts,  and  assigned  his  property 
for  the  benefit  of  the  creditors  as  early  as  1819.  George  Winchester  had 
been  previously  appointed  provisional  trustee  on  the  23d  June,  1819,  to  whom 
all  property  had  been  assigned,  and  on  the  2d  May,  1823,  had  been  appointed 
permanent  trustee,  and  gave  a  bond  for  the  faithful  execution  of  his  duties 
without  surety,  and  on  the  2d  April,  1825,  sold  the  interest  of  Gooding  in  this 
share  to  Eobert  Oliver,  under  an  order  of  sale  made  by  the  Baltimore  county 
court,  having  jurisdiction  in  the  matter,  for  the  consideration  of  $2,000.  And 
in  1841,  the  legislature  of  Maryland  passed  a  law  confirming  this  sale,  a  doubt 
having  been  suggested  as  to  its  validity,  for  want  of  a  surety  to  the  official 
bond  of  the  trustee.  In  this  state  of  the  case  the  court  of  appeals  of  Mary- 
land held  that  the  interest  of  Gooding  in  the  Mexican  contract  did  not  pass, 
under  their  insolvent  laws,  to  the  plaintiflF  in  error  as  permanent  trustee,  for  the 
reasons  assigned  in  the  previous  case  of  Gill  v.  Oliver's  Executors.  And  that 
if  it  did  or  could  have  passed  under  these  laws,  it  passed  to  Winchester,  the 
previous  trustee,  in  connection  with  the  confirming  act  of  the  legislature  of  1841. 
It  is  apparent,  therefore,  if  the  decision  in  the  case  of  Gill  v,  Oliver's  Executors 
involved  no  question  that  gave  to  this  court  jurisdiction  to  revise  it  here,  as 
has  already  been  decided,  none  exists  in  the  case  before  us:  for  as  it  respects 
the  question  of  jurisdiction,  the  two  stand  upon  the  same  footing,  and  involve 
precisely  the  same  principles. 

§  1203.  The  8itp?*eme  court  will  not  revise  where  the  d^icision  is  supported  hy 
grounds  other  than  those  involved  in  the  federal  question,  {a) 

The  counsel  Tor  the  plaintiff  in  error  sought  to  distinguish  this  case  from 
the  previous  one,  and  to  maintain  the  jurisdiction  of  the  court  upon  the 
ground  that  the  act  of  the  legislature  of  Maryland  of  1841,  confirming  the  au- 
thority of  Winchester,  the  permanent  trustee,  was  in  contravention  of  a  pro- 

(a)  The  case  of  Williams  v.  Oliver,*  12  How.,  1^,  was  dismissed  for  want  of  jurfsdictioii  on  the  authoii^  of 
the  above  case. 
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vision  of  the  constitution  of  the  United  States,  as  a  "law  impairing  the 
obligation  of  contracts."  But,  admitting  this  to  be  so  (which  we  do  not),  still 
the  admission  would  not  affect  the  result.  For  the  decision  upon  the  previous 
branch  of  the  case  denied  to  the  plaintiff  any  right  to,  or  interest  in,  the  fund 
in  question,  as  claimed  under  the  insolvent  proceedings,  as  permanent  trustee, 
and  hence  he  was  deemed  disabled  from  maintaining  any  action  founded  upon 
that  claim.  It  was  of  no  importance,  therefore,  as  it  respected  the  plaintiff  in 
the  distribution  of  the  fund,  whether  it  was  rightfully  or  wrongfully  awarded 
to  Oliver's  executors.    He  had  no  longer  any  interest  in  the  question. 

§  1 204.  The  federal  question  Tnust  he  decisive  of  the  case. 

In  order  to  give  jurisdiction  to  this  court  to  revise  the  judgment  of  a  state 
court,  .under  the  twenty-fifth  section  of  the  judiciary  act,  a  question  must  not 
only  exist  on  the  record,  actually  or  by  necessary  intendment,  as  mentioned  in 
that  section  and  the  decision  of  the  court  as  there  stated,  but  the  decision  must 
be  controlling  in  the  disposition  of  the  case;  or,  in  the  language  of  some  of 
the  cases  on  the  subject,  "  the  judgment  of  the  state  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  misconstruction  of  some  act  of  congress, 
or  a  decision  against  the  validity  of  the  right,  title,  privilege  or  exemption  set 
up  under  it."  3  Pet.,  292,  302.  Or,  as  stated  by  Mr.  Justice  Story  in  Crowell 
v.  Eandell,  10  Pet.,  392,  where  he  reviewed  all  the  cases,  it  must  appear  "  from 
the  facts  stated,  by  just  and  necessary  inference,  that  the  question  was  made, 
and  that  the  court  below  must,  in  order  to  have  arrived  at  the  judgment  pro- 
nounced by  it,  have  come  to  the  very  decision  of  that  question  as  indispensable 
to  that  judgment."  And  in  a  recent  case,  5  How.,  341,  following  out  the  doc- 
trine of  the  previous  cases:  "It  is  not  enough  that  the  record  shows  that  the 
plaintiff  in  error  contended  and  claimed  that  the  judgment  of  the  court  im- 
paired the  obligation  of  a  contract,  and  violated  the  provisions  of  the  constitu- 
tion of  the  United  States,  and  that  this  claim  was  overruled  by  the  court;  but 
it  must  appear  by  clear  and  necessary  intendment  that  the  question  must  have 
been  raised,  and  must  have  been  decided,  in  order  to  induce  the  judgment." 
It  is  not  intended,  nor  to  be  understood,  from  these  case^,  that  the  question, 
thus  material  to  the  decision  arrived  at,  must  be  confined  exclusively  and  spe- 
cially to  the  construction  of  the  treaty,  act  of  congress,  etc.,  in  order  to  give 
the  jurisdiction,  as  this  would  be  too  narrow  a  view  of  it.  Points  may  arise 
growing  out  of,  and  connected  with,  the  general  question,  and  so  blended  with 
it  as  not  to  be  separated,  and,  therefore,  falling  equally  within  the  decision  con- 
templated by  the  twenty-fifth  section.  The  cases  of  Smith  v.  The  State  of 
Maryland,  6  Cranch,  286,  and  Martin  v.  Hunter's  Lessee,  1  Wheat,  304,  355, 
afford  illustrations  of  this  principle. 

§  1 205,  Where  a  decision  of  a  state  court  involves  only  a  question  of  state  laWj 
a  torit  of  error  does  not  lie  from,  the  supreme  court. 

Now,  as  the  decision  of  the  question  involving  the  right  and  title  of  the 
plaintiff  in  error  to  Gooding's  interest  in  this  fund  under  the  insolvent  pro- 
ceedings was  against  him  in  the  court  below,  and  was  one  which,  in  our  judg- 
ment, involves  only  a  question  of  state  law,  and,  therefore,  not  the  subject  of 
revision  here,  and  was  conclusive  upon  his  rights  and  decisive  of  the  case,  it 
follows  that  we  have  no  jurisdiction  within  the  principle  of  the  cases  to  which 
we  have  referred;  for  the  determination  of  the  court  upon  the  validity  of  the 
act  of  the  legislature  of  1841  in  no  way  controlled  the  judgment  at  which  the 
court  arrived,  as  respected  the  plaintiff.  That  turned  upon  the  decision  as  to 
the  right  of  the  plaintiff  to  the  fund  under  the  insolvent  proceedings,  as  por- 
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manent  trustee  of  Gooding,  and  whatever  might  have  been  the  opinion  of  the 
court  upon  the  other  question,  the  result  of  their  judgment  would  have  been 
the  same. 

For  the  reason,  therefore,  that  this  case  falls  directly  within  the  decision  of 
Gill  V.  Oliver's  Executors,  11  How.,  529,  and  is  not  distinguishable  from  it,  the 
case  must  take  the  same  direction,  and  be  dismissed  for  want  of  jurisdiction. 


WILLIAMS  i;.  NORRIS. 
(12  Wheaton,  117-129.    1827.) 

Opinion  by  Marshall,  C.  J. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
highest  court  for  the  state  of  Tennessee ;  consequently  this  court  can  exercise 
no  other  jurisdiction  in  the  case  than  is  given  by  the  twenty-fifth  section  of  the 
judiciary  act. 

The  counsel  for  the  plaintiflf  in  error  contend:  1.  That  an  act  of  con- 
gress has  been  drawn  into  question  in  the  state  court,  and  that  the  de- 
cision has  been  against  that  act.  2.  That  an  act  of  the  legislature  of  Tennessee, 
which  impairs  the  obligation  of  a  contract,  has  been  drawn  into  question,  and 
that  the  decision  has  been  in  favor  of  the  party  claiming  under  that  act. 

As  preliminary  to  a  consideration  of  these  points,  it  is  necessary  to  inquire 
whether  some  additional  papers,  which  have  been  brought  up  by  a  certiorari,  con- 
stitute a  part  of  the  record.  These  papers  are  the  opinion  of  one  of  the  judges^ 
which  is  supposed  to  have  been  delivered  and  filed  as  the  opinion  of  the  court 
that  decided  the  cause,  and  some  proceedings  which  took  place  in  the  same 
court  after  the  record  had  been  removed  into  this  court  by  writ  of  error. 

§  1 206.  The  opinion  of  the  court  is  no  part  of  the  record  of  a  catcse.  The 
la/w  of  Tennessee  does  not  make  the  opinio7i  apart  of  tJie  record. 

1.  Is  the  opinion  a  part  of  the  record?  As  a  general  proposition,  every 
gentleman  of  the  profession  will,  without  hesitation,  answer  this  question  in 
the  negative.  An  opinion  not  given  to  the  jury,  pronounced  after  a  verdict 
was  rendered,  and  consequently  having  no  influence  on  that  verdict,  which 
states  merely  the  course  of  reasoning  which  conducted  the  court  to  its  judg- 
ment, may  explain  the  views  and  motives  of  the  court,  but  does  not  form  a 
part  of  its  judgment,  and  cannot  constitute  a  part  of  the  record.  The  counsel 
for  the  plaintiflf  does  not  contend  for  the  general  principle,  but  insists  that  an 
act  of  the  legislature  of  Tennessee  makes  the  opinion  a  part  of  the  record  in 
the  courts  of  that  state.  An  act  passed  in  the  year  1809,  "to  establish  circuit 
courts,  and  a  supreme  court  of  errors  and  appeals,"  enacts  "  that  the  judges  of 
the  court  of  errors  and  appeals,  as  well  as  the  circuit  court  judges,  shall,  as  to  the 
viecisions  on  all  material  points,  file  their  opinions  in  writing  among  the  papers 
of  the  cause  in  which  such  opinion  may  be  given,  within  ten  days  from  the  de- 
livering of  the  same." 

This  sentence  amounts  to  no  more  than  a  provision  that  the  opinion  of  the 
judges  shall  appear,  and  shall  be  preserved  with  the  other  papers ;  but  does  not 
make  that  opinion  a  part  of  what  is  technically  denominated  "the  record" 
more  than  the  other  papers  in  the  cause  among  which  it  Ls  filed.  Depositions, 
and  exhibits  of  every  description,  are  papers  in  the  cause,  and,  in  one  sense  of 
the  word,  form  a  part  of  the  record.  In  some  states  they  are  recorded  by  direc- 
tion of  law,  but,  in  a  jury  cause,  they  constitute  no  part  of  the  record  on  which 
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the  judgment  of  an  appellate  court  is  to  be  exercised,  unless  made  a  part  of  it 
by  bill  of  exceptions,  or  in  some  other  manner  recognized  by  law.  But  the 
plaintiff  relies  on  the  succeeding  sentence  as  making  the  opinions  of  the  judges 
apart  of  the  record.  That  sentence  is  in  these  words:  "And  where  a  writ  of 
error  shall  be  allowed  to  reverse  the  judgment  of  any  circuit  court  in  any 
cause,  the  clerk  thereof  shall  send  a  transcript  of  the  opinion  of  the  judge  to 
the  court  of  errors  and  appeals,  with  the  balance  of  the  record  in  the  cause 
properly  certified."  It  is  contended  that  the  words  "  balance  of  the  record," 
show  the  intention  of  the  legislature  that  the  opinion  of  the  judge  shall  con- 
stitute a  part  of  that  which  is  technically  the  record.  The  capacity  of  a  legis- 
lature to  control  the  proceedings  of  courts  is  not  questioned,  and  if  its  will  be 
unequivocally  declared,  that  will  must  be  obeyed ;  but  in  construing  a  law,  im- 
plications are  not  to  be  drawn  from  careless  expressions,  which  would  produce 
unreasonable  results,  and  subvert  the  usual  course  of  legal  proceedings.  Can 
the  opinion  of  the  judge  introduce  any  fact  into  the  cause?  Where  a  judgment 
is  rendered  on  a  special  verdict,  for  example,  can  he,  by  an  opinion  filed  ten 
days  afterwards,  control  the  facts  found  in  that  verdict?  Or  can  he,  by  any- 
thing inserted  in  his  opinion,  warrant  any  legal  inferences  which  the  verdict 
itself  would  not  justif}^,  or  in  any  manner  change  the  legal  effect  of  the  find- 
ing? If  the  opinion  cannot  produce  these  results,  for  what  purpose  is  it  intro- 
duced into  the  record  ? 

It  can  be  introduced  for  no  other  purpose  than  to  suggest  to  the  superior 
court  those  arguments  which  might  otherwise  escape  its  notice,  which  operated 
in  producing  the  judgment,  and  which,  in  the  opinion  of  the  legislature,  ought  to 
be  weighed  by  the  superior  court,  before  that  judgment  should  be  reversed  or 
affirmed.  If  the  judgment  should  be  correct,  although  the  reasoning  by  which 
the  mind  of  the  judge  was  conducted  to  it  should  be  deemed  unsound,  that 
judgment  would  certainly  be  affirmed  in  the  superior  court.  We  cannot,  there- 
fore, imply  from  the  loose  expression  which  has  been  cited,  so  extraordinary  a 
result  as  that  the  opinion  of  the  court,  filed  after  judgment,  as  an  argument, 
should  be  considered  as  a  part  of  what  is  technically  denominated  the  record, 
or  should  be  a  supplement  to  the  verdict.  In  the  present  case,  the  opinion 
which  was  filed  has  been  inspected,  and  seems  to  have  been  founded  on  a  con- 
struction of  the  laws  of  the  state,  without  calling  into  question  the  constitu- 
tion of  the  United  States  or  any  act  of  congress.  This,  however,  is  not  relied 
on,  because,  as  has  been  stated,  the  opinion  has  no  other  influence  on  the  cause 
than  it  would  have  had  if  published  in  a  book  of  reports.  If  the  court  could  have 
doubted  on  the  proper  construction  of  this  section,  the  fact  that  it  has  never 
been  understood  in  the  courts  of  the  state  in  the  sense  for  which  the  counsel 
for  the  plaintiff  in  error  now  contends,  would  be  conclusive  on  the  question. 
It  is  also  not  entirely  unworthy  of  remark  that  so  much  of  the  section  as  re- 
quires the  judges  of  the  circuit  court  to  file  their  opinions  in  writing,  was  re- 
pealed before  the  judgment  in  this  case  was  pronounced;  consequently  that  part 
of  the  section  which  contains  the  words  by  which  the  doubt  was  created,  forms 
no  longer  a  part  of  the  hiw. 

The  certiorari  has  also  brought  up  a  supplemental  record,  which  contains  a 
motion  made  in  the  state  court  by  the  plaintiff  in  error,  after  the  cause  had 
been  removed  into  this  court,  to  amend  the  record  or  entries  of  the  judgment, 
by  inserting  the  questions  which  were  decided  by  the  judges.  The  reasons  for 
and  against  this  motion  are  spread  upon  the  record ;  and  the  facts  which  would 
give  jurisdiction  to  this  court  are  asserted  by  the  one  party,  and  denied  by  the 
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other.  The  court  took  time  for  advisement,  and  does  not  appear  to  have  granted 
or  rejected  the  motion. 

§  1207.  No  order  made  in  a  state  court  after  the  removal  of  the  cavse  hy  writ 
of  error  ^  introdiicifig  new  matter^  can,  form  any  part  of  the  record. 

This  court  is  decidedly  of  opinion  that  no  orders  made  in  the  court  of  the 
state,  after  the  removal  of  the  record  into  this  court  by  writ  of  error,  not  made 
by  way  of  amendment,  but  introducing  new  matter,  could  be  brought  into  it  or 
could  in  any  matter  affect  it.  The  cause  must  be  tried  on  the  record  as  it  stood 
when  removed,  not  upon  the  subsequent  proceedings  which  were  pressed  in  the 
state  court  after  its  final  judgment  was  given.  In  the  present  case  nothing  is 
before  the  court  but  the  original  record.  That  record  exhibits  a  caveat  against 
the  issuing  of  a  grant  on  a  survey  made  for  the  defendant,  and  assigns  various 
causes  why  it  should  not  be  issued.  The  plaintiff  claimed  under  a  patent  from 
the  state  of  Tennessee,  and  the  caveat  was  the  proper  process  to  contest  the 
right  of  the  defendant.  On  the  trial,  a  jury,  in  pursuance  of  the  act  of  the 
legislature  of  that  state  of  1807,  c.  1,  s.  8,  was  "impaneled  and  sworn  for  find- 
ing such  facts  as  are  material  to  the  cause,  and  not  agreed  on  by  the  parties." 
The  jury  found,  1.  That  on  the  3d  day  of  May,  1784,  Ezekiel  Norris  made 
his  entry  in  the  oflBce  of  John  Armstrong,  entry  taker  of  western  lands,  recit- 
ing the  words  of  the  entry.  In  the  margin  the  following  words  are  inserted: 
"  detained  for  non-payment." 

2.  That  on  the  18th  of  November,  1815,  a  duplicate  warrant  of  survey  Avas 
issued  by  the  commissioner  of  West  Tennessee  to  the  said  Norris,  a  copy  of 
which  is  annexed. 

3.  The  third  fact  is  that  the  entry  was  special,  and  the  fourth  that  the  tract  of 
land  which  the  entry  called  to  adjoin  was  notorious. 

5.  That  the  original  warrant.  No.  2047,  to  Ezekiel  Norris,  issued  and  was  filed 
in  the  comptroller's  office  of  North  Carolina  without  any  indorsement  thereon; 
that  it  was  detained  for  non-payment.  The  copy  of  the  warrant  is  found  and 
is  incomplete,  being  without  the  signature  of  John  Armstrong,  the  entry  taker. 

The  caveatee  required  the  jury  to  find,  as  a  fact,  that  the  purchase  money 
was  paid  by  Norris,  and  that  the  memorandum  in  the  margin,  "detained  for 
non-payment,"  was  a  fraudulent  entry.  The  jury  refuse  to  find  this  fact,  and, 
in  its  stead,  find  "  that  it  is  not  proved  to  them  that  the  consideration,  at  the 
rate  of  £10  per  hundred  for  every  hundred  acres,  for  the  entry  of  the  said 
Ezekiel  Norris,  in  question,  was  duly  paid  to  John  Armstrong,  entry  taker,  etc., 
and  that  afterwards  it  was  falsely  and  fraudulently  inserted  in  the  margin  of 
the  entry  book  containing  said  entry,  and  opposite  to  the  same,  by  some  per- 
son, '  detained  for  non-payment.' " 

The  act  of  North  Carolina,  which  authorized  entries  to  be  made  in  John 
Armstrong's  office,  contains  the  following  enactment :  That  every  person  claim- 
ing, before  he  shall  be  entitled  to  enter  a  claim  for  any  of  the  said  lands,  shall 
pay  into  the  hands  of  the  entry  taker,  at  the  rate  of  ten  pounds  in  specie,  or 
in  specie  certificates  at  their  nominal  value,  etc.,  for  every  hundred  acres  so  en- 
tered. The  nineteenth  section  directs  every  entry  taker  within  the  state  to 
make  out  and  deliver  to  the  surveyor,  on  or  before  the  1st  daj^  of  April  and 
the  1st  day  of  October  annually,  the  warrants  for  the  several  entries  (which 
are  not  disputed),  made  in  his  office,  with  an  indorsement  prescribed  by  law, 
showing  the  number  and  date  of  the  entry.  The  circuit  court  for  the  county 
of  Lincoln  decided  that  Williams,  the  caveator,  had  the  better  right.  This 
judgment  was  carried  to  thi  court  of  errors  and  appeals  by  writ  of  error,  where 
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it  was  reversed  and  the  caveat  dismissed.  That  judgment  is  now  before  this 
court,  and  in  considenng  it  we  are  confined  to  the  inquiry  whether  the  record 
shows  any  misconstruction  of  an  act  of  congress  or  of  the  constitution  of  the 
United  States. 

In  1789  North  Carolina  ceded  her  western  territory  to  the  United  States, 
reserving  to  herself  the  right  of  perfecting  titles  in  all  cases  where  entries  had 
been  made  according  to  law.  Under  this  reservation  several  acts  were  pa^ed 
directing  warrants  of  survey  to  be  issued  on  entries  made  in  John  Armstrong's 
office,  where  the  purchase  money  had  been  or  should  be  paid.  In  1796  Ten- 
nessee was  erected  into  a  state.  In  1803  North  Carolina  entered  into  a  com- 
pact with  the  state  of  Tennessee,  in  which  the  former  ceded  to  the  latter  the 
power  to  issue  grants  and  perfect  titles  to  all  claims  of  land  lying  in  the  said 
state,  which  power  had  been  reserved  to  herself  by  North  Carolina  in  her  acts 
ceding  her  then  western  territory  to  the  United  States.  This  compact  was 
assented  to  by  congress. 

In  1806  congress  passed  an  act  ceding  (2  Stats,  at  Large,  382)  to  the  state  of 
Tennessee  all  the  rights  of  congress  to  lands  lying  east  and  north  of  a  line 
described  in  the  act.  The  land  in  controversy  is  within  the  territory  thus  ceded 
by  congress.  If  any  stipulation  in  the  compact  between  North  Carolina  and 
Tennessee  could  have  aflfected  the  controversy  between  Williams  and  Norris,  it 
must  have  been  because  the  title  of  Norris  came  within  the  reservation  made 
by  the  state  of  North  Carolina  in  her  act  of  cession  to  congress.  That  reserva- 
tion was  the  subject  of  the  compact.  As  the  controversy  was  not  between  two 
persons  claiming  under  North  Carolina,  but  between  a  person  claiming  under 
North  Carolina  and  one  claiming  under  the  state  of  Tennessee,  and  the  decis- 
ion was  in  favor  of  the  title  set  up  under  North  Carolina,  we  cannot  perceive 
how  that  decision  can  be  considered  as  a  violation  of  the  compact.  North  Car- 
olina stipulates  that  titles  should  be  issued  by  the  state  of  Tennessee  for  lands 
to  which  there  were  valid  claims  under  her  laws,  and  for  which  patents  might 
have  been  issued  by  her  had  the  compact  not  been  made.  If  the  title  of  Norrjs 
was  valid  according  to  the  laws  of  North  Carolina,  then  the  decision  in  his 
favor  is  in  pursuance  of  the  compact;  if  it  was  not  valid  according  to  those 
laws,  then  the  case  is  not  within  the  compact.  In  either  view  of  it  the  compact 
has  not  been  violated. 

The  act  which  gives  the  sanction  of  congress  to  this  agreement  also  cedes  to 
Tennessee  a  large  territory,  comprehending  the  lands  in  controversy.  This 
cession  is  made  on  several  conditions,  one  of  which  respects  all  existing  claims 
to  lands  under  the  state  of  North  Carolina.  Its  operation  is  understood  to  be, 
so  far  as  it  can  affect  the  case  now  before  the  court,  precisely  the  same  with 
that  of  the  compact  between  the  two  states.  The  same  observations  apply  to 
it  as  were  applied  to  that  instrument.  The  title,  for  the  benefit  of  which  it 
was  intended,  if  it  has  an}^  influence  in  the  case,  has  prevailed.  Consequently 
neither  the  compact  between  the  states,  nor  the  act  of  congress  which  assents 
to  that  contract,  and  which  confers  on  the  state  of  Tennessee  the  power  to 
perfect  titles  in  the  district  of  country  which  comprehends  the  lands  in  contro- 
versy, can  have  been  violated. 

§  1208.  To  give  the  BupreDie  court  jurisdiction  of  a  chse  involving  the  con- 
stitutionality  of  a  state  statute^  it  is  sujficient  that  the  record  should  show  tliat  an 
act  of  congress  was  applicable  to  the  case. 

A  point  of  rather  more  difficulty  remains  to  be  considered.  It  is  contended 
that  the  validity  of  a  statute  of  the  state  of  Tennessee  has  been  drawn  into 
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question  in  this  case,  on  the  ground  of  its  being  repugnant  to  the  constitution, 
and  the  decision  has  been  in  favor  of  its  validity.  The  act  supposed  to  ba  un- 
constitutional is,  ^'  An  act  for  the  relief  of  Ezekiel  IN'orris.''  It  is  not  stated  in 
the  record  that  the  constitutionality  of  this  act  was  drawn  in  question;  and 
the  twenty-fifth  section  of  the  judiciary  act  declares  that  "  no  error  shall  be 
assigned  or  regarded  but  such  as  appears  on  the  face  of  the  record  and  imme- 
diately respects  the  before  mentioned  questions  of  validity,  or  construction  of 
the  said  constitution,"  etc.  The  case  of  Miller  v.  Nicholls,  4  Wheat.,  311,  has 
been  relied  on  to  prove  that  it  is  not  necessary  to  the  jurisdiction  of  the  court 
that  the  record  should  in  terms  state  a  misconstruction  of  the  act  of  congress, 
or  that  it  was  drawn  in  question.  It  is  sufficient  to  give  the  court  juris-  j 
diction,  that  the  record  should  show  that  an  act  of  congress  was  applicable  to  ' 
the  case.  | 

The  case  of  Miller  v.  Nicholls  was  a  claim  filed  by  Mr.  Dallas,  the  attorney 
of  the  United  States,  for  a  sum  of  money  brought  into  a  state  court  of  Penn-  I 
sylvania,  to  be  disposed  of  by  the  court.  The  money  belonged  to  a  debtor  of 
the  United  States,  who  was  also  indebted  to  the  state  of  Pennsylvania.  The  j 
court  decreed  the  money  to  the  state,  in  pursuance,  it'  is  presumed,  of  an  act  of 
the  legislature  giving  the  state  a  preference.  The  case  was  brought  by  writ 
of  error  into  this  court  upon  the  allegation  that  the  judgment  was  in  vio- 
lation of  the  act  of  congress  which  gives  priority  to  the  United  States  in  all 
cases  of  insolvency.  1  Stats,  at  Large,  515.  This  court  dismissed  the  writ 
of  error  because  the  fact  of  insolvency  not  having  been  shown,  it  did  not  ap- 
pear from  the  record  that  the  act  of  congress,  or  the  constitutionality  of  the 
state  law,  was  drawn  into  question.  The  court  added  that  the  record  need  not 
state,  in  terms,  a  misconstruction  of  the  act  of  congress,  or  that  it  was  drawn 
in  question.  The  act  of  congress  applies  to  every  insolvent  debtor  of  the 
United  States,  and  gives  them  priority  as  to  all  the  property  of  the  debtor 
which  he  possessed  when  the  insolvency  took  place;  but  it  supplies  only  to  cases 
of  insolvency.  Had  the  record  shown  that  this  was  a  case  of  insolvency,  so 
that  the  act  of  congress  applied  to  it,  that  act  must  have  been  misconstrued,  or 
its  obligation  denied,  when  the  court  decreed  the  money  to  the  state  of  Penn- 
sylvania; and  the  court  was  of  opinion  that  the  act  could  not  have  been  evaded 
by  the  omission  to  refer  to  it  in  the  judgment,  or  to  spread  it  on  the  record. 

To  apply  the  principle  of  that  case  to  this  it  will  be  necessary  to  show  that 
the  title  of  Norris  depended  on  the  act  passed  in  his  favor  by  the  legislature  of 
Tennessee,  and  that  the  act  was  repugnant  to  the  constitution.  That  act  is  in 
these  words:  "Be  it  enacted,"  etc.,  "  that  the  commissioner  of  West  Tennessee 
be,  and  he  is  hereby  authorized  to  issue  to  Ezekiel  Norris  certificates  or  war- 
rants to  the  amount  of  two  thousand  two  hundred  and  eighty  acres,  being  the 
amount  of  two  entries,  Xo.  2046  for  one  thousand  acres,  and  No.  2047  for  one 
thousand  two  hundred  and  eighty  acres,  on  which  no  warrants  or  grants 
were  issued;  provided,  that  the  said  Ezekiel  Norris  shall  produce  sufficient  evi- 
dence to  the  said  commissioner  that  the  consideration  for  said  entries  was  paid, 
and  that  no  warrant  or  grant  ever  issued  on  said  entries."  When  this  act 
passed,  a  patent  had  been  granted  by  the  state  of  Tennessee  to  the  plaintiff  in 
error,  comprehending  a  part  of  the  land  covered  by  the  entry  of  Norris.  If 
its  effect  was  to  annul  that  patent,  and  to  give  a  hqw  title  to  Xorris,  the  act 
would  come  within  the  decision  of  this  court  in  the  case  of  Fletcher  v.  Peek, 
6  Cranch,  87,  as  a  law  impairing  the  obligation  of  contracts.  In  determining 
whether  such  was  its  effect  it  is  necessary  to  inquire  whether  Norris'  entry  was 
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absolutely  void,  or  gave  an  incipient  title,  capable  of  baing  carried  into  grant. 
If  the  purchase  money  was  paid,  the  entry  was  valid.  If  not  paid,  the  entry 
might  be  void,  or  only  voidable.  The  words  of  the  act  under  which  it  was 
made  have  been  cited,  and  may  admit  of  either  construction.  It  is  a  question 
for  the  legislature  and  courts  of  the  state,  and  its  decision  the  one  way  or  the 
other  would  not  be  repugnant  to  the  constitution  of  the  United  States.  It  is 
apparent  that  the  legislature  of  North  Carolina  has  not  considered  these  en- 
tries, where  the  purchase  money  was  not  paid  at  the  time,  as  baing  absolutely 
void,  but  has,  supposed  them  to  be  capable  of  being  perfected  and  carried  into 
grant,  as  the  legislature  might  direct. 

§  1209.  Entries  made  in  John  ArmMrong'B  land  office. 

In  1Y94  the  comptroller  was  directed  to  issue  warrants  in  all  cases  in  which 
the  purchase  money  had  been  paid.  In  1796  it  was  enacted  that  no  grants 
should  issue  on  warrants  on  entries  made  in  John  Armstrong's  oflSce,  unless  it 
should  appear,  by  Armstrong's  books,  or  other  sufficient  testimony,  that  the 
purchase  money  had  been  paid.  The  next  succeeding  section  of  the  same  act 
authorizes  any  person  entitled  to  such  entry  to  pay  into  the  treasury  the 
amount  or  balance  of  the  purchase  money,  upon  which  a  warrant  may  be  is- 
sued. In  1798  the  legislature  appointed  commissioners  to  investigate  the 
frauds  suggested  to  have  been  committed  in  the  secretary's  office,  and  directed 
that  no  grant  should  issue  on  warrants  obtained  on  entries  which  the  commis- 
sioners might  deem  fraudulent.  The  act  of  1799,  c.  7,  s.  16,  directs  warrants 
to  issue  on  all  entries  where  the  requisites  of  the  law  have  been  or  shall  be 
complied  with.  The  legislation  of  North  Carolina,  to  the  year  1803,  proceeds 
upon  the  idea  that  the  entries  made  in  John  Armstrong's  office,  for  which  the 
purchase  money  had  not  been  paid,  were  not  absolutely  void,  but  might  be 
made  good  by  paying  the  purchase  money,  or  such  part  of  it  as  remained  due. 
The  right  seems  to  have  been  considered  as  preserved  and  suspended  until  the 
purchase  money  should  be  paid.  In  this  state  of  things,  the  power  of  perfect-* 
ing  titles,  Avhich  had  been  retained  by  North  Carolina  in  her  cession  act,  was 
transferred  to  Tennessee,  on  condition  that  titles  should  be  perfected,  or  entries 
made,  under  the  laws  of  that  state,  according  to  the  requisites  of  those  laws. 

In  1806,  c.  1,  s.  45,  the  legislature  of  Tennessee  appointed  commissioners  to 
decide  on  the  validity  of  entries,  with  directions  to  admit  no  warrants  on  en- 
tries made  in  John  Armstrong's  office,  if  it  may  appear  to  the  said  commission- 
ers that  the  purchase  money  has  not  been  paid.  By  the  act  of  1807,  c.  20, 
s.  25  and  29,  it  is  enacted  that  where  it  shall  appear  to  either  of  the  commis- 
sioners that  entries  have  been  made  in  John  Armstrong's  office,  on  which  the 
purchase  money  has  been  paid,  in  whole  or  in  part,  warrants  may  issue  for 
so  much  land  as  has  been  paid  for.  But  it  is  provided  that  the  person  exhibit- 
ing such  claim  shall  produce  a  certificate  from  the  comptroller  of  North  Caro- 
lina, showing  what  sum  was  paid  on  the  said  entry.  This  act  was  continued  in 
force  till  the  1st  of  January,  1815.  In  October,  1815,  an  act  passed  directing 
that  there  should  be  one  commissioner  in  East  and  one  in  West  Tennessee,  each 
of  whom  should  exercise  the  powers  which  had  been  vested  in  commissioners 
by  the  act  of  1806.  We  do  not  understand  that  the  propriety  or  obligation  of 
these  acts  has  ever  been  questioned  by  the  courts  of  either  North  Carolina  or 
Tennessee.  We  do  not  understand  that  the  courts  of  either  state  have  ever 
questioned  the  legislative  construction  of  the  act  opening  the  office  in  which 
this  entry  was  made.  That  construction  is,  that  entries  received  by  John  Arm- 
strong, though  not  accompanied  bv  the  purchase  money^  were  not  absolutely 
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void,  but  would  become  valid  should  the  purchase  money  be  afterwards  paid; 
and  that  such  proof  of  payment  might  be  received  as  the  legislature  should 
prescribe.  It  cannot  be  doubted  that  numerous  titles  are  held  under  this  con- 
struction of  the  law.  Its  correctness  or  incorrectness  does  not  seem  to  involve 
any  constitutional  question,  or  any  question  which  can  give  this  court  jurisdic- 
tion in  a  cause  which  has  been  determined  in  a  state  court. 

Had  the  claim  of  Ezekiel  Norris  been  decided  by  the  commissioners  acting 
under  the  general  law,  it  would  probably  never  have  been  contested-  What 
difference  is  there,  so  far  as  respects  its  constitutionality,  between  the  act 
passed  in  his  particular  case,  and  the  act  containing  a  general  reference  of  all 
cases  of  the  same  description  to  the  commissioner?  The  difference  consists 
solely  in  this:  the  general  act  admits  no  other  proof  of  payment  than  a  certifi- 
cate from  the  comptroller  of  North  Carolina;  the  particular  act  authorizes  the 
commissioner  to  establish  the  claim  on  sufficient  evidence;  that  is,  we  presume^ 
on  such  evidence  as  is  generally  admissible  in  a  court  of  justice.  We  know 
of  no  principle  which  could  impose  on  the  legislature  of  the  state  the  necessity 
of  exacting  from  the  claimant,  under  an  entry  made  in  John  Armstrong's 
office,  as  indispensable  to  the  establishment  of  his  claim,  a  certificate  from  the 
comptroller  of  North  Carolina  that  the  purchase  money  had  been  paid.  The 
act  of  1794  left  the  fact  of  payment  open  to  legal  proof.  The  act  of  1796  re- 
quired that  it  should  appear  by  Armstrong's  books  or  other  legal  testimony. 
If,  then,  the  general  act  of  Tennessee  had  allowed  the  commissioner  to  issue 
warrants  on  sufficient  proof,  such  act  might  have  been  questioned  on  the 
ground  of  policy,  but  not  of  right. 

If  this  be  correct,  if  the  legislature  might  have  dispensed  with  this  testimony 
in  a  general  law,  why  may  it  not  be  dispensed  with  in  a  particular  law,  where 
its  effect  on  the  cause  is  precisely  the  same  as  if  it  had  been  general  ?  There 
are,  undoubtedly,  great  and  solid  objections  to  legislation  for  particular  cases. 
But  these  objections  do  not  necessarily  make  such  legislation  repugnant  to  the 
constitution  of  the  United  States.  The  act  "  for  the  relief  of  Ezekiel  Norris  '^ 
did  not  authorize  the  commissioner  to  grant  him  a  certificate  or  warrant  on  his 
entry,  unless  he  should  prove  that  the  purchase  money  had  been  paid.  The  laws 
had  preserved  such  entries,  and,  consequently,  an  act  to  enable  the  proprietor  of 
one  of  them  to  prosecute  his  claim  is  not  necessarily  an  act  impairing  the  obli- 
gation of  a  contract. 

The  question  whether  the  judgment  of  the  commissioner  was  conclusive  evi- 
dence that  the  purchase  money  had  been  paid  is  entirely  distinct  from  the  con- 
stitutionality of  the  law,  and  the  decision  of  the  state  court  upon  it  cannot  be 
revised  in  this  court.  We  are  of  opinion  that  this  record  does  not  exhibit  a 
case  of  which  this  court  can  take  jurisdiction,  and  that  the  writ  of  error  ought^ 
therefore,  to  be  dismissed. 

AUSTIN  V.  THE  ALDERMEN. 
(7  Wallace,  694-^90.    1868.) 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error^ 
issued  pursuant  to  the  twenty-fifth  section  of  the  judiciary  act  of  1789.  The 
legislature  of  Massachusetts,  by  a  statute  passed  on  the  15th  of  May,  1865  (ch. 
242),  provided  for  "  the  taxation  of  shares  in  associations  for  banking,  estab- 
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lished  under  the  laws  of  the  United  States,"  and  prescribed  the  mode  of  pro- 
cedure for  that  purpose.  The  statute  is  confined  to  such  associations  in  that 
state  and  to  shares  held  by  persons  living  within  its  limits.  The  third  sectioa 
enacts  that  the  assessment  for  taxation  shall  be  made  where  the  shareholders- 
reside.  The  proviso  in  the  act  of  congress  which  permits  the  shares  to  be  taxed 
by  the  states  requires  them  to  be  included  "  in  the  valuation  of  the  personal 
property"  of  the  holder,  "  in  the  assessment  of  taxes  imposed  by  or  under  state^ 
authority,  at  the  place  where  such  bank  is  located,  and  not  elsewhere."  Act 
of  June  3, 1864,  ch.  106,  §  41,  13  Stats,  at  Large,  112.  There  are  other  regular 
tions  upon  the  subject,  but  they  do  not  aflfect  the  point  to  be  considered,  and' 
need  not  be  more  particularly  adverted  to.  The  plaintiff  in  error  lived  in 
Boston,  and  was  the  owner  of  stock  in  six  national  banks  there  situated,  and 
the  valuation  and  assessment  were  there  made.  It  is  not  denied  that  this  was- 
in  conformity  to  the  act  of  congress,  but  it  is  insisted  that  the  taxes  assessed" 
were  illegal  and  void,  because  the  statute  of  the  state  requires  that  they  shall 
be  assessed  at  the  place  of  the  residence  of  the  shareholder,  without  reference- 
to  the  locality  of  the  bank. 

§  1210.  The  supreme  court  has  7io  jurisdiction  if  an  act  of  congress  is  not' 
violated  in  the  particular  case. 

The  only  question  of  federal  jurisdiction,  and  of  which  this  court  can  take 
cognizance,  is  whether  the  plaintiff  in  error  has  been  deprived  of  any  right, 
contrary  to  the  act  of  congress,  upon  which  he  relies  for  protection.  The  facts 
bring  the  case  within  the  terms  of  the  act,  according  to  the  strictest  construc- 
tion which  can  be  given  to  them.  This  is  conclusive  of  the  case.  Whether,  in 
another  case  arising  upon  a  different  state  of  facts,  the  statute  may  not  pro- 
duce results  in  conflict  with  the  act  of  congress,  and  which  this  court 
will,  therefore,  be  bound  to  revise  and  correct,  is  an  inquiry  upon  which  we 
are  not  called  to  enter.  We  can  only  consider  the  statute  in  connection  with 
the  case  before  us.  Having  ascertained  that  it  has  wrought  no  effect  which 
the  act  forbids,  our  jurisdiction  is  at  an  end.  The  twenty-fifth  section  of  the 
judiciary  act  is  explicit  upon  the  subject. 

§  121 1.  Power  of  taxation. 

The  right  of  taxation,  where  it  exists,  is  necessarily  unlimited  in  its  nature; 
It  carries  with  it  inherently  the  power  to  embarrass  and  destroy.  It  is  well 
settled  that  the  states  cannot  exercise  this  authority  in  respect  to  any  of  the  in- 
strumentalities which  the  general  government  may  create  for  the  performance 
of  its  constitutional  functions.  It  is  equally  well  settled  that  this  exemption- 
may  be  waived  wholly,  or  with  such  limitations  and  qualifications  as  may  be 
deemed  proper  by  the  law-making  power  of  the  nation;  but  the  waiver  must 
be  clear,  and  every  well-grounded  doubt  upon  the  subject  should  be  resolved  in 
favor  of  the  exemption.  In  respect  to  the  class  of  cases  to  which  the  one 
before  us  belongs,  the  waiver  is  expressed  in  clear  and  unmistakable  language^ 
Important  questions  have  arisen  as  to  the  construction  and  effect  of  the  per- 
mission given  to  tax  by  the  act  of  congress  under  consideration,  with  reference 
to  the  national  securities  held  by  the  banks.  These  questions  have  been  settled, 
by  this  court  in  repeated  decisions.  Van  Allen  v.  The  Assessors,  3  Wall.,  673 ; 
The  People  v.  The  Commissioners,  4  id.,  244;  Bi'adley  v.  The  People,  id.,  459.L 
In  this  case  the  only  question  open  for  our  examination  must^  for  the  re^isons. 
before  stated,  be  resolved  against  the  plaintiff  in  error. 

Judgment  affirmed. 
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PORTER  V.  FOLEY. 
(24  Howard,  41Sh421.    1860.) 

Ebbob  to  the  Court  of  Appeals  of  Kentucky. 

Opinion  by  Mb.  Justice  Gkieb. 

Statement  of  Facts. —  The  record  of  this  case  does  not  show  that  any  ques- 
tion arose  or  was  decided  by  the  state  court  which  this  court  has  authority  to 
re-examine  by  virtue  of  the  twenty-fifth  section  of  the  judiciary  act.  Without 
entering  into  a  tedious  analysis  of  the  case,  it  is  sufficient  to  state  that  the 
chief  or  only  question  in  it  was  whether  an  act  of  assembly  of  Kentucky, 
authorizing  an  executor  to  sell  the  real  estate  of  minors,  was  a  valid  exercise  of 
power  by  the  legislature.  The  counsel  for  plaintiff  objected  to  the  admission 
of  the  deed  made  in  pursuance  of  such  authority,  '^  because  said  act  and  supple- 
ment were  unconstitutional  and  void." 

§  1212.  This  court  has  no  Jurisdiction  to  declare  an  oMof  a  state  legislature 
void  unless  it  conflicts  with  the  constitution  or  laws  of  ilie  United  States. 

This  objection  was  very  properly  construed  by  the  court  as  having  reference 
to  the  validity  of  the  act  of  the  legislature  of  Kentucky,  not  as  contrary  to  any 
provision  of  the  constitution  of  the  United  States,  but  as  raising  the  question 
whether  the  legislature  had  a  power  under  the  constitution  of  that  state,  by  gen- 
eral or  special  enactment,  to  authorize  the  sale  of  real  estate  of  infants.  The 
court  decided  that  it  had  such  power;  and  if  it  had,  it  is  abundantly  evident 
that  there  is  no  article  nor  clause  in  the  constitution  of  the  United  States 
which  could  interfere  with  it. 

Let  the  writ  of  error  be  dismissed. 

TWITCHELL  r.  THE  COMMONWEALTH 
(7  WaUaoe,  821-827.    186a) 

Petition  for  a  writ  of  error. 

Opinion  by  Chase,  C.  J. 

The  application  for  the  writ  of  error  is  made  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  which  makes  provision  for  the  exercise  of  the  ap- 
pellate jurisdiction  of  this  court  over  judgments  and  decrees  of  the  courts  of 
the  states. 

§  1 213.  As  to  the  allowance  of  writs  of  error  to  state  courts. 

Neither  the  act  of  1789,  nor  the  act  of  1807,  which  in  some  particulars  su- 
persedes and  replaces  the  act  of  1789,  makes  any  distinction  between  civil  and 
criminal  cases  in  respect  to  the  revision  of  the  judgments  of  state  courts  by 
this  court,  nor  are  we  aware  that  it  has  ever  been  contended  that  any  such  dis- 
tinction exists.  Certainly  none  has  been  recognized  here.  No  objection, 
therefore,  to  the  allowance  of  the  writ  of  error  asked  for  by  the  petition  can 
arise  from  the  circumstance  that  the  judgment  which  we  are  asked  to  review 
was  rendered  in  a  criminal  case.  But  Writs  of  error  to  state  courts  have  never 
been  allowed  as  of  right.  It  has  always  been  the  practice  to  submit  the  record 
of  the  state  courts  to  a  judge  of  this  court,  whose  duty  has  been  to  ascertain 
upon  examination  whether  any  question,  cognizable  here  upon  appeal,  was 
made  and  decided  in  the  proper  court  of  the  state,  and  whether  the  case  upon 
the  face  of  the  record  will  justify  the  allowance  of  the  writ.  In  general,  the 
allowance  will  be  made  where  the  decision  appears  to  have  involved  a  question 
within  our  appellate  jurisdiction ;  but  refusal  to  allow  the  writ  is  the  proper 

course  when  no  such  question  appears  to  have  been  made  or  decided ;  and  also 
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where,  although^  olaim  of  right  under  the  constitution  or  laws  of  the  United 
States  may  have  been  made,  it  is  nevertheless  clear  that  the  application  for  the 
writ  is  made  under  manifest  misapprehension  as  to  the  jurisdiction  of  this  court. 

§  1314.  A  state  law  as  to  the  form  of  indictments  does  rwt  raise  a  federal 
qtiestion. 

In  the  case  before  us  we  have  permitted  the  motion  for  allowance  to  be 
argued  before  the  full  bench  because  of  the  urgency  of  the  case  and  the  mo- 
mentous importance  of  the  result  to  the  petitioner.  It  is  claimed  that  the  writ 
should  be  allowed  upon  the  ground  that  the  indictment,  upon  which  the  judg- 
ment of  the  state  court  was  rendered,  was  framed  under  a  statute  of  Pennsyl- 
vania in  disregard  of  the  fifth  and  sixth  amendments  of  the  constitution  of  the 
United  States,  and  that  this  statute  is  especially  repugnant  to  that  provision  of 
the  sixth  amendment  which  declares  ^^  that  in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right''  ^Ho  be  informed  of  the  nature  and  cause  of  the 
accusation  against  him."  The  statute  complained  of  was  passed  Mafch  30, 
1860,  and  provides  that  "in  any  indictment  for  murder  or  manslaughter  it  shall 
not  be  necessary  to  set  forth  the  manner  in  which,  or  the  means  by  which,  the 
death  of  the  deceased  was  caused;  but  it  shall  be  sufficient,  in  every  indictment 
for  murder,  to  charge  that  the  defendant  did  feloniously,  wilfully,  and  of  malice 
aforethought,  kill  and  murder  the  deceased;  and  it  shall  be  sufficient,  in  any 
indictment  for  manslaughter,  to  charge  that  the  defendant  did  feloniously  kill 
the  deceased."  We  are  by  no  means  prepared  to  say  that,  if  it  were  an  open 
question  whether  the  fifth  and  sixth  amendments  of  the  constitution  apply  to 
the  state  governments,  it  would  not  be  our  duty  to  allow  the  writ  applied  for 
and  hear  argument  on  the  question  of  repugnancy.  We  think,  indeed,  that  it 
would.  But  the  scope  and  application  of  these  amendments  are  no  longer  sub- 
jects of  discussion  here.  In  the  case  of  Barron  v.  The  City  of  Baltimore,  7 
Pet.,  243,  the  whole  question  was  fully  considered  upon  a  writ  of  error  to  the 
court  of  appeals  of  the  state  of  Maryland.  The  error  alleged  was  that  the 
state  court  sustained  the  action  of  the  defendant  under  an  act  of  the  state  leg- 
islature, whereby  the  property  of  the  plaintiff  was  taken  for  public  use  in 
violation  of  the  fifth  amendment.  The  court  held  that  its  appellate  jurisdic- 
tion did  not  extend  to  the  case  presented  by  the  writ  of  error;  and  Ohieif  Jus- 
tice Marshall,  declaring  the  unanimous  judgment  of  the  court,  said: 

^'  The  question  presented  is,  we  think,  of  great  importance,  but  not  of  much 
diflBculty.  .  .  .  The  constitution  was  ordained  and  established  by  the  people 
of  the  United  States  for  themselves,  for  their  own  government,  and  not  for  the 
government  of  the  individual  states.  Each  state  established  a  constitution  for 
itself,  and  in  that  constitution  provided  such  limitations  and  restrictions  on  the 
powers  of  its  particular  government  as  its  judgment  dictated.  The  people  of 
the  United  States  framed  such  a  government  for  the  United  States  as  they  sup- 
posed best  adapted  to  their  situation  and  best  calculated  to  promote  their  inter- 
ests. The  powers  they  conferred  on  this  government  were  to  be  exercised  by 
itself;  and  the  limitations  on  power,  if  expressed  in  general  terms,  are  naturally 
and,  we  think,  necessarily  applicable  to  the  government  created  by  the  instru- 
ment. They  are  limitations  of  power  granted  in  the  instrument  itself,  not  of 
distinct  governments  framed  by  different  persons  and  for  different  purposes." 

And,  in  conclusion,  after  a  thorough  examination  of  the  several  amendments 
\Yhich  bad  then  (1833)  been  adopted,  he  observes: 

^' These  amendments  contain  no  expression  indicating  an  intention  to  apply 
them  to  state  governments.    This  court  cannot  so  apply  them." 
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§  1215.  The  fifth  and  sixth  amendments  were  not  intended  jfs  limits  upon  the 
states. 

And  this  judgment  has  since  been  frequently  reiterated,  and  always  without 
dissent.  That  they  "  were  not  designed  as  limits  upon  the  state  governments 
in  reference  to  their  own  citizens,"  but  "  exclusively  as  restrictions  upon  federal 
power,"  was  declared,  in  Fox  u  Ohio,  to  be  "the  only  rational  and  intelligible 
interpretation  which  these  amendments  can  have."  6  How.,  434.  And 
language  equally  decisive,  if  less  emphatic,  may  be  found  in  Smith  v.  The  State 
of  Maryland,  18  How.,  76,  and  Withers  v.  Buckley  and  others,  20  How.,  90. 
In  the  views  thus  stated  and  supported  we  entirely  concur.  They  apply  to  the 
sixth  as  fully  as  to  any  other  of  the  amendments.  It  is  certain  that  we  can  ac- 
quire no  jurisdiction  of  the  case  of  the  petitioner  by  writ  of  error,  and  we  are 
obliged,  therefore,  to  refuse  the  writ 

lONERS'  BANK  v.  STATE  OF  IOWA, 
(la  Howard,  1-9.    1851.) 

Ebbob  to  Supreme  Court,  Second  Judicial  District  of  Iowa. 

Opinion  by  Mb.  Justice  Daniel. 

Statement  of  Facts. —  By  a  statute  approved  on  the  20th  of  April,  1836, 
congress,  within  the  boundaries  designated  by  that  statute,  established  the  ter- 
ritorial government  of  Wisconsin  (vide  5  Stats,  at  Large,  10  to  16);  and  by  a 
subsequent  law,  approved  June  12,  1838,  congress  divided  the  territory  of  Wis- 
consin, and  established  over  what  had  formed  a  portion  of  that  territory,  the 
territorial  government  of  Iowa.  Vide  6 'Stats,  at  Large,  235  to  241.  On  the 
3d  of  March,  1845,  the  territory  of  Iowa  was  admitted  into  the  Union  as  one 
of  the  states  of  this  confederacy  Cvide  5  Stats,  at  Large,  742),  and  on  the  3d  day 
of  March,  1847,  the  like  admission  was  extended  to  the  territory  of  Wisconsin. 
Vide  0  Stats,  at. Large,  178.  By  what  may  be  termed  the  organic  laws  creating 
the  governments  of  both  the  territories  above  mentioned,  it  will  be  seen  that 
those  governments  were  vested  with  general  legislative  power,  and  were  sub- 
jected to  no  enumerated  or  specific  limitations  of  that  general  power,  save  in 
certain  exceptions  applicable  to  the  lands  or  other  property  of  the  United 
States,  and  to  the  right  on  the  part  of  those  governments,  in  exercising  the 
power  of  taxation,  to  discriminate  between  the  property  of  residents  and  non- 
residents. The  language  of  the  provisions  here  referred  to  is  identical  in  the 
laws  establishing  each  of  these  territories,  and  is  in  the  following  words: 
"  That  the  legislative  power  of  the  territory  shall  extend  to  all  rightful  subjects 
of  legislation,  but  no  law  shall  be  passed  interfering  with  tho  primary  disposal 
of  the  soil,  no  tax  shall  be  imposed  upon  the  property  of  the  United  States,  nor 
shall  the  lands  or  otlier  property  of  non-residents  be  taxed  higher  than  the 
lands  of  residents."  Each  of  those  provisions  contains  the  following  declara- 
tion :  "  All  laws  of  the  governor  and  legislative  assembly  shall  be  submitted 
to,  and  if  disapproved  by  the  congress  of  the  United  States,  the  same  shall  be 
null  and  of  no  effect."      Vide  5  Stats,  at  Large,  p.  13,  and  id.,  p.  237,  §  6. 

By  a  law  of  the  territorial  legislature  of  Wisconsin,  approved  on  the  30th  of 
November,  18^6,  the  plaintiffs  in  error  werQ  created  a  corporation  by  the  style 
of  the  Miners'  Bank  of  Dubuque,  to  continue  until  the  1st  day  of  May,  1851. 
Vide  Acts  of  Legislature  of  Wisconsin  of  1836,  p.  18,  No.  7.  By  an  act  of 
congress,  approved  on  the  3d  of  March,  1837  (5  Stats,  at  Large,  198)  the 
charter  granted  by  the  legislature  of  Wisconsin  was  disapproved  and  annulled  in 
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certain  particalars,  but  allowed  and  left  in  force  as  to  the  provisions  not  thus 
vacated,  and  contained,  amongst  other  provisions  (section  23),  the  following: 
"  That  this  act  be,  and  the  same  is  hereby  declared  to  be,  a  public  act,  and  that 
the  same  be,  for  the  time  before  limited,  construed  in  all  courts  and  places  be- 
nignly, and  favorably,  for  every  beneficial  purpose  therein  mentioned.  Pro- 
vided, that  if  such  corporation  shall  fail  to  go  into  oparation,  or  shall  abuse  or 
misuse  their  privileges  under  this  charter,  it  shall  ba  in  the  power  of  the  legis- 
lative assembly  of  this  territory  at  any  time  to  annul,  vacate  and  make  void 
this  charter."  After  the  separation  of  Iowa  from  Wisconsin,  the  legislature 
of  the  former  territory  (the  Bank  of  Dubuque  being  situated  within  the  gov- 
ernment thereof),  by  an  act  of  the  21st  of  May,  1845,  repealed  the  act  of  in- 
corporation of  the  Miners'  Bank;  directed,  under  the  supervision  of  the  court 
of  the  district,  the  settlement  by  trustees  of  the  affairs  of  that  corporation, 
and  the  distribution  of  its  assets  amongst  the  creditors  and  stockholders  thereof. 
Vide  Laws  of  Iowa  Ter.,  c.  31.  In  pursuance  of  this  law,  the  prosecuting  at- 
torney for  the  territory,  on' the  10th  of  August,  1845,  filed  an  information  in 
the  nature  of  a  writ  of  qv^  warranto  against  the  president,  directors  and  com- 
pany of  the  Bank  of  Dubuque,  as  usurpers,  upon  the  authority  of  the  United 
States,  of  the  privileges  and  franchises  of  a  banking  corporation.  To  this  in- 
formation the  plaintiffs  pleaded  the  act  of  incorporation  by  the  legislature  of 
Wisconsin,  as  altered  by  the  act  of  congress,  and  the  division  of  the  territory 
of  Wisconsin,  and  the  creation  of  the  government  of  Iowa,  in  justification  of 
their  corporate  rights.  To  this  plea,  it  is  replied  for  the  United  States,  that  the 
act  of  the  legislature  of  Wisconsin,  by  which  the  defendants  were  incorpo- 
rated, had,  aft^r  the  separation  of  the  territories,  been  repealed  by  an  act  of 
the  legislature  of  Iowa,  within  whose  jurisdiction  the  corporation  existed.  The 
plaintiffs  in  error  (the  defendants  below)  rejoined  that  the  repealing  act  of 
the  legislature  of  Iowa  had  been  passed  without  the  said  corporation  having 
failed  to  go  into  operation,  and  without  having  misused  or  abused  its  privileges. 
On  behalf  of  the  United  States  there  was  a  demurrer  to  this  rejoinder,  and  in 
the  meantime  the  territory  of  Iowa  having  become  a  state,  this  case  was  tried 
before  the  supreme  court  for  the  second  judicial  district  of  the  state,  by  which 
tribunal  the  demurrer  was  sustained,  and  judgment  of  ouster  pronounced 
against  the  bank. 

§  1 2 1 6.  What  necessary  to  give  jurisdiction  under  section  25  of  tjie  jvdioiarfj 
a>ct. 

By  the  plaintiffs  in  error  it  is  insisted  that  the  averments  in  their  rejoinder 
being  admitted  by  the  demurrer,  it  follows,  ex  consequently  that  the  repealing 
law  of  the  territory  of  Iowa  was  unconstitutional  as  a  law  arbitrarily  abrogat- 
ing the  charter  of  the  bank,  and  therefore  a  law  impairing  the  obligation  of  a 
contract.  In  reviewing  this  case  thus  made,  this  court  do  not  consider  them- 
selves called  upon  to  test  either  the  power  of  the  government  of  Io\ya  for  the 
enactment  of  the  statute  complained  of,  the  coincidence  or  incompatibility  of 
that  statute  with  the  tenth  section  of  the  first  article  of  the  constitution,  or 
regularity  of  the  proceedings  in  the  court  below.  At  the  threshold  of  their 
examination  of  this  case,  they  are  met  by  an  inquiry  far  more  important 
and  controlling  than  either  of  these,  namely,  an  inquiry  into  their  own  author- 
ity to  effect,  under  any  aspect  under  which  this  case  is  presented  to  them,  the 
result  which  is  sought  at  their  hands.  Whatever  authority  there  exists  in  this 
court  to  re-examine  and  reverse  the  judgments  or  decrees  Of  the  courts,  not 
those  regularly  appertaining  to  the  organized  judicial  system  of  the  United 
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States,  such  aathority  must  be  traced  to  the  twenty-fifth  section  of  the  law 
establishing  the  "judicial  courts  of  the  United  States,"  by  which  section  alone 
the  power  of  this  court  for  the  purposes  above  stated  was  created  and  is  clearly 
defined.  By  recurrence  to  that  section  it  will  be  perceived,  in  order  to  give 
the  corrective  power  to  this  tribunal,  that,  by  the  decision  of  the  state  court, 
there  must  have  been  '*  drawn  in  question  the  validity  of  a  statute  or  an 
authority  exercised  under  the  United  States,  and  the  decision  be  against  their 
validity;"  or  it  must  be  "where  is  drawn  in  question  the  validity  or  statute  of, 
or  an  authority  exercised  under,  any  state,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties  or  laws  of  the  United  States,  and  the  de- 
cision is  in  favor  of  such  their  validity;  or  where  is  drawn  in  question  the 
construction  of  any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under,  the  Unite!  States,  and  the  decision  is  against  the  title, 
right,  privilege  or  exemption  specially  set  up  or  claimed  under  such  clause  of 
the  constitution,  treaty,  statute  or  commission."     * 

§  1217.  No  jurisdiction  where  the  state  court  affirms  the  validity  of  a  terri- 
torial la/u). 

By  a  comparison  of  the  record  before  us  with  the  section  of  the  judiciary 
act  above  quoted,  we  think  it  nowhere  apparent  that  there  has  boen,  by  the 
decision  of  the  court  of  Iowa,  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United  States,  much  less  that 
there  has  been  a  decision  against  the  validity  of  either;  or  that  there  has  been 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  its  being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  or  the  construction  of  any  clause  of  tha  constitu- 
tion, or  of  any  treaty  or  statute  of,  or  commission  held  under,  the  United  States, 
and  a  decision  adverse  to  the  validity  of  tha  latter.  And  it  may  be  observed 
that  every  requisite  to  form  a  ground  of  jurisdiction  enumerated  in  each  of 
the  predicaments  comprised  in  the  statute  must  combine  in  order  to  give  to 
this  court  the  power  invoked  by  the  plaintiffs  in  error.  The  alleged  wrong 
which  the  court  are  called  on  to  redress  is  not  an  act  of  state  power  at  all;  it 
is  an  act  of  the  territorial  government  of  Iowa,  by  which  was  repealed  an  act 
of  the  preceding  territorial  government  of  Wisconsin;  consequently  the  de- 
cision of  the  court  below  asserted  no  state  act  or  power  in  opposition  to  the 
constitution,  treaties  or  laws,  or  to  a  commission  or  authority  of  or  under  the 
United  States,  and  presents,  therefore,  no  ground  of  jurisdiction  here,  either  as 
derived  from  the  language  of  the  statute,  or  from  any  construction  heretofore 
given  of  it.  If  the  question  whether  a  Writ  of  error  would  lie  from  this  court 
to  review  the  acts  of  the  territorial  governments  could  ever  have  been  regarded 
as  in  any  sense  equivocal  upon  the  language  of  the  twenty-fifth  section  of  the 
judiciary  act,  such  a  question  could  not  now  be  considered  as  open,  under  the 
express  adjudications  previously  ruled  by  this  court.  Thus,  in  the  cise  of  Scott 
V,  Jones,  5  How.,  343,  it  was  expressly  declared  "  that  an  objection  to  the  valid- 
ity of  a  statute  on  the  ground  that  the  legisWture  which  passed  it  were  not 
competent  or  duly  organized,  under  the  acts  of  congress  and  the  constitution, 
so  as  to  pass  valid  statutes,  is  not  within  the  cases  enumerated  in  the  twenty- 
fifth  section  of  the  judiciary  act,  and  therefore  this  court  has  no  jurisdiction 
over  the  subject;  that,  in  order  to  give  this  court  jurisdiction,  the  statute,  the 
validity  of  which  is  drawn  in  question,  must  be  passed  by  a  state  a  member  of 
the  Union,  and  a  public  body  owing  obedience  and  conformity  to  its  constitu- 
tion and  laws;  that  if  public  bodies,  not  duly  admitted  into  the  Union,  under- 
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take  as  states  to  pass  laws  which  might  encroach  on  the  Union  or  its  granted 
powers,  such  conduct  would  have  to  be  reached  either  by  the  power  of  the 
Union  to  put  down  insurrection,  or  by  the  ordinary  penal  laws  of  the  states  or 
territories  within  which  these  bodies  are  situated  and  acting;  but  their  meas- 
ures are  not  examinable  by  this  court  upon  a  writ  of  error.  They  are  not 
states,  and'  cannot  pass  statutes  within  the  meaning  of  the  judiciary  acts." 
Other  eases  cited  by  the  court,  in  the  opinion  just  quoted,  might  be  adduced 
to  show  the  diflference  ever  taken  by  the  court  in  reference  to  its  relation  to 
the  states  as  states,  and  as  contradistinguished  from  the  territories  of  the 
United  States.  It  seems  to  us  that  the  control  of  these  territorial  govern- 
ments properly  appertains  to  that  branch  of  the  government  which  creates 
and  can  change  or  modify  them  to  meet*  its  views  of  public  policy,  namely,  the 
congress  of  the  United  States.  That  control  certainly  has  not  been  vested  in 
this  court,  either  in  mode  or  in  substance,  by  the  twenty-fifth  section  of  the 
judiciary  act. 

§  1218.  The  power  reserved  hy  congress  to  annul  ike  legislative  acts  of  the  ter- 
ritory of  Wisconsin  does  not  constitute  Hie  acts  not  annuUed  laws  of  congress. 

It  has  been  argued  in  this  case  that  as  congress,  in  creating  the  territorial 
governments  of  Wisconsin  and  Iowa,  reserved  to  themselves  the  power  of  dis- 
approving and  thereby  annulling  the  acts  of  those  governments,  and  had,  in 
the  exercise  of  that  power,  stricken  out  several  of  the  provisions  of  the  char- 
ter of  the  Bank  of  Dubuque,  enacted  by  the  legislature  of  Wisconsin,  assent- 
ing to  the  residue,  that  therefore  the  charter  of  this  bank  should  be  regarded 
as  an  act  of  congress,  rather  than  of  the  territorial  government;  and,  conse- 
quently, the  decision  of  the  state  court,  in  favor  of  the  repealing  law  of  Iowa, 
must  be  held  to  be  one  in  which  was  drawn  in  question  and  overruled  the  va- 
lidity of  a  statute  of,  or  an  authority  exercised  under,  the  United  States,  and  as 
a  decision  also  against  a  right,  title  or  privilege  set  up  under  a  statute  of  the 
United  States.  The  fallacy  of  this  argument  is  easily  detected.  Congress,  in 
creating  the  territorial  governments,  and  in  conferring  upon  them  powers  of 
general  legislation,  did  not,  from  obvious  principles  of  policy  and  necessity, 
ordain  a  suspension  of  all  acts  proceeding  from  those  powers,  until  expressly 
sanctioned  by  themselves,  whilst,  for  considerations  equally  strong,  they  re- 
served the  power  of  disapproving  or  annulling  such  acts  of  territorial  legisla- 
tion as  might  be  deemed  detrimental.  A  dififerent  system  of  procedure  would 
have  been  fatal  to  all  practical  improvement  in  those  territories,  however 
urgently  called  for;  nay,  might  have  disarmed  them  of  the  very  power  of 
self-preservation.  An  invasion,  or  insurrection,  or  any  other  crisis  demanding 
the  most  strenuous  action,  would  have  had  to  remain  without  preventive  or 
remedy  till  congress,  if  not  in  session,  could  be  convened,  or,  when  in  session, 
must  have  awaited  its  possibly  procrastinated  aid.  The  argument  would  ren- 
der, also,  the  acts  of  the  territorial  governments,  even  the  most  wholesome 
and  necessary,  and  though  indispensably  carried  to  the  extreme  of  authority, 
obnoxious  to  the  charge  of  usurpation  or  criminality.  The  reverse  of  this 
argument,  whilst  it  is  accordant  with  the  investiture  of  general  legislative 
power  in  the  territorial  governments,  places  them  in  the  position  of  usefulness 
and  advantage  towards  those  they  were  bound  to  foster,  and  subjects  them  at 
the  same  time  to  proper  restraints  from  their  superior.  The  charter  of  the 
Bank  of  Dubuque,  enacted  in  all  its  details  and  powers  ever  possessed  by  it 
(and  according  to  which  it  was  in  fact  organized),  by  the  legislature  of  Wis- 
consin, must  be  looked  upon  as  the  creature  of  that  legislature.     To  regard  it 
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as  we  are  urged  to  do  by  the  argament  for  the  plaintiff  m  error,  would  consti- 
tute it  rather  a  bank  of  the  United  States,  situated  without  the  United  States, 
and  operating  within  the  territory  of  Wisconsin,  now  the  state  of  Iowa,  inde- 
pendently of  the  power  or  local  policy  of  that  state,  and  beyond  the  reach  of 
its  faculties  or  obligations  to  be  exerted  for  its  own  citizens.  We  think  that 
the  positions  urged  for  the  plaintiff  in  error  leave  the  objections  to  the  juris- 
diction, as  above  stated,  in  their  full  force.  We  regard  both  the  charter 
granted  by  Wisconsin,  and  the  repeal  of  that  charter  by  Iowa,  alike  as 
acts  of  the  territorial  authorities,  and  not  as  the  acts  of  any  state  of  this 
Union;  and  that,  as  such,  this  court  has  no  power,  by  writ  of  error,  to  take 
cognizance  of  them  in  virtue  of,  and  for  the  objects  designated  by,  the  twenty- 
fifth  section  of  the  judiciary  act. 

We  tiierefore  adjudge  that  the  writ  of  error  in  this  case  be  dismissed  for 
want  of  jurisdiction. 

INSURANCE  COMPANY  v.  THE  TREASURER. 
(11  WalUce,  204-210.    1870.) 

Ebbob  to  the  Supreme  Court  of  New  York. 

Statement  of  Facts. —  A  statute  of  the  state  of  New  York  directed  the  col- 
lection of  a  tax  for  the  purix»se  of  refunding  certain  taxes  which  had  been 
collected  on  United  States  securities,  and  had  been  declared  illegal.  It  also 
directed  the  treasurer  to  issue  to  the  companies  to  which  the  taxes  were  due  cer- 
tificates of  indebtedness.  The  company  in  this  case  applied  for  the  certificates, 
and  the  application  was  refused.  A  mandamus  was  applied  for,  and  the  treas- 
urer set  up  as  an  excuse  that  the  taxes  had  not  been  judicially  decided  to  have 
been  illegally  imposed.     An  alternative  mandamus  Avas  refused 

§  1219.  Jurisdiction  must  he  shown  by  the  record. 

Opinion  by  Mb.  Justice  Bbadley. 

The  supreme  court  and  the  court  of  appeals  concurred  in  refusing  to  issue  a 
peremptory  mjindamus.  The  opinion  of  the  supreme  court  is  before  us,  and 
places  the  case  upon  the  ground  that  these  "certificates  of  indebtedness"  were 
not  exempt  from  taxation.  But  no  opinion  of  the  court  of  appeals  seems  to 
have  been  written.  At  least  none  appears,  and  we  cannot  tell  on  what  ground 
that  court  placed  its  decision.  And,  indeed,  it  ought  to  appear  from  the  record, 
and  not  from  any  opinion  of  the  court,  that  a  federal  question  was  raised,  in 
order  to  give  this  court  jurisdiction  of  the  case.  For  all  that  appears  from  the 
record,  the  decision  of  the  court  of  appeals  may  have  been  passed  simply  on 
its  construction  of  the  state  statute.  It  may  have  been  placed  on  the  ground 
that  that  statute  only  applied  to  cases  "in  which  the  taxes  had  been  judicially 
decided  to  have  been  illegally  imposed  and  collected,"  and  that  up  to  that  time 
the  taxation  of  certificates  of  indebtedness  had  not  been  judicially  decided  to 
be  illegal.  If  it  were  placed  on  this  ground  —  and,  so  far  as  the  record  goes,  nan, 
constat  that  it  was  not  —  that  would  have  been  a  decision  of  the  case  upon  a 
construction  of  the  state  act  of  1866. 

§  1 220.   When  the  construction  of  a  state  statute  may  raise  a  federal  question. 

Now,  we  have  repeatedly  held  that  the  construction  of  state  statutes  belongs 
to  the  state  courts,  and  is  not  a  federal  question  which  we  can  revise  in  a  writ 
of  error  to  a  state  court.  It  is  true,  if  the  state  court  gives  such  a  construction 
to  a  state  statute  as  to  make  it  conflict  with  the  constitution  or  laws  of  the 
United  States,  and  sustains  its  validity  after  giving  it  such  construction,  and 
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thereby  deprives  a  party  of  his  rights  under  the  said  constitution  or  laws, 
then  a  federal  question  is  raised,  and  we  can  review  the  decision  on  the  point 
of  the  validity  of  the  statute.  But  in  this  case  it  does  not  appear  what  con- 
struction was  given  to  the  state  statute.  All  that  can  certainly  be  gathered 
from  the  record  is,  that  the  state  statute,  in  the  opinion  of  the  court  of  ap- 
peals, did  not  oblige  the  county  treasurer  to  issue  county  certificates  to  the 
plaintiffs  in  this  particular  case.  For  aught  that  appears,  the  court  may  have 
regarded  the  statute  as  only  furnishing  a  remedy  for  cases  expressly  adjudi- 
cated upon.  Such  a  construction  of  the  statute  js  not  without  plausibility,  and 
was  insisted  upon  by  the  treasurer  in  his  answer  to  th^  alternative  writ.  Had 
the  state  courts  decided  against  the  right  of  the  plaintiffs,  and  had  it  so  ap- 
peared by  the  record,  the  jurisdiction  of  this  court  would  have  attached  to  the 
case.  But  that  does  not  appear.  It  only  appears  that  they  have  decided  that 
the  plaintiff  has  no  remedy  under  this  statute.  Its  right  to  recover  the  illegal 
tax  is  undisputed,  but  not  to  recover  it  in  this  way. 

We  are  referred  to  the  case  of  The  Banks  v.  The  Mayor,  7  Wall.,  16,  where 
it  was  decided,  under  another  act  of  the  New  York  legislature,  that  a  mandamus 
in  a  somewhat  similar  case  was  wrongfully  withheld.  It  appears  that  a  few  days 
after  the  passage  of  the  act  relating  to  Kings  county,  on  which  the  present 
case  arises,  the  legislature  passed  a  like  act  relating  to  the  city  of  New  York, 
but  without  the  descriptive  words,  relating  to  a  judicial  decision,  which  are 
relied  on  in  this  case.  A  mandam%m  to  compel  the  issue  of  city  bonds  for  the 
amount  of  the  illegal  taxes  was  applied  for  and  refused.  But  that  case  was  placed, 
both  in  the  state  courts  and  in  this  court,  solely  on  the  ground  of  the  legality 
of  the  tax.  No  question  respecting  the  construction  of  the  state  statute  was 
raised,  either  by  the  record  or  the  argument.  Being  satisfied,  in  that  case,  that 
the  tax  was  illegal,  and  that  the  mandamus  o\x^\,  to  have  been  granted, we  felt 
bound  to  reveree  the  judgment  of  the  state  court;  and  nothing  in  the  present 
opinion  is  intended  to  call  that  decision  in  question. 

The  writ  of  error  in  this  case  must  be  dismissed. 

g  1221.  Ill  general.— A  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to 
the  supreme  court  of  a  state  in  a  case  in  which  the  state  court  decided  in  favor  of  the  valid- 
ity of  a  law  of  the  state  subjecting  an  officer  of  the  United  States  to  be  rated  and  assessed  for 
the  value  of  his  office  for  county  rates  and  levies.  The  points  that,  in  this  case,  the  tax  was 
paid  to  one  having  a  right  to  receive  it  and  so  cannot  be  recovered  back,  and  that  the  officer 
did  not  apply  for  relief,  as  he  might  have  done  under  the  statute,  not  having  been  considered 
in  the  opinion  of  the  state  supreme  court,  ^111  not  be  considered  on  the  writ  of  error.  Dob- 
bins V.  Commissioners  of  Erie  Co.j  16  Pet.,  444. 

§  1222.  A  writ  of  error  does  not  lie  from  the  supreme  court  of  the  United  States  to  the 
supreme  court  of  Texas  to  review  a  case  arising  under  a  law  passed  and  taking  complete 
effect  before  the  admission  of  Texas  into  the  Union,  even  though  it  is  claimed  that  such  law 
impairs  the  obligation  of  a  contract.    League  v,  De  Young,  11  How.,  203. 

§  1223.  Treaties. —  The  construction  of  a  treaty  is  drawn  in  question,  and  consequently  a 
writ  of  error  lies,  when  the  inquiry  is  whether,  under  the  confiscation  laws  of  the  state,  the 
title  to  the  property  in  question  was  divested  before  the  making  of  the  treaty ;  and  this  is  true 
although  the  whole  difficulty  in  the  inquiry  consists  in  the  interpretation  of  the  state  laws 
and  their  application  to  the  case.     Smith  t?.  State  of  Maryland,  6  Cr.,  804. 

§  1224.  Public  policy. —  The  supreme  court  cannot  review  an  act  of  the  state  legislature 
on  the  ground  that  it  is  against  justice  or  public  policy,  or  that  it  is  inconsistent  with  the 
constitution  of  the  state.  As  to  these  points  it  is  concluded  by  the  decision  of  the  state  au- 
thorities ;  its  only  proper  inquiry  is  whether  the  act  violates  the  constitution  of  the  United 
States  or  laws  or  treaties  made  under  it.  Carpenter  r.  Commonwealth  of  Pennsylvania,  17 
How.,  462.    See  §1194. 

§  1 225.  State  decisions.—  The  supreme  court  has  no  jurisdiction  on  the  ground  merely  that 
the  state  court  held  a  contract  void.    It  must  be  the  constitution,  or  some  law  of  the  state, 
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which  impairs  the  obligation  of  the  contract,  or  which  is  otherwise  in  conflict  with  ibe  con- 
stitution of  the  United  States ;  and  the  decision  of  the  state  court  must  sustain  the  law  or 
constitution  of  the  state  in  the  matter  in  which  the  conflict  is  supposed  to  exist  Railroad  Co. 
V.  Rock,*  4  Wall,  177;  Knox  v.  Exchange  Bank,*  12  WalL,  879. 

§  1226.  Territorial  law. —  It  was  contended  that  the  supreme  court  had  jurisdiction  be- 
cause the  state  court  affirmed  the  validity  of  a  territorial  law  which  was  alleged  to  be  in 
conflict  with  the  ordinance  Of  1787.  It  appeared  that  the  organic  law  of  the  territory  incor- 
porated into  its  system  of  laws  many  of  the  provisions  of  the  ordinance  of  1787,  but  the  rights 
and  privileges  conferred  were  subject  to  be  altered,  modified  or  repealed.  Hdd,  that  if  any- 
thing was  found  in  the  law  complained  of  in  conflict  with  such  provisions,  to  that  extent  they 
must  be  regarded  as  altered  or  modified,  which  was  a  complete  answer  to  the  objection  raised. 
Messenger  v.  Mason,*  10  WalL,  507.    See  §  1196. 

§  1227.  It  is  not  sufficient  to  give  jurisdiction  to  the  supreme  court  that  the  state  court 
held  a  law  of  a  territory  valid.    Messenger  v.  Mason,*  10  Wall.,  507. 

§  1228.  Decisions  under  state  laws. —  The  supreme  court  has  no  jurisdiction  over  state 
courts  where  the  decision  involves  only  a  question  of  state  law.  Williams  v.  Oliver,  12  How., 
Ill  (§§  1201^1205);  Carter  v,  Bennett,  15  How.,  685. 

§  1229.  Where  the  state  court  decides  against  a  claim  under  a  state  law,  there  being  no 
federal  question  raised,  the  supreme  court  has  no  jurisdiction.  So  held  where  a  party's  claim 
to  office  was  rejected  under  a  state  statute,  which  enacted  that  no  one  disqualified  under  the 
fourteenth  amendment  to  the  constitution  should  hold  office.  Worthy  v.  The  Commission- 
era,*  9  WalL.  611. 

g  1230.  Where  the  pleadings  put  in  issue  the  construction  of  state  statutes,  raising  no 
question  as  to  their  validity,  the  supreme  court  has  no  jurisdiction  under  the  twenty-fifth 
section  of  the  judiciary  act.  Michigan  Central  B.  Co.  t?.  Michigan  Southern  R.  Co.,*  19  How., 
878.    See  §  1198. 

§  12B1.  Upon  a  writ  of  error  from  the  supreme  court  of  the  United  States  to  the  supreme 
court  of  a  state,  the  decision  of  the  state  court  that  a  state  law  was  regularly  passed  under 
the  state  constitution  is  conclusive.    Railroad  Company  v,  Georgia,  8  Otto,  365.    See  §  1162. 

g  1 232.  The  supreme  court  cannot  look  behind  the  judgment  of  the  state  court  and  dismiss 
the  cause  on  account  of  any  alleged  violation  of  a  rule  of  practice  of  the  state  courts.  Dar- 
rington  v.  State  Bank  of  Alabama,  18  How.,  14. 

g  1233.  Whether  a  state  court,  in  applying  the  principles  of  the  jurisprudence  of  the  state, 
reached  a  correct  conclusion,  cannot  be  examined  by  the  supreme  court.  Sevier  v.  Haskell,* 
U  Wall.,  12.     See  §§  1037,  1038. 

§  1234.  Where  the  record  showed  that  the  only  question  before  the  state  court  related  to 
the  interruption  of  a  prescription,  and  that  the  decision  was  exclusively  upon  the  principles 
of  the  jurisprudence  of  the  state,  the  supreme  court  had  no  jurisdiction.  Marqueze  r. 
Bloom  ♦  16  Wall.,  351. 

§  1235.  Questions  as  to  the  application  and  construction  of  state  statutes  of  limitations  are 
not  federal  questions.  McManus  v.  O'Sullivan,  1  Otto,  578.  See  the  case,  §§  917,  918.  See 
g  1198. 

§  1 236.  Where  the  validity  of  a  sale  and  lease  of  school  lands  depended  wholly  upon  the 
laws  of  the  state,  the  supreme  court  had  no  jurisdiction  of  a  writ  of  error.  Congdon  v, 
Goodman.*  2  Black,  574. 

g  1237.  Qne»tions  nnder  state  constitutions.— Where  the  main  question  argued  and  de- 
cided in  a  state  court  was  whether  an  act  of  the  legislature  was  repugnant  to  the  state  consti- 
tution, the  supreme  court  has  no  jurisdiction.  Salomons  v,  Graham,*  15  Wall.,  209 ;  Medbeny 
V,  State  of  Ohio,*  24  How.,  413;  Withera  v.  Buckley,  20  How.,  88;  Jackson  v.  Lamphier,  3 
Pet.,  289;  Pennsylvania  College  Cases,  13  Wall.,  212.    See  §  1194. 

g  1238.  On  a  writ  of  error  from  the  supreme  court  of  the  United  States  to  the  supreme 
court  of  a  state,  no  questions  arising  under  the  constitution  of  the  state  will  be  considered ; 
and  as  the  right  to  a  trial  by  jury  in  a  certain  case  in  the  state  courts  is  a  matter  to  be  fixed 
by  the  state  alone,  no  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to  the 
supreme  court  of  a  state  from  a  judgment  under  the  laws  of  the  state,  rendered  without  a 
jury,  against  the  defendant's  protest    Walker  v.  Sauvinet,  2  Otto,  9^. 

g  1 239.  Questions  under  federal  constitution.—  Where  the  validity  of  a  state  law  was  not 
drawn  in  question  in  the  state  court,  either  directly  by  any  averment  of  the  pleadings,  by 
the  decree,  or  by  any  necessary  intendment  from  other  averments  in  the  pleadings  or  evi- 
dence on  the  record,  the  supreme  court  has  no  jurisdiction.  Attorney-General  of  Massachu- 
setts V,  Federal  Street  Meeting  House,*  1  Black,  262. 

§  1 240.  A  writ  of  error  lies  in  a  case  in  which  the  validity  of  an  act  of  the  state  legislature 
is  contested,  on  the  ground  that  it  is  repugnant  to  an  act  of  congress,  and  the  decision  of  the 
state  court  is  in  favor  of  the  validity  of  the  state  statute.    MCuUooh  v.  Maryland,  4  Wheat,  400. 
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§  1241.  A  writ  of  error  lies  where  the  declaration  in  trespass,  in  the  state  court,  for  the 
breaking  down  of  a  dam,  alleged  that  the  plaintiff  \%'as  a  corporation,  and  had  erected  the 
dam  by  virtue  of  the  permission  of  a  state  law,  and  the  plea  set  up  that  the  dam  was  across 
navigable  tide  waters  of  the  United  States,  and  that  the  skate  had  no  right  to  enact  the  law 
in  question,  and  the  state  court  upheld  the  validity  of  the  law.  WiUson  v.  Blackbird  Creek 
Marsh  Co. ,  2  Pet.  ,250. 

§  1 242.  A  writ  of  error  lies  where,  under  the  law  prohibiting  all  white  persons  from  residing 
within  the  Cherokee  nation,  a  citizen  of  Vermont,  and  a  missionary  residing  among  the 
Cherokees  by  permission  of  the  president,  is  tried  by  the  state  court,  and  sentenced  to  im- 
prisonment, notwithstanding  the  objection  raised  by  him  that  the  law  was  in  conflict 
with  the  laws  of  the  United  States  and  its  treaties  with  the  Cherokee  nation,  and  therefore 
void.    Worcester  v.  State  of  Georgia,  6  Pet,  638. 

§  1 243.  Error  lies  where  the  question  involved  is  whether  a  bond  given  to  the  state  to  se- 
cure payment  for  loan  certificates  sold  by  it  is  void  by  reason  of  the  alleged  repugnancy  of 
the  law  authorizing  the  issue  of  such  certificates  to  the  constitution  of  the  United  States,  and 
the  decision  of  the  state  court  is  in  favor  of  the  validity  of  the  bond.  Byrne  v.  State  of 
Missouri,  8  Pet,  40. 

§  1244.  Where  a  party  b  indicted  for  selling  liquor  contrary  to  a  state  law,  and  he  sets  up 
a  license  from  the  United  States,  which  he  claims  authorizes  him  to  sell,  nowithstandlng  the 
state  law,  and  the  state  court  finds  against  the  right  claimed,  he  is  entitled  to  a  writ  of  error. 
iF'^uire  v.  The  Commonwealth,*  8  Wall.,  882,  887. 

§  1245.  It  seems  that  if  a  juror  in  a  criminal  case  should  be  discharged,  against  the  objec- 
tions of  the  defendant,  for  refusal  to  take  an  oath  prescribed  by  a  provision  of  a  state  consti- 
^tion  which  was  unconstitutional,  this  would  raise  a  federal  question.  Klinger  v.  State  of 
Missouri,  13  Wall.,  257.    See  the  case,  §§  909-911. 

§  124B.  Obligation  of  contracts. — A  writ  of  error  lies  where  it  appears  by  the  record  that 
the  question  whether  a  law  of  the  state  impaired  the  obligation  of  a  contract  was  necessarily 
involved  in  the  decision,  and  that  such  law  was  held  to  be  valid,  and  the  decision  was  made 
against  the  plaintiff  in  error  by  reason  of  its  supposed  validity.  Curran  v.  State  of  Arkan- 
sas, 15  How.,  320. 

§  1 247.  A  writ  of  error  lies  in  a  case  in  which  it  is  claimed  that  the  act  of  the  legislature 
of  a  state,  providing  that  only  bank  cotes  which  were  current  at  par  should  be  received  for 
taxes,  violates  the  obligation  of  a  contract  embraced  in  the  charter  of  a  bank,  to  the  e£fect 
that  its  notes  should  always  be  receivt^l  ai-  par  in  the  payment  of  taxes,  and  the  decision  of 
the  state  court  is  in  favor  of  the  validity  of  i^ie  later  law.    Furman  v,  Nichol,  8  Wall.,  55. 

§  1248.  The  constitution  and  laws  of  the  state  of  Arkansas  provided  for  actions  against  the 
state  in  its  own  courts.  After  a  suit  on  bonds  of  the  state  was  duly  commenced,  a  law  was 
passed  requiring  that  in  cases  of  suits  on  bonds  of  the  state  they  should  be  filed  with  the 
court,  or  the  suit  would  be  dismissed.  The  bonds  in  the  action  already  pending  not  being 
filed  as  ordered  by  the  court,  the  suit  was  dismissed.  On  appeal  to  the  supreme  court  of  the 
state,  the  judgment  dismissing  the  case  was  affiifmed.  On  a  writ  of  error  to  the  state  su- 
preme court,  the  supreme  court  of  the  United  States  held  that  no  writ  of  error  would  lie  in 
such  a  case,  for  the  law  allowing  the  suit  in  question  was  not  a  contract,  and  the  statute 
afterwards  passed  was  not,  as  was  claimed,  a  law  impairing  the  obligation  of  a  contract. 
Beers  v.  State  of  Arkansas,  20  How.,  628;  Bank  of  Washington  v.  State  of  Arkansas,  20 
How.,  581. 

g  1249.  The  supreme  court  of  the  United  States  has  appellate  power  to  revise  the  judg- 
ment of  the  supreme  court  of  a  state  whenever  such  court  shall  adjudge  that  not  to  be  a  con- 
tract which  has  been  alleged  by  a  litigant,  in  the  forms  of  legal  proceedings,  to  be  one,  within 
the  meaning  of  that  clause  of  the  constitution  of  the  United  States  which  inhibits  the  states 
from  passing  any  law  impairing  the  obligation  of  contracts.  It  seems  that  in  such  a  case  it 
makes  no  difference  in  the  obligation  of  the  supreme  court,  in  reversing  the  judgment  of  the 
supreme  court  of  a  state  upon  such  a  contract  whether  it  be  one  claimed  to  be  such  under 
the  form  of  state  legislation,  or  has  been  made  by  a  covenant  or  agreement  by  the  agents  of 
a  state  by  its  authority.  In  all  other  cases,  the  construction  given  by  state  courts  to  state 
laws  and  constitutions  is  binding  upon  the  supreme  court  where  it  is  cidled  upon  to  interpret 
the  same.    Jefferson  Branch  Bank  v,  Skelly,  1  Black,  448. 

§  1250.  A  writ  of  error  lies  where  the  state  court,  in  deciding  a  case  before  it,  distinctly 
states  that  the  act  of  the  legislature  in  question  does  not  impair  the  obligation  of  a  contract 
embodied  in  the  charter  of  the  defendant  corporation.  Beer  Company  v.  Massachusetts,  7 
Otto,  29. 

§1251.  A  writ  of  error  lies  where  the  question  in  dispute  is  whether  the  state  had  power 
to  enact  a  law  exempting  certain  property  from  taxation,  which  is  relied  upon  as  a  contract, 
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of  which,  it  in  claimed,  that  a  later  law  violates  the  obligation.    UniverBity  v.  People, 
9  Otto,  ai9. 

S  1252.  The  constitutional  amendment  of  Louisiana,  adopted  In  1870,  restricted  its  indebted- 
ness to  seventy-fiye  millions.  An  act  of  1871  provided  for  the  issue  of  certain  bonds,  and  an 
action  was  brought  by  the  state  to  restrain  payment  of  these  bonds,  on  the  ground  that  the 
limit  of  indebtedness  had  been  reached  before  their  issue.  The  holders  contended  that  the 
bonds  were  given  in  discharge  of  debts  created  by  the  legislature,  and  existing  at  the  time  of 
the  amendment  of  1870,  and  were  valid.  The  supreme  court  of  Louisiana  having  decided 
that  the  bonds  were  void,  it  was  held  that  a  writ  of  error  lay  to  determine  whether  the 
amendment,  as  construed  by  the  state  court,  impaired  the  obligation  of  a  contract.  Williams 
V,  Louisiana,  18  Otto,  689. 

§1253.  A  writ  of  error  lies  in  a  case  in  wliich  it  is  claimed  that  a  state  statute  impairs  the 
obligation  of  a  contract  created  by  a  previous  statute,  snd  the  state  court  has  so  construed 
the  former  statute  that  the  latter  does  not  conflict  with  it.  In  such  a  case  the  decision  is  in 
favor  of  the  validity  of  the  latter  statute  within  the  meaning  of  the  twenty-fifth  section  of 
the  judiciary  act  of  1789.    Bridge  l^oprietors  r.  Hoboken  Company,  1  Wall.,  143. 

§  1254.  Or  where  a  party  sets  up  a  state  statute  as  being  a  contract  with  him,  and  alleges 
that  a  subsequent  statute  is  void  as  impairing  its  obligation,  and  the  state  court  upholds  the 
validity  of  the  later  statute.    The  Binghamton  Bridge,  3  Wall.,  71. 

§  1255.  A  writ  of  error  does  not  lie  when  the  law,  which  is  alleged  to  violate  the  obligation 
of  a  contract,  was  in  force  when  the  contract  was  made.  Railroad  Company  r.  McQure,  10 
Wall..  515. 

g  1256.  Where  it  is  alleged  that  a  repealing  act  impairs  the  obligation  of  a  contract,  and 
it  appears  that  the  supreme  court  of  the  state  has  decided  that  the  act  claimed  to  conDstitut^ 
the  contract  was  unconstitutional  under  the  state  constitution,  and  also  that  the  act  done  by 
the  defendant  after  such  repeal,  and  for  which  he  was  prosecuted  and  convicted,  was  not  an 
act  permitted  by  act  of  the  state  legislature,  which,  it  was  claimed,  constituted  a  contract,  the 
supreme  court  must  affirm  the  judgment,  and  will  not  pass  upon  the  constitutionality  of  the 
original  act,  or  the  effect  of  the  repealing  act.    Aicardi  v.  Tlie  State,  19  Wall.,  639. 

§  1257.  ReIi;rioa9  liberty. —  A  writ  of  error  does  not  lie  from  the  supreme  court  of  the 
United  States  to  the  highest  court  of  Louisiana  to  revise  a  decision  of  such  court  that  a  city 
ordinance  of  New  Orleans  is  valid,  which,  it  is  claimed  by  the  plaintiff  in  error,  is  invalid  be- 
cause impairing  religious  liberty.  The  constitution  of  the  United  States  leaves  the  protection 
of  religious  liberty  to  the  several  states.    Permoli  v.  First  Municipality,  8  How.,  609. 

§  1258.  If  a  city  ordinance  is  claimed  to  be  void  as  in  conflict  with  a  commercial  regula- 
tion prescribed  by  congress,  it  seems  that  a  writ  of  error  will  lie  from  the  supreme  court  of 
the  United  States  to  the  highest  court  of  the  state  to  review  its  decision  sustaining  the  valid- 
ity of  the  ordinance.    Rogers  v.  City  of  Cincinnati,  6  McL.,  840. 

g  ]  259.  A  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to  the  highest 
court  of  a  state  to  review  its  judgment  reversing  an  order  of  the  lower  state  court  prohibit- 
ing a  city  council  from  levying  a  tax  upon  stock  of  the  United  States  pursuant  to  a  city  ordi- 
nance.   Weston  V.  City  Council  of  Charleston,  2  Pet.,  463. 

g  1 260.  The  question  whether  a  city  has  acted  in  excess  of  a  grant  to  it  from  the  state  is  a 
question  for  the  state  courts,  and  will  not  be  considered  by  the  supreme  court  of  the  United 
States.    Fox  v.  Cincinnati,  14  Otto,  785. 

g  1261.  A  writ  of  error  lies  from  the  supreme  court  of  the  United  States  to  the  supreme 
court  of  a  state  where  the  question  raised  is  whether  a  city  ordinance  is  not  invalid  as  impair- 
ing the  obligation  of  a  contract,  and  the  decision  of  the  state  court  is  in  favor  of  the  validity 
of  the  ordinance ;  and  this  though  the  particular  manner  of  its  alleged  violation  of  the  fed- 
eral constitution,  laws  or  treaties  is  not  specifically  pointed  out.  The  jurisdiction  of  the  su- 
preme court  over  the  judgments  of  the  highest  courts  of  the  states  is  not  to  be  avoided  by  the 
mere  absence  of  express  reference  to  some  provision  of  the  federal  constitution.  Wherever 
rights  acknowledged  and  protected  by  that  instrument  are  denied  or  invaded  under  the 
shield  of  state  legislation  or  authority,  the  supreme  court  is  authorized  to  interfere.  The  form 
and  mode  in  which  the  federal  question  is  raised  in  the  state  court  is  of  minor  importance,  if, 
in  fact,  it  is  raised  and  decided.    Murray  v.  Charleston,  6  Otto,  440. 
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